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FasT  CiEcuiT. 


BAY  STATE  ST.  RY.  CO. 

V. 

RUST.    (No.  1349.)* 

MASTER  AND  SERVANT— MASTER'S  LIABILITY  FOR  INJURY 
TO  SERVANT— WORKMEN'S  COMPENSATION  ACT. 
Under  Rhode  Island  Workmen's  Compensation  Act  §  L  providing 

that  it  shall  not  be  a  defense  "that  the  employee  has  assumed  the  risk  of 

the  injtiry/'  it  is  immaterial  whether  the  risk  was  assumed  by  acts  of  the 

employee  or  by  his  contract  of  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  356.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;   Arthur  L.  3rown,  Judge. 

Action  at  law  by  Cecelia  Rust  against  the  Ba^  State  Street  Railway 
Company.    Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

William  R.  Harvey,  of  Newport,  R.  I.  (Sheffield  &  Harvey,  of  New- 
port, R.  I.,  on  the  brief),  for  plaintiff  in  error. 

Everett  L.  Walling,  of  Providence,  R.  I.,  for  defendant  in  error. 

Before  Bingham  and  Johnson,  Circuit  Judges,  and  Hale,  District  Judge. 

Hale,  District  Judge.  The  plaintiff  below  recovered  judgment  against 
the  defendant,  under  the  Rhode  Island  Employers'  Biability  Act  (section 
14,  c.  283.  of  the  (General  Laws  of  Rhode  Island  1909),  as  supplemented 
by  the  Rhode  Island  Workmen's  Compensation  Act  (chapter  831  of  the 
Public  Laws  of  1912),  for  the  death  of  her  hu$band,  Harold  H.  Rtist, 
on  December  11,  1916,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant,  while  in  its  employ  as  a  lineman,  engaged  in  renewing 
wires  on  one  of  its  poles  in  Newport   R.  I. 

The  railroad  had  not  accepted  tne  Workmen's  Compensation  Act 
Section  1  of  that  act  provides  as  follows : 

"In  an  action  to  recover  damages  for  personal  injury  sustained  by 
accident  by  an  employee  arising  out  of  and  in  the  course  of  his  employ- 
ment, or  for  death  resulting  from  personal  injury  so  sustained,  it  shall 
not  be  a  defense:    (a)  That  the  employee  was  negligent;    (b)  that  the 

*  Decision  rendered,  June  21.  1918.    253  Fed.  Rep.  43. 
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injury  was  caused  by  the  negligence  of  a  fellow  employee;    (c)  that  the 
employee  has  assumed  the  risk  of  the  injury." 

The  railroad  contends  that,  although  the  above  statute  applied,  and 
deprived  it  of  the  defense  that  Rust  "had  assumed  the  risk  of  the  injury," 
still,  under  its  general  denial,  it  is  entitled  to  rely  upon  a  contractual 
assumption  of  the  risk  by  him,  as  opposed  to  a  voluntary  assumption  of 
the  risk;  that,  upon  the  evidence,  it  appears  that  he  contractually  as- 
sumed the  risk  of  the  dangers  which  caused  his  death;  and  that,  at  the 
end  of  the  testimony,  the  District  Court  should  have  directed  a  verdict 
for  the  defendant.    This  question  is  raised  by  the  assignment  of  error. 

The  issue  brought  before  the  court  below  was  the  question  of  de- 
fendant's negligence.  The  plaintiff  stated  a  case  of  negligence.  In  the 
several  counts,  which  we  need  not  recite  in  detail,  it  was  alleged  by  the 
plaintiff  in  substance:  That  on  December  11,  1916,  Rust  was  a  lineman 
on  the  defendant's  electric  railway  in  Newport,  engaged  in  renewing 
wires;  that  the  defendant  failed  to  meet  its  duty  of  providing  him  with 
a  reasonably  safe  place  to  work;  that  it  set  him  to  work  in  close 
proximity  with  electrical  appliances  and  instrumentalities  which  were  not 
reasonably  safe  and  suitable;  or,  if  safe  and  suitable  under  some  cir- 
cumstances, on  the  morning  in  question  they  were  not  safely  and  suitably 
insulated  so  as  to  protect  the  lineman  from  dangers  of  which  he  was 
ignorant  and  of  which  he  was  not  warned;  that  the  defendant  was 
negligent,  in  that  it  failed  to  insulate  dangerous  terminals  while  Rust  was 
working:  on  the  top  of  the  pole  near  such  terminals,  and  in  fiuling  to 
warn  him  of  the  dangerous  condition  of  the  various  terminals.  The  issue 
of  fact  at  the  trial  was  the  question  of  defendant's  negligence.  The 
plaintiff  offered  testimony  tending  to  show  that  Rust  was  ordered  upon 
a  pole  by  the  defendants  foreman,  to  renew  certain  wires;  that  there 
was  on  the  pole  a  pothead  which  was  the  direct  cause  of  his  death;  that 
this  pothead  was  attached  by  a  bracket  projecting  outward  from  the 
second  cross-arm;  that  the  pothead  was  a  device  for  attaching  overhead 
wines  to  certain  other  wires  which  came  up  the  side  of  the  pole  inside 
a  lead  cable;  that  these  latter  wires  were  not  attached  to  the  overhead 
wires,  but  were  connected  in  a  manhole  in  the  sidewalk  to  an  underground 
cable  which  carried  »  high  voltage  and  was  dangerous  to  human  life; 
that,  when  not  so  arranged,  these  wires  did  not  indicate  electrical  dangers. 
There  was  testimony  tending  to  show  that  Rust  did  not  have  knowledge 
of  certain  dangerous  conditions  to  which  he  was  exposed  and  was  not 
warned.  There  was  also  testimony  that  the  potheads  were  not  of  a 
reasonably  safe  and  suitable  construction;  that  they  were  not  properly 
insulated ;  and  that  it  was  not,  proper  construction  to  allow  exposed  con- 
tacts to  remain  with  high  voltage  current  running  through  them,  without 
some  means,  in  the  nature  of  a  warning  sign,  to  indicate  that  they  were 
alive. 

The  defendant  offered  testimony  to  show  that  the  potheads  were  of 
the  best  kind  known  to  the  art,  that  they  were  properly  insulated,  that 
they  were  kept  in  a  reasonably  safe  and  sfuitable  condition,  and  that  there 
was  some  warning  given.  On  the  question  of  negligence  there  was  con- 
flictmg  evidence.  The  railroad  contends  that  there  was  conclusive  evi- 
dence that  its  electrical  system  was  of  approved  construction;  that  the 
conditions  confronting  Rust  at  the  time  of  the  injury  presented  obvious 
dangers,  which  should  have  become  apparent  to  the  lineman  by  the  reason- 
able exercise  of  his  faculties;  that,  bv  his  agreement,  he  contractually 
assumed  the  risks  from  which  he  suffered  injury  and  death;  that  the 
provisions  of  the  Workmen's  Compensation  Act  do  not  apply,  so  far  as 
they  relate  to  the  taking  away  of  this  assumption  of  risk  as  a  defense, 
inasmuch  as  his  contract  of  employment  necessarily  required  him  to  work 
around  obviously  dangerous  apparatus;  and  that  defendant  is  entitled  to 
rely  upon  this  fact  under  its  general  denial. 

Th^  courts  undoubtedly  recognize  tyrq  y^^tys  by  which  an  employee 
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may  assume  the  risk  of  the  dangers  arising  in  the  course  of  his  em- 
ployment He  may  assume  a  risk  by  his  own  acts.  He  may  also  assume 
a  risk  whidi  is  well  stated  in  Tuttle  v.  Milwaukee  Railway,  122  U.  S. 
189,  195,  7  Sup.  Ct  1166,  30  L.  Ed.  1114,  in  which  case  Judge  Cooley  is 
referred  to  as  saying  that,  when  an  employee  engages  in  his  employment, 
he  does  so  in  view  of  all  the  incidental  hazards  of  the  business  when 
reasonably  conducted,  and  that  he  and  his  employer,  when  fixing  the 
terms  and  agreeing  upon  the  compensaticHi,  must  have  contemplated  these 
hazards  as  having  an  immediate  bearing  upon  their  agreement;  that  the 
^nployee  well  knows  that  he  will  be  exposed  to  an  incidental  risk ;  and 
that  he  must  be  supposed  to  have  contracted  that,  as  between  himself  and 
the  master,  he  would  run  this  risk. 

In  passing  the  Workmen's  Compensation  Act  the  Rhode  Island  Le^s- 
lature  was  dealing  with  a  matter  of  public  interest,  for  the  protection 
of  a  great  class  of  our  citizens.  Its  legislation  should  not  receive  a 
narrow  construction.  The  Legislature  used  the  plain,  broad  language 
that  in  an  action  to  recover  damages  for  personal  injuries  sustained  by 
accident  by  an  employee,  in  the  course  of  his  employment,  it  shall  not  be 
a  defense  "that  the  employee  assumed  the  risk  of  the  injury."  The 
Legislature  had  before  it  the  well-known  condition  that  there  are  the 
two  ways  which  we  have  mentioned  by  which  an  employee  may  assume 
the  risk  of  injury;  namely,  by  his  acts  and  by  his  agreements.  Nothing 
is  brought  to  our  attention  which  tends  to  the  conclusion  that  the  Legis- 
lature intended  to  exclude  one  way  of  assuming  risk,  and  to  permit 
another.  Nothing  before  us  leads  to  the  inference  that  the  Legislature 
did  not  intend  to  exclude  the  entire  matter  of  assumed  risk,  regardless  of 
classifications  as  to  the  different  ways  by  which  a  risksiiay  be  assumed. 
The  Lc^slature  may  well  have  had  in  mind,  also,  that  the  master's  liability 
depends  upon  negligence ;  and  that  evidence  of  negligence  is  often  directed 
to  what  an  employee  is  d(Mng  under  his  agreement  of  service.  And  it 
is  sometimes  of  little  practical  importance  whether  it  be  found  that  a 
certain  risk  is  assumed,  or  that,  tmder  the  contractual  relations  existing 
between  the  master  and  the  servant,  no  negligence  is  found  on  the  part  of 
the  master.  This  is  illustrated  in  Ashton  v.  Boston  &  Maine  Railroad, 
222  Mass.  65.  109  N.  E.  820,  L.  R.  A.  1916B.  1281,  which  case  is  relied  on 
by  the  defendant  In  that  case,  the  Massachusetts  court  had  before  it  a 
condition  in  which 'the  plaintiff's  intestate  was  a  foreman  in  the  defend- 
ants employ;  he  was  skilled  in  electrical  matters;  he  was  \inder  the 
duty  of  seeing  whether  the  electric  wires  and  appliances  within  the  elec- 
tric zone  were  in  repair,  and  to  maintain  and  keep  them  in  repair.  When 
injured.  Ashton  was  in  the  performance  of  this  duty.  In  doing  it  he 
was  killed.  The  court  found  that  the  record  did  not  disclose  any  evidence 
of  negligence  on  the  part  of  the  defendant  That  was  the  decision  of 
the  case.  What  the  court  said  further,  beyond  deciding  the  case,  it  is  not 
necessary  for  us  to  consider.  It  is  clear  that  if  dangers  ordinarily  in- 
cident to  a  business,  when  properly  conducted,  are  contractually  assumed 
or,  standing  alone,  are  not  evidence  upon  which  a  finding  of  negligence 
on  the  part  of  ^Ji  employer  could  be  predicated,  we  are  not  concerned 
with  such  a  case. 

In  the  case  at  bar  nothing  happened  like  the  facts  in  the  Ashton  Case. 
Rust  was  a  lineman;  he  was  not  a  hunter  for  electrical  trouble;  he 
was  under  no  duty  to  discover  whether  electrical  appliances  and  in- 
strumentalities were  out  of  repair,  and,  if  so.  to  repair  them;  he  did 
not  go  upon  the  pole  to  see  whether  the  pothead  needed  to  be  repaired  or 
needed  any  further  insulation;  he  was  there  to  do  his  duty  as  a  lineman 
in  renewing  wires  on  defendant's  poles;  and  his  injury  was  not  due  to 
a  <hnger  incident  to  the  business  in  which  he  was  engaged,  when  such 
business  was  reasonably  conducted.  There  was  evidence  tending  to  show 
that  he  met  his  death  by  reason  of  the  failure  of  the  railroad  to  exercise 
the  care  of  a  reasonably  prudent  man  in  providing  suitable  electrical 
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appliances  and  instrumentalities,  in  keeping  them  properly  insulated  and 
in  sufficiently  warning  its  employee.  There  was  evidence,  also,  to  the 
contrary.  All  this  evidence  was  given  to  the  jury  under  proper  instruc- 
tions by  the  court  below.  We  find  no  error  in  the  action  of  the  District 
Court  in  such  submission  of  the  case  to  the  jury,  and  in  refusing  to  direct 
a  verdict  for  the  defendant 

The  judgment  of  the  District  Court  is  affirmed,  with  interest;    the 
defendant  in  error  recovers  her  costs  in  this  court 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Fourth  Cntcurr. 


ATLANTIC  COAST  LINE  R.  CO. 

WOODS.   (No.  1567.)* 

1.  COMMERCE  —  FEDERAL  EMPLOYERS'  LIABILITY  ACT  — 

SUFFICIENCY  OF  EVIDENCE. 

In  a  railroad  employee's  action  for  injuries  under  the  Employers' 
Liability  Act,  evl^nce  hrld  to  show  that  the  bolt  upon  which  plaintiff  was 
working  when  injured  was  put  on  a  particular  engine,  engaged  in  inter- 
state commerce. 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27[8].) 

2.  COMMERCE-FEDERAL   EMPLOYERS'   LIABILITY   ACT— IN- 

JURY IN  "INTERSTATE  COMMERCE." 

An  engine  regularly  hauling  interstate  passenger  trains  was  used  in 
interstate  commerce  when  taken  out  of  a  train  in  order  that  a  bolt  might 
be  repaired,  being  placed  in  the  shop  and  sent  out  upon  the  same  day 
on  its  regular  run,  and  the  railroad's  employee,  injured  m  doing  the  work, 
was  injured  while  employed  in  interstate  commerce. 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27 [8].) 

(For  other  definitions,  see  Words  and  Phrases.  First  and  Second 
Series,  Interstate  Commerce.) 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston;  Henry  A.  Middleton  Smith, 
Judge.  -• 

Action  at  law  by  Robert  A.  Woods,  by  his  guardian  ad  litem,  against 
the  Atlantic  Coast  Line  Railroad  Company.  To  review  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

See,  also,  238  Fed.  917.  151  C.  C.  A.  651. 

Lucien  W.  McLemore,  of  Sumter,  S.  C.  (Douglas  McKay,  of  Co- 
lumbia. S.  C,  and  P.  A.  Willcox,  of  Florence,  S.  C,  on  the  brief),  for 
plaintiff  in  error. 

W.  Boyd  Evans  and  W.  W.  Hawes.  both  of  Columbia,  S.  C,  for  de- 
fendant in  error. 

♦  Decision  rendered,  May  7,  1918.    252  Fed.  Rep.  428. 
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Before  Pritchard,  Knapp,  and  Woods,  Circuit  Judges. 

PancBiASD,  Circuit  Judge.  This  case  comes  here  on  writ  of  error 
from  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
South  Carolina.  The  plaintiff  in  error  will  be  referred  to  as  defendant, 
and  the  defendant  in  error  as  plaintiff;  such  being  the  relative  positions 
of  the  ^rties  in  the  court  below. 

Plamtiff,  while  in  the  employ  of  the  defendant  company  at  its  machine 
shops  at  Florence,  S.  C,  operating  a  machine  used  to  cut  threads  or  bolts, 
sustained  an  injury  resulting  in  a  broken  wrist  This  action  was  brought 
to  recover  damages  fo&  defendant's  alleged  negligence  as  the  proximate 
cause  of  such  injury.  It  was  tried  at  the  March  term  of  the  Florence 
court,  1916.  resulting  in  a  judgment  for  plaintiff  in  the  sum  of  $2,000, 
and  was  heard  on  a  writ  of  error  by  this  court  at  the  November  term, 
1916.  The  judgment  of  the  court  below  was  reversed,  and  the  case  re- 
manded for  a  new  trial,  on  account  of  the  refusal  of  the  District  Court 
to  admit  evidence  in  support  of  defendant's  contention  that  the  parties 
were  engaged  in  interstate  commerce  at  the  time  of  the  injury,  and  hence 
that  the  action  should  be  controlled  by  what  is  known  as  the  Employers' 
LiabiUty  Act."  Act  April  22,  1908.  c.  149,  35  Stat.  65  (Comp.  St  1916, 
K  8657-8665).  The  second  trial  resulted  in  a  verdict  for  plaintiff  of 
$800,  upon  which  a  judgment  was  entered. 

It  IS  insisted  that  the  court  below  erred  in  refusing  to  direct  a  verdict 
for  defendant  at  the  close  of  all  the  evidence  upon  the  ground  that  the 
action  is  controlled  by  act  of  Congress  known  as  the  ''Employers'  Liability 
Act,"  and.  not  having  been  brought  within  two  years,  was  barred  by 
section  6  of  the  act  (section  8662).  Two  questions  weie  submitted  to 
the  jury  in  the  court  below,  to  wit:  (1)  Was  the  U-bolt  which  was  being 
prepared  by  plaintiff  at  the  time  he  was  injured  put  on  engine  No.  88? 
and  (2)  was  this  engine  engaged  in  interstate  commerce? 

Defendant  introduced  several  witnesses,  who  testified  as  to  this 
transaction.  However,  we  think  the  testimony  of  the  witness  Carter,  de- 
fendants assistant  roundhouse  foreman  at  Florence,  is  more  to  the  point 
than  that  of  the  others.    He  testified  in  part  as  follows : 

"Q.  Did  you  or  not  know  that  there  was  a  U-bolt  to  be  threaded  that 
morning?  A.  Yes,  sir;  by  my  orders  there  was  wie  sent  in  there  for  88. 
Q.  Who  was  to  thread  it?  A.  The  Woods  boy;  the  man  running  the 
bolt  cutter.  Q.  Robert  Woods?  A.  Yes,  sir.  Q.  What  engine  was  that 
bolt  to  be  used  for?  A.  Engine  88.  Q.  How  do  you  know  it  was  for 
engine  88?  A.  Because  I  had  it  taken  off  engine  88  myself  that  morning. 
Q.  When  did  you  first  know  it  was  necessary  to  make  the  U-bolt  for 
engine.  88?  A.  Three  days  previous  to  this  day  *  *  *  Q.  How  did  you 
happen  to  know  three  days  before  this  boy  was  hurt,  that  the  U-bolt  was 
needed  on  engine  88?  A.  Engine  inspector  repoit  to  me —  Q.  Don't 
state  what  the  engine  inspector  said;  did  you  see  it  that  day?  A.  I  saw 
it  die  morning  it  came  in.  Q.  Morning  of  what  day  with  reference  to 
Wood's  injurjr?  A.  That  was  the  day  he  was  injured.  Q.  When  did  you 
see  it  coming  in?  A.  I  saw  it  when  it  pulled  in  from  Columbia.  Q.  What 
train?  A.  54.  Q.  What  is  54?  A.  Passenger  train.  Q.  Running  between 
what  points?  A.  Wilmington  and  Columbia.  Q.  Was  the  engine  taken 
off  of  that  train  that  morning?  A.  Yes,  sir;  engine  went  out  that  night 
on  55.  Q.  What  train  is  that?  A.  That  is  a  train  from  Wilmington  to 
Columbia." 

Cross-examination : 

"Q.  You  say  you  knew  three  days  beforehand  that  this  yoke  had  to 
be  fixed?  A.  Yes,  sir.  Q.  How  did  you  say  you  knew  it?  A.  Our 
engine  inspector  reported  to  me  late  in  the  afternoon.  *  *  ♦  Q.  What 
was  it  he  reported  to  you?  A.  The  yoke  broke,  the  rest  here,  and  there 
is  a  key  holding  it  up,  and  this  was  broken  off  flush  with  this.    (Witness 
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was  illustrating  with  yoke  used  on  trial.)  Q.  Do  you  know  what  time 
young  Woods  got  hurt?  A.  No;  I  was  not  in  there  at  the  time.  Bultman 
came  to  me  about  11  or  11 :30,  and  told  me  that  the  boy  cutting  that  yoke 
for  engine  88  had  broke  his  arm.  Q.  Were  you  present  and  saw  this 
yoke  put  on?  A.  I  saw  him  finishing  up  the  job.  Q.  Were  you  present 
and  saw  this  yoke  put  on  the  engine?  A.  I  taw  him  finishing  up  the  job; 
I  can  swear  he  put  that  on  88.  Q.  You  were  there  while  he  was  patting 
it  on?    A.  Yes,  sir;  while  he  was  finishing  it  up." 

Also  witness  Koopman  was  introduced  by  defendant  and  testified  as 
follows : 

"After  yoke  was  repaired  by  Mr.  Wade  I  threaded  it  Accident  was 
about  9  o'cfodc  in  the  morning;  am  not  sure,  it  was  some  time  in  the 
morning.  The  yoke  threaded  by  me  was  the  same  one  taken  out  of  the 
machine  after  the  accident  to  plaintiff  and  repaired  by  J.  J,  Wade.  After 
Robert  Woods  was  injured,  I  took  charge  of  boH  cutting  machine.  I 
threaded  the  one  Woods  was  working  on.  No  other  yoke  was  threaded 
that  day.  I  was  employed  on  the  bolt  cutter  from  time  plaintiff  was  in- 
jured until  he  came  bade  to  woric." 

[1,21  The  court  below  submitted  the  'question  to  the  jur^  as  to 
whetner  the  engine  on  which  this  U-bolt  was  used  was  engaged  m  inter- 
state commerce.  Upon  this  point  the  defendant's  evidence  dearly  estab- 
lishes the  fact  that  the  bolt  in  question  was  put  oo  engine  88b  Indeed, 
plaintiff  offered  no  evidence  to  the  contrary.  Therefore  the  next  question 
IS  as  to  whether  this  particular  engine  was  being  used  in  interstate  com- 
merce.   This  point  has  been  passed  upon  in  many  instances. 

In  the  case  of  Norfolk  &  Western  Railway  Co.  v.  Earnest,  229  U. 
S.  114,  33  Sup.  Ct  654,  57  L.  Ed.  1096,  Ann.  Cas.  1914C,  172,  it  apocars 
that  an  emfdovee  was  injured  while  piloting  a  locomotive  (by  walkioc 
ahead  of  it)  through  the  railroad  yard  to  a  point  where  the  locoa»otive 
was  to  be  attached  to  an  interstate  train  to  assist  in  moving  it  up  a  grade 
to  the  next  station.  The  court  in  that  case  hdd  that  the  emi^oyee  was 
engaged  in  interstate  commerce.  However,  in  this  instance  it  cannot  be 
said  Uiat  the  employee  was  directly  engaged  in  interstate  commerce.  *Never- 
theless  he  was  performing  work  which  was  necessary  to  the  preparation 
of  the  engine  which  had  been  and  was  to  be  used  in  such  commerce. 

In  the  case  of  Johnson  v.  Southern  Padfic  Ca,  196  U.  S.  1,  25  Sup. 
Ct  158,  49  L.  Ed.  363,  the  plaintiff  was  injured  while  a  dining  car  was 
standing  on  the  siding  between  the  time  when  it  was  taken  out  of  an 
interstate  train  and  placed  there  and  the  time  when  it  was  removed  by 
another  interstate  train  on  the  return  trip.  The  third  syllabus  in.  that 
case  is  in  the  following  language: 

"A  dining  car  regulariy  engaged  in  interstate  traffic  does  not  cease 
to  be  so  when  waiting  for  the  train  to  make  the  next  trip." 

Also  in  the  case  of  Northern  Padfic  Railway  Company  v.  Maerkl. 
198  Fed.  1,  117  C  C.  A.  237,  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  passed  upon  a  question  anialogous  to  one  here  presented.  The 
first  syllabus  in  that  case  reads  as  follows; 

"Where  an  employee  of  defendant,  an  interstate  railroad  company, 
was  injured,  in  part  through  the  negligence  of  a  fellow  servant,  when 
woricing  in  repair  shops  connected  with  an  interstate  track,  engaged  in 
repairing  a  car  used  by  defendant  indiscriminately  in  both  interstate  and 
intrastate  commerce  as  occasion  required,  defendant  was  at  the  time  'en- 
gaged in  interstate  commerce,'  and  the  employee  was  employed  by  de- 
fendant in  such  commerce,  within  the  meaning  of  EmpU>yer8'  Liability 
Act  April  22,  1908.  c  149,  |  1.  35  Stat.  65  (U.  S.  Comp.  St  Supp.  1911, 
p.  1322  [Comp.  St.  1916,  §  8657]),  and  an  action  for  his  injury  or  death 
may  be  maintained  against  defendant  thereunder/' 

The  following  cases  are  very  much  in  point:  Bower  v.  Chicago,  etc, 
R.  Ca,  96  Neb.  419,  148  N.  W.  145;    Lloyd  v.  Southern  Ry.  Co.,  166 
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N,  C  24,  81  S.  E.  1003;  Law  v.  Illinois  Central  Railway  Co.,  208  Fed.  869, 
126  C.  C  A.  27,  L.  R.  A.  1915C,  17;  SoiUhem  Pacific  Railroad  Ca  v. 
Pilhbury,  170  Cal.  782,  151  Pac  277,  L.  R.  A.  1916E,  916;  Baltimore  & 
Ohio  Railroad  Co.  v.  Darr,  204  Fed.  751,  124  C.  C.  A.  565,  47  L.  R.  A. 
(N.  S.)  4. 

It  is  true  there  are  cases  in  which  it  has  been  held  that  where  more 
than  one  inference  may  be  drawn  from  the  evidence,  or  where  the  facts 
arc  in  dispute  as  to  whether  the  parties  are  engaged  in  interstate  com- 
merce the  same  should  be  submitted  to  the  jury.  These  cases  ar«  not 
analogous  to  the  case  at  bar.  As  we  have  already  stated,  it  is  established 
by  uncontroverted  evidence  that  the  U-bolt  which  was  being  prepared  by 
plaintiff  at  the  time  he  was  injured  was  to  be  put  on  engine  88,  which  was 
engaged  in  interstate  commerce.  This  fact  is  not  controverted  by  any 
of  the  witnesses  who  testified  at  the  trial.    • 

It  is  insisted  by  counsel  for  plaintiff  that  the  case  of  Shanks  v.  Dela- 
ware, Lackawanna  &  Western  Railroad  Co.,  259  U.  S.  556,  36  Sup.  Ct. 
188^  60  L.  Ed.  436.  L.  R.  A.  1916C,  797,  clearly  sustains  the  contention  of 
plaintiff.  While  the  railroad  company  in  that  case  was  engaged  in  both 
interstate  and  intrastate  commerce,  it  maintained  a  repair  shop  where 
locomotives  engaged  in  such  commerce  were  repaired.  Shanks  sustained 
the  injury  of  which  he  complained  while  employed  in  the  shop.  It  appears 
that  his  usual  work  consisted  in  repairing  parts  of  locomotives,  "but  on  the 
day  of  the  injury  he  was  employed  solely  in  taking  down  and  putting  into 
a  new  location  an  overhead  countershaft — a  heavy  shop  fixture — ^through 
which  power  was  communicated  to  some  of  the  machinery  used  in  the 
repair  work."  The  Supreme  Court  in  passing  upon  that  case  propounded 
the  following  question: 

"Was  the  employee  at  the  time  of  the  injury,  engaged  in  interstate 
transportation,  or  in  work  so  closely  related  to  it  as  to  be  practically  a 
part  of  itr 

The  court  there  held  that  the  plaintiff  was  not  engaged  in  interstate 
commerce,  and.  among  other  things,  said : 

"Coming  to  apply  the  test  to  the  case  in  hand,  it  is  plain  that  Shanks 
was  not  employed  in  interstate  transportation,  or  in  repairing  or  keeping 
in  usable  condition  a  roadbed,  bridge,  engine,  car,  or  other  instrument 
then  in  use  in  such  transportation.  What  he  was  doing  was  altering  the 
location  of  a  fixture  in  a  machine  shop.  The  connection  between  the 
fixture  and  interstate  transportation  was  remote  at  best,  for  the  only 
function  of  the  fixture  was  to  communicate  power  to  machinery  used  in 
repairing  parts  of  engines  some  of  which  were  used  in  such  transportation. 
This,  <re  think,  demonstrates  that  the  work  in  which  Shanks  was  engaged, 
like  that  of  coal  miner  in  the  Yurkonis  Case.  Mras  too  remote  from  inter- 
state transportation  to  be  practically  a  part  of  it.  and  therefore  that  he 
was  not  employed  in  interstate  commerce  within  the  meaning  of  the 
Employers'  Liability  Act." 

We  think  the  case  at  bar  is  easily  distinguished  from  the  Shanks 
Case.  In  the  case  of  Delaware,  Lackawanna  &  Western  Railroad  Co. 
V.  Yurkonis,  238  U.  S.  439,  35  Sup.  Ct.  902.  59  L.  Ed.  1397,  it  appears 
that  the  pkuntiff  was  employed  in  a  coal  mine,  where  the  coal  mined 
was  to  be  used  in  hauling  interstate  commerce.  The  Supreme  Court 
held  in  that  case  that  the  plaintiff  was  not  engaged  in  interstate  commerce. 
Also  in  the  case  of  Minneapolis  &  St.  Louis  Railroad  Co.  v.  Winters, 
242  U.  S.  353,  37  Sup.  Ct  170,  61  L.  Ed.  358,  Ann.  Cas.  1918B.  54,  the 
Supreme  Court  held  that  the  plaintiff  was  not  engaged  in  interstate  com- 
merce at  the  time  of  his  injury.  There  the  engine  had  been  employed 
both  in  intrastate  and  interstate  commerce.  The  court  in  disposing  of 
the  case  among  other  things,  said: 

"♦  ♦  ♦  It  does  not  appear  that  this  engine  was  destined  especially 
to  ansrthing  more  definite  than  such  business  as  it  might  be  needed  for. 
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It  was  not  interrupted  in  an  interstate  haul  to  be  repaired  and  go  on.  It 
simply  had  finished  some  interstate  business  and  had  not  yet  begun  upon 
any  other.  Its  next  work,  so  far  as  appears,  might  be  interstate  or  con- 
fined to  Iowa,  as  it  should  happen." 

The  case  at  bar.  as  we  have  stated,  is  distinguishable  from  the  cases 
relied  upon  by  counsel  for  plaintiff,  inasmuch  as  the  engine  was  taken 
out  of  interstate  qpmmerce  for  the  express  purpose  diat  it  might  be  re- 
paired to  enable  it  to  continue  as  an  instrument  of  interstate  commerce. 
In  other  words,  it  is  easily  distinguished  from  the  Winters  Case  because 
the  character  of  the  work  in  which  the  en^ne  in  this  instance  was  em- 
ployed did  not  depend  'Sipon  remote  possibilities  or  upon  accidental  later 
events."  It  appears  from  the  evidence  that  engine  88  was  regularly  en- 
gaged in  hauling  interstate  passenger  trains,  operating  under  a  rule  of 
the  road  by  which  it  reached  Florence  every  three  days.  It  further  ap- 
pears that  on  the  day  plaintiff  was  injured  this  engine  was  taken  out  of 
the  Columbia- Wilmington  train  in  order  that  the  U-bolt  in  question  might 
be  repaired.  It  also  appears  that  the  engine  was  placed  in  the  shop  and 
sent  out  upon  the  same  day  on  its  regular  run,  hauling  what  is  known  as 
the  Cohimbia-Wilmington  train. 

There  being  no  conflict  of  evidence  as  to  whether  the  plaintiff  at  the 
time  of  his  injury  was  engaged  in  repairing  an  instrumentality  destined 
for  use  in  interstate  commerce,  and  it  appearing  that  more  than  two 
years  h>d  elapsed  from  the  date  of  plaintiffs  injury  before  the  com- 
mencement of  this  action  that  the  same  is  barred  by  section  6  of  the 
Employers*  Liability  Act,  the  court  below  erred  in  refusing  to  direct  a 
verdict  in  favor  of  defendant. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  reversed. 

Woods,  Circuit  Judge  (dissenting).  The  plaintiff,  Robert  A.  Woods, 
an  employee,  recovered  judgment  for  personal  injuries  against  Atlantic 
Coast  Line  Railroad  Company  for  $800,  on  July  30,  1917.  The  District 
Judge  overruled  a  motion  made  on  behalf  of  the  defendant  to  direct  a 
verdict  on  the  ground  that  the  plaintiff  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury,  that  more  than  two  years  had  elapsed 
after  the  injury  before  the  action  was  brought,  and  that  therefore  the 
action  was  barred  by  the  statute.  After  refusing  the  motion,  the  District 
Judge  submitted  to  the  jury  the  question  whether  the  injury  was  received 
while  the  plaintiff  was  employed  in  interstate  commerce,  and  gave  the 
instruction  that  if  it  was,  the  verdict  should  be  for  the  defendant 

The  sole  question  before  us  is  whq^her  the  onl^  reasonable  inference 
to  be  drawn  from  the  evidence  was  that  the  plaintiff  was  engaged  in  in- 
terstate commerce.  I  think  it  dear  that  the  question  should  be  answered 
in  the  negative.  The  plaintiff  was  operating  a  machine  to  thread  bolts 
used  on  eccentric  yokes  or  straps.  The  bolts  when  cut  were  thrown 
into  a  pile  and  used  indiscriminately  for  engines  drawing  intrastate  and 
interstate  trains.  The  evidence  tends  so  strongly  to  show  infliction  of 
the  injuries  while  cutting  a  bolt  for  engine  88  that  I  assume  that  it  was. 
This  engine,  on  the  morning  of  the  day  of  the  accident  January  25,  1913, 
had  drawn  the  train  running  from  Columbia,  S.  C,  to  Wilmington,  N.  C. 
In  accordance  with  the  usual  custom,  it  was  laid  off  at  Florence,  S.  C, 
a  jtmctional  point  which  was  the  end  of  its  run ;  the  bolt  was  taken  from 
it,  repaired,  and  restored  to  the  engine,  which,  after  remaining  in  Florence 
all  day,  was  at  that  place  attached  to  a  train  the  same  evening,  running 
from  Wilmington  to  Columbia. 

The  evidence  makes  it  clear  that  at  the  time  of  the  accident,  the 
engine  was  not  actually  engaged  in  drawing  an  interstate  train,  was  not 
on  its  way  to  be  attached  to  such  train,  and  was  in  no  way  appropriated 
or  designated  as  an  engine  used  especially  for  interstate  commerce.  J.  J. 
Wade,  blacksmith  in  the  railroad  shops  at  Florence,  testified  that : 
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"Engine  88  was  a  passenger  engine,  running  either  between  Florence 
and  Wilmington,  or  Florence  and  Columbia." 

The  following  questions  and  answers  appear  in  the  testimony  of  T.  J. 
Carter,  assistant  roundhouse  foreman : 

"Q.  What  sort  of  service  was  88  in  at  that  time?  A.  Passenger  ser- 
vice, between  Florence  or  Charleston,  Columbia,  and  Wilmington.  Q.  And 
where  did  it  come  from  that  morning?  A.  Came  from  Coltunbia.  Q.  And 
stopped  at  Florence?  A.  No,  sir;  went  to  Wilmington;  the  engine 
topped  at  Florence,  that  engine;  the  tr^n  went  on  to  Wilmington  20 
minutes  after  arrival  at  Florence.  Q.  But  I  am  talking  about  the  engine 
that  this  new  bolt  went  on.  A.  That  engine  stopped  at  Florence.  Q.  That 
was  the  end  of  that  engine's  run?  A., Yes,  sir;  end  of  the  engine's  run. 
Q.  That  engine  ran  between  Columbia  and  Florence?  A.  Columbia, 
Florence  and  Charleston.  Q.  And  the  balance  of  the  train  was  pulled 
on  l^  another  engine  to  another  place?  A.  Yes,  sir.  Q.  But  this  par- 
ticular engine  ran  between  Columbia.  S.  C,  and  Florence,  S.  C?  A.  Yes, 
sir.  Q.  And  that  was  the  end  of  the  engine's  run  when  it  got  to  Florence  ? 
A.  Yes,  sir.  Q.  Upon  which  this  bolt  you  are  talking  about  was  put  on? 
A.  Yes,  sir.  Q.  And  then  that  engine  lay  there  all  dajr,  did  it  not? 
A.  Lay  there  from  8:45,  about  9  o'clock,  when  it  came  into  the  shop, 
until  about  5:30  in  the  evening,  when  we  sent  the  engine  out.  Q.  And 
then  came  bade  to  Columbia?  A.  Yes,  sir.  Court:  Q.  Those  are  inter- 
changeable for  engines  of  the  same  class?  A.  Yes,  sir.  Q.  You  say  the 
terminal  points  of  this  engine  were  Columbia  and  Florence?  A.  Be- 
tween Charleston,  Columbia,  and  Florence,  and  sometimes  we  used  it  to 
Wilmington;  it  was  not  any  special  terminal,  but  that  is  where  she  is 
supposed  to  run." 

There  was  not  a  particle  of  evidence  to  show  that  when  the  engine 
was  detached  from  the  Columbia-Wilmington  train,  the  railroad  au- 
thorities had  any  formed  intention  as  to  the  next  use  to  be  made  of  it 
The  engine  was  not  interrupted  in  an  interstate  haul,  to  be  repaired  and 
continued  on  its  trip.  At  the  time  of  the  repairs,  it  was  not  engaged 
in  aijy  business,  either  state  or  interstate.  After  being  detached  for 
repairs,  its  next  work,  so  far  as  the  evidence  shows,  might  have  been 
between  Columbia  and  Charleston,  or  Wilmington  and  Columbia,  with 
the  probabilities  in  favor  of  the  Columbia  and  Charleston  trip,  rather 
than  the  Wilmington  and  Columbia  trip,  for  the  testimony  was  that  it 
was  more  often  used  on  the  intrastate  trip.  It  was  one  of  a  class  of 
engines  interchangeable  for  other  engines  of  the  same  class  for  any 
of  these  trips.  In  short,  at  the  time  of  the  accident  its  office  as  an 
instrumentality  of  interstate  commerce  had  ceased,  and  it  was  entirely 
uncertain,  at  the  time  of  the  accident  and  the  repair  of  the  bolt,  whether 
it  would  be  next  used  in  interstate  commerce  or  intrastate  commerce. 

It  is  tmnecessary  to  enter  into  an  analysis  of  the  many  cases  on  the 
subject,  and  the  renned  distinctions  necessarily  made  between  interstate 
and  intrastate  commerce.  The  facts  of  this  case  bring  it  clearly  under 
Minn.  &  St.  L.  R.  Co.  v.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170, 
61  L.  Ed.  358.  Ann.  Cas.  1918B,  54.    In  that  case  the  court  says : 

"The  agreed  statement  is  embraced  in  a  few  words.  The  plaintiff  was 
making  repairs  upon  an  engine.  This  engine  'had  been  used  in  the  hauling 
of  freight  trains  over  defendant's  line,  ♦  *  *  which  freight  trains 
hauled  both  intrastate  and  interstate  commerce,  and  *  *  ♦  it  was  so 
used  after  the  plaintiff's  injury.'  The  last  time  before  the  injury  on  which 
the  engine  was  used  was  on  October  18th  when  it  pulled  a  freight  train 
into  Marshalltown,  and  it  was  used  again  on  October  21st,  after  the 
accident,  to  pull  a  freight  train  out  from  the  same  place.  That  is  all  that 
we  have,  and  is  not  suffident  to  bring  the  case  under  the  act  This  is 
not  like  the  matter  of  repairs  upon  a  road  permanently  devoted  to  com- 
merce among  the  states.    An  engine  as  such  is  not  permanently  devoted 
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to  any^  kind  of  traffic  and  it  does  not  appear  that  this  engine  was  destined 
espeaally  to  anything  more  definite  than  such  business  as  it  might  be 
needed  for.  It  was  not  interrupted  in  an  interstate  haul  to  be  repaired  and 
go  on.  It  simply  had  finished  some  interstate  business  and  had  not  yet 
begun  upon  any  other.  Its  next  work,  so  far  as  appears,  might  be  inter- 
state or  confined  to  Iowa,  as  it  should  happen.  At  the  moment  it  was 
not  engaged  in  either.  Its  character  as  an  instrument  of  commerce  de- 
pended on  its  employment  at  the  time,  not  upon  remote  probabilities  or 
upon  accidental  later  events."  . 

The  utmost  that  the  defendant  could  claim  was  submission  to  the 
jury  of  the  question  whether  the  plaintiff  was  employed  in  repairing  part 
of  the  engine  engaged  in  interstate  commerce.  The  conclusion  of  the 
jury  that  it  was  not  so  engaged  was  well  supported  by  the  evidence  above 
quoted. 

I  think  the  judgment  should  be  affirmed. 


♦  •# 


SUPREME  COURT  OF  CALIFORNIA. 


SOUTHERN  PAC  CO. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION.     (S.  F.  8803.)* 

COMMERCE  — FEDERAL  EMPLOYERS'   LIABILITY  ACT  — "IN- 
TERSTATE COMMERCE." 

A  member  of  a  repair  gang  employed  by  a  railroad  company  to  make 
light  repairs  upon  cars  side-tracked  in  a  yard  used  for  interstate  and  in- 
tr^tate  commerce,  killed  while  passing  from  one  car  to  the  other,  was 
engaged  in  "interstate  commerce"  within  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  1916,  §§  8657-8665). 

(P'or  other  cases,  see  Commerce,  Dec.  Dig.  §  27 [8].) 
(For  other  definitions,  see  Wiords  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

In  Bank.  Proceedings  under  the  Workmen's  Compensation  Act  by 
the  widow  and  children  of  James  Morton,  deceased,  to  obtain  compensa- 
tion for  decedent's  death,  opposed  by  the  Southern  Pacific  Company,  em- 
ployer. Compensation  was  awarded  by  the  Industrial  Accident  Commis- 
sion, and  the  employer  applies  for  a  writ  of  review.    Award  annulled. 

Henley  C.  Booth,  of  San  Francisco,  for  petitioner. 
Christopher  M.  Bradley,  of  San  Francisco,  for  respondent. 
Frank  J.  Creede,  of  San  Francisco,  for  the  guardian. 

Wilbur,  J.  The  petitioner  seeks  to  review  an  award  of  the  respondent 
Industrial  Accident  Commission  in  favor  of  the  widow  and  children  of 
James  Morton,  deceased,  made  under  the  terms  of  the  Workmen's  Com- 
pensation Act  of  California  (St.  1913,  p.  279).  The  only  question  here  in- 
volved is  whether  or  not  the  respondent  has  jurisdiction  to  make  an 
award,  or  whether  the  liability  of  the  petitioner  is  to  be  determined  by 

♦  Decision  rendered,  Sept.  30,  1918.    175  Pac  Rep.  453. 
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the  courts  in  accordance  with  the  provisions  of  the  federal  Employers* 
Liability  Act  (Act  Cong.  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp. 
St  1916,  §§  8657-8665]).  This  depends  upon  whether  the  deceased  when 
killed  was  engaged  in  interstate  commerce. 

The  deceased  was  a  member  of  the  repair  gang  employed  by  peti- 
tioner to  make  light  repairs  upon  cars  side- tracked  and  detained  upon 
side  tracks  reserved  respectively  for  inbound  or  dutbound  freight  traffic 
in  the  Bay  Shore  Freight  Yards  of  petitioner.  Such  detention  on  said  tracks 
was  in  part  for  the  purpose  of  inspecting  the  cars  to  ascertain  defects 
therein  and  to  make  such  light  repairs  thereof  as  were  thereby  found 
necessary,  in  order  that  the  cars  might  proceed  to  their  destination. 
"Light  repairs'*  were  made  upon  the  cars  without  moving  them  from  their 
positions  in  th€  "cuts"  or  "drags"  on  the  side  tracks,  but  "heavy  repairs" 
were  made  by  cutting  out  said  cars  and  transferring  them  to  tracks 
specially  devoted  to  repair  work.  About  40  per  cent  of  the  business  of 
the  yard  at  that  time  was  interstate  business,  the  balance  intrastate. 

The  tracks  upon  which  the  cars  repaired  by  the  deceased  and  his 
fellow  laborers  were  standing  were  part  of  the  switching  tracks  in  the 
freight  yards  essential  to  the  movement  of  interstate  as  well  as  the  intra- 
state commerce.  The  system  of  light  repairs  inaugurated  in  the  yards  in 
question  was  for  the  purpose  of  facilitating  the  movement  of  trains  to 
and  from  the  yard  and  was  distinct  from  the  heavy  repair  jobs  which  re- 
quired the  cars  to  be  cut  out  of  the  "cuts"  or  "drags''  and  placed  on 
special  side  tracks  arranged  for  such  repair  work.  During  the  day  the 
light  repair  men  doing  "light  repairs"  would  repair  on  an  average  100 
cars.  Decedent's  duties  required  him  to  pass  from  one  car  to  another  and 
one  track  to  another  seeking  out  the  cars  which  were  tagged  by  the  in- 
spectors as  requiring  light  repairs  and  finding  them  to  make  such  re- 
pairs. Decedent  and  his  assistant  had  released  the  air  on  a  string  of  cars, 
some  containing  interestate  and  others  intrastate  freight,  and  were  pro- 
ceeding across  the  yard  for  the  purpose  of  making  light  repairs  upon 
other  cars.  While  the  deceased  was  crossing  one  of  the  switches,  he  was 
killed  by  an  empty  freight  car  being  suddenly  moved  upon  him  because 
struck  by  another  car  "kicked"  upon  the  track  by  a  switch  engine  It  is 
not  known  whether  the  next  car  to  be  repaired  by  deceased  would  be 
loaded  with  interstate  or  intrastate  commerce,  as  that  would  depend  en- 
tirely upon  which  sort  of  a  car  they  happened  to  first  discover  tagged  for 
Kght  repairs. 

Whether  or  not  deceased  was  engaged  in  interstate  commerce  "de- 
pends upon  whether  the  series  of  acts  that  he  had  last  performed  was 
properly  to  be  regarded  as  a  succession  of  separate  tasks  or  as  a  single 
and  indivisible  task,"  as  was  said  by  the  Supreme  Court  of  the  United 
States  in  Erie  R.  Co.  v.  Welsh,  242  U.  S.  303,  37  Sup.  Ct.  116,  61  L.  Ed. 
319»  in  passing  upon  the  case  of  a  yard  conductor  injured  while  going 
to  report  to  3ie  yard  master  for  further  orders.  "The  true*  test,"  it  is 
there  held,  "is  the  nature  of  the  work  being  done  at  the  time  of  the  injury, 
and  the  mere  expectation  that  plaintiff  would  presently  be  called  upon  to 
perform  a  task  in  interstate  commerce  is  not  sufficient  to  bring  the  case 
within  the  act"  The  deceased  and  his  assistant  would  work  on  25  cars 
daily,  and  in  so  doing  move  from  place  to  place  in  the  yards.  Some  cars 
repaired  were  filled  with  interstate  and  others  with  intrastate  freight 
The  character  of  employment  in  which  decedent  was  engaged  seems  to 
approach  more  nearly  to  that  of  a  switch  engineer,  as  a  "single  and  in- 
divisible task,"  than  to  that  of  a  "heavy  repair'*  man,  whose  work  might 
be  properly;  characterized  as  a  "succession  of  separate  tasks."  Such  an 
engineer  was  killed  while  leaving  the  carrier's  yard,  and  it  was  held  that 
he  then  was  engaged  in  interstate  commerce.  "In  leaving  the  carrier^s 
yard  at  the  close  of  his  day's  work,  the  deceased  was  but  discharging  a 
duty  of  his  empkjyment.  See  North  Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
248,  269  [34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159].    Like  his 
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trip  through  the  yard  to  his  engine  in  the  morning,  it  was  a  necessary  in- 
cident of  his  day's  work  and  partook  of  the  character  of  that  work  as  a 
whole,  for  it  was  no  more  an  incident  of  one  part  than  of  another.  His 
day^s  work  was  in  both  interstate  and  intrastate  commerce,  and  so  when  he 
was  leaving  the  yard  at  the  time  of  the  injury  his  employment  was  in 
both.  That  he  was  employed  in  interstate  commerce  is  therefore  plain, 
and  that  his  employment  also  extended  to  intrastate  commerce  is  for  pres- 
ent purposes  of  no  importance."  Erie  R.  Co.  v.  Winfield,  244  U.  S.  170, 
173,  n  Sup.  Ct  556,  557,  61  L.  Ed.  1057,  Ann.  Cas.  1918B,  652.  By  the  same 
process  of  reasoning  the  decedent,  whose  general  employment  was  to 
repair  cars  containing  interstate  and  intrastate  freight  in  the  yards  of  the 
petitioner,  was  employed  in  interstate  commerce  while  passing  through  the 
yard  from  one  such  car  to  another.  In  considering  this  question  it  is  also 
proper  to  bear  in  mind  the  requirements  of  the  federal  Safety  Appliance 
Acts  (Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  531 ;  Act  Cong.  March  2, 
1903,  c  976,  32  Stat  943;  Act  Cong.  April  14,  1910,  c.  160,  36  Stat  298 
[U.  S.  Comp.  St  1916,  §§  8605-8615,  8617-8619,  8621-8623])  in  regard  to 
the  inspection  and  the  care  of  cars  on  railways  engaged  in  interstate  com- 
merce. The  inspection  and  repair  service  of  the  deceased  was  required 
by  such  statute  and  was  therefore  made  an  essential  part  of  the  movement 
of  interstate  commerce  and  the  decedent  was  engaged  in  performing  this 
work  upon  cajrs  brought  to  a  standstill  partly  for  that  purpose. 

We  conclude  therefore  that  the  deceased  was  engaged  in  interstate 
.commerce  when  killed. 

The  award  of  the  commisison  is  annulled. 

We  concur:  Angellotti,  C.  J.;  Melvin,  J.;  Shaw,  J.;  Sloss,  J.; 
Lorigan,  J.;   Richards,  Judge  pro  tem. 


SUPREME  COURT  OF  ILLINOIS. 


CHICAGO  GREAT  WESTERN  R.  CO. 

r. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al.    (No.  12074.)* 

1.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

CASUAL  EMPLOYMENT. 

The  character  of  the  contract  of  employment,  as  to  whether  it  was 
casual  or  not,  was  fixed  by  the  contract  of  hiring. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 

2.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

BURDEN  OF  PROOF. 

In  workmen's  compensation  proceedings,  the  burden  of  proving  the 
employment,  and  the  injury,  is  upon  claimant 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION  — 

"CASUAL  EMPLOYMENT." 

A  structural  ironworker,  who  was  sent  from  union  headquarters,  to- 
gether with  three  other  members,  to  complete  a  job  requiring  only  three  or 

♦  Decision  rendered,  Oct  21,  1918.    120  N.  E.  Rep.  50a 
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four  days'  work,  and  who  was  employed  by  the  railroad  for  the  particular 
job  only,  was  engaged  in  "casual  employment"  within  Workmen's  Com- 
pensation Act;  employment  being  .casual  when  workmen  are  employed 
only  occasionally,  irregularly,  and  incidentally. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 

Error  to  Circuit  Court,  Cook  County;   Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensatoin  Act  by  the  Standard 
Trust  &  Savings  Bank,  administrator,  for  compensation  for  the  death  of 
Christ  Anderson,  opposed  by  the  Chicago  Great  Western  Railroad  Com- 
pany, employer.  The  award  of  the  Industrial  Board  was  affirmed  by  cir- 
cuit court  on  certiorari,  and  the  circuit  judge  having  certified  that  the  case 
was  one  to  be  heard  by  the  Supreme  Court,  the  employer  brings  error.  Re- 
versed. 

Winston,  Strawn  &  Shaw,  of  Chicago  (Ralph  M,  Shaw,  Charles  J.  Mc- 
Fadden^  Silas  H.  Strawn,  and  John  D.  Black,  all  of  Chicago,  of  counsel), 
for  plamtiff  in  error. 

Frederick  A.  Brown  and  Irving  W.  Baker,  both  of  Chicago,  for  de- 
fendant in  error. 

Cartxr,  J.  Christ  Anderson  filed  an  application  with  the  Industrial 
Board  on  April  10,  1917,  for  adjustment  of  a  claim  against  the  plaintiff  in 
error  railroad  company  for  injuries  alleged  to  have  been  sustained  by  him 
while  in  the  employ  of  that  company,  on  March  21,  1917,  by  falling  or 
being  knocked  from  a  swinging  scaffold.  Evidence  was  heard  by  an  arbi- 
trator, who  found  in  favor  of  the  applicant,  and  an  award  of  damages 
was  made.  June  20,  1917,  after  the  application  was  filed  with  the  Indus- 
trial Board,  Anderson  died,  and  the  Standard  Trust  &  Savings  Bank  was 
appointed  administrator,  in  whose  name  the  subsequent  proceedings  were 
prosecuted.  After  the  finding  by  the  arbitrator,  on  petition  for  review  the 
Industrial  Board  found  in  favor  of  the  administrator  and  awarded  weekly 
payments  aggregating  $3,500.  The  circuit  court  on  certiorari  affirmed  the 
award  of  the  Industrial  Board,  and,  the  circuit  judge  having  certified  that 
the  case  was  one  which  should  be  heard  by  this  court,  it  was  brought  here 
by  writ  of  error. 

The  accident  occurred  near  the  comer  of  Polk  and  Franklin  streets,  in 
Chicago.  Polk  street  runs  east  and  west  and  crosses  Franklin  street  at 
rig^t  angles  by  means  of  a  viaduct  About  45  feet  northwest  of  the  via- 
duct is  plaintiff  in  error's  Harrison  street  freight  house.  Previous  to  March 
21,  1917,  plaintiff  in  error  began  to  build  a  drive  or  runway  from  this  via- 
duct to  the  second  floor  of  3ie  freight  house,  then  under  process  of  con- 
struction. In  building  this  runway  it  was  necessary  that  certain  structural 
ironworkers'  services  be  used.  Regular  men  employed  by  the  railroad 
began  the  work;  but  after  a  conference  with  the  business  agent  of  the 
Structural  Ironworkers'  Union  four  union  men  from  the  headquarters  of 
said  union  were  sent  over  to  continue  the  work,  Christ  Anderson  being 
one  of  the  four,  and  one  of  them,  Carmody,  being  put  in  charge  of  the 
work  as  foreman.  This  runway  appears *to  have  been  a  part  of  the  general 
scheme  for  the  freight  house  that  was  being  built,  so  that  the  Washburn- 
Crosby  Company  could  drive  from  Polk  street  to  and  from  the  second 
floor  of  the  freight  house  with  loads  of  flour.  On  the  day  of  the  accident, 
Anderson  was  working  on  said  runway  when  a  horse  and  wagon  being 
driven  beneath  the  viaduct- by  an  employee  of  the  Heco  Envelope  Com- 
pany struck  the  scaffold,  causing  Anderson  to  fall  12  or  14  feet  to  the 
pavement  and  to  receive  injuries  from  which  he  died  about  13  weeks 
after.  The  details  of  the  accident  or  the  extent  of  the  injuries  are  not  in 
dispute.  The  only  question  raised  on  this  hearing  is  whether  or  not  the 
empk>yment  of  the  deceased  was  casual,  and  therefore  whether  or  not  he 
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could  recover  under  the  provisions  of  the  Workmen's  Compensation  Act 
(Kurd's  Rev.  St.  1915-16,  c.  48,  §§  126-152h)  which  was  in  force  at  the 
time  of  the  accident 

The  evidence  tends  to  show  that  structural  ironworkers  are  a  part  of 
the  regular  force  of  employees  of  various  railroads;  that  some  of  these 
ironworkers  regularly  employed  by  plaintiff  in  error  started  to  do  this 
work,  when  a  change  was  made  by  calling  in  the  four  workmen  as  above 
stated.  The  question  as  to  whether  these  new  men  were  union  or  non- 
union is,  as  suggested  by  counsel,  not  material;  but  the  facts  as  to  the 
change  of  the  workmen  during  the  construction  of  this  runway  are  only 
important  in  their  bearing  on  the  character  of  the  contract  entered  into 
between  the  railroad  company  and  Christ  Anderson.  We  judge  from  the 
evidence  in  the  record  that  it  is  not  disputed  that  railroads  now  and  then 
call  in  structural  ironworkers  from  the  union  headquarters  to  do  work  of 
this  character.  There  is  proof  in  the  record,  however,  that  plaintiff  in 
error  had  never  before  called  Anderson  or  his  fellow  employees  to  do 
this  character  of  work  for  it.  The  evidence  shows  that  "Anderson  had 
been  an  experienced  structural  ironworker  f©r  many  years,  and,  so  far  as 
the  record  shows,  this  is  the  only  employment  he  ever  had  from  the  plain- 
tiff in  error  company.  The  particular  job  of  doing  structural  ironwork  on 
this  runway  lasted  three  or  four  days  after  the  four  union  men  came  to 
do  the  work.  Apparently  two  of  the  four  quit  before  the  job  was  com- 
pleted and  were  paid  for  what  work  they  had  done,  and  other  union  men 
were  sent  from  union  headquarters  to  take  their  places. 

[1,  2]  Counsel  for  defendant  in  error  argues  that  there  is  noUiing  to 
show  that  Anderson  may  not  have  begun  a  work  which  was  to  give  him 
permanent  employment  with  the  railroad  company  as  a  structnral  iron- 
worker. There  is  nothing  in  this  record  that  in  any  way  tends  to  uphold 
this  argument.  The  evidence  all  justifies  the  conclusion  that  he  was  only 
employed  for  that  particular  job,  as  were  the  other  three  men  who  came 
at  the  same  time.  The  work  of  building  this  runway  was  a  part  of  the 
regular  work  for  the  conduct  of  the  railroad's  business.  The  putting  on 
of  these  union  ironworkers  for  this  temporary  work  only  bears  on  the 
character  of  the  contract  of  employment.  The  character  of  the  work  was 
fixed  by  the  fact  that  it  was  a  part  of  the  railroad  work.  The  character  of 
the  contract  of  emplojrment,  as  to  whether  it  was  casual  or  not,  was  fixed 
by  the  contract  of  hiring — that  is,  the  contract  could  have  been  of  such  a 
nature  that  Anderson  would  have  been  a  regular  employee  of  the  railroad 
as  a  structural  ironworker,  or  it  could  have  been  of  such  a  nature  that  he 
was  only  a  casual  employee  for  this  particular  job— and  the  question  to  be 
determined  here  is  which  kind  of  contract  was,  in  fact,  made.  The  fact 
that  the  man  making  the  contract  is  union  or  non-union  is  wholly  inci- 
dental to  the  question  of  what  the  real  contract  was.  The  burden  of 
proof  is  upon  the  claimant  to  prove  the  employment  and  injury,  but  the 
burden  is  on  the  plaintiff  in  error  to  prove  that  the  employment  is  b«t 
casual.  Peoria  Terminal  Co.  v.  Industrial  Board,  279  111.  352,  16  N.  E. 
651 ;  Victor  Chemical  Works  v.  Industrial  Board,  274  lU.  11,  113  N.  E.  173, 
Ann.  Cas.  1918B,  627. 

This  court  has  had  occasion  several  times  to  discuss  the  meaning  of 
the  word  "casual,'  as  used  in  the  Workmen's  Compensation  Act  with  ref- 
erence to  the  character  of  the  employment.  In  Baer's  Express  Co.  v. 
Industrial  Board,  282  111.  44,  118  N.  E.  412,  a  workman  had  been  em- 
ployed prior  to  the  accident  at  irregular  times  by  the  express  company. 
He  had  been  promised  regular  emplo3rment  and  reported  to  work  at  the 
stables  Monday  morning  about  .6  o'clock.  Three  hours  later  he  was  in- 
jured in  the  express  company's  bam.  The  opinion  says  (282  HL  49,  118 
N.  E.  414)  : 

"We  are  of  the  opinion  that,  giving  the  testimony  on  behalf  of  the 
claimant  all  the  weight  to  which  it  is  entitled,  it  is  insufficient  to  show  that 
there  was  such  an  employment  as  fo  render  plaintiff  in  error  liable  under 
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the  Workmcnd*  Compenation  Act  It  cannot  be  seriously  contended  but 
that  up  until  the  morning  of  the  day  on  which  he  was  injured  the  employ- 
ment of  the  deceased  by  plaintiff  in  error  was  but  casual.  *  *  *  The 
only  conclusion  that  can  be  drawn  from  it  is  that  the  relationship  between 
deceased  and  plaintiff  in  error  had  remained  unchanged  and  that  he  was 
still  but  a  casual  or  occasional  employee." 

In  McLaughlin  v.  Industrial  Board,  281  III  100,  117  N.'  £.  819,  a  work- 
man  was  injured  while  blasting  stumps  in  connection  with  work  on  a  high- 
way.   The  opinion  says  (281  lU.  106,  117  N.  £.  822) : 

'^e  are  of  the  opinion,  however,  that  his  employment  was  but  a 
casual  employment  within  the  meaning  of  the  statute.  From  the  evidence 
it  appears  that  the  work  of  dynamiting  or  blasting  stumps  had  been  going 
on  but  a  few  hours  at  most,  in  the  morning  Hiler  was  killed,  and  that 
work  necessarily  could  only  continue  for  a  very  short  time,  and  was  to 
end  with  the  blowing  out  of  the  stumps  on  that  particular  piece  of  road. 
♦  ♦  ♦  The  employment  of  Hiler  in  this  case  ♦  ♦  ♦  was  not  a  regular 
or  stable  employment  within  the  meaning  of  the  statute  but  was  merely  a 
casual  employment." 

In  re  Gaynor.  217  Mass.  86,  1(H  N.  E.  339,  L.  R.  A.  1916A,  363,  a 
waiter,  employed"  by  a  caterer  to  serve  at  a  banquet,  was  injured  while 
preparing  for  the  banquet.  He  had  never  been  employed  before  that  time 
by  that  caterer.  The  custom  of  the  catering  business  was  that  such  ban- 
quets were  served  by  waiters  secured  for  each  particular  occasion.  The 
Massachusetts  Supreme  Court  said  in  its  opinion: 

"It  would  be  difficulty  to  conceive  of  emplo3rment  more  nearly  casual 
in  every  respect  than  was  that  of  the  employee  in  the  case  at  bar.  The 
engagement  was  for  a  single  day  and  for  one  occasion  only.  ♦  ♦  ♦  The 
relation  between  the  waiter  and  the  caterer  had  no  connection  of  any  sort 
with  any  events  in  the  past.  Each  was  entirely  free  to  make  other  ar- 
rangements for  the  future,  untrammeled  by  any  express  or  implied  ex- 
pectations of  further  employment.  The  emplo3rment  was  not  periodic  and 
regular.  ♦  ♦  ♦  It  was  in  the  course  of  the  regular  business  of  the  em- 
ployer. But  under  our  act  that  is  an  immaterial  circumstance  in  view  of 
the  other  fact  that  the  employment  was  *but  casual.'  The  conclusion  seems 
irresistible  that  the  employment  of  the  deceased  was  'but  casual'  within 
the  meaning  of  those  words  in  our  act." 

The  Massachusetts  act  under  which  this  opinion  was  construed  is 
identical  with  the  Illinois  act  so  ^sr  as  4t  relates  to  dasual  employment. 

In  re  Cheever,  219  Mass.  244,  106  N.  E.  861,  was  a  case  brought  un- 
der the  Workmen's  Compensation  Act  of  Massachusetts,  (St.  1911,  c.  751, 
as  amended  by  St  1912,  c  571).  One  Pierce  owned  a  coal  yard  and  con- 
ducted a  retail  coal  busmess.  At  various  times  m  1911,  1912,  and  1913  he 
employed  Cheevers  to  deliver  coal  with  Cheevers'  wagon  at  $5  a  day  for 
himself  and  team,  he  being  hired  for  this  general  work  for  no  fixed  dura- 
tion of  time  and  for  no  specific  job.  The  Massachusetts  Supreme  (Tourt 
in  discussing  this  accident  said: 

"The  scheme  created  by  the  Workmen's  Compensation  Act  is  a 
scheme  of  insurance  in  which  the  premiums  to  be  paid  by  the  employer 
are  based  upon  the  wages  paid  by  him  to  his  employees.  It  may  have 
been  thought  impracticable  to  work  out  a  scheme  of  insurance  if  persons 
who  are  only  occasionally  employed  are  to  be  included  among  those  in- 
sured." 

And  the  court  held  Cheevers'  employment  in  the  case  was  casual  and 
therefore  that  he  could  not  recover. 

In  Blood  V.  Industrial  Accident  Com.,  30  Cal.  App.  274,  157  Pac  1140, 

a  house  painter  was  employed  to  apply  two  coats  of  paint  to  a  certain 

building;    the  employer  funfishing  the  material.     The  employment  was 

not  for  any  definite  period  of  time,  but  the  evidence  showed  that  it  would 

VoL  ni — Coxnp.  s. 
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reasonably  have  been  done  within  two  weeks.  During  the  first  day  the 
employee  was  accidentally  injured.    The  California  court  said: 

"It  is  noted  that  the  ordinary  signification  of  the  word  'casual/  as 
shown  by  the  lexicographers,  is  something  which  comes  without  r^;u- 
larity,  and  is  occasional  and  incidental;  that  its  meaning  may  be  more 
clearly  understood  by  referring  to  its  antonyms,  which  are  'regular/  'sys- 
tematic,' 'periodic,'  and  'certain.'  Tested  by  this  distinction,  the  contract 
of  employment  of  Heck  by  the  petitioner  to  paint  his  house  was  casual. 
It  was  a  mere  occasional  and  incidental  contract,  not  constituting  or  con- 
nected with  any  regular,  systematic,  periodic,  or  certain  business." 

[3]  Whik  it  is  true,  as  stated  by  this  court  in  Aurora  Brewing  Co. 
V.  Industrial  Board.  277  III.  142,  on  page  145,  115  N.  E.  207,  on  page  208, 
that  "each  case  ♦  ♦  ♦  must  be  decided  quite  largely  upon  its  special 
facts,"  cases  may  be  valuable  in  the  principles  of  law  stated  and  in  show- 
ing how  those  principles  are  applied  to  a  certain  state  of  facts.  The 
Legislature  certainly  intended,  when  the  act  here  in  question  was  passed, 
to  give  some  meaning  to  "casual,"  and  we  assume  from  a  reading  of  the 
statute  that  it  intended  to  give  the  ordinary,  common  meaning;  that  is, 
workmen  are  engaged  in  casual  employment  when  they  are  employed  only 
"occasionally,"  "irregularly*'  or  "incidentally,"  ^as  distinguishing  them 
from  those  employed  regularly  and  continuously.  While  it  is  true  that 
the  Legislature,  since  this  accident  occurred,  has  amended  the  Workmen's 
Compensation  Act  with  reference  to  casual  employment,  doubtless  because 
of  the  construction  given  by  this  court  to  the  statute  here  under  consid- 
eration in  Aurora  Brewing  Co.  v.  Industrial  Board,  supra,  still  we  must 
construe  the  statute  in  accordance  with  its  spirit  and  intent  and  as  worded 
when  this  accident  occurred.  In  view  of  the  reasoning  of  this  court  in 
the  cases  already  cited  and  the  other  decisions  mentioned,  in  our  judg- 
ment it  must  be  held  that  Anderson's  employment  was  but  casual,  and 
that  therefore  there  can  be  no  recovery  under  the  Workmen's  Compen- 
sation Act. 

The  Industrial  Board  erred  in  holding  that  recovery  could  be  had 
under  the  Workmen's  Compensation  Act  for  the  injury  to  the  deceased, 
as  did  also  the  circuit  court  The  judgment  of  the  circuit  court  is  there- 
fore reversed. 

Judgment  reversed. 


SUPREME  COURT  OF  ILLINOIS. 


N.  K.  FAIRBANK  CO. 

V, 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  ct  al.    (No.  11830.)* 

I.  MASTER  AND  S  E  R  V  A  N  T— WORKMEN'S  COMPENSATION 
ACT— "OUT  OF  AND  IN  THE  COURSE  OF  HIS  EMPLOY- 
MENT.'' 

It  being  a  custom  that  where  deceased,  sent  to  procure  sample  of  fat 
for  his  employer,  could  not  finish  his  inspection  and  return  to  plant  of  em- 
ployer before  6  p.  m.,  he  would  bring  samples  the  following  morning,  in- 
juries received  by  deceased  while  going  home  after  7:15  p  m.,  at  which 
time  he  left  the  plant  of  another  company  after  procuring  samples,  did 

♦  Decision  r^d^rcd,  Oct  21^  1918.    12Q  N,  E.  Rep.  457. 
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not  arise  "out  of  and  in  the  course  of  his  employment,'*  within  Workmen's 
Compensation  Act,  whether  or  not  he  was  carrying  samples  when  injured. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375[2].) 

2.  MASTER  AND   S  E  R  V  A  N  T— WORKMEN'S  COMPENSATION 

ACT— "COURSE   OF   THE   EMPLOYMENT." 

An  injury  occurs  in  the  "course  of  the  employment,"  within  Work- 
men's Compensation  Act,  when  it  occurs  within  the  period  of  the  employ- 
ment, at  a  place  where  the  employee  may  reasonably  be,  and  while  he  is 
rasonably  fulfilling  the  duties  of  his  employment,  or  is  engaged  in  doing 
something  incidental  to  it 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  before  the  Industrial  Commission  by  Rose  A.  McGuire, 
administratrix,  for  compensation  for  the  death  of  Michael  McGuire,  em- 
ployee. To  review  a  judgment  of  the  circuit  court,  confirming  a  decision 
and  award  of  the  Industrial  Commission,  the  N.  K.  Fairbank  Company, 
employer,  brings  error.     Reversed  and  remanded. 

Brode  B.  Davis,  of  Chicago,  for  plaintiff  in  erorr. 
Ditdibume  &  Westberg,  of  Chicago,  for  defendant  in  error. 

CooKE,  J.  This  is  a  writ  of  error  to  review  the  judgment  of  the 
circuit  court  of  Cook  county  confirming  the  decision  and  award  of  the 
Industrial  Board.  Gaim  was  made  by  Rose  McGuire,  as  administratrix, 
for  compensation  for  the  death  of  Michael  McGuire,  which  resulted  from 
an  injury  received  by  him  on  September  21,  1915,  and  which  it  is  alleged 
arose  out  of  and  in  the  course  of  his  employment  with  the  N.  K.  Fair- 
bank  Company,  plaintiff  in  error. 

[1]  At  the  time  of  his  death  the  deceased  was  in  the  employ  of  the 
plaintiff  in  error  as  weigher  and  receiver  in  its  plant  at  Wentworth  avenue 
and  Eighteenth  street,  in  the  city  of  Chicago.  In  the  performance  of  his 
duties  he  was  occasionally  required  to  visit  the  plants  of  others  than 
plaintiff  in  error  for  the  purpose  of  inspecting  fats  offered  for  sale  to  the 
plaintiff  in  error  and  obtaining  samples  of  the  same.  The  factory  of 
plaintiff  in  error,  where  the  deceased  performed  his  work  as  weigher  and 
receiver,  closed  at  6  o'clock  p.  m.  On  the  day  on  which  he  was  injured 
the  deceased  ^as  sent  to  the  plant  of  Darling  &  Co.,  in  Chicago,  to  pro- 
cure samples  of  fat.  It  was  his  custom  on  such  occasions,  if  he  could 
obtain  the  samples  in  time,  to  return  to  the  plant  of  the  plaintiff  in  error 
before  6  oclock  p.  m.;  but,  if  he  could  not  finish  his  inspection  and  ob- 
tain the  samples  in  time  to  return  to  the  plant  before  closing  time,  he 
would  bring  the  samples  to  the  plant  of  plaintiff  in  error  the  following 
morning.  On  the  day  of  the  accident  the  deceased  completed  his  in- 
spection of  the  samples  and~left  the  plant  of  Darling  &  Co.  about  7:15  or 
7:2Q  o'clock  p.  m.,  carrying  a  small  pail  containing  tallow  with  him. 
After  leaving  the  plant  of  Darling  &  Co.  he  walked  about  two  blocks  to 
the  comer  of  Forty-Second  street  and  Ashland  avenue,  where  he  was 
struck  and  killed  by  a  street  car  about  7:40  or  7:45  o'clock  p.  m.  He 
was  seen  by  several  witnesses  between  the  time  he  left  the  plant  of 
Darling  &  (5o.  and  the  time  when  he  was  struck  by  the  street  car,  and  an 
effort  was  made  on  the  part  of  plaintiff  in  error  to  show  that  at  the  time 
he  was  strudc  by  the  street  car  he  did  not  have  in  his  possession  the  pail 
oi  tallow  which  he  took  with  him  when  he  left  the  plant  of  Darling  &  Co. 
In  our  view  of  the  case  it  is  immaterial  whether  or  not  he  had  left  the 
pail  of  tallow  with  some  friend  in  that  locality  until  he  should  return 
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for  it  on  the  following  morning,  or  whether  he  still  had  it  in  his  pos- 
session at  the  time  he  was  killed.  The  deceased  had  finished  -his  werlc 
for  the  day  and  was  on  his  way  to  his  home  at  the  time -this  accident  oc- 
curred, and  the  sole  question  for  our  determination  is  whether  the  acci- 
dent arose  out  of  and  in  the  course  of  his  employment 

The  Workmen's  Compensation  Act  (Hurd's  Rev.  St  1917,  c.  46,  §§ 
126-152i.)  is  designed  to  protect  workmen  and  compensate  them  ior  in- 
juries received  while  performing  any  duty  necessary  to  be  performed  in 
the  course  of  their  employment  or  incident  to  it  It  was  not  intended  by 
this  act  that  the  employer  who  comes  within  the  provisions  of  the  act 
shall  be  the  insurer  of  the  safety  of  his  employee  at  all  times  duriqg  the 
period  of  the  employment.  The  employer  is  liable  for  compensation  only 
for  an  injury  which  occurs  to  the  employee  while  performing  some  act 
for  the  employer  in  the  course  of  his  employment  or  incidental  to  it 
When  work  for  the  day  has  ended,  and  the  employee  has  left  the  premises 
of  his  employer  to  go  to  his  home,  the  liability  of  the  employer  ceases, 
unless  after  leaving  the  plant  of  the  employer  the  employee  is  incidentally 
performing  some  act  for  the  employer  under  his  contract  of  emplo3rment 
It  is  true,  in  Friebel  v.  Chicago  City  Railway  Co.,  280  HI.  76,  117  N.  E. 
467,  we  said  that,  where  one  is  injured  while  merely  going  to  or  return- 
ing from  his  employment,  the  injury  is  considered  to  have  occurred  within 
the  line  of  the  employment  This  language  was  not  necessary  to  a  deci- 
sion of  that  case  and  should  be  modified.  There  may  be  circumstances 
under  which  an  emplosree,  in  going  to  and  returning  from  the  place  of  his 
employment,  would  be  held  to  be  in  the  line  of  his  employment;  bat  those 
cases  would  be  governed  and  controlled  by  their  own  particular  circum- 
stances. In  this  case  there  is  no  circumstance  to  show  that  after  the 
deceased  had  left  the  plant  of  Darling  &  Co.  he  was  performing  any  miB- 
sion  for  his  employer.  He  had  completed  his  work  for  the  day.  It  is 
true  that  he  had  in  his  possession  a  small  pail  of  tallow  which  it  was 
necessary  for  him  to  deliver  at  the  plant  of  plaintiff  in  error  the  next 
morning;  but  if  he  still  retained  possession  of  this  pail  at  the  time  he  was 
injured  he  did  so  for  his  own  convenience,  and  that  fact  did  not  contribute 
in  any  way  to  his  injury. 

[2]  An  injury  occurs  in  the  course  of  the  employment,  within  the 
meaning  of  the  Workmen's  Compensation  Act,  when  it  occurs  withm  the 
period  of  the  employment,  at  a  place  where  the  employee  may  reasonably 
be,  and  while  he  is  reasonably  fulfilling  the  duties  of  this  employment,  or 
is  engaged  in  doing  something  incidental  to  it  Dietzen  Co.  v.  Industrial 
Board,  279  111.  11,  116  N.  E.  684,  Ann.  Cas.  1918B,  764.  At  the  time  the 
deceased  was  injured  his  duties  for  the  day  had  ceased  and  he  was  on  his 
way  to  his  home.  He  was  not  doing  anything  incidents  to  his  employ- 
ment, and  the  applicant  is  not  entitled  to  compensation  for  his  death. 

It  was  also  contended  that  the  injury  to  the  deceased  was  the  result 
of  a  risk  to  which  the  deceased  was  exposed  equally  with  the  goieral 
public  In  the  view  we  have  taken  it  is  not  necessary  to  determine  that 
question. 

The  circuit  court  erred  in  not  setting  aside  the  decision  and  award  d 
the  Industrial  Board. 

Tlie  judgment  af  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded. 

R^v^rs^  and  remfaidQ4* 
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FRIEDMAN  MFG.  CO. 

INDUSTRIAL  COMMISSION  O*"  ILLINOIS  ct  al. 
(Nos.  11911,  11912.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— DECISION  OF  INDUSTRIAL  BOARD— REVIEW— TIME. 

Where  notice  and  cqpy  of  decision  of  Industrial  Board,  allowing  com- 
pensatkm  for  death  of  employee,  were  sent  and  received  by  employer  on 
a  certain  day,  and  no  writ  of  certiorari  was  sued  out  or  suit  in  chancery 
oommenced  within  20  days  thereafter,  decision  of  board  became,  in  view 
of  Workmen's  Compensation  Act,  §  19,  conclusive  except  for  fraud, 
although  20  days  had  not  expired  since  denial  of  employer's  petition  for 
modification  of  findings  of  fact 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3^].) 

2.  MASTER  AND  SERVANT— INDUSTRIAL  BOARD— JURISDIC- 

TION—INJURIES  OUTSIDE  OF  THE  STATE. 

Industrial  Board  obtained  jurisdiction  by  application  of  wife  alleging 
employment  of  her  husband  and  injury  causing  his  death  suffered  in 
course  of  employment,  although  injury  occurred  while  employee  was 
outside  of  the  state. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  369.) 

3.  MASTER  AND   SERVANT— DECISION   OF   INDUSTRIAL 

BOARD— REVIEW. 

Whether  wife  of  deceased  employee  was  entitled  to  award  for  in- 
juries resulting  in  death  which  occurred  outside  of  the  state  involved  a 
ooostructioii  of  Workmen's  Compensation  Act,  and  if  construction  given 
by  Industrial  Board  was  erroneous,  section  19  permitted  a  review 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3^].) 

A.  MASTER   AND   SERVANT— DECISION   OF   INDUSTRIAL 

B0ARD-41EVIEW. 

On  application  to  circuit  court  for  judgment  for  award  and  attorney's 
fees  in  accordance  with  statute,  court  has  no  jurisdiction  to  review  de- 
cision ol  Industrial  Board,  construe  the  statute,  or  determine  whether 
dedsion  is  correct 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[1].) 

5,  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— CONSTITUTIONALITY. 

There  is  no  constitutional  objection  to  statute  providing  for  attorney's 
fees,  where  employer  does  not  institute  proceedings  for  review  of  decision 
of  Industrial  Board  and  refuses  to  pay  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  347.) 

d.  MASTER    AND    SERVANT  —  FAILURE    TO    PAY    AWARD- 

ATTORNEY'S  FEES. 

Where  employer  failed  to  pay  compensation  according  to  award,  and 
did  not  institute  proceedings  for  review  within  20  days,  as  provided  by 

*  Deacon  rendered,  Oct.  21,  19ia    120  N.  E.  Rep.  460. 
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Workmen's  Compensation  Act,  §  19,  circuit  court,  on  claimant's  applica- 
tion for  judgment  for  award,  properly  allowed  attome/s  fees. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison.  Judge. 

Application  by  Lydia  Goodrode,  administratrix  of  the  estate  of  her 
deceased  husband,  Melvin  (joodrode,  for  compensation  for  his  death, 
arising  out  of  and  in  the  course  of  his  emploj^ment  with  the  Friedman 
Manufacturing  Company,  employer.  The  appucation  was  heard  by  an 
arbitrator,  who  entered  an  award  for  claimant,  which  was  affirmed  by 
the  Industrial  Board.  The  employer  sued  out  a  writ  of  certiorari  from 
the  circuit  court,  which  dismissed  writ  and  certified  that  the  cause  was 
one  proper  to  be  reviewed  by  the  Supreme  Court,  and  a  writ  of  error 
was  sued  out  of  the  SuiM-eme  Court  in  pursuance  of  that  certificate.  There- 
after the  employer  having  failed  to  pay  compensation,  applicant  applied 
to  the  circuit  court  for  judgment  for  award,  which  was  granted.  The 
circuit  court  also  certified  that  the  cause  was  one  proper  to  be  reviewed 
by  the  Supreme  Court,  and,  a  writ  of  error  being  sued  out,  the  two  causes 
were  consolidated.    Judgments  affirmed. 

Charles  J.  Faulkner,  Jr.,  and  Walter  C  Kirk,  both  of  Chicago,  for 
plaintiff  in  error. 

MacChesney,  Becker,  Angerstein  &  Rollo  and  Martin  C.  Koebel,  all 
of  Chicago,  for  defendant  in  error. 

Cartwrioht,  J.  Lydia  (joodrode,  administratrix  of  the  estate  of  her 
deceased  husband,  Melvin  (joodrode,  applied  to  the  Industrial  Board  for 
compensation  for  his  death  arising  out  of  and  in  the  course  of  his  em- 
ployment by  the  plaintiff  in  error,  the  Friedman  Manufacturing  Company. 
The  application  was  heard  by  an  arbitrator,  who  entered  an  award  on 
August  22,  1916.  The  Industrial  Board  sent  by  registered  mail  to  the 
plaintiff  in  error  a  notice  of  the  filing  of  the  decision  of  the  arbitrator 
and  a  copy  of  the  award.  The  letter  was  receipted  for  in  the  name  of  the 
Friedman  Manufacturing  Company,  by  Mr.  Lynch,  assistant  cashier.  In 
pursuance  of  that  notice  so  received  l^  the  plaintiff  in  error  it  petitioned 
for  a  review  of  the  award,  and  a  hearing  was  had  before  the  board,  which 
rendered  a  decision  on  June  20,  1917,  affirming  the  award.  On  June  22, 
1917.  the  board  sent  by  registered  mail  to  the  plaintiff  in  error  a  copy  of 
the  decision  and  a  notice  of  the  time  when  it  was  filed,  and  the  letter  was 
receipted  for  in  the  same  manner  and  by  the  same  officer  as  before.  On 
September  17,  1917,  the  plaintiff  in  error  presented  to  the  Industrial 
Board  a  petition  for  a  modification  of  the  finding  of  facts  made  in  the 
decision.  With  the  petition  for  a  modification  of  the  finding  was  pre- 
sented an  affidavit  of  the  attorney  for  the  plaintiff  in  error  that  the  agent 
who  received  the  notice  and  copy  of  the  decision  did  not  know  what  it 
was  and  held  the  decision  on  his  desk  without  communicating  to  the 
attorney,  who  knew  nothing  about  it  until  September  IS,  1917.  The  board 
refused  to  modify  the  finding  and  gave  notice  of  its  decision  on  September 
26,  1917.  Within  20  days  after  the  refusal  of  the  board  to  modify  its 
finding  the  plaintiff  in  error  sued  out  a  writ  of  certiorari  from  the  circuit 
court  of  Cook  county  to  review  the  decision  of  the  board.  The  court 
quashed  the  writ  of  certiorari  and  dismissed  it,  and  certified  that  the  cause 
was  one  proper  to  be  reviewed  by  this  court  A  writ  of  error  was  sued 
out  of  this  cofurt  in  pursuance  of  that  certificate. 

The  plaintiff  in  error  having  failed  to  pay  compensation  according  to 
the  award,  Lydia  (}oodrode  presented  to  the  circuit  court  of  Cook  county 
her  application  for  judgment  for  the  award  and  attorney's  fees  in  ac- 
cordance with  the  statute.  The  application  was  resisted  on  the  ground 
that  the  court  was  without  jurisdiction  to  render  any  judgment,  because 
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the  injury  and  death  occurred  (Aitside  the  state  of  Illinois,  and  because 
certiorari  proceedings  were  pending  to  review  the  record  of  the  Industrial 
Board.  It  was  stipulated  that,  if  the  applicant  was  entitled  to  attorney's 
fees  at  all,  she  was  entitled  to  $400.  The  court  held  that  pendency  of 
certiorari  proceedings  was  no  defense,  because  the  statutory  period  for 
instituting  such  proceedings  had  long  since  elapsed,  and  entered  Judgment 
on  the  award,  with  $400  attorney's  fees.  The  court  also  certified  that 
the  cause  was  one  proper  to  be  reviewed  by  this  court,  and,  a  writ  of 
error  having  been  sued  dut,  the  two  causes  were  consolidated  by  the  court 
[1]  Section  19  of  the  Workmen's  Qmipensation  Act  (Kurd's  Rev. 
St.  1917,  c  48,  §  144)  provides  that  a  decision  of  the  Industrial  Board 
shall,  in  the  absence  of  fraud,  be  conclusive  unless  a  party  in  interest 
shall,  by  writ  of  certiorari  to  the  Industrial  Board  or  suit  in  chancery 
commenced  within  20  days  after  the  receipt  of  notice  of  the  decision  of 
the  board,  obtain  a  review  of  the  decision.  Notice  and  a  copy  of  the 
decision  of  the  board  were  sent  to  and  received  by  the  plaintiff  in  error 
on  June  22,  1917,  and  no  writ  of  certiorari  was  sued  out  or  suit  in  chan- 
cery commenced  within  20  days  thereafter.  The  decision  of  the  board 
became  conclusive  except  for  fraud.  Melvin  Goodrode  was  dead,  and 
no  condition  did  or  could  arise  by  which  a  change  of  the  award  could  be 
made  under  the  statute,  and  it  was  not  alleged  that  there  was  any  such 
change,  but  the  application  was  for  a  rehiring.  Such  an  application 
could  not  operate  to  nullify  or  set  aside  the  limitation  of  time  set  by  the 
statute  for  a  judicial  review.  The  rule  was  declared  in  Vickers  v.  Tyndall, 
168  111.  616,  48  N.  E.  214,  where  a  petition  for  rehearing  was  provided  for, 
and  in  cases  under  the  Workmen's  Compensation  Act  there  is  no  pro- 
vision for  such  an  application. 

[2-4]  Goodrode  was  traveling  as  a  salesman  for  the  plaintiff  in  error 
and  went  to  different  places  in  the  state  of  Illinois,  but  at  the  time  of  the 
accident  had  gone  across  the  line  to  Gary,  Ind.  The  Industrial  Board  in 
its  decision  found  that  while  driving  along  an  avenue  in  Gary  his  auto- 
mobile went  down  an  embankment  into  a  pond  of  water,  by  means  of 
which  he  and  two  other  persons  were  caught  under  the  car  and  drowned. 
The  application  for  judgment  was  resisted  upon  the  ground  that  the  board 
had  no  jurisdiction,  because  the  injury  causmg  death  occurred  outside  of 
this  state,  and,  not  having  jurisdiction  of  the  subject-matter,  the  award 
was  a  nullity,  which  could  be  resisted  collaterally  at  any  time  or  place. 
Jurisdiction  of  the  subject-matter  of  the  controversy  is  conferred  by  law, 
and  the  statute  gave  to  the  Industrial  Board  jurisdiction  of  all  claims  for 
accidental  injuries  or  death  arising  out  of  and  in  the  course  of  employ- 
ment The  board  obtained  jur^dicdon  of  the  particular  case  by  the  ap- 
plication of  Lydia  Goodrode  alleging  the  employment  of  her  husband  by 
the  plaintiff  in  error  and  the  injury  causing  his  death,  suffered  in  the 
course  of  the  employment.  The  question  whether  she  was  entitled  to  an 
award  for  an  accidental  injury  resulting  in  death  which  occurred  outside 
*  of  the  state  involved  a  construction  of  the  Workmen's  Compensation  Act, 
and  if  the  construction  given  to  the  act  was  erroneous,  the  statute  per- 
mitted a  review  by  writ  of  certiorari  or  proceeding  in  chancery  to  be 
instituted  within  20  days.  The  way  was  open  to  the  plaintiff  in  error  to 
have  a  review'  of  the  construction  given  to  the  Workmen's  Compensation 
Act  by  the  Industrial  Board,  either  by  writ  of  certiorari  or  suit  in  chan- 
cery, and  it  did  not  avail  itself  of  the  privilege.  The  statute  does  not  in 
terms  limit  the  right  to  an  award  to  accidental  injuries  occurring  in  this 
state,  and  whether  the  right  is  so  limited  must  depend  upon  the  con- 
struction of  the  various  provisions  of  the  act  The  judgment  entered  by 
the  court  is  in  the  nature  of  an  execution  of  the  award,  to  the  end  that 
adequate  means  may  be  provided  for  its  enforcement,  and  on  such  an 
apphcation  the  court  has  no  jurisdiction  to  review  the  decision,  construe 
the  statute,  or  determine  whether  the  decision  of  the  board  was  correct 
or  not 
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[5,  6]  The  statute  provides  for  attorney's  fees  where  the  employer 
does  not  institute  proceedings  for  a  review  and  reft&es  to  pay  compen- 
sation. McMurray  v.  Peabody  C«al  Ca,  281  IlL  218,  118  N.  E.  29.  There 
is  no  constitutional  objection  to  such  a  statute  and  the  facts  authorized 
the  allowance.  The  purpose  of  the  statute  is  to  provide  a  speedy  method 
for  the  adjustment  of  compensation  and  the  payment  of  the  same, 
without  the  delays  of  litigation  and  the  burden  of  expense  and  attorney's 
fees  otherwise  imposed  upon  claimants. 

The  judgments  are  affirmed. 

Judgments  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


MEREDOSIA  LEVEE  &  DRAINAGE  DIST. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al    (No.  12093.)* 

1.  M  A  S  T  E  R  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— RELATION  OF  PARTIES. 

The  principal  test  as  to  whether  one  is  an  employee  or  an  independent 
contractor  lies  in  the  degree  of  control  retained  and  exercised  by  the 
person  for  whom  the  work  is  being  done. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  367.) 

2.  M  A  S  T  E  R  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— RELATION  OF  PARTIES. 

Where  employer  drainage  district  supervised  a  ditch-cleaning  opera- 
tion as  to  results  only,  while  the  person  injured  operated  his  own  ma- 
chinery, furnished  his  own  supplies,  employed  his  own  workmen,  and  di- 
rected the  manner  of  work  for  a  per  diem  compensation,  the  latter  was  an 
independent  contractor,   not   a  servant 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

3.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION 

ACT— INDEPENDENT  CONTRACTORS. 

An  independent  contractor  is  not  entitled  to  compensation  under  the 
Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

Error  to  Circuit  Court,  Bureau  County;  Joe  A.  Davis,  Judge. 

Proceeding  by  Qarence  Glenn  Renner  to  recover  compensation  for 
personal  injuries  under  the  Workmen's  Compensation  Act,  opposed  by  the 
Meredosia  Levee  &  Drainage  District,  the  employer.  From  a  judgment  of 
the  circuit  court,  confirming  an  award  made  by  the  Industrial  (Commis- 
sion, the  employer  brings  error.    Reversed  and  remanded. 

Ralph  Rosen  and  H.  L.  Howard,  both  of  Chicago,  for  plaintiff  in 
error. 

Charles  C.  McMahon,  of  Fulton,  for  defendant  in  error. 

♦  Decision  rendered,  Oct  21,  19ia    120  N.  E.  Rep.  516. 
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CboKK,  J.  The  circuit  court  of  Bureau  county  rendered  a  judgment 
condrming  the  award  made  by  the  Industrial  Board  to  Oarence  Glenn 
Renner,  defendant  in  error,  of  $12  per  week  for  a  period  of  13  weeks 
for  a  temporary  total  disability,  and  $12  per  week  for  a  period  of  80 
weeks  for  loss  of  the  thumb  and  ring  finger  of  the  right  hand,  as  a  result 
of  injuries  sustained  September  28,  1916.  This  writ  of  error  has  been 
sued  out  to  review  the  judgment  of  the  circuit  court 

Defendant  in  error  and  his  father  for  a  number  of  years  prior  to 
September  28,  1916,  were  the  owners  of  a  dredging  machine,  which  they 
used  and  operated  for  various  persons  in  different  districts  in  digging  and 
cleaning  out  ditches  and  doing  similar  work.  They  completed  a  contract 
with  the  Meredosia  Levee  &  Drainage  District  on  August  17,  1916.  At 
that  time  the  father  retired  from  the  business  and  defendant  in  error  took 
it  over.  During  the  latter  part  of  that  month  the  ditch,  which  the  father 
and  son  had  just  completed,  became  clogged  and  ^Iled  with  sand  and 
dirt,  due  to  local  floods,  and  the  commissioners  of  the  drainage  district, 
desiring  to  have  the  sand  and  dirt  removed,  negotiated  with  defendant  in 
error  for  the  use  of  his  dredging  machine  and  his  helpers  in  removing 
the  same.  Defendant  in  error  contracted  with  the  drainage  district  to  do 
this  work  for  $2.50  per  hour,  or  $25  per  day  of  10  hours.  No  agreement 
was  made  as  to  the  number  of  yards  of  earth  to  be  removed,  or  that  the 
work  was  to  be  done  in  a  specified  time.  Defendant  in  error  was  to  be 
paid  for  the  use  of  his  dredging  machine,  for  his  own  time  and  the  time 
of  two  helpers,  at  the  rate  of  $^  per  day,  and  he  was  to  furnish  gasoline 
for  th«  engine  and  whatever  else  was  necessary  to  properly  do  the  work. 
He  began  working  under  this  contract  on  August  90,  1916.  There  were 
no  written  specifications  as  to  how  the  work  was  to  be  done,  but,  under 
the  direction  of  the  commissioners,  Andrew  Dolan,  one  of  the  commis- 
sioners for  the  district,  was  present  to  watch  and  inspect  the  work  being 
done,  and  to  see  that  it  was  done  as  the  district  desired,  to  tell  defendant 
in  error  and  his  men  where  the  work  was  to  commence  and  where  it  was 
to  end,  how  deep  it  was  to  be  dug,  and  where  the  earth  was  to  be  de- 
posited on  the  spoil  banks.  Dolan  had  the  right  to  discharge  defendant 
in  error,  or  either  of  his  helpers,  if  the  work  was  not  being  done  as  the 
district  desired,  or,  as  one  of  the  commissioners  stated  in  his  testimony 
"if  they  were  laying  down  on  the  job."  For  his  supervision  Dolan  was 
paid  by  the  district  $3  per  day. 

Defendant  in  error  was  paid  at  the  rate  of  $25  per  day,  by  checks 
payable  to  himself,  at  the  end  of  each  week,  and  out  of  this  he  bought  the 
gasoline,  and  paid  all  incidental  expenses  included  in  the  operation  of  his 
dredging  machine,  and  paid  his  men  according  to  his  own  arrangement 
with  them.  Defendant  in  error  was  an  expert  and  competent  man  in  the 
dredging  business,  and  had  been  a  dredging  contractor  for  some  time.  It 
docs  not  appear  from  the  record  that  Dolan  ever  gave  any  directions  as 
to  how  the  work  should  be  done.  The  evidence  discloses  that  he  simply 
designated  where  the  work  was  to  start,  how  deep  the  earth  was  to  be 
excavated  from  the  bottom  of  the  ditch,  in  order  to  bring  it  down  to  the 
original  grade,  and  how  far  back  the  earth  was  to  be  deposited  on  the 
spoil  banks.  On  September  28,  1916,  defendant  in  error,  while  operating 
the  dredging  machine,  sustained  the  injury  for  which  he  was  awarded 
compensation  by  the  Industrial  Board.  Thereafter  he  was  unable  to  per- 
form any  further  work  on  this  contract  with  the  drainage  district.  This 
machine  and  the  men  in  his  employ,  however,  continued  the  work,  and 
completed  it  about  a  month  later.  Up  until  the  time  of  the  hearing  before 
the  Industrial  Board  defendant  in  error  had  not  recovered  sufficiently  from 
his  injury  to  be  able  to  do  any  work. 

[1,  2]  It  is  contended  on  behalf  of  the  drainage  district  that  defendant 
in  error  was  not  an  employee,  but  was  an  independent  contractor,  and  not 
within  the  scope  of  the  Workmen's  Compensation  Act  (Hurd's  Rev.  St. 
1917,  c.  48,  §i  126-1521).    The  principal  test  as  to  whether  one  is  an  em- 
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ployee  or  an  independent  contractor  lies  in  the  degree  of  control  retained 
and  exercised  by  the  person  for  whom  the  work  is  being  done.  Decatur 
Railway  Co.  v.  Industrial  Board,  276  111.  472,  114  N.  E.  915.  The  drainage 
district  appointed  and  authorized  Dolan  to  supervise  the  work  to  the  extent 
of  seeing  that  the  portion  of  the  ditch  which  had  been  filled  by  local  floods 
was  excavated  to  the  proper  depth,  and  the  earth  deposited  a  sufficient 
distance  back  on  the  spoil  banks,  and  that  the  work  ^as  prosecuted  with 
reasonable  industry  and  efficiency.  The  control  and  supervision  exercised 
by  Dolan  had  to  do  only  with  the  results  sought  to  be  obtained  by  the 
drainage  district,  and  not  with  the  method  or  manner  in  which  defendant 
in  error  was  to  do  the  work.  Defendant  in  error  operated  his  own  ma- 
chinery and  employed  his  own  workmen,  which  is  a  material  matter  to  be 
taken  into  consideration  in  determining  whether  he  was  an  independent 
contractor  or  an  employee.  Foster  v.  City  of  Chicago,  197  111.  264,  64  N. 
E.  322.  Had  Dolan  discharged  defendant  in  error  within  the  proper  ex- 
ercise of  his  authority,  the  whole  work  would  have  stopped,  as  the  district 
could  exercise  no  control  whatever  over  the  dredging  machinery  or  the  men 
in  the  employ  of  defendant  in  error. 

[3]  There  is  no  evidence  in  the  record  that  supports  the  finding  that 
defendant  in  error  was  an  employee,  but,  on  the  contrary,  the  evidence  con- 
clusively shows  that  he  was  an  independent  contractor.  As  an  independent 
contractor,  he  is  not  entitled  to  compensation  under  the  Workmen's  Com- 
pensation Act 

The  circuit  court  erred  in  not  setting  aside  the  award  of  the  Industrial 
Board.  The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


♦  •♦ 


SUPREME  COURT  OF  ILLINOIS. 


PEKIN  COOPERAGE  CO. 

V, 

INDUSTRIAL  COMMISSION  et  al.    (No.  12163.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 

AWARD— RE  VI EW. 

If  the  evidence  in  favor  of  the  applicant  sustains  the  award  of  the 
Industrial  Commission,  the  weight  of  the  evidence  to  the  contrary  will  not 
be  considered  by  the  reviewing  court 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  M  A  S  T  E  R  AND  SERVANT— WORKMEN'S  COMPENSATION— 

AWARD— REVIEW. 

Determination  of  the  facts  upon  contradictory  evidence  by  the  Indus- 
trial Commisison  is  fmal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  4l7[7].) 

3.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 

—ACCIDENTAL  INJURY— "ARISING  OUT  OF  THE  EMPLOY- 
MENT." 

Where  claimant,  culling  barrel  staves  for  a  barrel  raiser,  was  assaulted 
by  an  employee,  who  was  culling  staves  for  another  barrel  raiser,  because 

♦  Decision  rendered,  Oct  21,  1918.    120  N.  E.  Rep.  530. 
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of  dispute  in  regard  to  one  taking  staves  from  the  rack  of  the  other,  he 
suffered  an  "accidental  injury  in  the  course  of  his  employment/'  and  one 
arising  "out  of  the  employment/'  within  Workmen's  Compensation  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

4.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION 

ACT— CONSTRUCTION. 

To  authorize  compensation  under  Workmen's  Compensation  Act,  it  is 
not  necessary  that  the  injury  be  one  which  ought  to  have  been  foreseen  or 
expected,  but  it  must  be  one  which,  after  the  event,  may  be  seen  to  have 
had  its  origin  in  the  nature  of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  371.) 

Error  to  Circuit  Court,  Peoria  County;   (Tlyde  E.  Stone,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Henry  Rasor, 
employee,  for  compensation  for  injuries  sustained  by  him  while  at  work 
for  the  Pekin  Cooperage  Company.  Award  by  an  arbitrator  in  favor  of 
claimant  was  confirmed  by  the  Industrial  Commission,  writ  of  certiorari 
sued  out  of  the  circuit  court  was  quashed,  and,  the  judge  of  that  court, 
having  certified  that  the  cause  was  one  proper  to  be  reviewed  by  the  Su- 
preme Court,  the  employer  brings  error.    Judgment  affirmed. 

Fyffe,  Ryner  &  Dale,  of  Chicago,  for  plaintiff  in  error. 
Kirk  &  Sburtleff,  of  Peoria,  for  defendant  in  error. 

Dunn,  J.  Henry  Rasor  received  an  injury  while  at  work  for  the 
Pekin  Cooperage  Company,  for  which  an  award  was  made  in  his  favor  by 
an  arbitrator  under  the  Workmen's  Compensation  Act  (Laws  913,  p.  335), 
which  was  confirmed  by  the  Industrial  (Commission.  A  writ  of  certiorari 
sued  out  of  the  circuit  court  of  Peoria  county  was  quashed  on  motion  of 
the  respondents,  and,  the  judge  of  that  court  having  certified  that  the  cause 
was  one  proper  to  be  reviewed  by  the  Supreme  Court,  a  writ  of  error  was 
sued  out  for  that  purpose. 

[1,  2]  The  question  is  whether  Rasor's  injury,  which  was  received  in 
the  course  of  his  employment,  arose  out  of  his  employment,  and  it  has 
been  argued  as  if  we  were  to  determine  it  from  the  weight  of  the  evidence. 
Our  consideration  of  the  evidence  is  limited  to  the  inquiry  whether  the 
record  contains  competent  evidence  to  sustain  the  award.  If  the  evidence 
in  favor  of  the  applicant  sustains  the  award,  the  weight  of  the  evidence  to 
the  contrary  will  not  be  considered  by  the  reviewing  court  The  determina- 
tion of  the  facts  upon  contradictory  evidence  by  the  Industrial  Commission 
is  final. 

On  December  26,  1916,  the  Pekin  Cooperage  Company  was  engaged  in 
the  cooperage  business  in  Peoria.  Rasor  was  engaged  in  picking  out  or 
culling  barrel  staves  for  another  employee,  who  was  known  as  a  "barrel 
raiser/*  whose  duty  it  was  to  make  the  barrels.  (Jeorge  A.  Miller  was 
culling  staves  a  few  feet  from  Rasor  for  another  barrel  raiser.  It  was  the 
duty  of  each  culler  to  cull  staves  for  his  barrel  raiser,  and  in  case  his  rack 
ran  out  of  staves  it  was  customary  for  the  culler  to  take  staves  from 
another  culler's  rack.  Miller  had  been  taken  from  the  half-barrel  depart- 
ment and  put  to  culling  staves  in  the  afternoon,  and  had  been  working  about 
half  an  hour  when  the  injury  happened.  He  had  taken  a  half-pint  bottle 
of  whiskey  with  him  to  the  plant  in  the  morning,  from  which  he  had  taken 
two  or  three  drinks,  and  he  had  about  half  the  whiskey  left.  Shortly  after 
the  injury  the  superintendent  sent  Miller  home  because  he  was  drinking  on 
the  job.  Miller  had  gone  to  another  part  of  the  building  a  few  minutes, 
and  when  he  returned  he  took  up  some  staves  from  Rasor's  rack  and  put 
them  in  his  own.    Rasor  objected  to  this  iii  language  which  was  offensive. 
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and  a  fight  ensued,  the  details  of  which  are  clouded  in  the  obscurity  which 
usually  attends  such  occurrences.  There  is  evidence  tending  to  show,  and 
which  would  justify  the  conclusion,  that  Miller  was  the  aggressor  through- 
out, and  that  Rasor  did  no  more  than  defend  himself.  Rasor's  claim  is  for 
injuries  received  in  this  encounter. 

[3,  4]  Rasor  clearly  suffered  an  accidental  injury  in  the  course  of 
his  employment.  It  was  a  sudden  and  unexpected  mishap,  occurring  out- 
side of  the  usual  course  of  events,  without  any  design  on  his  part,  while 
he  was  engaged  at  his  work.  The  compensation  to  be  provided  and  paid 
by  the  emplo)rer  tmder  the  Workmen's  Compoisation  Act  is  not,  however, 
for  all  accidental  injuries  which  may  be  sustained  by  his  employees  in  the 
course  of  their  employment,  but  only  for  such  as  also  arise  out  of  the  em- 
ployment. There  must  be  some  causal  relation  between  the  employment 
and  the  injury.  It  is  not  necessary  that  the  injury  be  one  which  ought  to 
have  been  foreseen  or  expected,  but  it  must  be  one  whidi  after  the  event 
may  be  seen  to  have  had  its  origin  in  the  nature  of  the  employment  The 
courts  administering  compensation  laws  similar  to  ours  do  not  disagree 
upon  the  interpretation  of  the  law,  but  in  the  great  varietv  of  circum- 
stances which  they  are  called  upon  to  review  it  is  frequently  difficult  to 
make  the  application  to  the  facts.  In  Armitage  v.  London  &  Western 
Railway  Co.,  86  L.  T.  883  (a  case  under  the  English  Workmen's  Compen- 
sation Act),  two  boys,  fellow  workmen  of  the  claimant,  were  "larking," 
and  one  pushed  the  other  into  a  pit  The  latter  in  anger  threw  a  piece  of 
iron  at  the  former,  but  missed  him  and  injured  the  claimant,  who  was  en- 
gaged at  his  work.  It  was  held  that  the  act  had  no  relation  to  the  em- 
ployment, but  was  an  intentional  wrongful  act,  and  was  not  a  risk  of  the 
employment  In  Baird  v.  Burley,  45  Scot.  L.  R.  416,  the  claimant,  who  was 
working  m  a  coal  mine,  was  pursuing  a  fellow  workman  to  prevent  him 
from  carrying  off  a  hutdi.  The  latter  threw  some  rubbish,  and  the  former, 
in  seeking  to  avoid  it,  struck  his  head  against  the  side  of  the  passage.  It 
was  held  the  accident  was.  caused  by  the  act  of  a  fellow  workman  outside 
the  scope  of  his  employment,  and  that  the  claimant  was  therefore  not  en- 
titled to  compensation.  In  Murphy  v.  Berwick,  43  Ir.  L.  T.  126,  a  customer 
came  out  of  the  bar  of  a  hotel  into  the  kitchen,  which  adjoined  it,  and 
made  a  rush  at  the  cook,  who  in  trying  to  avoid  him  threw  her  hand 
through  a  glass  door  and  was  injured,  and  it  was  held  that  the  accident 
did  not  arise  out  of  her  employment.  In  New  Jersey  it  was  held  that  an 
employee  is  not  entitled  to  compensatoin  for  an  injury  which  was  the 
result  of  horse  play  or  skylarking,  whether  he  instigated  it  or  took  no 
part  in  it  Hulley  v.  Moosbrugger,  88  N.  J.  Law,  161,  95  Atl.  1007,  L.  R.  A. 
1916C,  1203.  To  the  same  effect  is  Pierce  v.  Boyer  Coal  Co.,  99  Neb.  321, 
156  N.  W.  509,  L.  R.  A.  1916D,  970.  This  is  contrary  to  our  decision  in 
the  case  of  Pekin  Cooperage  Cp.  v.  Industrial  Board,  227  III  53,  115  N.  K 
128.  The  death  of  a  watchman  in  a  mill,  who  was  killed  by  a  robber,  who 
concealed  himself  for  the  purpose  of  robbing  the  watchman,  and  not  the 
mill,  was  held  not  to  arise  out  of  his  emplojrment  Walther  v.  American 
Paper  Co.,  89  N.  J.  Uw,  732.  99  Atl.  263. 

On  the  other  hand,  in  the  following  cases  the  injuries  have  been  held 
to  arise  out  of  the  employment :  Where  a  premeditated  assault  was  made 
upon  a  schoolmaster  by  unruly  pupils,  resulting  in  his  death.  Trim  Joint 
School  District  Board  v.  Kelly,  [1914]  A.  C.  667.  Where  an  attack  was 
made  on  a  cashier  traveling  with  a  large  amount  of  money.  Nesbit  v. 
Rayne  &  Beam,  [1910]  2  K.  B.  689.  Where  a  workman  was  injured  by 
lightning  upon  a  high  and  unusually  exposed  scaffold.  Andrew  v.  Fails- 
worth  Industrial  Society,  [1904]  2  K.  B.  32.  Where  a  workman  was 
bitten  by  a  cat  habitually  kept  on  the  premises.  Rowland  v.  Wright,  [1909] 
1  K.  B.  963.  Where  a  stone  thrown  by  a  boy  at  a  locomotive  injured  the 
engineer.  Challis  v.  London  &  Southwestern  Railway  Co.,  [1905]  2  K.  B. 
154.  Where  an  assault  by  a  fellow  workman  on  the  claimant  resulted 
from  a  struggle  over  a  brush  to  be  used  in  the  work.    Mclntyre  v.  Rodg* 
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crs  &  Co.,  41  Scot  L.  R.  107.  Where  a  workman,  whose  duty  it  was  to 
take  care  of  the  horses  which  he  drove,  objected  to  the  amount  of  cold 
water  which  a  fellow  workman  was  throwing  on  the  horses  in  washing 
them,  and  was  injured  in  a  fight  growing  out  of  the  quarrel.  Heitz  v. 
Ruppert,  218  N.  Y.  148,  112  N.  E.  750.  L.  R.  A.  1917A,  344.  Where  a 
workman  was  killed  while  at  work  by  an  intoxicated  fellow  workman, 
whose  condition  and  habits  were  known  to  the  superintendent.  In  re  Mc- 
Nicol.  215  Mass.  497,  102  N.  E.  697,  L.  R.  A.  1916A,  306.  Where  a  worker  , 
on  a  railroad  section  was  not  doing  his  work  properly,  and  upon  his  neg- 
«^cting  to  follow  the  foreman's  directions  the  latter  told  him  to  drop  his 
shovel  and  get  his  time ;  but  the  man  refused,  and  the  foreman  undertook 
to  take  his  shovel  from  him  and  was  injured.  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  868,  151  Pac.  398.  In  Mueller  Construction  Co.  v. 
Industrial  Board,  283  111.  148,  118  N.  E.  1028,  we  held  that  an  injury  to 
an  employee,  who  was  struck  and  injured  by  an  automobile  in  going  across 
the  street  from  his  working  place  to  the  line  of  his  duty,  for  the  purpose 
of  telephoning  orders  in  furtherance  of  the  business  of  his  employer,  arose 
out  of  the  employment. 

Each  of  the  decisions  cited  was  rendered  upon  a  consideration  of  the 
facts  of  the  particular  case.  Two  cases  are  seldom  precisely  alike  in  their 
facts.  Some,  at  least,  of  the  cases  cited  are  doubtful,  and  with  the  con- 
clusions reached  in  some  of  them  we  do  not  agree.  All  concur  in  the  rule 
that  the  accident,  to  be  within  the  Compensation  Act,  must  have  had  its 
origin  in  some  risk  of  the  employment  No  fixed  rule  to  determine  what 
is  a  risk  of  the  employment  has  been  established.  Where  men  are  working 
together  at  the  same  work  disagreement  may  be  expected  to  arise  about 
the  work,  the  manner  of  doing  it,  as  to  the  use  of  tools,  interference  with 
one  another,  and  many  other  details  which  may  be  trifling  or  important 
Infirmity  of  temper,  or  worse,  may  be  expected,  and  occasionally  blows 
and  fighting.  Where  the  disagreement  arises  out  of  the  employer's  work 
in  which  two  men  are  engaged,  and  as  a  result  of  it  one  injures  the  other, 
it  may  be  inferred  that  the  injury  arose  out  of  the  employment.  The 
orip^in  of  this  difliculty  was  trifling — ^the  taking  of  a  few  staves  from  the 
claimant's  rack,  to  which  he  objected,  saying,  as  he  testified,  that  if  Miller 
would  stay  in  there  he  would  be  up  with  die  claimant.  The  dispute  was 
concerning  the  employer's  work  in  which  the  men  were  both  engaged,  and 
there  is  evidence  tending  to  show  that  the  claimant  was  not  responsible  for 
the  assault. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Stone,  J.,  having  heard  this  case  in  the  circuit  court,  took  no  part  in 
its  decision  here. 
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SUPREME  COURT  OF  ILLINOIS. 


SCULLY 

'  INDUSTRIAL  COMMISSION  OF  ILLINOIS.     (No.  12055.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT  —  "EXTRAH AZARDOUS**  OCCUPATION  —  "EXCA- 
VATING." 

Digging  trenches  with  shovel  in  a  plumber's  business  of  making  pri- 
vate connections  with  city  sewers  and  water  pipes  is  "excavating,"  under 
Workmen's  Compensation  Act,  §  3,  subd.  b,  par.  2,  naming  such  work 
as  extrahazardous. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 
(For  other  definitions,  see  Words  and  Phrases.  First  Series.  Extra- 
hazardous.) 

2.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— "EXTRAHAZARDOUS"  OCCUPATION. 

Excavating  for  plumber's  business  of  making  private  connections  with 
dty  sewers  and  water  pipes,  being  more  dangerous  than  ordinary  occu- 
pation is  extrahazardous,  though  there  be  more  hazardous  excavations. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

3.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— INJURY— "ARISING   OUT    OF   AND   IN    COURSE   OF 

EMPLOYMENT." 

Injury  to  employee  of  plumber,  engaged  in  making  private  connections 
with  dty  sewers  and  water  pipes,  arises  out  of  and  in  the  course  of  his 
employment  where,  on  his  way  to  work,  he,  at  employer's  direction,  gets 
on  his  truck  to  get  pipe  left  over  at  another  job  and  from  pipeyard,  and 
truck  is  struck  by  street  car. 

(For  other  cases,  see  Master  and  Servant.  Dec  Dig.  §  375 [2].) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— "CASUAL"  EMPLOYMENT. 

The  word  "casual,"  as  applied  to  employment  in  Workmen's  Compen- 
sation Act,  has  reference  to  the  contract  for  service,  and  not  to  the  par- 
ticular item  of  work  being  done  at  the  time  of  injury;  and,  injured  em- 
ployee having  been  regularly  employed  for  five  months  at  time  of  acci- 
dent, his  employment  was  not  casual. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  362.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series.  Casual.) 

5.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— FINDING  BY  INDUSTRIAL  BOARD— REVIEW. 

Finding  of  industrial  board  as  to  extent  of  disability  from  injury, 
being  a  legitimate  conclusicm  from  facts  proved  by  competent  evidence, 
is  conchisive  on  the  Supreme  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

♦  Dedsion  rendered,  Oct.  21,  1918.    120  N.  E.  Rep.  492. 
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Error  to  Circuit  Court,  Cook  County ;  Oscar  M.  Torrison,  Judge. 

Proceeding  by  Edward  De  Vito  under  the  Workmen's  Compensation 
Act  for  compensation  for  injury,  opposed  by  August  Scully,  employer. 
Award  of  the  industrial  board  was  confirmed  by  the  circuit  court,  and  the 
employer  brings  error.    Affirmed. 

Tniman  H.  Miner,  Alfred  R.  Hulbert  and  George  A.  Oleson,  all  of 
Chicago  for  plaintiff  in  error. 

C  £.  Heckler  and  R.  E.  Howe,  both  of  Chicago,  for  defendant  in 
error. 

Duncan.  C.  J.  This  writ  of  error  is  prosecuted  to  review  the  record 
and  judgment  of  the  circuit  court  of  Cook  county  confirming  the  award 
of  the  industrial  board  and  entering  judgment  in  favor  of  Edward  De 
Vito,  defendant  in  error,  and  against  plaintiff  in  error,  August  Scully, 
his  employer,  for  temporary  total  disability,  and  permanent  partial  dis- 
ability, and  for  the  stim  of  $200  for  first  aid.  medical,  surgical,  and  hospital 
service.  The  judge  of  tbt  circuit  court  certified  that  the  cause  was  one 
pToptT  to  be  reviewed  by  this  court. 

The  injury  for  which  defendant  in  error  claimed  compensation  was 
received  by  him  on  May  16,  1916.  Plaintiff  in  error  on  that  date  was,  and 
for  a  number  of  years  prior  thereto  has  been,  engaged  in  the  business  of 
sewer  building  in  the  city  of  Chicago.  The  business  consisted  in  making 
the  necessary  excavation  and  laying  pipes  for  connecting  the  sewer  and 
water  pipes  of  the  city  with  the  private  drains  and  water  pipes  of  build- 
ings under  construction,  which  connecting  pipes  run  into  and  under  said 
lAiildings.  Plaintiff  in  error  was  a  licensed  sewer  builder,  and  usually 
did  his  work  under  subcontracts  let  to  him  by  contractors  for  the 
plumbing  work  on  the  buildings,  and  he  usually  emploved  from  two  to 
five  men  for  such  work.  De  Vito  had  been  in  the  employ  of  plaintiff  in 
error  as  a  laborer  for  about  five  months  prior  to  and  on  the  day  of  his 
injury  in  digging  or  excavating  ditches  from  the  inside  of  the  houses  to 
the  sewers  and  water  mains  in  the  streets.  It  was  also  a  part  of  his  duty 
to  assist  plaintiff  in  error  in  gathering  and  transporting  material  to  and 
from  different  jobs  on  which  they  were  engaged.  He  and  plaintiff  in 
error  both  lived  in  the  same  house  and  were  brothers-in-law.  He  usually 
took  a  street  car  on  his  way  to  and  from  his  work.  On  the  morning  of 
the  mjury  he  was  waiting  on  the  comer  of  a  street  for  a  street  car  to  go 
to  his  work  when  plaintiff  in  error  came  along  in  his  Ford  automobile 
truck  and  directed  him  to  get  on  the  truck  and  go  with  him  to  the  pipe- 
yard  to  get  some  pipe,  and  also  to  pick  up  some  pipe  on  Central  Park 
avenue  which  had  been  left  over  from  another  job  and  take  it  to  the  job 
on  which  they  were  then  working.  De  Vito  got  onto  the  truck  and  accom- 
panied the  plaintiff  in  error  to  the  pipeyard  on  Taylor  street  and  Fortieth 
avenue,  and  there  assisted  plaintiff  in  error  in  loading  some  pipe  fittings 
onto  the  truck.  They  then  started  to  the  place  on  Central  Park  avenue 
to  pick  up  the  material  left  over  from  a  job  there.  On  their  way  the  truck 
was  struck  by  a  street  car  at  Central  Park  and  Chicago  avenues,  and 
De  Vito  received  by  the  collision  a  broken  arm  and  several  cuts  about  the 
throat  and  face,  from  which  injuries  he  has  been  totally  incapacitated 
from  work  for  29  weeks,  and  suffered  a  permanent  partial  disability,  by 
reason  of  which  he  has  been  unable  to  earn  half  as  much  since  he  re- 
turned to  work  as  he  earned  before  he  received  his  injury.  De  Vito  had 
received  for  his  wages  $3.75  a  day,  or  over  $20  per  week. 

[1,2]  We  cannot  agree  with  plaintiff  in  error's  contention  that  the 
business  or  occupation  in  which  he  was  engaged  and  at  which  De  Vito 
was  working  when  injured  was  not  extrahazardous,  and  therefore  not 
within  the  terms  of  the  Workmen's  Compensation  Act  The  digging  of 
sew«-  trenches  with  a  shovel  or  spade  must  be  held  to  be  excavating 
within  the  meaning  of  the  statute,  as  much  so  as  if  the  excavation  be 


Digitized  by 


Google 


32  3  WORKMEN'S  COMPENSATION  L.  J.  (111.)  [Jan., 

made  with  machinery.  Although  the  evidence  does  not  disdoee  that  fact, 
yet,  as  a  matter  of  fact,  it  is  within  the  common  knowledge  of  every  one 
that  trenches  of  the  character  that  De  Vito  excavated  usually  extend 
under  the  walls  of  the  buildings  and  under  the  sidewalks  and  out  into  the 
streets.  In  such  work  he  was  necessarily  exposed,  occasionally,  to  the 
danger  of  the  walls  caving  in,  of  material  falling  on  him  from  buildings, 
and  also  of  coming  in  contact  with  sewer  and  other  dangerous  gasses,  as 
well  as  other  dangers.  Paragraph  2  of  subdivision  b  of  section  3  of  the 
Workmen's  Compensation  Act  (Kurd's  Rev.  St  1915-16,  c  48,  §  128) 
names,  as  extrahazardous  business  or  occupations,  ''construction,  exca- 
vating or  electrical  work."  The  various  kinds  6i  excavating  that  the 
statute  denominates  as  extrahazardous  are  not  specifically  mentioned,  but 
they  necessarily  include  any  kind  of  excavation  that  is  attended  with  more  * 
than  ordinary  dangers  of  a  simple  occupation.  The  digging  of  post  holes, 
or  the  digging  of  small  drains  for  the  surface  drainage  of  houses  or  tents 
to  prevent  flooding  with  surface  water  in  time  of  rains,  would  not  be  • 
more  hazardous  than  simple  occupations,  and,  as  has  heretofore  been 
indicated  by  the  decisions  of  this  court,  such  occupations,  while  in  a  sense 
of  coming  within  the  common  definition  of  "excavating,"  would  not  be 
deemed  and  held  extrahazardous.  The  trenches  dug  by  De  Vito  necessarily 
had  to  be  as  deep  as  the  sewers  and  water  mains  laid  in  the  streets,  and  it 
requires  no  stretch  of  the  imagination  to  see  and  understand  at  once  that 
his  occupation  was  more  dangerous  than  an  ordinary  occupation  and 
therefore  extrahazardous.  The  degree  of  the  hazard  alone  is  not  the 
test  as  to  whether  or  not  the  occupation  is  extrahazardous.  Plaintiff  in 
error's  business  was  extrahazardous,  and,  while  it  is  true  that  other  oc- 
cupations can  be  named  that  are  more  hazardous,  still  that  is  no  reason 
for  saying  that  his  business  does  not  come  within  the  terms  of  the  statute. 
vUphoff  V.  Industrial  Board,  271  111.  312,  111  N.  E.  128,  L.  R.  A.  1916E,  329, 
Ann.  Cas.  1917D,  1;  McLaughlin  v.  Industrial  Board,  281  111.  100.  117 
N.  E.  819. 

[3]  De  Vito  was  injured  in  the  course  of  his  employment  and  his 
injuries  arose  out  of  the  employment.  He  was  acting  under  the  specific 
directions  of  his  employer  when  he  started  to  his  working  place  to  pick 
up  th*  left-over  material,  and  he  and  his  employer  were  then  engaged  at 
a  branch  of  the  work  necessary  and  incident  to  the  main  business  or 
occupation  in  which  he  was  employed — ^the  gathering  up  and  carrying 
material  necessary  to  be  used  in  such  business  or  occupation.  The  danger 
.to  which  he  was  subjected  arose  by  reason  of  his  obedience  to  the  direc 
tions  of  his  employer,  and  while  engaged  in  an  act  or  work  which  was  a 
liecessary  incident  to  the  main  business  of  his  employer.  It  does  not 
matter  that  he  had  not  yet  arrived  at  the  place  where  the  excavating  was 
to  be  done.  An  injury  may  occur  within  the  course  of  the  employment, 
and  arise  out  of  it,  even  though  it  happen  while  the  employee  is  on  his 
way  to  or  from  his  usual  place  of  employment  or  while  engaged  in  the 
doing  of  an  act  that  is  necessary  to,  or  an  incident  of,  the  employment 
Friebel  v.  Chicago  City  Railway  Co.,  280  111.  76,  117  N.  E.  467;  Alex- 
ander v.  Industnal  Board,  281  111.  201,  117  N.  E.  1040;  Chicago  Qeaning 
Co.  V.  Industrial  Board.  283  111.  177,  118  N.  E.  989. 

[4]  De  Vito's  employment  was  not  casual,  as  argued  by  the  plaintiff 
in  error.  His  employment  cannot  be  said  to  have  been  uncertain,  hap- 
hazard, irregular,  or  incidental  as  distinguished  from  stated  or  regular. 
The  word  "casual,"  in  the  statute,  has  reference  to  the  contract  for 
service,  and  not  to  the  particular  item  of  work  being  done  at  the  time 
of  the  injury.  Aurora  Brewing  Co.  v.  Industrial  Board,  277  III  142,  115 
N.  E.  207.  The  evidence  in  the  record  clearly  discloses  that  De  Vito  had 
been  regularly  employed  by  plaintiff  in  error  for  five  months  at  his 
business  or  occupation  of  digging  or  excavating  for  sewers,  etc  Within 
the  meaning  of  the  statute  he  was  engaged  at  that  very  work  or  occupation 
when  he  was  injured,  although  at  the  particular  time  of  his  injury  he 
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was  only  doing  an  act  or  work  that  was  a  mere  incident  of  his  employ- 
ment.    Alexander  v.  Industrial  Board,  ^pra. 

[51  The  Industrial  Bosird  found  that  De  Vito  was  totally  disabled 
for  a  period  of  29  weeks,  and  allowed  him  $10  a  week  for  that  period, 
which  was  one-half,  or  less,  of  the  weekly  wage  he  was  receiving  at  the 
time  he  was  injured.  He  was  allowed  $5  a  week  for  permanent  partial 
disability,  covering  a  period  of  342  weeks.  In  addition  to  said  sums  he 
was  entitled  to  and  allowed  $200  as  first-aid,  medical,  surgical,  and 
hospital  service.  His  total  allowance  by  the  board,  in  addition  to  his 
first-aid,  medical,  surgical,  and  hospital  service^  amounts  to  $2,000.  The 
limit  to  which  the  board  might  have  gone  in  its  allowance,  under  para- 
graph (h)  of  section  8  of  the  Workmen's  Compensation  Act,  would  have 
been  $2,060,  or  $5  a  week  for  a  period  of  416  weeks  for  the  permanent 
partial  disability.  Plaintiff -in  error  insists  that  the  evidence  in  the  record 
does  not  furnish  any  basis  for  such  a  finding,  because  the  evidence  shows 
that  the  injured  arm  was  permanently  disabled  only  15  per  cent  of  its 
ordinary  usefulness.  The  evidence  shows,  however,  that  the  injury  was 
such  that  the  earning  capacity  of  De  Vito  was  impaired  one-half  by 
reason  of  the  incapacity  of  the  arm  for  the  employment  in  which  he  had 
been  engaged.  As  a  result  of  the  fracture,  his  arm  was  left  badly  de- 
formed. The  ends  of  the  fractured  bone  are  in  malposition,  the  lower 
fragment  having  slipped  up  over  the  upper  fragment.  The  union  of  the 
broken  bone  is  not  firm.  It  is  what  is  known  as  a  fibrous  union,  and  the 
arm  is  an  inch  and  a  quarter  shorter  than  it  was  prior  to  the  fracture. 
The  evidence  also  shows  that  De  Vito  is  compelled  to  do  such  work  as 
shoveling  principally  with  one  arm,  and  his  permanent  earning  capacity 
has  been  seriously  impaired.  There  is  ample  evidence  in  the  record  to 
sustain  the  finding  of  the  board.  The  finding  of  the  board  on  this  ques- 
tion being  a  legitimate  conclusion  from  the  facts  proved  by  competent 
evidence,  such  finding  is  conclusive  upon  this  court.  Squire-EHngee  Co.  v. 
Industrial  Board,  281  111.  359,  117  N.  E.  1031. 

For  the  reasons  above  given  the  judgment  of  the  circuit  court  is 
affirmed.    Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


SULZBERGER  &  SONS  CO. 

V. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al.    (No.  12140.)* 

I.  MASTER  AND   SERVANT— WORKMEN'S   COMPENSATION  — 

NOTICE  OF  CLAIM. 

That  the  employer  was  represented  at  the  inquest  over  the  body  of  a 
deceased  emiJoyee.  held  within  30  days  after  the  accident,  sufficiently 
showed  that  the  employer  had  notice  within  the  time  required  by  the  Com« 
pensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Z  MASTER  AND  SERVANT— WORKMEN'S   COMPENSATION  — 

TIME  FOR  FILING  RECORD  ON  APPEAL. 

The  record  of  a  claimant  under  the  Workmen's  Compensation  Act,  on 
appeal  from  the  decision  of  a  committee  of  arbitration  to  the  Industrial 

*  Decision  rendered,  Oct.  21,  19ia    120  N.  E,  Rep.  535. 
Vol.  HI— Comp.  1. 
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Boards  held  to  be  filed  within  time  required  by  the  statute  as  existing  De- 
cember 4,  1914,  where  extensions  of  time  had  been  granted. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

3.  MASTER  AND   SERVANT— WORKMEN'S  COMPENSATION  — 

EVIDENCE^SUFFICIENCY. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  recover 
for  the  death  of  plaintiffs  husband,  evidence  he!d  sufficient  to  preclude 
reversal  on  appeal  from  decision  of  circuit  court  sustaining  award. 

(For  other  case&,  see  Master  and  Servant,  Dec  Dig.  §  418[6].) 

Error  to  Circuit  Court,  Cook  County;   Oscar  M.  Torrison,  Judge. 

Proceeding  under  Workmen's  Compensation  Act  by  Victoria  Stock 
against  the  Sulzberger  &  Sons  Company,  employer,  to  recover  for  the 
death  of  Sebastian  Stock.  Compensation  was  awarded,  and  affirmed  by 
the  circuit  court  on  certiorari,  and  the  employer  brings  error.    Affirmed. 

Burt  A.  Crowe,  of  Chicago,  for  plaintiff  in  error. 
(Torinne  L.  Rice,  of  Chicago,  for  defendant  in  error. 

Cooke,  J.  Victoria  Stock  made  application  for  adjustment  of  her 
claim  against  the  Sulzberger  &  Sons  Company  under  the  Workmen's 
Compensation  Act  (Kurd's  Rev.  St  1917,  c  48,  §§  126-152i)  for  the  death 
of  her  husand,  Sebastian  Stock,  who,  she  alleged,  died  on  account  of 
injuries  received  while  he  was  in  the  employ  of  the  Sulzberger  &  Sons 
Company.  A  committee  of  arbitration  was  of  the  opinion  that  the  appli- 
cant was  not  entitled  to  recover,  and  refused  to  award  compensation.  The 
applicant  petitioned  the  Industrial  Board  for  a  review  of  the  decision  of 
the  committee  of  arbitration,  and  the  Industrial  Board  awarded  compensa- 
tion to  the  applicant  of  $6  per  week  for  416  weeks.  The  plaintiff  in  error, 
the  Sulzberger  &  Sons  Company,  sued  out  a  writ  of  certiorari  in  the 
circuit  court  of  Cook  county  to  review  the  proceedings  of  the  Industrial 
Board.  After  the  case  had  been  remanded  several  times  to  the  Industrial 
Board,  with  directions  to  eliminate  hearsay  evidence  and  in  respect  to 
other  matters,  the  finding  of  the  Industrial  Board  was  finally  confirmed, 
and  the  presiding  judge  certified  that  this  was  a  case  proper  to  be  reviewed 
by  this  court. 

[1]  It  is  first  contended  that  plaintiff  in  error  did  not  have  notice  of 
the  accident  within  30  days  from  its  date,  as  required  by  the  Workmen's 
Compensation  Act  It  is  alleged  that  the  accident  occurred  on  June  8, 
1914.  On  July  8,  1914,  the  attorney  for  the  applicant  notified  plaintiff  in 
error  of  the  accident  and  the  consequent  claim.  It  is  not  denied  that  this 
notice,  which  was  sent  by  mail,  was  received  by  plaintiff  in  error;  but  it 
is  contended  that  it  was  not  received  until  July  9th.  The  basis  for  this 
contention  is  that  on  July  9th  this  notice  was  transmitted  by  mail  to  the 
attorney  for  plaintiff  in  error,  and  that  it  was  the  custom  of  the  plaintiff  in 
error  to  answer  every  letter  received  upon  the  date  of  its  receipt.  Con- 
ceding that  this  notice  was  not  actually  received  until  July  9th,  it  appears 
that  plaintiff  in  error  had  ample  notice  that  it  was  claimed  that  Sebastian 
Stock  died  as  the  result  of  a  fall  which  he  received  in  the  course  of  his 
employment  at  the  plant  of  the  plaintiff  in  error  on  June  8,  1914.  An  in- 
quest was  held  over  the  body  of  the  deceased,  and  plaintifjf  in  error  was 
represented  by  an  attorney  and  one  of  its  foremen  at  this  inquest  In 
transmitting  the  notice  sent  on  July  8,  1914,  to  its  attorney,  the  plaintiff 
in  error  reminded  him  that  this  was  the  case  where  it  was  claimed  that 
death  resulted  from  a  fall  at  the  plant,  and  that  one  of  the  men  from  the 
attorney's  office  had  represented  plaintiff  in  error  at  the  inquest.  At  the 
inquest  evidence  was  produced  for  the  purpose  of  showing  that  the  death 
resulted  from  a  fall  r^Qeivcd  ^%  th^  plant  of  plaintiff  in  error.   We  arc  of 
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the  opinion  that  plaintiff  in  error  had  all  the  notice  required  by  the  statute 
of  the  claim  that  the  death  of  the  deceased  resulted  from  an  accident 

[2]  Plaintiff  in  error  also  contends  that  defendant  in  error's  record, 
upon  appeal  from  the  decision  of  the  committee  of  arbitration  to  the  In- 
dustrial Board,  was  not  filed  within  the  time  required  by  the  statute.  The 
petition  for  review  was  filed  December  4,  1914,  and  the  record  was  filed 
with  the  Industrial  Board  March  22,  1915;  several  extensions  of  time  in 
which  to  file  the  record  having  been  granted  in  the  meantime,  and  each 
one  being  granted  before  the  prior  extension  had  expired.  The  statute 
then  in  force  provided: 

'  "And  unless  such  party  petitioning  for  a  review  shall  within  twenty 
days  after  the  receipt  by  him  of  the  copy  of  said  decision,  file  with  the 
board  either  an  agreed  statement  of  the  facts  appearing  upon  the  hearing 
before  the  arbitrator  or  committee  of  arbitration,  or  if  such  party  shall  so 
elect,  a  correct  stenographic  report  of  the  proceedings  at  such  hearings, 
then  the  decision  shall  become  the  decision  of  the  Industrial  Board :  Pro- 
vided, that  such  Industrial  Board  may  for  sufficient  cause  shown  grant 
further  time,  not  exceeding  thirty  days,  in  which  to  petition  for  such  re- 
view or  to  file  such  agreed  statement  or  stenographic  report." 

We  are  of  the  opinion  that  this  statute  was  complied  with,  and  that 
the  record,  on  appeal  from  the  decision  of  the  committee  of  arbitration  to 
the  Industrial  Board,  was  filed  in  ample  time. 

[3]  The  principsd  contention  of  plaintiff  in  error  is  that  there  was  no 
competent  evidence  in  the  record  tending  to  prove  that  Sebastian  Stock 
suffered  an  accident  at  the  plant  of  the  plaintiff  in  error  which  was  the 
proximate  cause  of  his  death.  We  are  not  permitted,  however,  to  weigh 
the  evidence,  and  can  only  look  into  the  record  for  the  purpose  of  deter- 
mining, as  a  matter  of  law,  whether  there  was  any  competent  evidence 
tending  to  support  the  finding  and  award  of  the  Industrial  Board.  There 
is  evidence  in  the  record  which  tends  to  show  that  on  June  8,  1914,  Stock 
fell  on  his  back  while  descending  a  short  stairway  in  the  plant  of  the 
plaintiff  in  error  during  the  forenoon  of  that  day.  He  did  not  complain 
at  that  time  of  being  hurt  or  injured  by  the  fall,  but  shortly  before  noon 
he  quit  work,  complaining  of  a  pain  in  his  stomach,  and  went  home.  A 
physician  was  called,  and  he  died  about  1  o'clock  on  the  following  morn- 
ing. His*  attending  physician  gave  it  as  his  opinion  that  he  died  as  the 
result  of  traumatism.  A  post  mortem  examination  disclosed  that  the  de- 
ceased had  been  suffering  from  heart  disease,  and  that  he  had  oedema  of 
the  lungs  and  brain.  Another  physician  testified  that,  assuming  that  the 
deceased  had  organic  heart  trouble  and  oedema  of  the  hmgs,  a  sudden  fall, 
although  not  serious  enough  to  cause  any  external  injury,  might  result  in 
his  death. 

As  there  is  sufficient  evidence  in  the  record,  standing  alone,  to  sustain 
the  finding  and  award  of  the  Industrial  Board,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

Judgment  affirmed. 
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APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


PEDLOW 

V. 

SWARTZ  ELECTRIC  CO.    (No.  13306.)* 

1.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

FINDING  OF  BOARD. 

Where  there  is  some  evidence  to  sustain  finding  of  Industrial  Board 
in  proceeding  under  the  Workmen's  Compensation  Act,  it  will  not  be 
disturbed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

EFFECT  OF  AGREEMENT. 

An  agreement  for  compensation  between  an  injured  employee  and  the 
employer,  approved  by  the  Industrial  Board,  under  Workmen's  Compensa- 
tion Act,  §  57,  has  the  effect  of  and  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

EFFECT  OF  AWARD. 

An  award  of  compensation  under  the  Workmen's  Compensation  Act. 
not  reviewed  or  set  aside,  is  conclusive  on  both  parties,  except  as  pro- 
vided in  section  45,  allowing  a  modification  on  change  of  conditions. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

4.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

REVIEW. 

In  a  hearing  under  the  Workmen's  Compensation  Act,  §  45,  to  review 
an  award,  because  of  change  of  conditions,  the  parties  are  bound  by  the 
proof  made  at  the  former  trial,  and  proof  is  limited  to  evidence  to  prove 
or  disprove  the  contention  that  the  conditions  existing  at  the  time  of  the 
award  have  changed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  James  L. 
Pedlow,  opposed  by  the  Swartz  Electric  Company,  employer.  From  an 
award  by  the  Industrial  Board,  the  employee  appeals.    Affirmed. 

Jacob  L.  Steinmetz,  of  Indianapolis,  for  appellant. 
Elmer  E.  Stevenson,  of  Indianapolis,  for  appellee. 

Felt,  P.  JT.  This  is  an  appeal  from  an  award  of  the  full  Industrial 
Board  of  Indiana.  Appellant  has  assigned  as  error  that  (1)  the  award  is 
contrary  to  law;  (2)  that  the  full  board  erred  in  awarding  appellant 
2  weeks'  compensation.    Appellant,  in  his  brief  states  that: 

'The  action  was  an  application  by  appellant,  against  appellee,  for  a 
review  of  an  award  of  the  Industrial  Board  of  Indiana,  on  account  of  a 
change  in  condition;    that  the  disability  of  appellant,  on  account  of  said 

*  P^?ision  rendered,  Nov.  1,  1918.    J20  N.  E.  Rep.  603. 
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injury,  had  increased  since  the  date  of  said  award ;  and  that  the  previous 
award  be  increased." 

On  the  16th  day  of  January,  1918,  the  date  of  the  hearing  before 
Samuel  R.  Artman,  one  of  the  members  of  the  Industrial  Board,  appellant 
filed  what  he  denominated  "an  application  for  the  review  of  an  award  on 
account  of  a  change  in  condition,''  in  which  he  alleges  that  appellant's 
disability  on  account  of  his  original  injury  "has  recurred  since  the  date 
of  said  award";  that  "the  same  has  increased  since  the  date  of  said 
award."  Appellant  was  awarded  two  weeks'  compensation,  at  the  rate 
of  $1320  per  week,  to  be  paid  in  a  lump  sum.  He  thereupon  applied  for  a 
review  of  such  award,  and  after  a  hearing  by  the  full  board  it  made  a 
finding  and  award  which,  omitting  uncontroverted  details,  is  in  substance 
as  follows: 

Appellant  was  employed  by  appellee  at  $24  per  week,  and  while  so 
employed  received  an  injury  to  the  middle  finger  of  his  right  hand,  which 
became  infected,  and  by  reason  of  which  he  was  totally  disabled  for  the 
period  of  4  Zp  weeks  from  May  1,  1917;  "that  on  the  14th  day  of  June, 
1917,  the  plamtiff  and  defendant  entered  into  a  compensation  agreement 
whereby  it  was  agreed  that  the  plaintiff's  injury  was  occasioned  by  an 
accident  arising  out  of  and  in  the  course  of  his  employment;  that  the 
defendant  should  pay  to  the  plaintiff,  and  that  plaintiff  should  accept 
compensation  at  the  rate  of  $13.20  per  week,  beginning  May  15,  1917, 
'  together  with  the  costs  of  the  proper  medical  and  hospital  attention  oc- 
casioned by  his  injury,  for  the  first;.  30  days  thereafter ;  that  the  com- 
pensation  pa^pients  should  continue  at  said  rate  so  long  as  the  plaintiff 
was  totally  disabled  for  work  on  account  of  said  injury;  that  said  agree- 
ment was  filed  with  the  Industrial  Board  of  Indiana  on  June  19,  1917.  and 
was  approved  by  said  board  on  June  20,  1917;  that  on  the  2d  day  of 
August,  1917,  the  plaintiff  and  defendant  entered  into  a  supplemental 
compensation  agreement,  whereby  it  was  agreed  that  the  permanent 
partial  impairment  of  the  plainti fit's  middle  finger  was  25  per  cent;  that 
there  had  been  paid  to  the  plaintiff,  under  the  previous  compensation 
agreement,  2  3/7  weeks*  compensation,  amounting  to  $30.17;  that  there 
was  due  and  unpaid  to  the  plaintiff,  on  account  of  the  permanent  partial 
impairment  of  the  middle  finger,  compensation  for  5  weeks  1%  days 
additional,  amounting  to  $68.83,  and  making  a  total  compensation  of  iVt 
weeks,  amounting  to  $99;  that  said  agreement  was  to  be  filed  with  the 
Industrial  Board  of  Indiana  as  a  supplemental  final  agreement;  that  said 
supplemental  and  final  agreement  was  filed  with  the  Industrial  Board  of 
Indiana  on  August  4,  1917,  and  was  approved  by  the  board  on  August  6, 
1917;  that  pursuant  to  said  agreement  the  defendant  paid  to  the  plaintiff 
the  additi(Mial  $68.83  and  took  his  receipt  therefor,  in  which  it  was  stipu- 
lated, *It  is  hereby  understood  and  agreed  that  there  is  a  25  -per  cent 
permanent  partial  impairment  of  the  middle  finger  of  the  plaintiff's  right 
hand,'  which  receipt  was  filed  with  the  Industrial  Board  of  Indiana  on  the 
4th  of  August,  1917;  that  the  plaintiff,  as  a  result  of  his  accident  of 
April  27,  1917,  received  no  injury,  except  to  the  middle  finger  of  his 
right  hand;  that  the  hifection  thereof  did  not  extend  to  any  other 
portion  of  the  plaintiflTs  body  than  the  middle  finger  of  the  right  hand,  and 
did  not  cause  any  permanent  partial  impairment  to  any  other  member 
of  the  plaintiflPs  body;  that  in  the  early, part  of  September,  1917,  the 
plaintiff's  middle  finger  became  inflamed  by  reason  of  a  recurrence  of  the 
infection  thereof;  that  the  plain|dff  immediately  notified  the  defendant, 
who  sent  him  to  an  attending  physician,  who  treated  said  finger,  and  as  a 
resuh  of  that  treatment  it  healed  within  the  course  of  3  or  4  days ;  that  as 
a  result  of  the  return  of  said  infection  the  plaintiff  was  disabled  for 
work  for  a  period  of  2  weeks;  that  the  recurrence  of  said  infection  did 
not  aggravate,  change,  or  increase  the  degree  of  permanent  partial  impair- 
ment of  said  finger. 

"Avoard, — It  is  therefore  considered  and  ordered  by  the  full  board 
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that  the  plaintiff  be  and  is  hereby  awarded  2  weeks'  compensation  at  the 
rate  of  $1320  per  week,  to  be  paid  in  cash  in  a  lump  sum,  on  account  of 
a  disability  to  work  occasioned  by  the  recurrence  of  the  infection  in  his 
middle  finger  of  the  right  hand  in  September,  1917." 

Appellant  cites  and  relies  on  the  provisions  of  section  31  the  com- 
pensation statute  (section  8020ol,  Bums'  Supplement  of  1918),  and  sec- 
tion 45  of  the  act,  being  section  2Q20c2  of  the  aforesaid  statutes.  The 
provision  of  section  31  so  relied  upon  states  that: 

''In  all  other  cases  of  permanent  partial  disability,  including  any  dis- 
figurement which  may  impair  the  future  usefulness  or  opportunities  of 
the  injured  employee,  compensation  *  *  *  shall  be  paid  when  and  in 
the  amount  determined  by  the  Industrial  Board,  not  to  exceed  55  per  cent 
of  average  weekly  wages  per  week  for  a  period  of  200  weeks." 

Section  45  of  the  act  authorizes  a  review  by  the  Industrial  Board  "on 
the  ground  of  a  change  in  condition"  arising  after  the  award  was  nuide. 

[1]  Appellant,  in  effect,  contends  that  the  board,  having  found  that  he 
was  entitled  to  some  additional  compensation,  committed  an  error  of  law 
in  limiting  the  same  to  2  weeks,  because  of  the  "evidence  warrants  a 
larger  award  than  2  weeks'  compensation  at  $1320  a  week."  The  assign- 
ment that  the  award  is  contrary  to  law  presents  "both  the  sufficiency 
of  the  facts  found  to  sustain  the  award  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  facts."  Sectiwi  8020s2,  Bums'  supp.  1918. 
The  finding  clearly  authorizes  and  sustains  the  decision  and  award  of  the 
full  board.  The  evidence  at  least  tends  to  sustain  the  finding.  There 
being  some  evidence  to  sustain  the  finding,  the  action  of  the  board  in  that 
regard  will  not  be  disturbed  on  appeal.  Interstate,  etc,  Co.  v.  Szot,  115 
N.  E.  599. 

[2]  The  agreement  by  the  parties,  made  on  August  2,  1917,  and 
approved  by  the  board  on  August  6th,  has  the  full  force  and  effect  of  an 
award.  Section  57  of  the  act,  supra;  section  8020(^2.  Bums'  Supp.  1918; 
In  re  Stone.  117  N.  E.  669. 

[3]  The  award  so  made  has  not  been  reviewed  or  set  aside.  It  is 
therefore  final  and  conclusive  upon  both  parties,  except  as  provided  in  sec- 
tion  45  of  the  act,  supra.  In  a  hearing  based  on  the  provisions  of  such 
action,  the  original  award  stands  as  an  adjudication  upon  all  matters  in 
dispute  up  to  the  time  such  award  was  made,  and  neither  party  may  there- 
after be  heard  to  say  that  such  award  was  wrong  in  any  respect,  or  that 
in  any  subsequent  hearing  evidence  is  proper  to  show  that  either  the  in- 
jury or  disability  was  greater  or  less  than  that  indicated  by  such  award. 

[4]  In  a  hearing  under  the  provisions  of  section  45  of  the  act,  supra, 
the  parties  are  bound  by  the  proof  made  at  the  former  hearing,  upon 
which  the  finding  was  based  and  the  award  made,  and  the  proof  is  limited 
to  evidence  tending  to  prove  or  disprove  the  contention  that  the  con- 
ditions existing  at  the  time  the  award  was  made  have  changed  subsequent 
to  the  making  thereof.  Bloomington,  etc.,  Co.  v.  Industrial  Board,  276  111. 
120.  114  N.  E.  511;  Simpson  Const.  Co.  v.  Industrial  Board,  275  111.  366, 
114  N.  E.  138;  City  of  Pana  v.  Industrial  Board,  279  111.  279,  116  N.  E. 
647.    The  award  of  August  6th  is  tmaffected  by  the. subsequent  proceedings. 

If  the  questions  appellant  seeks  to  present  relate  to  the  award  of 
August  6th,  they  are  unavailing,  because  they  are  res  adjudicata,  as  above 
shown.  If  the  proposition  relied  on  for  reversal  is  the  contention  that 
the  allowance  of  2  weeks'  compensation  by  the  full  board,  for  the  re- 
curring injury  and  the  additional  disabili^  occasioned  thereby,  is  too 
small,  appellant  cannot  succeed,  for  the  evidence  sustains  the  findiiigs, 
and  the  award  of  2  weeks'  compensation  made  by  the  full  board  is  fully 
authorized  by  such  findings. 

No  error  is  presented,  and  the  award  of  the  full  Industrial  Board  is 
therefore  affirmed. 
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AlPPaiATt  COURT  OP  INDIANA. 

Division  Nor.  k' 


PURITAN  BED  SPRING  CO. 

V. 

WOLFE.    (No.  10279)  .♦ 

L  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION- 
PRE-EXISTING  DISESASE. 

Where  an  employee  affected  with  disease  receives  a  personal  injury 
under  circumstances  entitling  him  to  compensation  had  no  disease  been 
involved,  and  such  disease  is  materially  hastened  to  a  final  culmination  by 
the  injui^,  an  award  under  the  Workmen's  Compensation  Act  may  be  had 
if  the  injury  resulted  from  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376[1].) 

2.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION— 

"ACCIDENT-  — EXISTING  DISEASED  CONDITION— STRAN- 
GULATED HERNIA. 

Where  an  employee  afflicted  With  hernia  lifted  a  bale  of  wire  weigh- 
ing about  150  pounds  and  thereby  caused  the  intestine  to  protrude  into 
the  existing  hernial  sac,  necessitatmg  an  operation  to  save  his  life,  he  was 
entitled  to  compensation,  under  the  Workmen's  Compensation  Act;  the 
injury  being  an  "accident,"  which  is  any  unlooked-for  mishap  or  un- 
told event,  not  expected  or  designed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  376[1].) 
(For  other  definitions,  see  Words  and   Phrases,'  First  and  Second 
Series,  Accident) 

3.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION- 

EVIDENCE— SUFFICIENCY. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  for  injuries 
sustained  by  an  employee  in  lifting  a  bale  of  wire  weighing  about  150 
pounds  resulting  in  strangjulating  a  preexisting  hernia,  evid^ce  held  to 
sustain  the  award  of  the  industrial  board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4].) 

Appeal  from  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Albert 
Wolfe  to  obtain  compensation  for  personal  injuries,  and  opposed  by  the 
Puritan  Bed  Spring  Company,  employer.  Compensation  was  awarded  by 
a  single  member  and  subsequently  by  the  full  board,  and  the  employer 
appeals.    Affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis,  and  Frederick  K.  Wama,  for 
appellant 

E.  E.  McFerren,  of  Indianapolis,  for  appellee. 

HoTiEL,  J.  On  January  28, 1918,  appellee  filed  with  the  Indusrial  Board  of 
Indiana  an  application  in  the  usual  form  for  compensation  for  injuries 
allied  to  have  been  sustained  by  him  while  in  appellant's  employ.  A 
hearing  on  February  8,  1918,  by  Samuel  R.  Artman,  a  member  of  said 

♦  Dedsion  rendered,  Oct  18,  1918.    120  N.  E.  Rep.  417. 
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board,  resulted  in  an  award  in  favor  of  appellee.  Upon  petition  by  ap- 
pellar«t  for  review,  said  case  was  heard  by  the  full  board  on  March  I,  1918, 
with  the  result  that  a  finding  and  award  was  made  by  the  full  board  sub- 
stantially the  same  as  that  made  by  the  single  member  thereof.  To  this 
award  the  appellant  excepted,  and  from  it  this  appeal  is  prosecuted. 

Appellant  assigns  as  error  that  said  award  is  contrary  to  law.  Under 
this  assignment  appellant  challenges  the  sufficiency  of  the*  facts  found  to 
sustain  the  award  and  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  facts.  The  part  of  said  finding  pertinent  and  material  to  a  con- 
sideration of  these  question's  is,  in  substance,  as  follows:  On  November 
29,  1917,  appellee  was  in  the  employment  of  appellant  at  an  average  weekly 
wage  of  $21.60.  On  that  date,  while  engaged  in  the  discharge  of  the 
duties  of  his  employment,  appellee  lifted  a  bale  of  wire,  weighing  about 
150  pounds,  to  a  reel  which  stood  about  even  with  the  appellee's  shoulders. 
In  lifting  the  bale  of  wire,  appellee  severely  strained  his  body,  and  thereby 
caused  a  protusion  of  an  intestine  into  an  existing  hernial  sac  or  aperture. 
By  reason  of  the  strain  of  appnellee's  body  at  the  time  said  intestine  was 
impinged  or  held  in  said  hernial  sac,  producing  an  inunediate  intestinal 
strangulation.  Appellant  had  actual  knowledge  of  appellee's  injury  im- 
mediately thereafter.  On  December  15,  1917,  appellant  executed  a  report 
of  such  injury  to  the  Industrial  Board  and  delivered  the  same  to  its  insur- 
ance carrier.  Appellant  did  not  furnish  appellee  an  attending  physician  for 
treatment  of  his  injuries  nor  the  necessary  surgical  and  hospital  services 
and  supplies  required  thereby.  The  strangulation  aforesaid  required  an 
immediate  surgical  operation  in  order  to  save  appellee's  life.  Appellee 
procured  his  own  surgeon.  Dr.  Gatch,  of  Indianapolis,  to  perform  said 
operation,  and  a  reasonable  fee  for  his  services  in  performing  the  opera- 
tion and  treating  appellee  following  it  and  treating  the  first  30  days  after 
the  injury  is  $60.  Appellee  procured  his  own  hospital  services  and  sup« 
plies  and  thereby  Incurred  within  the  first  30  days  after  his  injury  an  ex- 
pense of  $57.14,  which  he  has  paid.  As  a  result  of  his  injury,  the  appellee 
was  totally  disabled  for  work  continuously  from  the  date  thereof  until 
and  including  January  23,  1918. 

It  is  insisted  by  appellant  in  effect  that  this  finding  affirmatively  shows 
that  appellee's  injury  was  not  accidental,  or  at  least  fails  to  show  that  such 
injury  was  accidental  This  contention  is  in  the  main  based  on  the  words 
of  the  finding  which  we  have  italicized,  supra. 

[1]  Appellant  concedes,  and  correctly  so,  that  where  an  employee  af- 
fected with  disease  received  a  personal  injury  under  such  circumstances 
that  the  act  in  question  would  entitle  him  to  compensation  had  there  been 
no  disease  involved,  and  such  disease  is  materially  hastened  to  a  final 
culmination  by  the  injury,  there  may  be  an  award,  if  it  is  shown  that 
such  injury  was  the  result  of  accident;  that  in  such  cases  the  court  will 
not  undertake  to  measure  the  degrees  of  disability  due  respectively  to  the 
disease  and  to  the  accident,  but  the  consequence  of  the  disease  will  be 
attributed  solely  to  the  accident.  Indianapolis  Abattoir  Co.  v.  Coleman, 
117  N.  E.  502,  503;  In  re  Bowers,  116  N.  E.  842,  843. 

[2]  It  is  insisted,  however,  in  effect  that  these  propositions  of  law 
cannot  avail  appellee  for  the  reason  that  the  finding  here  shows  that  he 
was  afflicted  with  a  disease  or  disabling  physical  condition  which  ren- 
dered him  susceptible  to  the  injury  for  which  compensation  was  awarded, 
upon  exposure  to  "some  slight  incident"  either  within  or  outside  of  the 
employment,  and  that  in  such  cases  the  disease  or  condition,  rather  than 
the  accident,  will  be  treated  as  the  cause  of  the  disability.  It  is  argued 
that  the  finding  of  the  board  that  the  lifting  of  the  wire  caused  the  in- 
testine to  protrude  into  an  "existing  hernial  sac  or  aperture**  affirmatively 
shows  that  appellee's  condition,  rather  than  the  accident,  was  the  proxi- 
mate cause  of  the  disability  for  which  compensation  was  allowed,  and 
that  the  mere  fact  that  the  disability  occurred  during  his  employment  af- 
fords no  justification  for  the  award. 
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We  think  appellant  conAises  the  injury  and  resulting  disability  upon 
which  the  award  is  predicated  with  the  condition  which  made  such  injury 
or  disability  more  likely  to  occur.  Both  said  condition  and  the  injury 
from  which  the  disability  resulted  in  this  case — that  is,  both  the  hernial 
sac  or  aperture  and  the  protrusion  and  strangulation  of  the  intestine 
therein — ^might  have  been  the  result  of  the  accident  complained  of,  in 
which  case  we  assume  that  liability  for  compensation  under  the  act  in 
question  would  not  be  disputed.  However,  under  the  board's  finding,  the 
condition,  viz.,  the  existence  of  the  hernial  sac,  was  present  before  the  ac- 
cident occurred;  but  the  disability  upon  which  the  award  is  predicated 
resulted  from  the  protrusion  of  the  intestine  into  the  said  sac  and  the  re- 
sulting intestinal  strangulation  which  necessitated  the  immediate  surgical 
operation.  The  board  expressly  finds  that  the  protruding  of  the  intestine 
into  the  hernial  sac  with  the  resulting  strangulation  was  caused  by  the 
lifting  of  the  bale  of  wire  This  finding  we  think  clearly  brings  the  case 
within  the  application  of  the  rules  announced  in  the  cases  supra.  See, 
also,  Haskell  &  Barker  Car  Co.  v.  Brown,  117  N.  E.  555;  In  re  Bowers, 
116  N.  E.  842;  In  re  Brightman,  220  Mass.  17,  107  N.  E.  527,  L.  R.  A. 
1916A,  321;  Milwaukee  v.  Industrial  Com.  ,160  Wis.  238,  151  N.  W.  247; 
La  Veck  v.  Parke  Davis  Co.,  190  Mich.  604,  157  N.  W.  12,  L.  R.  A.  1916D, 
1277   and  cases  cited. 

Under  these  authorities,  the  mere  fact  that  appellee's  condition  made 
him  more  susceptible  to  the  particular  injury  which  resulted  in  his  dis- 
ability furnishes  no  ground  for  holding  that  the  disease  or  condition, 
rather  than  the  accident,  was  the  proximate  cause  of  the  injury  upon  which 
the  allowance  for  disability  is  based.  We  recognize  that  there  is  a  line  of 
compensation  cases  in  other  jurisdictions  which  give  to  the  word  "acci- 
dent," used  in  the  respective  compensation  acts,  a  restricted  meaning 
which  in  a  measure  justifies  appellant's  contention;  but  the  ^ei^t  of 
authority  and  the  better  reason  we  think  favors  the  adoption  of  the 
popular  meanmg  of  said  word,  which  includes  "any  unlooked  for  mishap 
or  untoward  event  not  expected  or  designed."  This  court  has  given  to 
said  word  the  popular  meaning  indicated.  Haskell  &  Barker  Co.  v. 
Brown,  supra;  In  re  Ayers,  118  N.  E.  386;  Robbins  v.  Original  Gas 
Engine  Co.,  191  Mich.  122,  157  N.  W.  437. 

[3]  As  affecting  appellant's  contention  that  the  finding  is  not  sup- 
ported by  the  evidence,  we  deem  it  sufficient  to  say,  generally,  that  there 
was  evidence  to  the  effect  that  appellee  had  been  in  appellant's  employ  for 
a  number  of  years;  that  in  1914  while  in  its  employ  he  submitted  to  a 
surgical  operation  for  hernia.  Immediately  or  shortly  after  this  opera- 
tion, appellee  had  a  case  of  typhoid  fever,  which  it  seems  prevented  the 
results  of  said  surgical  operation  from  being  entirely  satisfactory.  It 
appears,  however,  that  he  went  back  to  his  old  job  with  appellant,  and  ac- 
cording to  his  statement  he  never  lost  a  day,  and  was  not  bothered  in  his 
work  on  account  of  hernia,  but  that  some  time  in  September  previous  to 
his  accident  he  saw  a  lump  in  his  side,  and  because  of  his  old  condition  he 
quit  work  for  about  a  week,  but  was  not  sick.  He  "saw  the  lump  coming 
there  and  took  it  easy."  After  laying  off,  he  went  back  to  his  job  with 
appellant  and  did  the  same  kind  of  work  he  had  been  doing.  On  the 
morning  of  the  accident,  he  went  to  his  work,  so  far  as  the  evidence 
shows  in  his  usual  health.  During  the  progress  of  his  work  he  lifted  a 
bale  of  wire  weighing  about  150  pounds  up  to  a  reel  about  even  with  his 
shoulders,  when  he  "suddenly  became  pained  and  sick  and  unable  to 
work."  He  went  home  and  called  a  doctor,  who  found  his  condition  to 
be  that  indicated  in  the  finding,  supra.  Appellant's  witness  Dr.  Gatch 
testified  in  effect  that  where  there  is  an  opening  or  hernia  sac  pressure  is 
liable  to  cause  a  protrusion;  that  assuming  there  was  such  an  opening. 
and  that  appellee  immediately  before  the  accident  lifted  a  dead  weight  of 
150  potuids  to  a  hei^t  of  4  feet,  he  would  say  that  it  was  the  pressure 
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from  lifting  that  caused  the  protrusion;  that  he  would  have  no  doubt 
about  it. 

The  recital  of  this  evidence  is  sufficient,  we  think,  without  comment, 
to  show  that  it  justifies  the  finding  o^  the  board.  For  other  cases  sup- 
porting this  conclusion,  see  Sugar  Valley  Coal  Co.  v.  Drake,  117  N.  E.  937; 
Bell  V.  Hayes-Ionia  Co.,  192  Mich.  90,  158  N.  W.  179;  Crowley  v.  Qty  of 
Lowell,  223  Mass.  288,  111  N.  E.  786;  In  re  Madden,  222  Mass.  487,  111 
N.  E.  379,  L.  R.  A.  1916D,  1000;  In  re  Mooradjian,  229  Mass.  521,  118  N. 
E.  951. 

The  award  of  said  board  is  therefore  affirmed,  with  5  per  cent  added 
as  provided  by  section  3  of  the  amendment  of  1917  (Acts  1917,  p.  155,  c. 
63)  to  the  Workmen's  Compensation  Act  (Acts  1915,  c.  106). 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


VONNEGUT  HARDWARE  CO.  et  al. 

V. 

ROSE  et  al.     (No.  10320.)* 

1.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

AWARD— REVIEW. 

Workmen's  Compensation  Act,  as  amended  by  Acts  1917,  c.  63,  does 
not  give  Appellate  Court  power  to  weigh  evidence  in  reviewing  award 
of  Industrial  Board,  although  member  of  such  board  who  heard  the 
evidence  found  for  appellant,  and  award  from  which  appeal  is  prosecuted 
was  made  by  the  other  two  members  of  the  board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION— 

AWARI>-REVIEW. 

Where  evidence  as  to  whether  refusal  to  permit  operation  was  such 
misconduct  as  to  deprive  decedent's  dependents  of  the  benefit  of  the 
Workmen's  Compensation  Act  was  clearly  open  to  more  than  one  infer- 
ence by  reasonable  men,  determination  of  Industrial  Board  with  reference 
thereto  cannot  be  disturbed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

3.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

AWARD— REVIEW. 

Finding  of  Industrial  Board,  as  to  whether  an  autopsy  was  necessary 
to  determine  the  cause  of  death,  and  whether  the  demand  therefor  was 
made  within  a  reasonable  time,  based  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

4.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

AUTOPSY. 

A  demand  for  autopsy  should  be  made  at  a  reasonable  time  and  place. 

(For  other  cases,  see  Master  and*  Servant,  Dec  Dig.  §  399.) 

*  Decision  rendered.  Oct  31,  1918.    120  N.  E.  Rep.  608. 
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5.  MASTER  AND  SERVANT— AWARD  OF  INDUSTRIAL  BOARD 
—REVIEW. 

In  proceeding  under  Workmen's  Compensation  Act,  held,  there  was 
some  evidence  to  support  finding  of  Industrial  Board  that  the  strangulation 
of  the  intestines  which  caused's  decedent's  death  resulted  from  hernia, 
and  that  the  hernia  was  caused  by  a  strain  resulting  from  master's  work, 
so  that  award  would  be  affirmed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7 J.) 

App^l  from  Industrial  Board. 

Application  by  Lena  D.  Rose  and  another  for  compensation  for  the 
death  of  Lcmis  I.  Rose,  deceased  employee.  Finding  and  award  in  favor 
of  applicants  by  a  majority  of  the  Industrial  Board,  and  the  Vonnegut 
Hardware  Company,  employer,  and  others,  appeal.    Award  affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellants. 
Thomas  W.  Perkins  and  Lehman  &  Faust,  all  of  Indianapolis,  for 
appellees. 

HoTTEL,  J.  Appellees,  Lena  D.  Rose  and  Georgia  Rose,  are  respcc-  v 
tively  widow  and  daughter  of  Louis  I.  Rose,  now  deceased.  On  June  16. 
1917,  said  Louis  was  alive  and  in  the  employe  of  appellant  Vonnegut 
Hardware  Company.  On  said  day,  while *so  employed  and  in  the  discharge 
of  his  duties  connected  therewith,  he  was  taken  sick,  aild  so  informed  the 
foreman  under  whom  he  was  working.  He  thereupon  went  home.  A 
few  days  later  he  was  sent  to  the  hospital.  It  there  developed  that  he 
had  hernia.  He  died  September  2,  1917.  On  February  2,  1918,  appellees, 
as  the  sole  dependents  of  said  deceased,  filed  with  the  Industrial  Board 
their  application  in  the  Usual  form  for  compensation.  A  trial  before 
Samuel  R.  Artman,  a  member  of  said  board,  on  February  19,  1918,  re- 
sulted in  a  finding  and  award  for  appellants.  A  review  of  the  full  board 
was  had  on  March  28,  1918,  which  resulted  in  a  finding  and  award  by  a 
majority  of  said  board  (said  Artman  not  joining  therein)  in  favor  of 
appellees.  This  latter  finding,  pertinent  to  the  questions  herein  discussed, 
is  in  substance  as  follows : 

In  June  16.  1917,  one  Louis  I.  Rose  was  in  the  employment  of  appel- 
lant Vonnegut  Hardware  Company  at  an  average  weekly  wage  of  $10 
as  a  general  laborer  or  roustabout  in  said  appellant's  hardware  store  in  the 
city  of  Indianapolis.  Deccdent^s  duties  reqfuired  him  to  keep  the  aisles 
dear,  and  to  move  the  boxes  and  barrels  out  of  the  aisles  when  they  were 
placed  therein  by  others.  On  some  occasions  the  boxes  and  barrels  were 
extremely  heavy.  On  June  16,  1917,  while  engaged  in  the  discharge  of  his 
duties,  decedent  moved  a  barrel  weighing  about  125  pounds,  and  in  mov- 
ing said  barrel  accidentally  ruptured  himself,  producing  a  right  inguinal 
hernia.  Decedent  informed  the  foreman  of  his  injury  immediately  after 
it  occurred,  and  went  home.  On  June  19th  following  appellant  provided 
decedent  with  an  attending  physician,  and  on  June  27th  caused  him  to  be 
taken  to  the  Methodist  Hospital  in  said  city,  where  he  remained  for  about 
10  days,  at  the  expiration  of  which  he  returned  home  and  later  resumed 
his  work,  and  worked  for  2  weeks.  At  the  expiration  of  2  weeks,  be- 
cause of  his  disability  resulting  from  his  injury,  decedent  discontinued 
work,  and  soon  thereafter  was  again  taken  to  the  hospital  by  his  employer, 
where  he  died  on  September  2,  1917.  On  September  7,  1917,  appellant 
made  a  written  demand  upon  appellees  for  permission  to  exhume  the 
body  of  said  decedent  and  hold  an  autopsy  thereon,  which  demand  was 
refused  by  appellee  Lena  D.  Rose.  Decedent  left  surviving  him  as  his 
sole  and  only  dependents  the  appellees,  who  were  living  with  him  at  the 
time  of  his  injury  and  at  the  time  of  his  death,  and  were  wholly  dependent 
upon  him  and  were  supported  by  him.    From  the  date  of  his  injury  until 
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his  death,  or  11  weeks,  appellant  paid  decedent  full  wages,  and  during  that 
period  decedent  earned  wages  for  2  weeks  only.  On  June  16.  191/,  ap- 
pellant association  was  the  insurance  carrier  of  appellant  company. 

[1]  From  the  award  rendered  on  this  finding  appellants  appeal  and 
assign  as  error  that  it  is  contrary  to  law.  Under  this  assignment  it  is 
first  contended  that  said  finding  is  not  sustained  by  sufficient  evidence,  and 
in  support  of  this  contention  it  is  insisted  in  effect  that  since  the  amend- 
ment of  the  Workmen's  Compensation  Act  (Acts  1917,  p.  155),  which 
permits  both  the  sufficiency  of  the  facts  found  and  the  sufficiency  of  the 
evidence  to  sustain  the  finding  to  be  challenged  by  an  assignment  of  error 
that  the  award  of  the  full  board  is  contrary  to  law,  this  court  is  given 
authority  to  weigh  the  evidence ;  that  in  view  of  the  fact  that  the  member 
who  heard  the  evidence  found  for  appellants,  and  tbat  the  award  from 
which  the  appeal  is  prosecuted  is  made  by  the  other  two  members  alone, 
this  court  should  exercise  the  discretion  and  power  authorized  by  said 
amendment,  weigh  the  evidence,  and  render  judgment  accordingly. 

Appellant  concedes,  and  properly  so,  that  prior  to  the  passing  of  the 
amendment  of  1917  this  court  had  held  that  it  had  no  power  to  weigh 
evidence.  It  is  insisted,  however,  that  said  question  had  not  been  ex- 
pressly passed  upon  by  the  court.  As  affecting  this  contention  it  is  suffi- 
cient to  say  that  there  is  nothing  in  said  amendment  of  1917  that  can  be 
said  to  indicate  any  intent  on  the  part  of  the  Legislature  to  give  to  the 
appellate  tribunal  power  to  weigh  evidence  in  such  cases.  The  amendment 
clearly  was  intended  merely  to  furnish  a  method  of  challenging  the  suffi- 
ciency of  the  evidence,  the  same  as  furnished  by  a  like  ground  in  motion 
for  new  trial  in  the  ordinary  civil  case.  The  courts  had  so  lon^  and 
so  frequently  held  that  a  like  reason  in  a  motion  for  a  new  trial  did  not 
authorize  the  weighing  of  the  evidence,  but  merely  tendered  to  the  ap- 
pellate tribunal  the  question  of  whether  there  was  any  evidence  to  sup- 
port each  of  the  elements  of  the  cause  of  action  essential  to  recovery, 
that  the  Legislature  could  not  have  been  ignorant  of  such  holdings,  and 
must  have  intended  a  like  meaning  of  the  language  used  in  said  amendment 
It  is  argued,  however,  that  in  any  event  the  evidence  fails  to  support  the 
finding,  in  that  it  shows  among  other  things  that  the  appellants  asked 
for  an  operation  on  decedent  before  his  death,  that  such  operation  would 
in  all  probability  have  saved  his  life,  and  that  such  operation  was  refused 
by  decedent  and  appellees. 

It  is  sufficient  to  say  that  the  evidence  on  this  branch  of  the  case  is 
conflicting.  The  physician  furnished  by  appellant  testified  that  on  Thurs- 
day before  the  deceased  died  on  Sunday  he  told  Mr.  Rose  that  there  was 
"no  chance  of  him  getting  well  in  his  present  condition.  The  only  thing 
was  to  operate.  That  the  only  chance  to  save  him  was  to  do  the  oper- 
ation and  see  where  the  bowel  was  strangulated."  When  asked  if  he 
made  any  statement  concerning  the  operation  to  Mrs.  Rose,  he  an- 
swered: "Yes;  I  did.  They  were  there.  *  *  *  They  refused  the 
operation."  The  widow  denied  the  request  testified  to  by  Dr.  Fosler,  but 
says  that  Dr.  Sowders  told  her  on  Thursday  that  he  would  like  to 
have  an  operation;  that  she  went  over  and  waited  until  4  o'clock,  and 
Dr.  Fosler  did  not  come;  that  Dr.  Sowders  then  told  her  on  Saturday 
morning  at  the  hospital  that  "he  could  not  help  my  husband  any  more. 
That  was  [what]  Dr.  Sowders  say;  so  what  was  the  use  of  having  an 
operation.  *  *  *  I  believe  he  knew  what  he  said."  The  son  testified 
that  the  only  times  anything  was  said  to  him  about  an  operation  was  on 
two  occasions.  The  first  was  at  the  doctor's  office,  when  he  told  him  in 
substance  that  his  father  had  a  very  sore  appendix ;  that  he  had  no  doubt 
but  that  he  had  appendicitis.  This  was  the  day  before  the  point  of 
rupture  was  discovered;  that  the  following  day  he  switched  from  what 
he  said,  and  said  that  "he  knew  for  a  certainty  ♦  ♦  ♦  that  in  fact  he 
did  not  have  appendicitis ;  that  the  rupture  had  been  discovered  at  the 
hospital,  and  that,  not  the  appendix,  was  the  trouble;  that  he  would  put  a 
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truss  on  for  the  rupture;  that  he  would  have  no  further  trouble  after 
he  had  reduced  the  present  stangulation."  The  other  conversation  was 
with  Dr.  Fosler  on  Friday  preceding  the  father's  death  on  Sunday,  and 
he  then  did  not  say  that  an  operation  was  necessary  to  save  his  life,  but 
said  he  did  not  know  whether  it  would  save  it.  "He  said  that  there  was 
some  chance,  but  he  could  not  say  positive,  but  as  he  saw  it  he  would 
probably  die  if  he  didn't  have  an  operation,  and  an  operation  might  pos- 
sibly pull  him  through,  although  he  would  not  recommend  it,  and  he 
said  he  wanted  to  have  authority,  *  *  *  if  he  took  a  chance,  because 
he  said  he  didn't  have  such  a  good  chance  of  coming  through  at  all." 

The  better  reasoned  cases  and  the  great  weight  of  authority  seem  to 
be  to  the  effect  that  the  right  of  compensation  under  the  Workmen's 
Compensation  Acts  will  be  defeated  by  the  refusal  of  the  injured  party 
or  those  representing  him  to  submit  to  an  operation  in  those  cases  qnly 
where  the  operation  is  not  attended  with  substantial  danger  to  life  or 
health  or  extraordinary  suffering,  and  where  "according  to  the  best 
medical  or  surgical  opinion  the  operation  offers  a  reasonable  prospect  of 
restoration  or  relief  from  the  incapacity  from  which  the  workman  is 
suffering."  Tendrus  v.  Detroit  Steel  Products  Co.,  178  Mich.  265,  144 
N.  W.  563,  L.  R,  A..1916A,  381,  Ann.  Cas.  1915D,  476.  and  cases  there 
collected  and  cited. 

[2]  We  have  indicated  enough  of  the  evidence  on  this  branch  of  the 
case  to  show  that  there  is  conflict  therein.  Some  of  it,  at  least,  tended  to 
show  that  the  operation  contemplated  was  a  dangerous  one;  that,  if  it 
was  requested,  the  request  came  too  late,  and  at  a  time  when  the  con- 
dition of  decedent  was  such  that  recovery  therefrom  would  have  been 
doubtful  and  uncertain.  Whether  a  refusal  to  permit  the  operation  under 
such  circumstances  was  such  misconduct  on  the  part  of  the  decedent  and 
those  acting  for  him  as  to  deprive  his  dependents  of  the  benefits  of  said 
Compensation  Act  under  the  atithorities,  supra,  was  clearly  open  to  more 
than  one  inference  by  reasonable  men,  and  hence  was  a  question  of  fact 
which,  when  determined  by  the  Industrial  Board,  cannot  be  disturbed  by 
the  appellate 'tribunal. 

[3,4]  It  is  contended  by  appellants  that  appellees  were  not  entitled  to 
an  award,  because  they  refused  appellants  the  benefits  of  an  autopsy,  and 
that  such  examination  of  the  body  was  necessary  in  this  case  to  determine 
the  cause  of  death.  Here  again  there  is  conflict  in  the  evidence  on  the 
question  of  the  necessity  therefor,  and  also  on  the  question  of  the  time  of 
its  demand.  There  was  some  evidence  warranting  the  inference  that 
there  was  no  necessity  for  such  autopsy,  and  according  to  the  testimony 
of  both  the  mother  and  the  son  there  was  no  such  demand  made  until 
Friday  after  the  death  of  decedent.  The  decedent  died  on  Sunday,  and 
was  buried  on  the  following  Monday.  Whether  the  refusal  of  a  demand 
for  an  autopsy,  made  after  the  burial  of  the  workman,  will  in  any  case 
deprive  his  dependents  of  their  right  to  compensation  under  said  act,  we 
need  not  determine.  It  is  suflicient  to  say  that  a  demand  therefor  should 
be  made  at  a  reasonable  time  and  place.  Indianapolis  Abattoir  v.  Bryant. 
119  N.  E.  24.  See,  also,  Root  v.  Accident  Co.,  92  App.  Div.  578,  86  N.  Y. 
Supp.  1055,  affirmed  in  180  N.  Y.  527,  72  N.  E.  1150;  American  Ins.  Co. 
V.  Nuckles  (Tex,  Civ.  App.),  187  S.  W.  497.  In  this  case  the  appellants 
knew  of  the  death  of  Mr.  Rose  as  soon  as  it  occurred.  A  representative 
of  the  Vonnegut  Company  called  at  the  home  of  the  appellees  the  day  be- 
fore the  burial.  Under  these  facts,  and  the  cases,  stipra,  the  finding  of 
the  Industrial  Board  on  said  question  is  conclusive  on  this  court. 

[5]  It  is  also  claimed  in  effect  that  the  evidence  does  not  show  that 
decedent's  death  was  the  result  of  any  accident,  and  fails  to  show  any  con- 
nection between  what  decedent  was  doing  on  the  morning  he  took  sick 
and  the  strangulated  intestine  which  caused  his  death.  The  evidence  upon 
this  branch  of  the  case  is  not  convincing;  but  we  are  unable  to  say 
that  there  was  no  evidence  authorizing  the  inference  drawn  by  the  board. 
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There  was  evidence  showing  that  the  work  of  decedent  required  him  to 
keep  the  aisles  clear  in  appellant  Vonnegut's  place  of  business;  that  to 
do  this  he  was  frequently  required  to  mgve  boxes  and  barrels,  the  latter 
sometimes  weighing  from  125  to  400  pounds.  It  was  shown  that  on  the 
day  he  took  sick  he  moved  one  of  these  barrels.  After  doing  this  kind  of 
work  he  went  to  his  foreman  and  complained,  and  then  was  sent,  or  went, 
home.  When  he  got  home,  he  complained  of  being  sick  and  said,  "It 
hurts  me  inside."  Later  he  told  his  foreman  in  substance  that  he  was 
lifting  a  barrel  on  the  morning  he  took  sick  and  strained  himself.  After 
being  in  bed  3  days,  a  physician  employed  by  the  Vonnegut  Qjmpany  was 
called.  The  physician  ordered  him  to  the  hospital,  where  he  remained 
10  days.  The  doctor  first  thought  he  had  appendicitis,  but  later  discovered 
the  rupture.  During  his  disability  appellant  Vonnegut  Company  paid  him 
his  wages,  and  paid  his  hospital  bills,  and  furnished  him  the  services  of  a 
physician  and  Surgeon.  After  leaving  the  hospital,  he  went  back  and 
attempted  to  work  for  the  Vonnegut  Company,  and  after  working  2  weeks 
took  sick  again,  and  was  again  sent  to  the  hospital  by  said  company's 
ph3rsician.  Dr.  Fosler.  He  was  then  sick  until  he  died.  The  death  cer- 
tificate signed  by  Dr.  Fosler  gave  the  cause  of  death  as  strangulated  in- 
testines. Dr.  Fosler  testified  he  could  not  tell  what  caused  the  bowels  to 
strangulate.  Other  doctors,  however,  who  saw  decedent  in  the  first  part 
of  his  sickness,  testified  that  in  their  opinion  the  strangulation  was  caused 
by  the  hernia.  The  evidence  indicated  is,  we  think,  some  evidence  at 
least  tending  to  support  and  authorize  the  finding  of  the  board  that  the 
strangulation  of  the  intestines  which  caused  decedent's  death  resulted 
from  hernia,  and  that  the  hernia  was  caused  by  the  strain  resulting  from 
appellant's  work  of  lifting  on  the  morning  he  took  sick,  thus  showing  a 
continuous  causal  connection  between  the  lifting  and  death.  In  support 
of  this  conclusion,  see  Puritan  Bed  Spring  Co.  v.  Wolfe  (No.  10279, 
decided  this  term),  120  N.  E.  417,  and  cases  cited;  Robbins  v.  Original 
Gas  Engine  Co..  191  Mich.  122,  157  N.  W.  437;  In  re  Madden,  222 
Mass.  487.  Ill  N.  E.  379,  L.  R.  A.  1916D,  1000;  Retmier  v.  Cruse,  119 
N.  E.  32;  Cheverly  v.  (^slight,  etc.,  Co.,  1  B.  W.  C.  C.  82;  Simpson 
Construction  Co.  v.  Industrial  Board,  275  111.  366,  114  N.  E.  138;  Bloom- 
ington,  etc.,  Co.  v.  Industrial  Board.  276  111.  120,  114  N.  E.  511. 

For  the  reasons  indicated  the  award  of  the  Industrial  Board  is 
affirmed,  and  5  per  cent  damages  added,  as  provided  by  section  3  of  the 
amendment  of  1917  to  the  Workmen's  Compensation  Act   Acts  1917,  p.  155. 


♦  ♦» 


SUPREME  COURT  OF  KANSAS. 


McGARVIE  et  ux. 

V, 

FRONTENAC  COAL  CO.    (No.  21756).* 

(Syllabus  by  the  Court,) 

MASTER  AND  SERVANT— ACTION  FOR  COMPENSATION— DE- 
PENDENCY OF  PARENTS— EVIDENCE. 
The  evidence  examined  and  found  insufficient  to  sustain  a  finding  of 

plaintiiTs  partial  dependency  on  their  34  year  old  son  for  support,  and 

♦  Decision  rendered,  Oct  12,  1918.    175  Pac.  Rep.  375. 
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insufficient  to  justify  a  judgment  against  the  son's  employer  for  compen- 
sation on  account  of  the  son's  death  in  the  latter's  employment. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[S].) 

Appeal  from  District  Court,  Crawford  County. 

Action  by  John  McGarvie  and  wife  against  the  Frontenac  Coal  Com- 
pany for  compensation  for  the  death  of  Peter  McGarvie,  an  employee. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed,  and  cause  re- 
manded, with  instructions  to  enter  judgment  for  defendant. 

G.  W.  Eamshaw,  of  Joplin,  Mo.,  and  J.  J.  Campbell,  of  Pittsburg,  for 
appellant 

Arthur  Fuller  and  W.  J.  True,  both  of  Pittsburg,  for  appellees. 

Dawson,  J.  The  plaintiffs  are  the  parents  of  Peter  McGarvie,  a  coal 
miner,  who  met  his  death  in  the  defendant's  employment  Compensation 
for  them  was  sought  under  a  claim  of  their  partial  dependency  on  the 
deceased.    The  triaJ  court  found — 

''from  the  evidence  and  admissions  and  pleadings  that  the  earnings  of 
the  said  Peter  McGarvie  for  the  year  previous  to  his  death  was  ♦  *  ♦ 
$528.51,  and  that  three  times  said  amount  was    ♦    ♦    ♦    $1,585.53. 

**The  court  further  finds  from  the  admissions  and  evidence  intro- 
duced in  said  cause  that  the  said  plaintiffs,  John  Mc(jarvie  and  Catherine 
McC^rvie,  were  partially  dependent  upon  the  earnings  of  the  said  Peter 
McGarvie,  deceased,  and  that  said  partial  dependency  amounted  to  17/22 
of  the  earnings  of  said  deceased,  and  that  said  plaintiffs  are  entitled  to 
recover  of  and  from  said  defendant  17/22  of  $1,581.51,  same  being  $1,- 
225." 

Defendant  contends  that  these  findings  were  not  supported  by  the 
evidence. 

The  family  consisted  of  the  mother,  who  was  housewife,  the  father, 
who  earned  from  $95  to  $105  per  month,  one  daughter,  who  earned  $95 
per  month,  another  daughter,  who  earned  $25  per  month,  and  the  de- 
ceased son,  who  earned  $528.51  per  annum.  The  son  gave  all  his  wages 
to  his  mother ;  that  is,  he  intrusted  them  to  her,  and  his  mother  gave  him 
back  from  time  to  time  what  money  he  desired.  The  son  paid  his  parents 
no  stipulated  amount  for  his  board  and  lodging,  and  the  father  testified 
that  he  did  not  know  whether  the  son  gave  his  mother  more  than  his 
board  and  lodging  would  amount  to  or  not  The  mother's  testimony  was 
to  the  same  effect    She  testified: 

"Q.  What  did  he  do  with  his  wages  at  that  time?  A.  Well,  gave 
them  to  me,  always  did.  *  *  *  Q.  And  he  always  made  his  home  with 
you?  "A.  Yes,  sir.  Q.  And  got  his  meals  there?  A.  Yes,  sir.  Q.  Slept 
there?  A.  Yes,  sir.  Q.  Did  you  do  his  washing  and  mending  and  things 
of  that  kind?  A.  Yes,  sir.  *  *  *  Q.  Now  do  you  know,  Mrs.  Mc- 
Garvie, how  much  he  gave  you  from  his  wages  during  the  last  year  of 
his  life?  A.  No,  I  don't  suppose  I  could  tell  what  he  gave  me.  He  al- 
ways gave  me  his  wages.  Q.  Then  would  he  ever  take  back  any  of  it?  A. 
Yes,  sir;  if  he  wanted  any,  he  always  came  to  me  and  got  the  money. 
Q.  When  he  would  buy  clothes,  he  would  get  the  money  from  you?  A. 
Yes,  sir ;  he  came  to  me  for  his  money  because  he  left  it  with  me.  ♦  ♦  ♦ 
Q.  He  went  to  places  of  amusement  Yes,  sir.  Q.  And  traveled  on  the 
street  cars  and  paid  those  expenses  out  of  his  earnings?  A.  Yes,  sir. 
*  ♦  ♦  Q.  Did  he  shave  himself  or  get  shaved  at  a  barber  shop?  A. 
At  the  barber  shop.  Q.  How  often?  A.  Well,  I  think  twice  a  week.  Q 
And  wore  good  clothes,  didn't  he?  A.  Yes,  sir;  he  always  wore  good 
clothes.  Q.  And  the  money  that  he  left  with  you  there  finally,  Mrs.  Mc- 
Garvie, would  be  just  about  what  his  board,  room,  washing,  and  mend- 
ing and  stuff  of  th^t  kind  would  have  cost  him  if  he  had  been  boarding? 
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A.  Well,  I  don't  know.  I  guess  it  would,  sometimes.  Q.  And  when  he 
was  not  working  and  out  of  employment  for  any  reason  his  board  and 
his  lodging  and  his  washing  and  his  mending  went  on  just  the  same? 
A.  Just  the  same.  *  *  *  Q.  Mrs.  McGarvie,  what  was  the  habits  of 
your  son  ?  Was  he  in  the  habit  of  spending  much  money  ?  A.  No,  he 
isn't  much  of  a  saver,  but  then  he  wasn't  a  great  spender.  Hie  didn't 
save  any;  he  gave  it  to  me.  Q.  You  got  all  of  his  money  outside  of  his 
actual  expenses  away  from  the  house?  A.  Yes,  sir.  Q.  And  that,  I  un- 
derstand you,  wouldn't  exceed  over  $10  or  $12  a  month?  A.  Yes,  sir. 
Q.  Did  he  wear  good  clothes?  Did  he  buy  them  ready  made?  He  al- 
ways wore  good  clothes.  Q.  Tailor  made  or  ready  made?  A.  Well, 
sometimes  he  would  have  them  made,  and  sometimes  bought  them  at  the 
store.  Q.  He  lived  pretty  well,  didn't  he?  A.  Yes,  sir;  he  did.  Q.  And 
has  as  many  of  the  comforts  of  Jife  as  he  could  get?  A.  I  guess  so.  Q. 
And,  Mrs.  McGarvie,  $10  a  month  would  be  about  $120  a  year.  That 
wouldn't  clothe  him,  wodld  it?  A.  I  didn't  say  that,  whether  it  would  or 
not.  Q.  He  couldn't  get  one  tailor-made  suit  for  less  than  $40  or  $50, 
could  he?  A.  No.  Q.  And  then  outside  of  that  he  was  pretty  well  sup- 
plied with  clothing,  wasn't  he?  A.  Yes,  sir.  Q.  Shirts?  Collars?  Un- 
derwear? Socks?  Neckties?  Hats?  A.  Yes,  sir.  Q.  And  all  those 
furnishings  that  a  man  of  his  age  and  his  position  would  naturally  want 
and  naturally  have?    A.  Yes,  sir." 

Whatever  was  the  basis  for  the  trial  court's  determination  that  the 
son  contributed  17/22  of  his  earnings  toward  the  maintenance  of  his 
parents  we  are  unable  to  find  any  support  for  it  in  the  evidence.  Per- 
haps there  was  some  small  balance  of  his  wages  in  the  hands  of  the 
mother  which  might  have  been  used  for  plaintiffs  support  after  deducting 
a  fair  allowance  for  the  son's  board,  lodging,  and  washing,  and  after  de- 
ducting the  indenfinite  but  substantial  sums  returned  to  the  son  for  his 
clothing  and  other  expenses;  but  clearly  it  could  not  amount  to  17/22 
of  the  money  intrusted  to  the  mother  by  her  son.  The  proof  does  not 
show  any  contribution  to  his  parents'  support.  The  father  and  mother 
both  frankly  admitted  they  did  not  know  whether  the  mother's  receipts 
of  money  from  the  son  ever  exceeded  a  fair  estimate  for  his  board  and 
lodging  or  not.  In  other  words,  the  plaintiffs  wholly  failed  to  prove 
their  partial  dependency  upon  their  son  for  support. 

In  Smith  v.  Sash  Door  Co.,  96  Kan.  816,  153  Pac.  533,  cited  by  ap- 
pellee, there  was  a  positive  showing  of  a  substantial  contribution  by  the 
deceased  towards  his  parents'  support.  In  Fennimore  v.  Coal  Co.,  100 
Kan.  372,  164  Pac.  265,  no  question  was  raised  in  this  court  touching  the 
sufficiency  of  the  evidence  to  prove  that  the  deceased  had  in  fact  contrib- 
uted something  tangible  and  substantial  towards  his  parents'  support. 

A  similar  case  was  Conners  v.  Public  Serv.  Elec.  Co.,  89  N.  J.  Law, 
99,  97  Atl.  792,  where  the  son  gave  all  his  wages  to  his  mother,  which 
wages  were  more  than  the  value  of  his  board  and  lodging;  consequently, 
that  son  did  in  fact  contribute  something  substantial  to  the  support  of 
his  parents.  Here  the  difficulty  is  that  the  parents  themselves  with  com- 
mendable candor  admit  that  tfiey  do  not  know  whether  their  son  con- 
tributed anything  to  their  support  or  not.  Thus  the  proof  to  sustain  tfae 
finding  and  judgment  fails,  and  the  judgment  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  enter  judgment  for  defendant. 

It  is  so  ordered.    All  the  Justices  concurring. 
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SUPREME  JUDICIAL  COURT  OF  MAINE 


SCOTT'S  CASE.* 

1.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

FAILURE  OF  DEPENDENTS. 

In  a  proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  by  the  deserted  wife  and  also  by  the  mistress  of  deceased,  the  fact 
that  the  wife  was  wholly  dependent  on  deceased,  and  that  the  illegitimate 
children  of  the  mistress  and  deceased  were  also  wholly  dependent  on  him, 
did  not  necessitate  a  disposal  of  the  case  under  Workmen's  Compensation 
Act,  §  13,  as  though  there  were  no  dependents,  on  the  theory  that  the  con- 
dition was  one  not  contemplated  by  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

2.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION— 

"DESERTION"— "DEPENDENTS." 

A  deserted  wife,  who  has  subsequent  to  her  desertion  been  guilty  of 
adultery,  is  not  a  "dependent"  of  her  husband,  within  Rev.  St  c.  50,  §  1, 
subd.  8(a)  ;  "desertion"  under  the  act  having  its  usual  meaning  in  connec- 
tion with  marital  relations. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent;   Desertion.) 

3.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

DEPENDENTS— ILLEGITIMATE  CHILDREN. 

Illegitimate  children  of  a  decedent  are  not  conclusively  presumed  to 
be  dependent  on  him,  within  Rev.  St  c.  50,  §  1,  subd.  8(c),  under  the 
rule,  "Expressio  unius  est  exclusio  alterius." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

4.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION— 

"FAMILY"— "DEPENDENTS." 

Illegitimate  children  of  a  deceased  employee  living  with  decedent  and 
their  mother  are  "dependents"  of  decedent  within  Workmen's  Compensa- 
tion Act,  as  part  of  his  family;  a  "family"  being  a  collective  body  of  per- 
sons who  live  in  one  house  under  a  head  or  manager  who  has  a  legal  or 
moral  duty  to  support  the  members  thereof. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,  Family.) 

5.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION- 

STATUTES— CONSTRUCTION. 

The  Workmen's  Compensation  Act  will  be  construed  liberally  with  a 
view  to  carrying  out  its  general  purpose  and  not  strictly  as  other  statutes 
in  derogation  of  the  common  law. 

(For  other  cases  see  Master  and  Servant,  Dec  Dig  §  348.) 

6.  MASTER   AND   SERVANT  — WORKMEN'S    COMPENSATION 

ACT— CONSTRUCTION.  • 

The  general  purpose  of  the  Workmen's Oompensation  Act  is  to  trans- 

♦  Decision  rendered,  Nov.  12,  1918.    104  Atl.  Rep.  794. 
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fer  the  burdens  resulting  from  industrial  accidents  from  the  individual  to 
the  industry,  to  be  finally  distributed  upon  society  as  a  whole  by  compel- 
ling the  industry  through  the  employer  to  contribute  to  the  support  of 
those  who  are  lawfully  dependent  upon  deceased  for  sustenance  during 
his  lifetime. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  346.) 

Appeal  from  Supreme  Judicial  Court,  Penobscott  County,  at  Law. 

Proceedings  by  Mabel  Scott  and  another  under  the  Workmen's  Com- 
pensation Act  for  compensation  for  the  death  of  Harry  Scott,  opposed  by 
the  Eastern  Manufacturing  Company,  employer,  and  the  American  Mu- 
tual Liability  Company,  insurer.  From  a  decree  of  a  single  justice  in 
accordance  with  the  findings  of  the  chairman  of  the  Industrial  Accident 
Commission,  claimant,  Mabel  Scott,  the  employer,  and  the  insurer  all  ap- 
peal.   Appeal  dismissed,  and  decree  affirmed. 

Argued  before  Cornish,  C.  J.,  and  Spear,  Hanson,  Philbrook,  Dimn, 
Morrill,  Deasy,  and  Wilson,  JJ. 

Harold  H.  Murchie,  of  Calais,  and  Burleigh  Martin,  of  Augusta,  for 
Mabel  Scott. 

Emery  &  Waterhouse,  of  Biddeford,  for  Eastern  Mfg.  Co.  and 
American  Mut  Liability  Co. 

Frederick  B.  Dodd  and  Lawrence  V.  Jones,  both  of  Bangor,  for  >de- 
fendants. 

Wilson,  J.  This  is  an  appeal  from  the  decree  of  a  single  justice  in 
accordance  with  the  findings  of  the  chairman  of  the  Industrial  Accident 
Commission  under  section  34  of  chapter  50,  R.  S.,  known  as  the  Work- 
men's Compensation  Act 

On  the  24th  day  of  September,  1917,  one  Harry  Scott  received  an  in- 
jury while  in  the  employ  of  the  Eastern  Manufacturing  Company,  from 
which  death  resulted  on  the  following  day.  Following  his  death,  two 
claimants  filed  petitions  with  the  Industrial  Accident  Commission  claim* 
ing  to  be  dependents  under  the  act,  viz.,  Mabel  St.  Clair  Scott,  claiming 
to  be  the  lawful  wife  of  the  deceased  whom  he  had  deserted,  and  one 
by  Rachel  S.  Scott,  also  claiming  to  be  the  wife  of  the  deceased  and  de- 
pendent upon  him  for  her  support,  but  whose  claim  has  been  abandoned 
by  counsel.  The  petition  of  Rachel  S.  Scott,  however,  was  later  amended 
to  include  the  minor  children  of  said  Rachel  S.  Scott,  viz.,  Irene  F., 
Stanley  W.,  Harry  J.,  and  Donald  F.,  aged  ten,  seven  and  four  years,  and 
one  year  and  nine  months,  respectively. 

After  a  hearing,  the  chairman  of  the  Industrial  Commission  found 
from  the  evidence  submitted  that  Harry  Scott  received  the  injury  which 
caused  his  death  in  the  course  of  his  employment,  and  that  at  the  time  of 
his  injury  his  "average  weekly  wage'*  computed  according  to  subdivisioti  9 
of  section  1  of  the  act  was  $15  a  week,  and  that  his  dependents  were 
therefore  entitled  to  $7.50  per  week  for  a  period  of  300  weeks.  So  far 
there  seems  to  be  no  dispute  between  the  several  parties  to  these  pro- 
ceedings. 

The  questions  raised  under  this  appeal  are  upon  the  chairman's  rul- 
ings as  to  who  the  dependents  of  Harry  Scott  were  at  the  time  of  the 
injury  and  so  entitled  to  the  benefits.  Subdivision  8  of  section  1  of  the 
Workmen's  Compensation  Act  (chapter  50,  R.  S.)  defines  "dependents" 
fis  follows: 

"'Dependents'  shall  mean  members  of  the  employee's  family  or  next 
of  kin,who  are  wholly  or  partly  dependent  upon  the  earnings  of  the  em- 
ployee for  support  ^t  the  pmp  pf  the  injury." 
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It  then  provides  that — 

'The  following  persons  shall  be  conclusively  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employee: 

''(a)  A  wife  upon  a  husband  with  whom  she  lives,  or  from  whom  she 
was  living  apart  for  a  justifiable  cause,  or  because  he  had  deserted  her  or 
upon  whom  she  is  dependent  at  the  time  of  the  accident" 

"(c)  A  child  or  children,  including  adopted  and  step  children  under 
the  age  of  eighteen  years  (or  over  said  age,  but  physically  or  mentally 
incapacitated  from  earning)  upon  the  parent  with  whom  he  is  or  they 
are  living,  or  upon  whom  he  is  or  they  are  dependent  at  the  time  of  the 
death  of  said  parent,  there  being  no  surviving    ♦    ♦    ♦    parent." 

Bearing  upon  the  question  of  dependency,  the  chairman  of  the  com- 
mission, from  an  agreed  statement  signed  by  counsel  for  all  claimants, 
found  die  following  facts  which  appear  to  be  undisputed  by  either  the 
employer  or  the  insurer: 

Henry  Scott  was  lawfully  married  to  the  claimant  Mabel  St  Clair 
Scott  February  17,  1901,  but  deserted  her  after  three  years  of  married 
life.  Since  the  desertion  he  has  never  contributed  anything  toward  her 
support  One  child,  Herbert  Scott,  aged  sixteen  years,  was  bom  of  this 
lawful  union.  Five  years  after  the  desertion,  there  w%s  bom  to  Mabel 
St  C  Scott  an  illegitimate  child,  Ruth,  aged  nine  years  at  the  time  of  the 
hearing. 

After  the  desertion  of  his  wife,  Mabel  St  C  Scott,  Harry  Scott,  at 
least  ten  years  before  his  death,  formed  an  illicit  union  with  one  Rachel 
Somers,  who  is  named  in  the  petition  as  Rachel  S.  Scott.  The  four 
children  named  in  the  petition  of  Rachel  S.  Scott  the  chairman  finds  from 
the  agreed  statement  of  counsel  to  be  the  illegitimate  children  of  Harry 
Scott  and  Rachel  Somers,  and  were  members  of  his  family,  and  it  ap- 
pears to  be  assumed  in  the  agreed  statement  of  counsel  and  in  all  the  dis- 
cussion and  findings  of  the  chairman  that  they  were  all  known  under  the 
family  name  of  Scott 

Upon  these 'admitted  facts  the  chairman  of  the  commission  ruled  that 
the  four  children  of  Harry  Scott  and  Rachel  Somers  Scott  were  members 
of  his  family  and  his  next  of  kin  and  were  wholly  dependent  upon  him 
for  their  support  at  the  time  of  the  injury;  that  Mabel  St  C.  Scott  was 
not  a  member  of  his  family,  nor  dependent  upon  him  for  support;  that 
Rachel  S.  Scott  by  reason  of  the  illicit  union  could  not  be  a  dependent  un- 
der the  act;  and  therefore  the  four  minor  illegitimate  children  of  Harry 
Scott  and  Rachel  S.  Scott,  being  the  only  dependents,  were  entitled  to  all 
the  benefits  under  the  act.  From  the  decree  of  the  justice  rendered  in  ac- 
cordance with  this  decision  as  required  under  section  34  of  chapter  50, 
R  S.,  the  claimant  Mabel  St  C.  Scott,  the  employer,  and  the  insurer  all 
appeal.  The  contentions  of  the  several  parties,  and  we  state  the  facts  and 
contentions  of  parties  at  length  owing  to  the  questions  of  first  impression 
raised  by  this  case  under  the  act,  are  as  follows: 

1.  Mabel  St  C.  Scott  claims  that  the  chairman  of  the  commission 
erred  in  ruling  that  she  was  not  a  dependent  of  Harry  Scott  at  the  time 
of  the  injury,  inasmuch  as  she  was  his  lawful  wife  and  had  been  desertd 
by  him,  and  by  the  express  terms  of  the  statute  is  conclusively  presumed 
to  be  wholly  dependent  upon  the  deceased  husband  for  her  support;  that 
the  illegitimate  children  of  Harry  Scott  were  not  members  of  his  family 
or  his  next  of  kin,  because  their  father  and  mother  were  living  tog^cther 
contrary  to  law,  and  are  not  within  the  purview  of  subdivision  8  (c)  of 
chapter  50,  R.  S.,  which  she  contends  refers  only  to  legitimate,  adopted, 
and  step  children. 

2.  (Counsel  for  the  illegitimate  minor  children  of  Harry  Scott  and 
Rachel  S.  Scott  contend  that,  while  they  may  not  be  conclusively  pre- 
sumed to  be  dependent  under  paragraph  (a)  of  subdivision  8  of  section 
1  of  the  act,  yet  they  were  members  of  the  family  of  Harry  Scott  within 
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the  meaning  of  the  act,  and  were  as  a  matter  of  fact  wholly  dependent 
upon  him  at  the  time  of  his  death;  and  that  the  former  wife  by  her  act 
of  adultery  had  terminated  the  running  of  her  husband's  desertion  and 
had  thereby  taken  herself  out  of  the  class  conclusively  presumed  to  be 
dependent  and  was  not  at  the  time  of  his  death  a  member  of  his  family, 
or,  at  least,  was  not  dependent  upon  him  in  fact 

[1]  3.  Counsel  for  the  employer  and  insurer  join  with  counsel  for 
each  claimant  and  agree  each  is  correct  in  his  contention,  viz.,  that  Mabel 
St  C.  Scott  as  the  lawful- deserted  wife  was  wholly  dependent  upon  the 
deceased,  and  that  the  four  children  of  Harry  Scott  and  Rachel  S.  Scott 
were  also  wholly  dependent  upon  him ;  but  that  such  a  condition  was  not 
contemplated  by  the  statute,  and  therefore  the  case  must  be  disposed  of 
.under  section  13  of  the  act  as  though  there  were  no  dependents. 

We  must  reject  the  contention  of  counsel  for  the  employer  and  in- 
surer as  wholly  contrary  to  the  spirit  and  "general  purpose"  of  the  law. 
Coakle/s  Case  (216  Mass.  71,  102  N.  E.  930,'  Ann.  Cas.  191SA,  867. 

[2]  We  sustain  the  ruling  of  the  chairman  of  the  commission  that 
Mabel  St  C.  Scott  was  not  a  dependent  of  Harry  Scott  at  the  time  of 
the  injury,  though  not  for  the  reasons  assigned  by  the  chairman  in  his 
decree.  The  ch^man  appears  to  find  that,  inasmuch  as  Mabel  St  C 
Scott  was  no  longer  living  with  the  deceased  and  was  not  in  fact  de- 
pendent upon  him  for  support,  the  conclusive  presumption  of  the  statute 
arising  from  her  marriage  to  the  deceased  and  his  desertion  of  her  is 
overcome.  H  there  were  no  other  facts  in  the  case  than  her  marriage  and 
his  desertion,  we  think  the  presumption  of  her  dependency  could  not  be 
overcome  by  evidence,  but  is  conclusive.  Greenleaf,  Ev.  (16th  Ed.)  vol 
1,  §  15;  Nelson's  Case,  217  Mass.  467,  470.  105  N.  E.  357,  Ann.  Cas.  1915C, 
8iS2.  The  fact  of  whether  she  was  or  not  actually  a  member  of  his  fam- 
ily or  dependent  upoh  him  for  support  would  then  be  immaterial. 

Another  fact,  however,  appears  in  this  case,  which  we  think  takes 
Mabel  St  C  Scott  out  of  the  class  conclusively  presumed  to  be  dependent 
and  places  her  in  the  class  that  requires  proof,  and  that  is  her  act  of 
adultery  after  being  deserted  by  her  husband.  Her  counsel  do  not  deny 
that  by  that  act  she  would  be  precluded  from  obtaining  a  divorce  on  the 
ground  of  desertion.  We  think  the  word  "desertion"  as  used  in  this 
connection  has  its  usual  meaning  when  used  in  connection  with  marital 
relations.  Desertion  as  a  ground  for  divorce  must  continue  up  to  the 
time  of  filing  the  libel,  and  involves  not  only  the  willful  abandonment 
without  just  cause,  or  the  consent  of  the  other  party,  but  also  the  con- 
tinued refusal  to  return  without  justification.  If  the  deserted  party  at  any 
time  furnishes  just  cause  for  the  one  deserting  refusing  to  return,  or  by 
his  or  her  acts  consents  to  the  separation,  desertion  as  a  willful  and  un- 
justifiable abandonment  of  one  party  by  the  other  and  as  a  ground  of 
divorce  ceases.  Ford  v.  Ford,  143  Mass.  577,  10  N.  E.  474;  Whippen  v. 
Whippen,  147  Mass.  284,  17  N.  E.  644.  Without  a  conclusive  presumption 
in  her  favor,  Mabel  St  C.  Scott,  though  she  was  one  of  the  deceased's 
next  of  kin,  or  even  if  within  the  meaning  of  the  act  was  still  a  member 
of  his  family,  has  no  standing  in  this  case,  as  it  is  admitted  that  she  was 
not  dependent  upon  him  in  fact  Nelson's  Case,  217  Mass.  467,  105  N.  E. 
357,  Ann.  Cas.  1915C,  862;  Newman's  Case,  222  Mass.  563,  111  N.  E.  359. 
L.  R.  A.  1916C,  1145;  Fierro's  Case,  223  Mass.  378,  111  N.  E.  957;  Ve- 
ber's  Case,  224  Mass.  86,  112  N.  E.  485. 

It  is  not  necessary  to  decide  whether  the  illegitimate  children  of 
Harry  Scott  were  his  next  of  kin,  since,  in  this  case,  the  only  ground 
upon  which  it  could  be  claimed  that  they  were  his  next  of  kin  Would  be 
because  they  had  become  his  heirs  under  section  3,  c.  80  R.  S.,  by  being 
adopted  into  his  family.  Morton  v.  Morton,  62  Neb.  420,  87  N.  W.  182. 
If  they  were  members  of  his  family  at  the  time  of  his  death,  for  that 
reason  alone,  being  wholly  dependent  upon  him  in  fact,  they  would  bt 
pptitlcd  to  the  benefits  of  th^  ?ict 
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[3]  We  do  not  thmk  that  illegitimate  children  come  within  the  class 
deRned  in  paragraph  (c)  of  subdivision  8  of  section  1  of  chapter  50,  R. 
S.,  and  so  are  conclusively  presumed  to  be  dependents  of  a  deceased  par- 
ent. Notwithstanding  the  rule  of  liberal  construction  expressly  enjoined 
upon  those  interpreting  the  act,  the  application  of  the  familiar  rule  of 
construction,  "Expressio  unius  est  exclusio  alterius,"  seems  to  us  upon 
reason  and  authority  to  be  proper  in  this  instance.  Lyon  v.  Lyon,  88  Me. 
395,  34  Aa  180;  Hall  v.  Cressey,  92  Me.  514,  516,  43  AU.  118;  Bell  v. 
Terry  &  Tench  Co.,  177  App.  Div.  123,  163  N.  Y.  Supp.  733. 

[4]  The  determining  factor  in  this  case  is:  Were  these  illegitimate 
children  members  of  the  family  of  Harry  Scott  at  the  time  of  his  death? 
We  must  accept  the  finding  of  the  chairman  of  the  commission  upon 
this  question  as  to  the  |act  of  their  living  in  that  relationship;  the  only 
question  open  for  this  court  is  whether  they  may  lawfully  be  considered 
members  of  his  family  within  the  meaning  of  the  statute.  The  word 
"family"  is  one  of  elastic  and  somewhat  varied,  meaning  Its  meaning  in 
any  particular  statute  is  a  question  of  intent  and  must  be  determined 
largely  by  the  purpose  of  the  act  and  the  connection  in  which  it  is  used; 
while,  as  used  in  wills  and  expressing  relationship,  it  has  a  broader 
meaning.  Jacobs  v.  Prescott,  102  Mc.  63,  65  Atl.  761,  A  common  defi- 
nition of  the  word  in  acts  granting  benefits  to  members  of  a  "family"  is 
"a  collective  body  of  persons  who  live  in  one  house  under  a  head  or 
manager  who  has  a  legal  or  moral  duty  to  support  the  members  thereof." 
Fox  V.  Waterloo  Nat.  Bank,  126  Iowa,  481,  102  N.  W.  424;  Sheehy  v. 
Scott,  128  Iowa,  551,  553,  104  N.  W.  1139,  4  L.  R.  A.  (N.  S.)  365;  Holn- 
back  V.  Wibon,  159  111.  148,  42  N.  E.  169;  Wike  Bros.  v.  Gamer,  179 
IlL  257,  259,  53  N.  E.  613,  70  Am.  St.  Rep.  102;  Cowden's  Case,  225  Mass. 
66,  67,  113  N.  E.  1036;  Robbins  v.  Railway  Co.,  100  Me.  496,  506,  62  Atl 
136,  1  L.  R.  A.  (N.  S.)  963.  There  appears  to  be  no  question  from  the 
statement  of  facts  but  that  Harry  Scott,  Rachel  S.  Scott,  and  their  chil- 
dren were  living  together  in  one  household  of  which  Harry  Scott  was  the 
head  and  manager  supporting  them.  But  it  is  urged,  and  we  think  the 
point  is  well  taken,  that  they  must  not  be  violating  any  law  by  so  doing. 
Gordon  v.  Stewart,  4  Neb.  (Unof.)  852,  96  N.  W.  624.  The  violation  of 
law  in  this  case,  however,  only  applies  to  Harry  Scott  and  Rachel  S. 
Scott,  as  was  recognized  in  the  case  last  cited;  and  it  was  held  in  Bell 
V.  Keach,  80  Ky.  42,  45,  Rutherford  v.  Mothershed,  42  Tex.  Civ.  App.  360, 
92  S.  W.  1021,  Lane  v.  Philips,  69  Tex.  240,  6  S.  W.  610,  5  Am.  St.  Rep. 
41,  and  Roberts  v.  Whaley,  192  Mich.  133,  158  N.  W.  209,  L.  R.  A.  1918A, 
189,  that  there  being  a  natural  and  moral  duty  on  the  part  of  the  father 
to  support  his  illegitimate  children,  even  though  at  the  time  he  was  liv- 
ing in  adultery  with  the  mother,  and  had  a  wife  living  apart,  the  father 
and  the  illegitimate  children  constitute  a  household  or  family  entitled  to 
receive  the  benefits  of  a  Homestead  Act,  and  the  illegitimate  children 
were  held  to  be  dependents  in  case  of  the  father's  death  under  the  Work- 
men's Compensation  Act  of  Michigan  (Acts  Extra  Sess.  1912,  No.  10)  in 
the  cases  above  cited. 

The  common  law  was  very  harsh  in  its  attitude  toward  the  offspring 
of  unlawful  unions.  Nearly,  if  not  all,  the  states,  however,  have  relaxed 
the  rigor  of  the  common-law  rule,  especially  with  reference  to  the  rights 
of  the  illegitimate  child  in  the  property  of  his  or  her  parents  at  their 
death,  and,  following  the  more  liberal  spirit  of  the  civil  and  canon  law, 
have  enacted  statutes  permitting  illegitimate  children  when  the  parents 
intermarry,  or  when  they  are  publicly  acknowledged  by  the  father,  to 
inherit  equally  from  the  father  and  mother  and  their  collateral  kindred. 
Section  3,  c.  80,  R.  S.  The  natural  and  moral  duty  of  the  father  to  sup- 
port and  maintain  them  is  generally  recognized.  Kent,  Com.  vol.  2,  pp. 
212-214;  Schouler's  Dom.  Rel.  §  279;  chapter  102,  R.  S.  Harry  Scott  was 
violating  no  law  in  fulfilling  these  natural  and  moral  obligations  of  car- 
ing for  and  supporting  his  illegitimate  children.    The  law  condemns  his 
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acts  so  far  as  his  relations  with  Rachel  Soiners  were  concerned;  but,  hav- 
ing brought  these  children  into  the  world,  it  was  his  duty  to  care  for 
them.  They  are  not  to  blame  for  their  conditions,  nor  their  manner  of 
coming  into  existence,  and,  having  been  recognized  by  him  as  his  children, 
the  law  regards  it  as  his  duty  to  support  them,  and,  having  assumed  that 
obligation  and  maintained  them  in  his  household,  we  think  they  became 
members  of  his  family  and  dependents  within  the  meaning  of  the  Work- 
men's Compensation  Act  of  this  state.    Rev.  St  c  50,  §§  1-48. 

The  Michigan  case  above  cited  was  decided  upon  this  ground.  The 
father  in  that  case  had  a  wife  in  an  asylum  for  the  insane,  by  whom  he 
had  one  daughter  who  was  living  apart  from  him,  and  to  whom  he  con- 
tributed nothing  toward  her  support  He  formed  an  illicit  union  with  his 
housekeeper,  by  whom  he  had  two  children.  The  court  held,  there  being 
no  provision  in  the  Michigan  statute  of  conclusive  dependency  on  the  part 
of  the  wife  as  in  the  Maine  statute,  that  the  wife  was  net  a  dependent, 
she  being  supported  by  the  state,  that  the  daughter  of  the  lawful  wedlock 
was  not  a  dependent,  inasmuch  as  he  was  contributing  nothing  toward 
her  support.  The  mistress  had,  of  course,  no  standing  in  law  and  ap- 
parently made  no  claim,  but  it  was  held  that  inasmuch  as  he  had  cared  for 
and  supported  the  illegitimate  children  in  his  household,  and  it  was  his 
legal  and  moral  duty  to  support  them^  that  they  had  a  right  to  expect  a 
continuance  of  that  support  had  he  lived,  and  that  they  were  therefore 
members  of  his  family  and  dependents  within  the  meaning  of  the  Michi- 
gan statute. 

The  case  of  Bell  v.  Terry  &  Tench  Co.,  177  App.  Div.  123,  163  N.  Y. 
Supp.  733,  cited  by  counsel  for  Mabel  St  C  Scott,  is  not  in  point  contra. 
The  New  York  statute  does  not  provide  for  the  pa3rment  of  the  death 
benefits  to  the  dependents  and  then  define  dependents  as  many  statutes  of 
this  nature  do,  but  stipulates  that  it  shall  be  paid  to  the  wife  with  addi- 
tional compensation  to  children,  if  any,  under  18  years  of  age.  The  court 
there  held  that  the  word  "children,"  which  the  statute  expressly  provided 
included  posthumous  children  and  children  legally  adopted,  by  the 
familiar  rule  of  construction  above  referred  to,  excluded  all  illegitimate 
children.  We  have  already  applied  the  same  doctrine  to  the  Maine  stat- 
ute, so  far  as  it  is  applicable  to  this  case. 

[5,  6]  It  is  true  that  the  rights  of  these  children  of  Harry  Scott  and 
Rachel  S.  Scott  are  purely  statutory,  and,  unless  they  can  be  fairly  said 
to  come  under  its  provisions,  they  cannot  take.  It  is  a  well-recognized 
rule  of  construction  of  acts  of  this  kind,  however,  and  expressly  enjoined 
upon  those  whose  duty  it  is  to  administer  this  statute,  that  it  shall  be 
construed  liberally  with  a  view  to  carrying  out  its  general  purpose,  and 
not  strictiy  as  other  statutes  in  derogation  of  common-law  rights  usually 
are.  Section  37,  c.  50,  R.  S.;  Simmon's  Case,  117  Me.  175,  177,  103  Atl.  68. 
We  so  construe  it.  The  general  purpose  of  this  act  undoubtedly  is  to 
transfer  the  burdens  resulting  from  industrial  accidents,  regardless  of 
who  may  be  at  fault,  from  the  individual  to  the  industry  and  finally  dis- 
tribute it  upon  society  as  a  whole,  by  compelling  the  industry,  in  which 
the  accident  occurs,  through  the  employer,  to  contribute  to  the  support  of 
those  who  were  actually  and  lawfully  dependent  upon  the  deceased  for 
their  sustenance  diiring  his  lifetime.  To  transfer  it  in  this  case  from  the 
deceased  upon  whom  these  children  were  actually  dependent  in  his  life- 
time and  who  had  lawfully  assumed  the  burden,  to  this  mother,  even 
though  she  had  violated  the  social  canons  and  the  law  of  the  land  in  pro- 
ducing these  offspring,  or  upon  the  town  in  which  they  may  have  a  pauper 
residence,  is  not  in  accord  with  the  general  purpose  of  this  act 

Appeals  dismissed  with  one  bill  of  costs  to  appellee. 

Decree  of  sitting  justice  affirmed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Worcester. 


MALLORY'S  CASE.* 

1.   MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION— 
APPEAI^RESERVATION  OF  GROUND  OF  REVIEW. 
Where  counsel  for  the  compensation  insurer  stated  before  the  Indus- 
trial Accident  Board  that  he  did  not  wish  to  raise  any  question  as  to  the 
giving  of  notice  of  injury,  the  insurer  cannot  contend  for  the  first  time 
in  tiie  Supreme  Judicial  Court  on  appeal  that  the  notice  was  insufficient 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418(3].) 

Z  MASTER  AND   SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— APPEAI^REVIEW  OF  EVIDENCR 

On  appeal  from  decree  of  superior  court  affirming  award  under  Work- 
men's Compensation  Act,  Supreme  Judicial  Court  is  not  concerned  with 
weight  of  evidence  or  credibility  of  witnesses,  and  findings  of  fact  in 
report  of  single  member  of  Accident  Board,  which  were  affirmed  on  re- 
view, must  stand,  unless  plainly  unwarranted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

3.  MASTER  AND  SERVANT  —  WORKMEN'S   COMPENSATION 

ACT— INJURY  ARISING  OUT  OF  AND  IN  COURSE  OF  EM- 
PLOYMENT—EVIDENCE, 
In  proceedings  for  compensation  for  death  of  stock  cutter,  evidence 

held  to  sustain  finding  that  injury,  cut  in  big  toe  from  dropping  of  plank, 

arose,  out  of  and  in  course  of  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  MASTER   AND   SERVANT  — WORKMEN'S    COMPENSATION 

ACT— INJURY  AS  CAUSE  OF  DEATH. 

Widow,  claiming  under  Compensation  Act,  not  being  bound  by  in- 
surer's evidence^  and  having  presented  evidence  warranting  finding  that 
blow  was  sufficient  to  cause  conditions  found  to  exist  on  autopsy,  and 
which  caused  death,  Supreme  Judicial  Court  cannot  say  as  matter  of  law 
that  the  conclusion  that  the  injury  was  cause  of  death  was  error. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

Appeal  from  Superior  Court,  Worcester  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Mrs.  Mary 
A.  Mallory  for  compensation  for  the  death  of  Edward  G.  Mallory,  the 
employee,  opiK>8ed  by  the  J.  W.  Bishop  Company,  the  employer,  and  the 
£iiq>loyers'  Liability  Assurance  Corporation,  Limited,  the  insurer.  Com- 
pensation was  awarded,  the  award  affirmed  by  the  superior  court,  and 
from  its  decree  the  insurer  appeals.    Affirmed. 

Chas.  C  Milton  and  Frank  L.  Riley,  both  of  Worcester,  for  appellant 
Frank  B.  Hall  and  John  H.  Matthews,  both  of  Worcester,  for  appellee. 

Brxlby,  J.  [1]  It  is  urged  that  the  claim  for  compensation  should 
be  disallowed  because  it  does  not  appear  from  the  record  that  any  notice 
of  the  injury  had  been  given  as  required  by  St.  1911,  c  751,  pt.  2,  §§  15,  16. 

*  Decision  rendered,  Oct.  18,  191&    120  N.  E.  Rep.  592. 
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But  it  s^pears  that  a  notice  in  writing  as  required  by  the  statute  was  ac- 
tually given  to  the  insurer,  the  only  possible  error  in  whidi  was  that  the 
date  of  the  accident  is  given  as  of  April  18  instead  of  April  17,  and  it  is 
unnecessary  to  consider  the  effect,  if  any,  of  any  question  of  variance, 
for  counsel  for  the  insurer  having  expressly  stated  before  the  Industrial 
Accident  Board  that  'he  did  not  wish  to  raise  any  question  as  to  the 
giving  of  notice  of  the  injury*  it  cannot  when  defeated  contend  for  the 
first  time  in  this  court  on  appeal  that  the  notice  was  insufficient  Cleve- 
land v.  Welsh,  4  Mass.  591;  Brown  v.  Webber,  6  Cush.  560,  563;  Dole 
V.  Boutwell,  1  Allen,  286,  287;  Oulighan  v  .Butler,  189  Mass.  287,  75  N. 
£.  726.  The  argument  for  reversal  oti  the  merits  is  that  there  is  no  evi- 
dence warranting  a  finding  that  the  deceased  employee  received  an  injury 
in  the  course  of  or  arising  out  of  his  employment  and  that  the  finding  of 
the  Board  having  been  based  on  mere  conjecture,  the  decree  awarding 
compensation  to  the  widow  must  be  reversed. 

[2,  3]  We  are  not  concerned  with  the  wei^t  of  evidence  or  the  credi- 
bility of  witnesses,  and  the  findings  of  fact  in  the  report  of  the  single 
member  of  the  Board  which  were  affirmed  and  adopted  on  review  must 
stand  unless  plainly  unwarranted.  Herrick's  Case,  217  Mass  HI,  104  N.  £. 
432.  The  uncontroverted  evidence  recited  in  the  report  shows  that  the 
employee,  a  stock  cutter,  while  carrying  a  plank  from  a  pile  of  lumber  in 
the  mill  yard  to  the  saw  where  he  worked  dropped  the  plank  on  his  foot, 
and  on  his  own  statements  which  were  admissible,  and  the  evidence  of 
his  wife  and  of  the  physician  who  attended  him  before  his  removal  to 
the  hospital,  it  properly  could  be  found  that  the  blow  injured  the  big  toe 
of  his  left  foot  causing  a  ragged  cut  extending  perhaps  three-quarters  of 
an  inch  across  the  base  of  the  nail  from  which  blood  oozed. 

[4]  But,  if  the  finding  that  die  injury  arose  out  of  and  in  the  course 
of  his  emplo3rment  is  amply  sustained,  the  further  finding  is  that  the 
employee  died  of  septicemia,  or  blood  poisoning.  It  is  upon  this  finding 
^at  the  principal  contention  of  the  insurer  rests,  that  the  injury  described 
was  not  the  cause  of  the  employee's  death.  It  was  said  in  Madden's  Case, 
222  Mass.  487,  495,  111  N.  E.  379,  383  (L.  R,  A.  1916D,  1000)  : 

'The  substantial  question  is  whether  the  diseased  condition  was  the 
cause,  or  whether  the  emplo3rment  was  a  proximate  contributing  cause." 

The  narration  of  his  objective  symptoms  as  given  by  his  wife  after  he 
returned  home  on  the  day  of  the  accident  is  that  both  the  toe  and  foot 
were  swollen  and — 

"turned  a  purplish  red"  and  the  next  day  "the  foot  was  puffed  up,  the 
toe,  the  foot  and  leg  were  puffed  up  to  about  the  knee.  It  looked  as  if  it 
were  pressed  upon.  *  *  *  It  was  a  dark  color,  a  reddish  purple,  dark 
red." 

The  physician  who  attended  him  and  arranged  for  his  admission  to 
the  hospital  where  he  died  three  days  after  the  injury  substantially  cor- 
roborated the  evidence  of  the  widow.  It  is  argued  that  his  injuries  were 
insufficient  to  cause  septicemia,  in  so  brief  a  period,  and  the  autopsy  re- 
vealed a  septic  condition  of  the  left  knee  with  a  general  septicemia.  It 
is  also  disclosed  that  the  knee  joint  which  was  found  to  be  infiltrated 
with  from  three  to  four  ounces  of  thin  pus  was  the  primary  seat  of 
the  infection.  If  in  connection  with  these  apparently  undisputed  facts 
the  question  of  the  cause  of  death  rested  solely  on  the  medical  evidence 
of  the  hospital  staff,  the  employee's  condition  did  not  arise  from  the  in- 
jury as  he  was  then  suffering  from  septic  arthritis  which  had  developed 
general  septicemia  in  his  system  to  which  his  death  was  solely  attrib- 
utable The  widow  and  claimant,  however,  was  not  conclusively  bound 
by  the  evidence  introduced  by  the  insurer  and  having  presented  evidence 
which  warranted  a  finding  that  the  blow  from  the  plank  would  be  suffi- 
cient to  cause  the  septic  conditions  previously  described  and  which  caused 
his  death  we  cannot  say  as  matter  of  law  that  the  conclusion  was  wrong. 
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Crowlc/s  Case,  223  Mass.  288,  289,  111  N.  E.  786;  Maddcn's  Case,  222 
Mass.  487,  111  N.  E.  379,  L.  R.  A.  1916D,  1000. 

The  rulings  requested  by  the  insurer  were  denied  rightly  and  the  de- 
cree should  be  affirmed. 

Ordered  accordingly. 


COURT  OF  APPEALS  OF  NEW  YORK. 


TWONKO 

V. 

ROME  BRASS  &  COPPER  CO.  ct  al. 


Appeal  of  AMERICAN  MUT.  COMPENSATION  INS.  C0.» 

1.  MASTER  AND   SERVANT— WORKMEN'S  COMPENSATION- 

NOTICE  OF  CLAIM— WAIVER. 

An  unauthorized  agent,  acting  for  an  employer  and  the  insurance 
carrier,  cannot  waive  Workmen's  Compensation  Act,  §  28,  requiring  claim 
for  compensation  to  be  filed  with  the  commission  within  one  year,  so  as 
to  make  the  waiver  binding  on  the  parties  to  a  proceeding  to  obtain  com- 
pensation for  personal  injuries 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER  AND   SERVANT— WORKMEN'S  COMPENSATION- 

ESTOPPEL. 

An  employer  and  an  insurance  carrier  under  the  Workmen's  Com- 
pensation Act  were  not  estopped  to  set  up  that  Workmen's  Compensation 
Act,  §  28,  requiring  claim  for  compensation  to  be  filed  with  the  commis- 
sion within  one  year,  was  not  complied  with,  because  the  insurance  car- 
rier had  paid  medical  bills  for  the  injured  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

3.  MASTER  AND   SERVANT-^WORKMEN'S  COMPENSATION- 

PRESENTATION  OF  CLAIM— LIMITATIONS. 

An  injured  employee  whg  fails  to  present  a  claim  for  compensation 
to  the  dommission  within  one  year  as  required  by  Workmen's  Compen- 
sation Act,  §  28  is  thereafter  barred  from  obtaining  compensation  for 
his  injuries. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Frank 
Twonko  for  compensation  for  personal  injuries,  opposed  by  the  Rome 
Brass  &  Copper  Company,  employer,  and  the  American  Mutual  Com- 
pensation Insurance  Company,  insurance  carrier.  Award  was  affirmed 
by  a  divided  court  (183  App.  Div.  292,  170  N.  Y.  Supp.  682),  and  the 
employer  and  insurance  carrier  appeal.    Order  reversed. 

♦  Decision  rendered,  Oct  IS,  19ia    120  N.  E.  Rep.  638. 
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Jeremiah  R  Connor,  of  New  York  City  for  appellant  American  Mut 
Compensation  Ins  Co. 

Briggs  &  Evans,  of  Rome,  for  appellant  Rome  Brass  &  Copper  Co. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel),  for 
respondent  State  Industrial  Commission. 

Michael  J.  Larkin,  of  Rome,  for  respondent  Twonko. 

Crane,  J.  Section  18  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c  67),  as  applicable  to  this  case,  required  notice  of  the  injury  lo  be 
given  to  the  employer  within  10  days  after  the  accident,  and  by  section  28 
the  right  to  claim  compensation  w^s  forever  barred  unless  within  one 
year  after  the  accident  the  claim  for  compensation  was  filed  with  the  com- 
mission. Neither  of  these  provisions  was  complied  with.  The  commission 
found  that  the  employer  was  aware  of  the  accident  and  that  neither  the 
employer  nor  the  insurance  carrier  was  prejudiced  by  the  failure  to  give 
the  notice  required  by  section  18.  It  may  be  that  there  is  some  evidence 
to  sustain  sudi  a  finding,  but  we  are  of  the  opinion  that  there  is  no  legal 
excuse  shown  for  failure  to  comply  with  section  28.  The  commission 
found,  and  the  Appellate  Division  has  sustained  the  finding  by  a  divided 
court,  that  the  employer  and  the  insurance  carrier  were  estopped  from 
raising  this  objection.    The  facts  do  not  justify  this  conclusoin. 

Frank  Twonko,  while  in  the  employ  of  the  Rome  Brass  &  Copper 
Company,  was  injured  on  July  20,  1914.  His  claim  for  compensation  was 
filed  wiUi  the  workmen's  compensation  commission  on  September  9,  1915, 
or  51  days  after  his  right  to  compensation  was  barred  by  the  statute. 
Twonko  claimed  to  have  stepped  in  a  hole  in  the  floor,  turning  his  ankle, 
which  thereafter  led  to  serious  results.  He  continued  at  work  for  2  days, 
and  then  remained  at  home  for  4  weeks.  At  the  end  of  this  period  he 
returned  to  work  for  3  days,  and  then  remained  at  home  for  5  weeks, 
when  he  called  a  doctor  and  was  taken  to  the  infirmary. 

Dr.  Reid,  who  attended  him,  was  apparently  anxious  about  his  com- 
pensation, as  on  September  26,  1914,  the  Rome  Brass  &  Copper  Company 
wrote  to  Mr.  Whilliver,  the  district  manager  of  the  American  Mutual 
Compensation  Insurance  Company,  notifying  him  of  the  accident,  and 
stating  that  Dr.  Reid  wanted  to  know  sibout  the  man's  hospital  and  medi- 
cal charges.  The  insurance  carrier  replied  on  September  28,  1914,  asking 
particulars  regarding  the  accident.  On  October  20,  1914,  Kenneth  Bow, 
paymaster  of  the  Rome  Brass  &  Copper  Company,  called  at  the  Rome 
Infirmary  and  procured  from  Frank  Twonko  a  written  statement,  signed 
by  him,  giving  the  details  of  his  accident  and  the  extent  of  the  injury. 
On  October  23,  1914,  a  copy  of  this  statement  was  sent  by  the  employer 
to  the  insurance  company.  Twonko  remained  in  the  infirmary  until  the 
6th  of  January,  1915.  The  insurance  company  sent  checks  to  Drs.  Reid 
and  Stranahan  for  their  services  to  Twonko  as  follows:  On  November 
3,  1914,  for  $8;  on  November  14,  1914,  for  $44;  on  January  12,  1915,  for 
$10;  and  on  February  6,  1915,  for  $5;  and  to  the  Rome  Infirmary  a  check 
dated  December  7,  1914,  for  $30,  and  on  January  12,  1915,  a  dieck  for  $31. 

Twonko  testified: 

That  at  the  time  he  signed  the  statement  of  October  20th  for  Ken- 
neth Bow,  he  understood  that  it  was  a  notice  to  the  company  of  claim  for 
compensation.  "Mr.  Petz  [the  interpreter]  told  me  that  I  was  going  to  get 
money  from  the  Compensation  Insurance  Company,  and  that  was  9ie 
reason  I  signed  the  papers." 

The  witness  further  says  that  this  was  the  reason  that  he  gave  no 
further  notice.     Bow  testified: 

"We  told  him  that  in  order  to  have  all  the  facts,  so  he  would  recdve 
his  compensation,  it  would  be  necessary  for  him  to  give  us  a  statement 
exactly  how  the  accident  occurred  and  the  time  he  laid  off." 
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[1]  These  drcumstances,  together  with  the  fact  that  Twonko  did  not 
speak  English,  are  the  basis  for  the  estoppel  found  by  the  commission. 
There  is  no  suggestion  that  the  claim  which  the  law  required  should  be 
filed  with  the  commission  was  referred  to,  or  that  it  was  even  intimated 
that  it  should  not  be  filed.  The  claimant  was  obliged  to  give  notice  to 
the  employer  as  well  as  file  a  claim  with  the  commission.  In  his  testimony 
it  may  be  noted  that  he  considered  his  statement  of  Octboer  20,  1914,  to 
be  a  notice  to  the  company,  not  that  he  thought  it  a  claim  to  be  filed  with 
the  commission.  It  may  be  that  the  claimant  knew  nothing  about  the 
procedure  under  the  Workmen's  Compensation  Law,  but  his  ignorance 
cannot  weaken  its  provisions  and  requirements.  They  are  as  binding 
npon  him  as  upon  one  fully  acquainted  with  all  the  privileges  and  obliga- 
tions of  the  act.  Even  if  we  assume  that  Bow  undertook  to  waive  for 
his  company  and  the  insurance  carrier  the  provisions  of  section  28  (which 
is  not  the  fact),  yet  he  had  no  authority  so  to  do,  and  such  an  attempt 
would  not  be  binding  upon  the  parties  to  this  proceeding.  Dailey  v. 
Stoll,  211  N.  Y.  74.  105  N.  E.  87. 

The  claimant  had  until  July  20,  1915,  to  file  his  claim  with  the  com^ 
mission.  The  last  payment  by  the  insurance  carrier  of  any  money  for  his 
benefit  was  on  February  6,  1915.  During  a  period,  therefore,  of  five 
months,  the  claimant  knew  that  he  was  receiving  no  money  upon  his 
claim  or  by  virtue  of  his  statement  given  to  Bow.  The  first  letter  from 
his  lawyer  to  the  commission  is  dated  August  21,  1915. 

[2]  That  the  insurance  carrier  paid  the  doctors  and  the  infirmary 
could  not  amount  to  estoppel,  without  some  representation  by  it  justify- 
ing the  claimant  in  a  belief  that  his  claim  had  been  filed  or  would  be 
filed  with  the  commisison. 

[3]  The  law  states  that  the  right  to  compensation  shall  be  forever 
barred  unless  within  one  year  after  the  accident  a  claim  for  compensation 
shall  be  filed  with  the  commission.  These  plain  provisions  cannot  be  dis- 
pensed with  by  such  evidence  as  we  have  in  this  case.  Buckles  v.  State  of 
New  York,  221  N.  Y.  418.  117  N.  E.  811. 

The  order  of  the  Appellate  Division  should  be  reversed,  and  the  de- 
termination of  the  State  Industrial  Commission  annulled,  and  claim  dis- 
missed, with  costs  against  the  Industrial  Commission  in  this  court  and  in 
the  Appellate  Division. 

Hiscock,  C.  J.,  and  Chase,  Collin,  Cuddeback,  Hogan,  and  McLaughlin, 
JJ.,  concur. 

Order  reversed,  etc. 


SUPREME  COURT  OF  NEW  YORK. 

Speqal  Term,  New  York  County. 


ROBILOTTO 

V. 

BARTHOLDI  REALTY  CO.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  LAW 
—SERVANT  ILLEGALLY  EMPLOYED  — DE FEN  SE  — DE- 
MURRER. 

Action  by  administrator  of  boy  under  16,  employed  in  violation  of  La- 
bor Law,  §  93,  subd.  2,  and  killed  while  engaged  in  employment  enumer- 

♦  Decision  rendered,  September,  19ia    172  N.  Y.  Supp.  328. 
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ated  in  Workmen's  Compensation  Law,  art  1,  §  2^  group  22,  brought  for 
benefit  of  father  and  next  of  kin,  cannot  be  mamtained;  section  11  of 
latter  act  providing  the  exclusive  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  366.) 

Action  by  Frank  Robilotto,  as  administrator  of  Michael  Robilotto,  de- 
ceased, against  the  Bartholdi  Realty  Company.  Demurrer  to  defense 
overruled. 

Abraham  Rickman,  of  New  York  City,  for  plaintiff. 
Frank  J.  O'Neill,  of  New  York  City,  for  defendant 

McAvoY,  J.  The  plaintiff's  intestate,  an  infant  under  the  age  of  16 
years,  was  killed  while  in  the  employ  of  the  defendant,  by  an  injury  oc- 
curring during  such  service  and  employment,  through  the  negligence  of 
the  defendant  This  action  is  to  recover  damages  in  behalf  of  the  father 
of  said  infant  and  his  next  of  kin  because  of  such  death  by  the  wrongful 
act  of  the  defendant,  and  in  answer  to  the  claim  for  damages  there  is  set 
forth  a  defense  which  alleges  that  the  subject-matter  of  the  action  is 
not  within  the  jurisdiction  of  the  court,  because  the  Workmen's  Compen- 
sation Law  of  the  state  (Consol.  Laws,  c.  67),  which  was  in  full  force 
and  effect  at  the  time  the  plaintiff's  intestate  is  alleged  to  have  sustained 
the  personal  injuries  resulting  in  his  death,  provided  the  excluisve  com- 
pensation for  such  death.  Workmen's  Compensation  Law,  §  11.  The 
defense  compasses  the  business  carried  on  by  the  defendant  within  the 
businesses  included  in  the  term  '^hazardous  employments";  that  is,  that 
the  plaintiff's  intestate  was  engaged  in  the  operation  of  a  passenger  ele- 
vator, which  is  an  employment  enumerated  in  article  1,  section  2,  group  22, 
of  the  present  Workmen's  Compensation  Act.  Besides,  it  is  shown  and 
deemed  to  be  true  on  this  demurrer  that  the  defendant  has  provided  for 
the  benefit  of  the  plaintiff,  or  in  the  event  of  death  for  the  next  of  kin 
of  his  intestate,  compensation  for  injury  or  death  therein  in  one  of  the 
methods  prescribed  by  section  50  of  the  act,  and  that  therefore  the  ex- 
clusive remedy  for  such  wrongful  act  resulting  in  death  lies  within  the 
relief  afforded  under  such  Workmen's  Compensation  Law. 

The  demurrer  goes  upon  the  ground  that  the  emplo3rment  in  which 
the  child  was  engaged  was  one  prohibited  by  the  public  policy  of  the  state 
declared  by  the  Legislature  in  section  93  of  the  Labor  Law  (Consol.  Laws, 
c.  31),  to  wit: 

"Sec.  93.  Prohibited  Employment  of  Women  and  Children,  *  »  * 
2.  ♦  ♦  ♦  No  child  under  the  age  of  sixteen  years  shall  be  employed  or 
permitted  to  have  the  care,  custody  or  management  of  or  to  operate  an 
elevator  either  for  freight  or  passengers." 

From  this  basis  it  is  sought  to  have  a  holding  that  the  Workmen's 
Compensation  Law  is  not  a  remedy  to  which  the  infant's  next  of  kin  may 
resort,  because  the  employment  contemplated  in  that  act  is  lawful  em- 
ployment, and  as  such  was  not  prohibited  by  express  legislative  enactment 
It  is  asserted  that  it  would  be  entirely  unreasonable  to  attribute  to  the 
Legislature  the  intention  of  providing  for  compensation  for  injuries  in- 
flicted by  an  act  which  it  had  already  prohibited  the  parties  thereto  from 
contracting  to  make  possible.  Whether  the  Workmen's  Compensation 
Law  is  applicable  to  an  injury  resulting  from  the  employment  of  a  per- 
son in  a  capacity  in  which  it  is  prohibited  by  law  to  engage  one  by  reason 
of  sex  or  infancy  has  not  been  determined  by  our  Court  of  Appeals.  The 
Appellate  Division  of  this  court  in  the  Third  Department  ruled  in  Ide  v. 
Faul  &  Timmins  (Matter  of  U.  S.  Casualty  Co).  179  App.  Div.  567,  166 
N.  Y.  Supp.  858,  that  where  a  claimant  was  14  years  old  and  employed  in 
violation  of  section  93  of  the  Labor  Law,  prohibiting  the  employment  of 
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a  child  under  the  age  of  16  years  to  operate  a  metal  or  paper  cutting 
machine,  an  insurance  carrier  was  not  relieved  from  liability  because  of 
a  provision  contained  in  its  policy  providing  that  only  those  employees 
should  be  covered  who  were  legally  employed.  Its  reasoning  is  that,  be- 
cause section  2  of  the  Workmen's  Compensation  Law  is  general  and  pro- 
vides that  it  shall  be  applicable  to  "employees  engaged  in  the  following 
hazardous  employments,"  and  because  nothing  excluding  minors  from  the 
benefit  of  the  law  is  to  be  found  in  it  or  in  the  Labor  Law,  no  legal  de- 
duction can  be  made  that  there  is  such  exclusion  from  the  remedies  pro- 
vided for  by  that  act  on  the  ground  of  any  public  policy,  either  declared 
or  implied.  The  decision  is  clear  to  the  effect  that  no  defense  to  the 
payment  of  compensation  by  the  employer  or  carrier  to  the  employee  is 
made  out  on  the  ground  that  the  claimant  was  employed  in  violation  of 
this  provision  of  the  Labor  Law. 

This  holding  by  the  Appellate  Division,  Third  Department,  is  in 
direct  conflict  with  the  Court  of  Errors  and  Appeals  of  New  Jersey 
(Hetzel  V.  Wasson  Piston  Ring  Co.,  89  N.  J.  Law,  203,  98  Atl.  306),  the 
Supreme  Court  of  Wisconsin  (Stetz  v.  F.  Mayer  Boot  &  Shoe  Co.,  163 
Wis.  151,  156  N.  W.  971),  and  the  Supreme  Court  of  Minnesota  (Pettee 
V.  Noyes,  133  Minn.  109,  157  N.  W.  995),  in  the  decisions  of  each  of 
which  states  the  logical  rule  has  been  applied  that  employments  described 
in  Workmen's  Compensation  Acts,  for  injury  in  which  an  exclusive 
remedy  is  given  by  such  acts,  must  be  deemed  to  apply  solely  to  employ- 
ments lawfully  made,  and  that  where  the  employment  is  violative  of  pro- 
hibitory legislative  enactments  such  remedy  is  not  within  the  contempla- 
tion of  the  legislative  direction.  In  New  Jersey  the  Compensation  Act  is 
quite  similar  to  ours,  excepting  that  it  is  elective  as  to  both  employer  and 
employee,  and  under  it  the  rule  has  been  declared  that  the  ab^lute  pro- 
hibition of  employment  of  a  child  before  he  reaches  the  age  of  14  years 
has  the  effect  of  relieving  the  claimant  from  the  necessity  of  proceeding 
for  his  remedy  under  the  Workmen's  Compensation  Act,  and  that  the 
common-law  liability  for  injuries  done  the  child  while  in  such  unlawful 
employment  survives.  In  Wisconsin  the  ruling  is  not  closely  applicable, 
because  in  that  state's  Workmen's  Compensation  Law  there  is  a  provision 
to  the  effect  that  the  act  shall  apply  to  all  contracts  for  employment,  in- 
cluding contracts  of  employment  of  minors  who  are  legally  permitted  to 
work  under  the  laws  of  this  state.  In  Minnesota  the  act  has  a  similar 
provision,  and  the  statute  is  made  applicable  only  to  minors  "who  are  le- 
gally permitted  to  work  under  the  laws  of  this  state." 

We  have,  therefore,  to  conclude  between  the  doctrine  announced  by 
the  highest  court  of  New  Jersey  and  the  ruling  given  in  this  court  of  the 
Appellate  Division  of  another  department,  and  I  do  not  think  that  the 
slight  distinction  between  our  law  and  that  of  New  Jersey  provides  the 
answer  to  the  disparity  of  reasoning.  Here  the  design,  pursuant  to  the 
provisions  of  the  constitutional  amendment  permitting  the  Legislature  to 
enact  this  law,  was  to  avert  the  consequence  of  unremedied  injury  suf- 
fered in  the  course  of  employment  regardless  of  the  contributory  negli- 
gence or  assumption  of  risk  of  the  claimant  It  was  deemed  proper  that 
both  employer  and  employee  should  be  rid  of  the  burden  of  risk  in  the 
hazardous  industries,  and  that  the  losses  in  money  compensation  should 
be  borne  by  the  patrons  of  the  business  as  a  cost  of  carrying  on  the  en- 
terprise. This  policy  is  patent  in  every  state  and  federal  enactment  on  this 
subject  of  legislation.  There  is  then  no  difference  of  policy  actuating  the 
difference  in  rulings.  I  apprehend  that  the  decision  in  our  jurisdiction  is 
based  upon  an  erroneous  premise  from  which  flows  the  apparently  erro- 
neous conclusion  that  minors  prohibited  from  engaging  in  employment 
arc  included  within  the  provisions  of  the  Workmen's  Compensation  Act 
and  that  therein  lies  their  exclusive  remedy.  In  the  Ide  Qise  there  are 
used  these  words: 

"Nothing  excluding  minors  from  the  benefit  of  the  law  is  to  be  found 
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in  it  or  in  the  Labor  Law,  nor  can  it  be  said  to  exist  upon  the  ground  of 
public  policy." 

Of  course  minors  are  not  excluded  from  the  benefits  of  the  law. 
Minors  are  specifically  mentioned  in  one  part  of  it  as  being  considered 
sui  juris  for  certain  purposes  to  be  attained  under  it  Worlunen's  Com- 
pensation Law,  section  2,  sentence  before  last  paragraph.  All  the  minors 
over  16  years  of  age  operating  elevators  would  not  be  excluded  from  its 
provisions,  but,  on  the  contrary,  must  be  deemed  to  be  included  from  the 
general  term  used.  The  reasoning  in  the  sentence  quoted  of  the  court's 
opinion  relied  on  by  defendant  seems  to  regard  the  omission  of  an  ex- 
clusion of  minors  who  are  prohibited  from  working  at  certain  hazardous 
occupations  from  the  provisions  of  the  act  as  an  indication  that  they  were 
to  be  included  within  the  term  "employees."  This,  with  due  respect, 
seems  to  beg  the  question.  Whatever  the  ordinary  canons  of  construc- 
tion impose  for  the  definition  of  general  words,  it  is  now  to  be  decided 
whether  a  class  prohibited  by  law  from  being  employed  may  be  deemed 
as  one  contemplated  as  sure  to  be  found  in  work  violative  of  the  prohibi- 
tion. It  seems  incredible  that  the  legislative  intent  can  be  construed  to 
have  gone  to  the  extent  of  providing  for  compensation  for  a  class  of  em- 
ployees which  its  solemn  commandment  had  forever  forbidden  to  be 
engaged  in  such  occupations. 

It  is  reasoned  in  the  cited  cases  as  though  it  was  assumed  that  this 
child  protective  legislation  would  be  ignored,  and  the  Legislature  knew 
that  it  would  be  flouted.  I  am  not  able  to  follow  this  logic,  but  with  the 
opinion  of  the  Appellate  Division,  Third  Deparment,  opposed  to  these 
views,  before  which  court  come  all  the  primary  appeals  under  the  Work- 
men's Compensation  Law  from  determination  ruled  upon  by  the  Indus- 
trial Commission,  which,  in  the  interest  of  stability  and  certainty  of  the 
law,  is  not  to  be  lightly  disregarded,  even  though  the  stare  decisis  rule 
is  not  applicable,  I  feel  bound  against  making  a  ruling  on  judgment  in- 
dependent of  the  views  there  announced.  It  is  almost  manifest  that  it 
will  be  found  that  the  policy  of  conserving  child  life  from  injury  or  de- 
struction does  not  ask  that  infants  protected  by  this  legislation  enacted 
in  the  Labor  Law  be  confined  to  the  exclusive  remedy  of  the  Compensa- 
tion Act.  The  evils  attendant  upon  the  pleas  of  contributory  negligence, 
assumption  of  risk,  and  the  construction  of  the  fellow-servant  doctrine 
are  not  to  be  feared  in  an  infant's  action,  or  that  of  his  representative 
upon  an  allegation  of  unlawful  employment  in  a  hazardous  occupation. 

Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E.  572.  61  L.  R.  A.  811,  and 
Koester  v.  Rochester  Candy  Works,  194  N.  Y.  92,  87  N.  E.  11,  19  L.  R. 
A.  (N.  S.)  783,  point  out  that  as  matter  of  law  these  defenses  do  not 
lie  against  the  declared  policy  of  prohibition  of  child  labor  in  certain 
avocations.  It  would  seem  surely  to  be  a  better  policy  to  negative  the 
right  of  compensation  in  employments  prohibited  as  unlawful  as  a  salu- 
tary restraint  both  on  parents  tending  toward  their  fulfillment  of  their 
obligation  to  keep  their  children  from  the  proscribed  work  and  on  em- 
ployers as  exposing  them  to  the  risk  of  common-law  damages  for  injuries, 
if  sustained  by  such  infants,  as  to  whose  engagements  law  has  inter- 
posed a  barrier.  Notwithstanding  individual  judgment,  that  remedy  is 
not  to  be  found  within  the  Compensation  Act,  and  an  action  at  common 
law  still  survives  in  these  circumstances,  I  will  follow  the  decision  of  the 
Third  Department  and  overrule  plaintiff's  demurrer  to  the  defense,  with 
motion  costs. 

Defendant's  motion  to  overrule  granted  Plaintiff's  motion  to  sustain 
demurrer  is  denied.     Ordered  accordingly. 
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SUPREME  COURT  OF  NORTH  CAROLINA. 


JONES 

V. 

NORFOLK  SOUTHERN  R.  CO.     (No.  257.)» 

2.  MASTER  AND  SERVANT— FELLOW-SERVANT  RULE. 

At  common  law,  or  under  the  later  decisions  of  the  common-law 
courts,  negligence  of  a  fellow  servant  was  classed  among  the  risks  as- 
sumed by  an  employee  engaged  in  a  common  service. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  216[1].) 

3.  MASTER  AND  SERVANT— "FELLOW  SERVANTS'— MAKING 

FLYING  SWITCH. 

Railroad's  locomotive  engineer  and  its  brakeman,  while  engaged  in 
making  flying  switch  with  locomotive  and  car  were  "fellow  servants"  with- 
in common-law  rule  as  to  assumption  of  risk  of  negligence  of  fellow 
servant 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  198[8].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Fellow  Servant) 

4.  COMMERCE^FEDERAL  EMPLOYERS'  LIABILITY  ACT— CON- 

TROL OF  LIABILITY. 

In  railroad  servant's  action  for  injuries  under  federal  Employers' 
Liability  Act,  the  statute  affords  controlling  rule  of  liability,  and  question 
of  assumption  of  risk  of  negligence  of  fellow  servant  must  be  determined 
in  accord  with  provisions  of  federal  statutes  and  federal  decisions  con- 
struing them. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  8[6].) 

5.  MASTER   AND   SERVANT  —  FELLOW!   SERVANT  — ASSUMP- 

TION OF  RISK. 

Doctrine  of  assumption  of  risk  of  negligence  of  fellow  servant  is 
based  on  knowledge,  or  on  fair  and  reasonable  opportunity  to  know,  and 
usually  such  knowledge  and  opportunity  must  come  in  time  to  be  of  use. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  217 [29].) 

6.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISK— FEDERAL 

EMPLOYERS'  LIABILITY  ACT 

Under  federal  Employers'  Liability  Act,  §  1,  brakeman  making  flying 
switch,  and  thrown  from  car  and  run  over  on  account  of  locomotive  en- 
gineer's sudden,  unusual,  and  unnecessary  manner  of  stopping  engine,  did 
not  assume  risk  of  such  negligence  of  4iis  fellow  servant  having  no  op- 
portunity to  know  of  danger. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  217 [5].) 

7.  NEGLIGENCE-COMPARATIVE  NEGLIGENCE-INSTRUC- 

TION. 

Where  court  charged  that  damages  to  plaintiff  brakeman  from  de- 
fendant railroad  must  be  proportionately  reduced  if  plaintiff  was  negli- 

*  Decision  rendered,  Oct  23,  1918,    97  S.  E.  4a 
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gent,  his  use  of  the  term  "full  measure  of  damages/'  to  express  correctly 
rule  of  adjustment  if  plaintiff  was  not  negligent,  was  proper. 
(For  other  cases,  see  Negligence,  Dec.  Dig.  §  141  [12].) 

Appeal  from  Superior  Court,  Wake  County;   Ferguson,  Judge. 
Action  by  A.  V.  Jones  against  the  Norfolk  Southern  Railroad  Com- 
pany.   From  judgment  for  plaintiff,  defendant  appeals.    No  error. 

The  action  is  to  recover  damages  for  physical  injuries  to  plaintiff 
caused  by  the  alleged  negligence  of  defendant  company,  and  the  com- 
plaint, giving  in  each  the  true  place  and  circumstances  of  the  occurrence, 
states  the  grievances  in  two  causes  of  action,  in  one  of  which  there  is 
direct  averment  that  plaintiff  was  an  employee  on  defendant's  train,  en- 
gaged at  the  time  as  a  common  carrier  of  interstate  commerce,  and  a 
second  cause  of  action  without  such  averment.  Defendant  having  ad- 
mitted in  the  answer  that  the  train  at  the  time  was  engaged  in  interstate 
commerce,  the  action  was  tried  as  one  under  the  federal  Employers'  Lia- 
bility Act,  and  on  issues  presenting  the  defenses  and  pleas  recognized  by 
that  statute.  On  the  hearing,  the  evidence  on  the  part  of  plaintiff  tended 
to  show  that,  on  the  occasion  in  question,  he  was  an  employee  on  defend- 
ant's freight  train  running  from  Raleigh,  N.  C,  towards  Norfolk,  Va.,  and 
at  or  near  a  station  called  Simms  he  was  upon  a  box  car,  pursuant  to 
orders,  in  the  line  of  his  duty  and  emplo3rment,  engaged  in  makmg  a  fly- 
ing or  running  switch,  by  means  of  which  the  car  was  to  be  placed  on  the 
siding  at  Simms;  that  the  usual  method  is  for  the  engine  to  draw  the 
car  to  a  speed  required  to  run  the  same  on  the  siding  of  its  own  mo- 
mentum; the  engine  then  sIqws  down  sufficiently  to  take  up  the  slack  and 
allow  the  coupling  to  be  removed,  when  the  engine  speeds  down  the  main 
line  allowing  the  car  to  run  on  the  side  track  as  designed ;  that  the  proper 
way  to  do  diis  is  to  slow  down  gradually,  and  there  is  a  special  appliance 
on  the  engine,  called  the  "Johnson  bar,"  to  enable  him  to  do  this  without 
any  threatening  or  unusual  jolt;  that  the  engine  driving  the  car  having 
reached  a  speed  10  or  12  miles  an  hour,  "going  very  fast,"  by  plaintiffs 
own  testimony,  the  engineer,  by  the  application  of  direct  air  or  the  un- 
.  usual  manner  of  applying  it,  brought  his  engine  to  a  sudden,  unusual,  and 
unnecessary  stop;  that  plaintiff,  doing  what  he  could  to  hold  himself  in 
place,  was  thereby  thrown  upon  the  track  in  front  of  the  car  and  run 
over,  causing  the  loss  of  one  leg, -seriously  wounding  another,  and  pain- 
fully lacerating  other  portions  of  his  person.  A  rule  offered  by  defend- 
ants, permitting  flying  switches  to  be  made,  contained,  among  other  things, 
the  admonition:  "That  great  care  must  be  exercised  at  all  times  in  m^- 
ing  any  flying  switch  or  in  kicking  cars."  In  addition  to  the  rule  permit- 
ting these  flying  switches  to  be  made,  there  was  testimony  on  the  part  of 
defendant  tending  to  show  that  this  flying  switch  was  made  in  the  usual 
way  without  causing  any  sudden  or  unusual  jolt,  and  that  plaintiff  fell 
from  the  car  by  reason  of  his  own  inattention  and  negligence.  On  issues 
submitted,  the  jury  rendered  the  following  verdict: 

"Was  the  plaintiff  injured  by 'the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint?    Answer:    Yes. 

"(2)  Did  the  plaintiff  by  his  own  negligence  contribute  to  the  occur- 
rence of  his  injuries  as  alleged  in  the  answer?    Answer:    No. 

"(3)  Did  the  plaintiff  assume  the  risk  of  the  occurrence  of  the  in- 
juries which  he  sustained  and  here  complained  of?    Answer:    No.  • 

"(4)  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  of  the 
defendant?  Answer:  Seventeen  thousand  five  htmdred  dollars  ($17,- 
500)." 

Judgment  on  the  verdict,  and  defendant  excepted  and  appealed. 
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R.  N.  Simms,  of  Raldgh,  for  appellant 

Douglass  &  Douglass  and  J.  S.  Manning,  all  of  Raleigh,  for  appellee. 

Hoke,  J.  [1]  It  was  chiefly  objected  to  the  validity  of  the  trial  that 
his  honor  refused  to  hold  as  a  matter  of  law  that  plaintiff  was. barred  of 
recovery  by  reason  of  assumption  of  risk;  this  on  the  ground,  first,  that 
the  making  of  a  flymg  switch  was  one  of  the  ordinary  incidents  of  plain- 
tiff's employment;  second,  that  the  engineer  engaged  in  making  such 
svritch  was  a  fellow  servant  and,  on  the  facts  in  evidence,  his  negligence, 
if  it  should  be  established,  should  be  properly  classed  as  one  of  the  as- 
sumed risks  in  the  course  of  plaintiffs  employment  But,  in  our  opinion, 
neither  position  can  be  sustained.  The  first  is  closed  to  defendant  by 
reason  of  die  finding  of  the  jury  on  the  first  issue.  It  is  the  accepted 
principle  in  our  procedure  that  a  verdict  must  be  interpreted  and  allowed 
significance  by  proper  reference  to  the  testimony  and  the  charge  of  the 
court  Reynolds  v.  Express  Co.,  172  N.  C  487,  90  S.  E.  510,  Ann.  Cas. 
1918C,  1071;  Donnell  v.  Greensboro,  164  N.  C  330,  80  S.  E.  377.  In  the 
present  case,  while  the  complaint  seems  to  specify  the  "making  of  the 
flying  switch  as  a  separate  act  of  negligence,  a  perusal  of  the  evidence  and 
the  diarge  of  the  court  will  disclose  that  the  making  of  the  switch  itself 
was  not  allowed  as  a  ground  of  liability,  but  that  the  considerations  and 
decisions  of  the  first  issue  were  restricted  to  the  question  whether  there 
was  negligence  in  making  such  switch  by  bringing  the  engine  to  an  un- 
necessary and  unusual  stop":  the  language  of  his  honor's  direct  charge 
on  the  first  issue  being  as  follows: 

"If  you  should  find  from  the  evidence  and  by  the  greater  weight  of 
the  evidence  that  the  engineer  suddenly,  by  use  of  air  brake,  or  any  other 
appliance,  suddenly  and  unnecessarily  checked  the  speed  of  the  engine  in 
such  a  manner  as  to  cause  an  unusual  and  unnecessary  jar  sufficient  to 
throw  the  plaintiff  from  the  car,  and  he  was  thrown  by  reason  of  that 
from  the  car  and  run  over  and  hurt,  you  will  answer  the  first  issue, 
'Yes,'  but  if  you  fail  to  so  find  you  will  answer  it,  'No.' " 

[2-4]  The  verdict  on  the  first  issue,  therefore,  having  eliminated  "the 
making  of  a  flying  switch  as  a  ground  of  liability,"  that  fact  as  a  separate 
circumstance  is  "withdrawn  from  consideration  also  on  the  question  of 
assumption  of  risk."  And  this,  too,  is  the  final  answer  to  the  second  ground 
of  defendant's  objection,  though,  as  argued,  this  presents  other  questions 
that  it  may  be  well  to  consider.  At  common  law  or  under  the  later  de- 
cision of  the  common-law  courts,  the  negligence  of  a  fellow  servant  was 
classed  among  the  risks  assumed  by  an  employee  engaged  in  a  common 
service,  and,  on  the  facts  of  this  record,  the  engineer  and  brakeman  are 
undoubtedly  fellow  servants  within  the  meaning  of  the  principle.  New 
England  R.  R.  v.  Conroy,  175  U.  S.  323,  20  Sup.  Ct  85,  44  L.  Ed.  181 ; 
B.  &  O.  Ry.  V.  Baugh,  149  U.  S.  369,  13  Sup.  Ct  914,  37  L.  Ed.  772.  This 
cause,  however,  coming  under  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St.  1916,  §§  8657-8665]),  it 
is  fully  established  lliat  the  statute  itself  affords  the  exclusive  and  con- 
trolling rule  of  liability,  and  the  question  presented  must  be  determined  in 
accordance  with  its  provisions  and  applicable  and  authoritative  federal 
decisions  construing  them.  Belch  v.  Seaboard  Air  Line,  96  S.  E.  640,  at 
the  present  term,  citing  Erie  R.  R.  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct. 
556,  61  L.  Ed.  1057,  Ann.  Cas.  1918B,  662;  N.  Y.  Central  v.  Winfield,  244 
U.  S.  147,  37  Sup.  Ct  546,  61  L.  Ed.  1045,  L.  R.  A.  1918C,  439,  Ann.  Cas. 
1917D,  1139;  St  Louis,  etc.,  R.  R.  v.  Hesterly,  AdmV,  228  U.  S.  702,  33 
Sup.  Ct  703,  57  L.  Ed.  1031 ;  Second  Employers'  Liability  Cases,  223  U. 
S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44. 

[5,  6]    While  the  law  in  question  clearly  recognizes  assumption  of 
risk  as  a  defense  in  certain  instances,  under  section  4  (section  8660)  such 
a  position  is  absolutely  inhibited  in  cases  where  the  violation  of  a  federal 
Vol.  ni — Comp.  6. 
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statute,  enacted  for  the  protection  of  the  employees,  contributed  to  the 
injury  or  death  of  employee  and,  by  correct  deduction  from  the  terms  and 
meaning  of  section  1  (section  865/),  making  railroads  engaged  as  com- 
mon carriers  of  interstate  commerce  liable  in  damages  for  injuries  or 
death  caused  by  the  negligence  of  their  officers,  agents,  or  employees,  the 
negligence  of  fellow  servants  is  withdrawn  from  the  class  of  assumed 
risks,  in  cases  of  unusual  and  instant  negligence  and  under  circumstances 
which  afforded  the  injured  employee  no  opportimity  to  l^ow  of  the  con- 
ditions or  appreciate  the  attendant  dangers.  This  doctrine  of  assumption 
of  risk  is  based  upon  Imowledge  of  a  fair  and  reasonable  opportunity  to 
know,  and  usually  this  knowledge  and  opportunity  must  "come  in  time  to 
be  of  use."  26  Cyc.  p.  1202,  citing  Wright  v.  Chicago,  I.  &  L.  Ry.  Co.,  160 
Ind.  583,  66  N.  E.  454.  This  principle  is  very  generally  approved  in  the 
cases  and  text-books  on  the  subject,  and  in  authoritative  federal  decisions 
construing  the  act  in  question,  in  reference  to  the  negligence  of  fellow 
servants  and  the  incidental  assumption  of  risks,  it  has  beoi  held  that  the 
effect  of  this  first  section  is  to  place  the  conduct  of  fellow  servants  on 
the  same  plane  as  the  employer  himself  in  such  cases,  and  it  is  fully  rec- 
ognized that  an  employee  does  not  assume  the  risks  of  his  employer's  neg- 
ligence unless,  as  stated,  he  is  given  fair  opportunity  to  know  and  ap- 
preciate the  risks  to  which  he  is  thereby  subjected.  Chesapeake  &  Ohio 
Ry.  V.  De  Atley,  241  U.  S.  311,  36  Sup.  Ct.  564,  60  L.  Ed.  1016;  Yazoo, 
etc.,  Ry.  V.  Wright,  235  U.  S.  376,  35  Sup.  Ct.  130,  59  L.  Ed.  277;  Seaboard 
Air  Line  v.  Norton,  233  U.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed  .1062,  L.  R.  A. 
1915C,  1,  Ann.  Cas.  1915B,  475;  Gila  Valley,  etc,  Ry.  v.  Hall,  232  U.  S. 
94,  34  Sup.  Ct.  229,  58  L.  Ed.  521 ;  Texas  &  Pacific  Ry.  v.  Behymer,  189 
U.  S.  468,  23  Sup.  Ct.  622.  47  L.  Ed.  905;  2  Employers*  Liability  Cases, 
223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44;  Gry- 
bowski  V.  Erie  R.  Co.,  88  N.  J.  Law,  1.  95  Atl.  764?  Richey  on  Fed.  Emp. 
Liability  Act,  §  59.  In  Gila  Valley  Ry.  v.  Hall,  the  general  position  is 
stated  as  follows: 

"An  employee  assumes  the  risk  of  dangers  normally  incident  to  the 
occupation  in  which  he  voluntarily  engages,  so  far  as  these  are  not  at- 
tributable to  the  employer's  negligence.  But  the  employee  has  a  right  to 
assume  that  his  employer  has  exercised  proper  care  with  respect  to  pro- 
viding ♦  ♦  safe  »  ♦  »  appliances  for  the  work,  and  is  not  to  be 
treated  as  assuming  the  risk  arising  from  a  defect  that  is  attributable  to 
the  employer's  negligence,  until  the  employee  becomes  aware  of  such  de- 
fect, or  unless  it  is  so  plainly  observable  that  he  may  be  presumed  to  have 
known  of  it.  ♦  ♦  ♦  In  order  to  charge  an  employee  with  the  assumption 
of  a  risk  attributable  to  a  defect  due  to  the  employer's  negligence,  it  must 
appear,  not  only  that  he  knew  (or  is  presumed  to  have  known)  of  the 
defect,  but  that  he  knew  it  endangered  his  safety;  or  else  such  danger 
must  have  been  .so  obvious  that  an  ordinarily  prudent  person  under  the 
circumstances  would  have  appreciated  it" 

In  Chesapeake  &  Ohio  Ry.  v.  Atley,  where  an  employee  was  injured 
in  the  endeavor  to  board  a  moving  train  in  the  course  of  his  employment 
and  was  injured  by  the  unusual  speed  of  the  engine,  it  was  held  as 
follows : 

"The  Employers'  Liability  Act  abrogated  the  common-law  fellow- 
servant  rule  by  placing  negligence  of  a  coemployee  upon  the  same  basis  as 
negligence  of  the  employer.  In  saving  the  defense  of  assumption  of  risk 
in  cases  other  than  those  where  the  carrier's  violation  of  a  statute  en- 
acted for  the  safety  of  employees  contributed  to  the  injury  or  deaUi,  the 
Employers'  Liability  Act  places  a  coemployee's  negligence,  where  it  is 
the  ground  of  the  action,  in  the  same  relation  as  the  employer's  own  neg- 
ligence would  stand  to  the  question  whether  a  plaintiff  is  to  be  deemed  to 
have  assumed  the  risk.  A  railroad  employee,  having  voluntarily  entered 
an  efnployment  requiring  him  op  proper  occasions  to  board  a  moving 
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train,  assumes  the  risk  normally  incident  thereto  other  than  such  risk  as 
may  arise  from  the  failure  of  the  engineer  to  use  due  care  to  operate  the 
train  at  a  moderate  rate  of  speed  so  as  to  enable  his  coemployee  to  board 
it  without  undue  peril.  Such  an  employee  may  presume  the  engineer  will 
exercise  due  care  for  his  safety  and  does  not  assume  the  risk  attributable 
to  operation  at  unduly  high  speed  until  made  aware  of  danger  unless 
the  undue  speed  and  consequent  danger  are  so  obvious  that  an^  ordinarily 
careful  person  in  his  situation  would  observe  the  speed  and  appreciate  the 
danger.  An  employee  is  not  bound  to  exercise  care  to  discover  extraordi- 
nary dangers  arising  from  the  negligence  of  the  employer  or  of  those  for 
whose  conduct  the  employer  is  responsible,  but  may  assume  that  the  em- 
plo3^er  or  his  agents  have  exercised  proper  care  with  respect  to  his  safety 
until  notified  to  the  contrary,  unless  the- want  of  care  and  the  danger  are 
so  obvious  that  an  ordinarily  careful  person  under  the  circumstances  would 
observe  and  appreciate  them." 

It  will  be  noted  that,  this  was  an  action  under  the  Employers'  Liability 
Statute  and  bears  with  much  directness  on  the  facts  of  the  present  case. 
And  Yazoo,  etc.,  Ry.  v.  Wright  was  also  a  case  under  the  Employers' 
liability  Act,  and  holding  that  no  case  of  assumption  of  risk  was  pre- 
sented when  an  employee  was  injured  by  negligence  of  the  master  or 
fellow  servant  and  the  circumstances  gave  no  opportunity  to  know  the 
danger  "in  time  to  be  of  use."  In  Railway  v.  Behymer,  supra,  a  case 
where  an  employee  had  recovered  for  injuries  attributable  to  an  unusual 
and  sudden  jerking  of  a  freight  train,  Associate  Justice  Holmes,  deliver- 
ing the  opinion  in  affirmance  of  the  judgment  below  said : 

"No  doubt  a  certain  amount  of  bumping  and  jerking  is  to  be  expected 
on  freight  trains,  and,  under  ordinary  circumstances,  cannot  be  com- 
plained of.  Yet  it  can  be  avoided  if  necessary,  and  when  the  particular 
and  known  condition  of  the  train  makes  a  sudden  bump,  obviously  dan- 
fi^erous  to  those  known  to  be  on  top  of  the  cars,  we  are  not  prepared  to 
say  that  a  jury  would  not  be  warranted  in  finding  that  an  easy  stop  is  a 
duty.  If  it  was  negligent  to  stop  a^  [it]  the  tram  did  stop,  the  risk  of 
it  was  not  assumed  by  plaintiff'— citing  Tex.  Pac  Ry.  v.  Archibald,  170 
U.  S.  665-672.  18  Sup.  Ct.  TH,  42  L.  Ed.  1188. 

The  case  of  Boldt  v.  Railway,  245  U.  S.  442,  38  Sup.  Ct  .139,  62  L.  Ed. 

,  a  decision  very  much  relied  on  by  defendant,  does  not  antagonize 

the  position  approved  and  applied  in  the  cases  cited.  In  Boldt's  Case,  the 
intestate  of  plaintiff,  while  between  cars  in  a  freight  yard  helping  to  repair 
a  faulty  coupler,  was  killed  bv  the  impact  of  a  string  of'  cars  moving  by 
gravity  under  the  control  of  a  brakeman.  It  was  contended  that  the 
brakeman  negligently  permitted  the  moving  cars  to  strike  with  too  grrcat 
violence,  and  that  the  company  failed  to  promulgate  adequate  rules  on  the 
subject,  with  evidence  to  support  both  claims.  There  was  also  evidence 
tending  to  show  that  it  was  usual  to  allow  the  moving  cars  to  strike 
others  that  were  stationary  with  force  sufficient  to  make  the  coupling,  etc 
On  the  trial  below  there  was  verdict  for  the  company,  and  on  writ  of 
error  by  plaintiff  the  single  exception  insisted  on  was  the  refusal  of  the 
trial  court  to  give  the  following  instruction  asked  by  him : 

'The  risk  the  employee  now  assumes,  since  the  passing  of  the  federal 
Employers'  Liability  Act,  is  the  ordinary  dangers  incident  to  his  employ- 
ment, which  does  not  now  include  the  assumption  of  risks  incident  to  the 
negligence  of  the  owner's  officers,  agents,  and  employees." 

In  overruling  the  exceptions,  the  court,  adhering  to  its  former  position  ' 
that  the  act  had  the  effect  of  placing  the  negligence  of  a  fellow  servant 
in  the  same  category  as  that  of  the  employePs,  held  that  the  prayer  for 
instruction  was  too  broadly  stated,  as  the  employee  as  a  rule  assumed  the 
"extraordinaray  risks  caused  by  the  master's  negligence  where  they  are 
obvious  or  fully  known  and  appreciated  by  him";  but,  as  will  be  readily 
seen,  the  case  gives  no  support  to  the  position  that  the  employee  assumes 
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the  risks  incident  to  an  act  of  negligence  by  the  employer  or  fellow 
servant  where  no  opportunity  was  afforded  to  Imow  or  appreciate  the  con- 
ditions or  its  attendant  dangers.  This  being,  in  our  opinion,  the  correct 
principle  applicable,  and  the  jury,  under  the  charge  of  the  court,  having, 
as  stated,  established  by  their  verdict  on  the  first  and  second  issues  that 
plaintiff  was  thrown  from  the  car  and  run  over  and  injured  solely  by 
reason  of  ^he  sudden,  unusual,  and  unnecessary  manner  in  which  the  en- 
gine and  car  were  stopped  by  the  engineer,  an  instant  act  of  negligence  on 
his  part,  we  think  defendant's  motion  was  properly  disallowed,  "and  his 
honor  correctly  ruled  that,  on  the  facts  so  established,  the  defense  of 
assumption  of  risk  was  not  available  to  defendant 

It  was  further  objected  that  his  honor  gave  an  erroneous  definition  of 
"assumption  of  risk."  The  court  charged  the  jury  that,  if  the  company 
was  accustomed  to  make  these  flying  switches  and  plaintiff  to  assist  in  it, 
.  he  assumed  the  risk  of  the  incidental  dangers,  and  his  general  definition  of 
the  principle  seems  to  be  in  accord  with  die  decisions  on  the  subject;  but, 
having  restricted  the  fact  of  liability  on  the  first  issue  to  the  single  ques- 
tion whether  the  engineer  made  the  flying  switch  negligently  by  bringing 
his  engine  to  an  unnecessary  and  unusual  and  sudden  stop,  and  this  hav- 
ing been  determined  in  plaintiffs  favor,  the  court,  under  the  authorities, 
was  justified  in  the  ruling  that  there  could  be  no  assumption  of  risk,  and 
his  definition  was  without  appreciable  significance  and  should  not  be 
allowed  to  affect  the  result 

[7]  It  was  further  insisted  that  his  honor  committed  prejudicial  error 
in  his  charge  on  the  question  of  damages  by  saying,  in  certain  aspects,  the 
plaintiff  should  recover  the  "full  measure  of  damages" ;  but  this  excep- 
tion is  without  merit  It  was  used  in  connection  with  his  honor's  instruc- 
tions in  reference  to  the  effect  of  plaintiffs  contributory  negligence  on 
the  amount  of  damages.  Having  charged  that  the  damages  must  be  pro- 
portionately reduced  in  case  there  was  contributory  negligence  on  part  of 
plaintiff,  he  used  the  term  "full  measure''  to  express  correctly  the  rule 
of  adjustment  in  case  there  was  no  negligent  default  on  plaintiffs  part; 
and  it  has  been  held  that  the  term,  in  any  event,  does  not  always  consti- 
tute reversible  error.  Texas  Ry.  v.  McCarty,  49  Tex.  Civ.  App.  532,  108 
S.  W.  764. 

[8]  Defendant  excepted  further  to  the  rulings  of  the  court  on  ques- 
tions of  evidence:  First,  that  his  honor  allowed  plaintiff  to  put  in  evi- 
dence a  separate  clause  of  section  5  of  the  answer,  as  follows: 

"That,  in  order  to  disconnect  the  said  moving  engine  and  car,  it  was 
necessary  as  a  part  of  said  operation  to  apply  air  to  the  engine  so  as  to 
slow  the  same  down." 

And  further  that  he  refused  to  permit  defendant  to  introduce  other 
portions  of  said  answer  materially  affecting  said  admissions.  In  this  con- 
nection, his  honor  offered  to  allow  defendant  in  reply  to  introduce  the  ac- 
compan3ring  statements  of  this  paragraph,  as  follows: 

"That,  pursuant  to  said  purpose,  the  said  engine  and  cars  were  pro- 
ceeding along  the  track  and  in  the  usual  and  customary  manner  and  the 
said  engine  was  slowed  down  and  the  car  uncoupled  from  said  engine." 

The  defendant  declined  and,  in  addition,  offered  in  evidence  the  en- 
tire remaining  portion  of  the  paragraph  and  excepted  to  the  ruling  ex- 
cluding the  additional  statement 

It  is  the  settled  rule  of  procedure  in  this  jurisdiction  that  a  party  may 
•  offer  in  evidence  a  portion  of  his  adversary's  pleadings  containing  an 
allegation  or  admission  of  a  distinct  and  separate  fact  relevant  to  the  in- 
quiry and  without  introducing  qualif3ring  or  explanatory  matter,  the  rule 
being  further  to  the  effect  that,  in  such  case,  it  is  open  to  the  opposing 
party  to  introduce  such  qualifying  matter  if  he  so  desires.  Wade  v. 
Contracting  Co.,  149  N.  C  177,  62  S.  E  919;  Sawyer  v.  Railroad,  145  N.  C 
24,  58  S.  E.  598,  22  L.  R.  A.  (N.  S.)  200;   Lewis  v,  Railroad,  132  N.  C 


Digitized  by 


Google 


»1$.I  taUG  V.  NORFOLK  &  S.  R.  CO.  (M.  C)  »' 

382,  43  S.  E.  919.  A  correct  applicatioii  of  the  principle  is  in  full  support 
of  his  honor's  ruling  on  both  questions.  The  part  of  paragraph  5  ad- 
mitted was  of  a  distinct  and  separate  fact  relevant  to  the  issue.  His  honor 
offered  to  allow  defendant  to  introduce  in  reply  any  accompanying  alle- 
gation which  could  properly  be  said  to  qualify  or  explain  the  fact,  and 
the  additional  allegations  of  the  suiswer  insisted  on  by  appellant,  averring 
contributory  negligence  by  plaintiff,  were  in  no  sense  qualifying  or  ex- 
planatory of  the  fact  admitted  and  were  therefore  properly  excluded. 

[9,  10]  It  was  contended  further  for  error  that  the  court,  over  the 
defendant's  objection,  allowed  in  evidence  the  testimony  of  the  witness 
S.  C  Green,  a  locomotive  engineer,  as  to  the  customary  and  proper  man- 
ner of  making  these  fljring  switches  and  the  use  of  the  appliances  on  the 
engine  provided  for  the  purpose.  On  the  argument  before  us,  the  objec- 
tion was  urged  chiefly  on  the  ground  that  there  had  been  no  preliminary 
finding  by  the  court  that  the  witness  was  an  expert;  but  no  such  objection 
was  made  on  the  trial,  nor  was  the  court  asked  or  required  to  make  a 
finding  on  the  preliminary  question.  The  record  shows  that  there  was 
only  a  general  objection  to  the  evidence  of  the  witness,  and  this  being  true, 
assuming  that  the  testimony  of  the  witness  was  opinion  evidence,  and  the 
record  showing  that  the  witness  was  fully  qualified  as  an  expert,  the  pre- 
sumption is,  either  that  there  was  a  prelimmary  finding  by  the  court,  or 
that  the  same  had  been  waived.  Lumber  Co.  v.  Railroad,  151  N.  C.  217, 
220,  65  S.  E.  920,  citing  Britt  v.  Railroad,  148  N.  C  37,  61  S.  E.  601 ;  Sum- 
merlin  v.  Railroad,  133  N.  C.  550,  45  S.  E.  89&  Apart  from  this  and 
under  our  decisions,  the  witness  being,  as  the  record  shows,  qualified  by 
training  and  experience  to  express  an  opinion  calculated  to  aid  the  jury 
to  a  correct  conclusion  and  speaking  to  the  operation  and  use  of  engines 
and  appliances  exactly  similar  in  structure  and  operation  to  that  used  in 
the  instant  case,  his  estimates  and  statement  of  the  correct  use  of  such 
appliances  were  facts  relevant  to  the  issue  and  properly  received  in  evi- 
dence, whether  in  strictness  expert  evidence  or  not  Tire  Setter  Co.  v. 
Whitehurst,  148  N.  C.  446,  62  S.  E.  523;  Britt  v.  Railroad,  148  N.  C  37, 
61  S.  £.  601. 

There  were  other  exceptions  noted;  but,  while  they  have  all  been 
duly  considered,  being  without  appreciable  bearing  or  significance  on  the 
results  of  the  trial,  they  are  not  further  adverted  to. 

We  find  no  error  in  the  record,  and  the  judgment  for  plaintiff  is  af- 
firmed. 

No  error. 


SUPREME  COURT  OF  NORTH  CAROLINA. 


KING 

NORFOLK  &  S.  R.  CO.    (No.  256.)* 

1.    COMMERCE-"INTERSTATE   COMMERCE"— PERSONAL    IN- 
JURY. 

Where  a  railroad  employee  at  the  time  of  the  injury  was  engaged  in 
repairing  a  car  customarily  used  and  to  be  then  presently  used  in  trains 
hauling   interstate   freight,   he   was   engaged    in   "interstate   commerce" 

'M>eci8ion  rendered,  Oct  30,  19ia    97  S.  E.  Rep.  29. 
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within  federal  Employers'  Liability  Act  (U.  S.  Comp.  St  1916,  S§  8657- 

8665). 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27[8].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Interstate  Commerce. 

3.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISK— FEDERAL 

EMPLOYERS'  LIABIUTY  ACT. 

In  actions  under  the  federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  1916,  §§  8657-8665),  the  common-law  doctrine  of  assumption  of  risk 
applies,  and  as  to  extraordinary  risks  and  those  due  to  employee's  neg- 
ligence there  is  no  assumption  unless  the  risks  are  so  obvious  that  an 
ordinarily  prudent  man  would  observe  and  appreciate  them. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  204[1].) 

Appeal  from  Superior  Court,  Wake  County;    Stacy,  Judge. 

Action  by  Fumey  King  against  the  Norfolk  &  Southern  Railroad 
Company.  Judgment  on  the  verdict  for  defendant,  and  plaintiflF  s^peals. 
Affirmed. 

There  were  facts  in  evidence  on  the  part  of  plaintifiE  tending  to 
show  that,  on  May  15,  1916,  while  he  was  engaged  as  an  employee  of 
defendant  company,  in  repairing  the  drawhead  of  a  caboose  on  defendant's 
yard  in  the  city  of  Raleigh,  said  caboose  being  customarily  used  and  to 
be  used  with  trains  haulmg  interstate  freight,  he  received  painful  and 
serious  injuries  by  the  drawhead  falling  on  him,  this  by  reason  of  a 
defective  jack  screw,  which  he  was  using  in  the  work,  negligently  fur- 
nished him  by  defendant  company  or  its  officers,  agents,  etc  Defendant 
answered,  denying  there  was  any  negligence  on  its  part,  and  alleging 
that  plaintiff  at  the  time  was  engaged  as  an  employee  of  defendant  in 
an  act  of  interstate  commerce;  that  the  rights  of  the  parties  were  gov- 
erned and  controlled  by  the  provisions  of  the  federal  Employers'  Lia- 
bUity  Act  April  22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St  1916,  §§ 
8657-8665),  appertaining  to  these  cases,  pleaded  contributory  neglgence 
and  assumption  of  risk,  as  allowed  by  the  statute,  and  offered  evidence 
tending  to  show  that  plaintiff  was  engaged  at  the  time  in  an  act  of  inter- 
state commerce;  that  he  was  not  injured  by  a  defective  jack  screw  and 
was  not  using  any  such  implement  at  the  time,  but  because,  in  the  en- 
deavor to  raise  one  end  of  the  drawhead,  he  allowed  same  to  fall  on  him- 
self. There  was  evidence  also  that  plaintiffs  injuries  were  not  near  so 
serious  as  he  claimed,  and  that,  as  a  matter  of  fact,  no  substantial  injury 
had  been  inflicted.  The  cause  coming  on  for  trial  at  said  May  term, 
1918,  same  commencing  May  20th,  jury  was  impaneled  and  issues  framed 
under  the  federal  Employers'  Liability  Act  and  evidence  offered  by  both 
parties  on  the  issues.  At  the  close  of  the  t^timony,  plaintiff  was  allowed 
by  his  honor  to  amend  his  complaint  and  allege  in  definite  terms  that 
plaintiff,  at  the  time  he  was  injured,  was  employed  by  defendant  in  inter- 
state commerce.  Defendant  excepted.  On  issues  submitted,  the  jury 
rendered  the  following  verdict : 

"Was  the  plaintiff  injured  by  negligence  of  the  defendant,  as  alleged 
in  the  complaint?    Answer:    Yes. 

"(2)  If  so,  did  the  plaintiff  by  his  own  negligence  contribute  to  his 
injuries  as  alleged  in  the  answer?    Answer;    Yes. 

"(3)  At  the  time  of  the  occurrence  in  controversy  was  the  defendant 
a  common  carrier  by  railroad  engaged  in  interstate  commerce,  and  was 
plaintiff  employed  by  the  defendant  in  such  interstate  commerce?  An- 
swer :    Yes. 

"(4)  Did  the  plaintiff  assume  the  risk  of  the  occurrence  of  his  al- 
leged injuries?    Answer:    No. 
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"(5)  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  of  the 
defendant?    Answer:    $1,500. 

•*(6)  Is  the  plaintiff's  cause  of  action  barred  by  the  two-year  statute 
of  limitations?    Answer:    No." 

Judgment  on  the  verdict,  and  plaintiff  excepted  and  appealed. 

Douglass  &  Douglass,  of  Raleigh,  for  appellant 
R.  N.  Simms,  of  Raleigh,  for  appellee. 

Hoke,  J.  [1,  2]  The  principal  exception  urged  for  error  was  the 
refusal  of  the  lower  court  to  grant  a  motion  to  nonsuit  On  the  argu- 
ment before  us,  it  was  conceded  that  there  was  evidence  of  negligent  de- 
fault and  consequent  injury  under  the  Employers'  Liability  Act  sufficient 
to  carry  the  case  to  the  jury,  and  the  motion  to  nonsuit  was  insisted  upon 
on  the  ground  that,  in  allowing  the  amendment,  which  was  done  on  or 
after  May  20th  (May  31st),  a  new  cause  of  action  was  constituted,  to 
wit,  a  claim  under  the  Employers'  Liability  Act,  and,  this  being  more 
than  two  years  after  the  occurrence,  such  action  would  no  longer  lie.  It 
is  expressly  provided  that  an  action  under  the  statute  will  not  lie  after 
two  years  (Belch  v.  Railroad,  96  S.  E.  640,  at  the  present  term,  and 
authorities  cited),  and  the  question  will  depend  on  whether  the  amend- 
ment allowed  had  the  effect  of  introducing  into  the  record  and  contro- 
versy a  separate  and  distinct  cause  of  action.  On  that  question,  a  peru- 
sal of  the  pleadings  and  facts  in  evidence  will  disclose  that  the  injury 
occurred  on  May  15,  1916;  that  action  having  been  instituted,  on  the  16th 
of  December  following,  plaintiff  duly  filed  his  verified  complaint,  ^ying 
his  version  of  the  facts,  the  place  and  time  of  the  occurrence,  and  without 
definite  averment  that  plaintiff,  when  .injured,  was  engaged  in  an  act  of 
interstate  commerce;  that  on  February  27,  1917,  or  near  that  time,  de- 
fendant filed  his  verified  answer  denying  the  negligence  and  consequent 
injury,  and  alleging  that  the  plaintiff,  at  the  time,  was  engaged  in  an  act 
of  interstate  commerce,  and  the  rights  and  liabilities  of  parties  were  con- 
trolled by  the  federal  Employers*  Liability  Act,  etc.;  setting  up  further 
the  pleas  of  contributory  negligence  and  assumption  of  risk  as  contem- 
plated and  allowed  by  the  statute.  On  issues  joined  and  without  objec- 
tion, these  questions  were  submitted  to  the  jury,  the  testimony  on  both 
sides  showing  that  plaintiff,  at  the  time  of  the  injury,  was  engaged  in  re- 
pairing a  car,  customarily  used  and  to  be  then  presently  used  in  trains 
hauling  interstate  freight,  under  the  controlling  decisions  applicable, 
clearly  a  case  of  interstate  commerce.  North  Carolina  R.  R.  v.  Zachary, 
232  U.  S.  248.  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C.  159,  and 
cases  cited.  And  the  action  having  been  conducted  to  that  time  by  both 
parties  as  one,  under  the  Employers'  Liability  Act,  at  the  close  of  the 
entire  evidence,  plaintiff,  by  leave  of  the  court,  was  allowed  to  insert  the 
amendment  making'  definite  averment  that  plaintiff  was  injured  while 
engaged  in  interstate  commerce.  In  such  case,  the  state  court  having  con- 
current jurisdiction  of  causes  under  federal  Employers'  Liability  Act,  the 
parties  having,  as  stated,  joined  in  submitting  the  issues  appropriate  to 
such  an  action,  and  the  evidence  of  both  sides  showing  that  the  act  was 
applicable,  we  are  of  opinion  that  the  omission  by  plaintiff  to  make  defi- 
nite averment  on  this  question  was  cured  by  the  allegations  of  the  answer 
therein,  and  the  treatment  of  the  parties  concerning  it  and  the  cause 
could  be  properly  tried  and  determined  as  one  under  the  statute  without 
further  allegation  by  the  plaintiff.  The  amendment  offered  by  him  was 
without  material  significance  on  the  record,  being  only  a  formal  statement 
of  conditions  which  the  parties  had  already  created  and  about  which 
there  was  no  dispute.  Railroad  v.  Wulf,  226  U.  S.  570,  33  Sup.  Ct  135, 
57  L.  Ed.  355,  Ann.  Cas.  1914B,  134;  Voelker  v.  Clhicago  (C.  C.)  116 
Fed.  867.  The  parties  are  not  only  concluded  by  their  treatment  of  the 
cause  as  one  under  the  Employers'  Liability  act;  covered  by  the  pleadings 
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already  filed,  but  the  case  we  think  properly  calls  for  the  application  of 
the  doctrine  of  "aider"  by  the  additional  and  supplemental  averments  in 
the  adversary  pleadings  by  which  a  defe<;tive  statement  may  be  supplied,  a 
doctrine  that  prevails  both  in  the  Code  and  common-law  principles  of 
pleading,  is  recognized  both  in  federal  and  state  procedure  and  in  this 
jurisdiction,  and  the  better  considered  decisions  elsewhere  extends  to 
omissions  in  matters  of  substance  as  well  as  to  other  defects.  Whitley  v. 
Railroad,  119  N.  C  724,  25  S.  E.  1018;  Knowles  v.  Raikoad,  102  N.  C  59, 
9  S.  E.  7;  Garrett  v.  Trotter,  65  N.  C.  430;  Dark's  Code  (3d  Ed.)  p. 
232;  U.  S.  v.  Morris,  23  U.  S.  (10  Wheat)  246,  6  L.  Ed.  314;  Slack  v. 
Lyon,  9  Pick,  (Mass.)  62;  Shivcly  v.  Water  Cx).,  99  Cal.  259,  33  Pac.  848; 
Bliss  on  Code  Pleading  (3d  Ed.)  §  437;  Pomero/s  Remedies  and  Reme- 
dial Rights,  §  579. 

In  Renn  v.  Railroad.  170  N.  C  129,  86  S.  E.  964,. it  was  held  that, 
under  our  state  procedure,  an  amendment  of  this  kind,  in  any  event,  re- 
lates back  to  the  institution  of  the  suit.  On  writ  of  error,  this  decision 
was  affirmed  by  the  Supreme  Cx)urt  of  the  United  States  (241  U.  S.  290, 
36  Sup.  Ct  567,  60  L.  Ed.  1006),  and,  while  that  court  held  that  such  an 
amendment  might  very  well  present  a  federal  question,  there  is  nothing 
in  the  case,  as  we  understand  it.  which,  on  the  facts  of  the  present  record, 
forbids  the  disposition  we  make  of  defendant's  appeal.  And  in  Union 
Pac  R.  R.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct  877,  39  L.  Ed.  983,  a  case 
very  much  relied  on  by  defendant,  plaintiff  sued  in  a  Missouri  court  for 
an  injury  occurring  in  the  state  of  Kansas,  setting  forth  a  common-law 
action  for  injury  by  reason  of  an  incompetent  fellow  servant,  knowingly 
retained  by  the  employer.  After  the  lapse  of  sufficient  time  to  bar  recov- 
ery, both  under  the  Missouri  and  Kansas  statutes,  plaintiff  amended  his 
pleading  and  declared  on  a  statute  of  the  state  of  Kansas  (required  to 
be  pleaded),  making  employers  liable  for  negligent  default  of  fellow  , 
servants,  and  it  was  held  that  such  an  amendment  introduced  an  entirely  ' 
new  cause  of  action  and  the  statute  of  limitations  was  available  as  a  de- 
fense. In  delivering  the  opinion.  Chief  Justice  White,  then  Associate 
Justice,  said,  in  effect,  that  such  an  amendment  was  not  only  a  change 
from  "fact  to  fact,  but  from  law  to  law,"  and  was  an  entire  departure 
from  the  cause  of  action  as  originally  constituted;  but,  in  our  case,  there 
is  no  necessi^  to  plead  the  statute;  on  the  facts  as  shown  in  evidence  by 
both  parties,  it  prevails  as  the  law  of  the  case.  Voelker  v.  Chicago  R.  R., 
supra.  And  plaintiff,  as  heretofore  shown,  having  alleged  the  circum- 
stances of  the  occurrence,  omiting  definite  statement  as  to  whether  he  was 
at  the  time  of  the  injury  engageid  in  an  act  of  interstate  commerce,  de- 
fendant answers,  making  fuU  statement  of  that  fact,  and  the  parties  act- 
ing under  such  pleas  join  issue  and  proceed  to  try  the  cause  under  the 
statute,  and  we  think  the  omission  in  the  complaint  is  thereby  cured.  The 
case  of  Fleming  v.  Railroad,  160  N.  C  196,  76  S.  E.  212,  is  in  no  way 
opposed  to  the  position.  In  that  case,  the  pleadings  as  interpreted  by  the 
court  contained  definite  averment  that  plaiptiff  at  the  time  of  the  injury 
was  an  employee  on  an  intrastate  train,  and,  this  being  admitted  in  the 
answer,  it  was  held  that  the  parties  were  precluded  from  showing  facts  in 
evidence  contrary  to  their  admission;  the  case  bearing  little  or  no  re- 
semblance to  the  facts  of  the  present  appeal  And  Kinney  v.  Railroad  Co. 
(Sup.)  166  N.  Y.  Supp.  868,  and  Ft  Worth  v.  Bird  (Tex.  Civ.  App.)  196 
S.  W.  597,  to  which  we  were  also  cited,  were  two  causes,  the  first  prose- 
cuted through  two  trials  as  an  action  under  the  common  law  and  statutes 
of  New  York,  and  the  second,  as  an  action  under  a  Texas  statute  and 
till  after  two  years  when  an  amendment  then  made,  setting  forth  for  the 
first  time  a  cause  of  action  under  federal  Employers'  Liability  Act,  was 
held  to  introduce  a  new  cause  of  action,  barred  by  the  lapse  of  two  years 
as  that  statute  provides;  but  we  find  nothing  in  either  case  or  record 
which  tended  to  show  a  waiver  of  the  position  by  the  parties  or  which 


Digitized  by 


Google 


I 


1919.]  GURSKI V.  SUSQUEHANNA  COAL  CO.    (Pa.)  73 

called  for  or  permiteed  application  of  the  doctrine  of  ''aider,"  which  we 
have  held  to  be  the  controlling  features  of  the  present  appeaL 

[3]  Defendant  further  excepted  to  the  position  of  his  honor's  charge 
as  to  assumption  of  risk  in  terms  as  follows: 

"That  issue  bears  upon  the  defendant's  plea  of  assumption  of  risk. 
Under  the  federal  Empoyers'  Liability  Act,  the  common-law  doctrine  that 
employees  assume  the  risks,  dangers,  and  hazards  normally  incident  to  the 
business,  still  obtains.  It  is  pleaded  by  the  defendant  in  this  case,  and  the 
defendant  has  the  boirden  of  proof  on  that  The  rule  is  that  the  em- 
pbyee  assumes  the  risks  normally  incident  to  the  occupation  in  which  he 
voluntarily  engages;  other  and  extraordinary  risks,  and  those  due  to  the 
employer's  negligence,  he  does  not  assume  until  made  aware  of  them  or 
until  they  become  so  obvious  and  immediately  dangerous  that  an  ordinarily 
prudent  man  would  observe  and  appreciate  them;  in  either  or  both  of 
which  cases  he  does  assume  them,  if  he  continue  in  the  employment, 
without  objection,  or  without  obtaining  from  the  employer  an  assurance 
that  the  matter  will  be  remedied" — a  definition  that  accords  with  the 
controlling  decisions  on  the  subject  Chesapeake  &  Ohio  Railroad  v.  De 
Atley,  241  U  S.  311,  36  Sup.  Ct  564,  60  L.  Ed.  1016;  Gila  Valley  Railroad 
V.  Hall,  232  U.  S.  94,  34  Sup.  Ct  229,  58  L.  Ed.  521. 

Under  the  principles  embodied  in  that  statement,  the  question  was 
correctly  and  fairly  submitted  to  the  jury,  and  they  have  determined  the 
issue  against  defendant 

Again,  it  was  contended  that  there  was  error  committed  in  his  honor's 
charge  on  the  question  of  damages  in  allowing  the  jury  to  consider  the 
loss  of  mental  powers  when  there  was  no  evidence  tending  to  show  such 
loss;  but  the  objection  is  not  open  to  defendant,  for,  conceding  that  hit 
honoris  charge  is  correctly  interpreted  in  the  exception,  we  find  abundant 
evidence  in  the  record  as  to  the  effect  of  the  injury  to  justify  and  uphold 
the  position. 

In  reference  to  the  sixth  issue,  as  to  the  bar  by  lapse  of  two  years, 
having  held  that  plaintiffs  cause  of  action  under  the  statute  was  covered 
by  the  original  pleadings,  all  filed  within  the  time,  (1)  because  the  parties 
had  elected  so  to  treat  it,  and  in  such  case  a  change  of  front  is  not  per- 
missible, either  in  federal  or  state  preocedure  (Railway  v.  McCarthy.  96 
U.  S.  258,  24  L.  Ed.  693;  Lindsey  v.  Mitchell,  174  N  C.  458,  93  S.  E.  955; 
Brown  v.  Chemical  Co.^  165  N.  C.  421,  81  S.  E.  463),  and  (2)  because  the 
omission  in  the  comi^nt  to  allege  that  plaintiff  was  engaged  in  an  act  of 
interstate  commerce  is  aided  or  cured  by  the  full  averments  of  the  an- 
swer in  that  respect,  his  honor  correctly  ruled  that,  on  the  record  and 
facts  in  evidence,  if  believed,  the  action  was  not  barred  by  lapse  of  time. 

On  careful  perusal  of  the  record,  we  find  no  error  to  appellant's 
prejudice,  and  the  judgment  must  be  affirmed. 

No  error. 


SUPERIOR  COURT  OF  PENNSYLVANIA. 


GURSKI 

V. 

SUSQUEHANNA  COAL  CO.* 

L  MASTER  AND  S  E  R  V  A  N  T  —  WORKMEN'S  COMPENSATION 
ACT— ACCIDENT-^"COURSE  OF  EMPLOYMENT." 
Where  a  miner, 'going  to  get  tools  in  a  part  of  the  mine  where  he 

was  told  not  to  go,  died  from  noxious  gases,  he  died  as  the  result  of  an 

♦  Decision  rendered,  June  11,  1918.    104  Atl.  Rep.  801. 
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accident  occurring  "in  the  course  of  his  employment/'  within  Workmen's 

Compensation  Act,  §  301. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [2].) 

(For  other  definitions,  sec  Words  and  Phrases,  First  and  Second 

Series,  Course  of  Employment) 

2.  MASTER  AND  S  E  R  V  A  N  T  —  WORKMEN'S  COMPENSATION 

ACT— FINDINGS  OF  REFEREE, 

Where  a  question  arises  as  to  whether  an  acddenf  from  which  a  work- 
man dies  occurred  in  the  course  of  his  employmjent,  the  findings  of  fact 
by  the  compensation  referee  should  be  so  explicit  as  to  state  the  full  cir- 
cumstances thereof. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

3.  MASTER  AND  S  E  R  V  A  N  T  —  WORKMEN'S  COMPENSATION 

ACT— FINDINGS  OF  COMPENSATION  BOARD. 

Where  the  Workmen's  Compensation  Board  finds  facts  additional  to 
those  stated  by  the  refereee,  and  their  correctness  is  conceded,  the  Su- 
preme Court  may  determine  the  issue  upon  the  facts  so  found. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [9].) 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Proceeding  under  Workmen's  Compensation  Act  by  Julia  Gurski 
against  the  Susquehanna  Coal  Company.  Finding  of  referee  for  claimant 
reversed  by  Workmen's  Compensation  Board,  but  affirmed  upon  appeal  to 
common  pleas  court,  and  the  employer  appeals.    Affirmed^ 

Argued  before  Brown,  C.  J.,  and  Mochzisker,  Frazer,  Walling,  and 
Simpson,  JJ. 

H.  A.  (Gordon,  and  A.  L.  Williams,  both  of  Wilkes-Barre,  for  ap- 
pellant 

Rush  Trescott  and  Roger  J.  Dever,  both  of  Wilkes-Barre,  for  appellee. 

MoscHziSKER,  J.  This  id  a  case  under  the  act  of  June  2,  1915  (P.  L. 
736).  Plaintiff,  widow  of  Frank  Gurski,  claimed  compensation  for  the 
death  of  her  husband;  the  referee  found  in  her  favor;  the  Workmen's 
Compensaion  Board  reversed;  an  appeal  was  taken  to  the  common  pleas 
of  Luzerne  county,  which  tribunal  reversed  the  board  and  affirmed  the 
referee;    the  defendant  employer  has  appealed  to  this  court 

On  October  19,  1916,  Frank  Gurski,  a  contract  miner  in  the  employ  of 
defendant  company  died  from  inhaling  noxious  gases,  which  had  accu- 
mulated in  a  portion  of  the  latter's  mine.  The  part  of  the  mine  infected 
by  these  gases  was  closed  off,  marked  "danger,"  and  all  workmen,  includ- 
ing plaintiff's  husband,  were  notified  not  to  enter  therein.  Gurski,  who 
worked  in  the  gaseous  section  of  the  mine  prior  to  the  time  it  was 
closed  off,  had  left  "his  mining  machine,  and  possibly  some  other  tools, 
there."  About  two  months  subsequent,  when  engaged  in  another  part  of 
the  mine,  "at  a  point  2,600  feet  from  his  former  place"  of  employment, 
"in  the  course  of  his  work,  he  had  occasion  to  use  a  mining  machine, 
*  ♦  *  and  ♦  ♦  ♦  expressed  himself  to  his  fellow  workmen  that  he 
would  go  in  for  his  tools  to  the  former  working  place."  On  the  morning 
of  the  accident,  Gurski  had  been  notified  not  to  go  into  the  fwiced  off 
portion  of  the  mine;  but,  "notwithstanding  these  positive  directions  and 
the  danger  marks  on  the  door  and  fences,  he  and  his  helper  went  to  the 
place  where  he  had  been  working  [previously],  with  the  declared  intention 
of  getting  his  machine  and  other  tools";  and  he  died  as  the  result  of  so 
doing. 
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We  have  taken  the  above  nuUtr  imm  4kK  opinion  of  Commissioner 
Scott,  of  the  CompensatiiM  Bmr€,  as  did  the  court  below;  and,  on  the 
facts  stated,  it  ajy^  Ifiat  plaintiffs  husband  met  his  death  by  reason  of 
the  harmiHl  con&tion  of  his  employer's  premises,  while  on  his  way  to 
leidb  %ools  with  which  to  work — ^in  other  words,  while  he  was  upon  the 
premises  of  his  employer  and  acting  in  furtherance  of  the  latter's  business. 

[1]  We  agree  with  the  learned  court  below  that  Gurski  died  from  an 
accident  which  occurred  in  the  course  of  his  employment,  within  the  mean- 
ing of  the  act  of  1915,  supra,  and  that,  "though  the  orders,  not  to  go  into 
the  blocked-off  portion  of  the  mine,  may  have  been  fully  understood  and 
appreciated  by  him  [his  departure  therefrom]  would  be  but  a  negligent 
act  on  his  part" — which  does  not  bar  the  present  claim  for  compensation. 
Section  301,  Act  of  1915,  supra  (page  738);  Lane  v.  Horn  &  Hardart 
Baking  Co.,  261  Pa.  329,  104  Atl.  615. 

[2  3]  In  cases  of  this  character,  the  referee  should  make  his  findings 
'  of  fact  so  comprehensive  and  explicit  as  to  disclose  the  full  story  of  the 
acddent.  Here  the  referee's  findings  are  too  meager,  and,  since  no  hear- 
ing de  novo  was  held  by  the  Compensation  Board,  that  body,  strictly 
speaking,  should  not  have  found  facts  in  addition  to  those  stated  by  its 
subordinate  officer,  the  referee  (McCauley  v.  Imperial  Woolen  Co.,  261  Pa. 
312,  104  Atl.  617) ;  but  this  point  was  not  urged  in  the  court  below  and  is 
not  raised  here.  Moreover,  it  appears  that  all  parties  concede  "the  cor- 
rectness of  the  statement  of  facts  contained  in  the  opinion  of  Commis- 
sioner Scott,*'  and  that  "the  facts  of  the  case  are  not  in  dispute";  there- 
fore we  finally  determine  the  issues  involved  upon  such  conceded  facts. 

The  assignments  of  error  are  overruled,  and  the  judgment  is  affirmed. 


COURT  OF  CIVIL  APPEALS  OF  TEXAS. 

Beaumont. 


KIRBY  LUMBER  CO. 

V. 

McGILBERRY  et  al.     (No  347.)* 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACTS— RELATION  OF  PARTIES— "EMPLOYEE." 
Where  contract  provided  that  buyer  of  timber  should  reimburse  seller 
for  wages  paid  scalers,  not  to  exceed  $50  per  month  each,  a  scaler  em- 
ployed by,  and  who  worked  under  direction  of,  seller,  at  a  salary  of  $70  a 
month,  was  not  an  employee  of  buyer,  within  Workmen's  Compensation 
Act,  arts.  5246h,  5246yyy. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

Appeal  from  District  Court,  Harris  County ;  J.  D.  Harvey,  Judge. 

Action  by  Valeria  McGilberry  and  others  against  Kirby  Lumber  Com- 
pany. Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed  and 
rendered. 

♦Decision  rendered,  July  11,  1918.    Rehearing  denied,  Oct.  16,  1918.    205 
S.  W.  Rep.  835. 
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Andrews,  Streetman,  Burns  &  Logue  and  W.  L.  Cook,  all  of  Houston, 
for.  appellant 

Hutcheson  &  Bryan,  of  Houston,  for  appellees. 

HiGHTowER,  C  J.  This  was  a  suit  by  the  surviving  wife  and  children 
of  one  Sanford  McGilberry,  deceased,  as  plaintiffs,  to  recover  damages 
against  the  Kirby  Lumber  Company,  said  plaintiffs  contending  that  the 
death  of  Sanford  McGilberry  was  caused  by  negligence  on  the  part  of 
the  servants  and  agents  of  said  Kirby  Lumber  Company.  The  cause  was 
tried  with  a  jury  in  the  court  below,  and  was  submitted  upon  special  issues, 
all  of  which  were  answered  by  the  jury,  and  upon  the  verdict  so  returned 
the  trial  court  entered  judgment  in  favor  of  plaintiffs  in  the  sum  of 
$7,495,  with  interest  thereon  at  the  legal  rate  from  tfie  date  of  the  judg- 
ment 

When  the  verdict  was  returned  the  defendant,  Kirby  Lumber  Com- 
pany, filed  a  motion  praying  the  court  to  enter  judgment  in  its  favor  upon 
the  verdict  of  the  jury,  which  motion  was  overruled,  and  to  this  action  of 
the  court  said  defendant  duly  excepted. 

After  the  motion  for  judgment  was  overruled,  and  after  judgment 
was  entered  in  favor  of  plaintiffs,  as  before  stated,  defendant  filed  a  mo- 
tion for  a  new  trial,  which  was  also  overruled  and  exception  duly  taken, 
and  the  cause  has  been  properly  brought  here,  by  appead  on  the  part  of 
the  Kirby  Lumber  Company,  for  review. 

In  the  amended  original  petition  of  the  appellees,  and  upon  which  the 
case  proceeded  to  trial,  it  was  alleged,  substantially,  that  Sanford  McGil- 
berry met  his  death  as  the  result  of  a  tree  being  felled  upon  him  by  em- 
ployees of  appellant,  Kirby  Lumber  Company.  It  was  alleged  that  Mc- 
Gilberry, at  the  time  of  his  death,  was  an  employee  connected  with  log- 
ging operations  being  carried  on  by  appellant  in  the  vicinity  where  the 
accident  occurred;  that  by  virtue  of  certain  contractual  relations  be- 
tween the  Kirby  Lumber  Company,  appellant,  and  the  Houston  Oil  Com* 
pany  of  Texas,  McGilberry  was  constituted  an  employee  of  the '  Kirby 
Lumber  Company  in  the  work  he  was  doing,  which  was  scaling  logs  or 
timber;  but,  in  the  alternative,  that,  if  McGilberry  was  not  in  fact  an 
employee  of  the  Kirby  Lumber  Company,  nevertheless  he  was  entitled  to 
that  degree  of  care  which  would  be  owing  to  an  employee  of  said  Kirby 
Lumber  Company  by  reason  of  the  character  of  the  work  he  was  doing. 
It  was  alleged,  substantially,  that  a  short  time  prior  to  the  noon  hour  on 
the  day  he  was  injured  McGilberry  went  to  a  point  near  a  red  heart  log, 
which  he  expected  later  to  be  called  upon  to  scale,  and  that  shortly  there- 
after he  lay  down  and  went  to  sleep,  and  that  while  he  was  asleep  cer- 
tain employees  of  the  Kirby  Lumber  Company,  known  as  sawyers,  negli- 
gently felled  a  tree  upon  him,  which  caused  his  death.  The  specific 
grounds  of  negligence  alleged  on  the  part  of  said  Kirby  Lumber  Com- 
pany sawyers  were  as  follows:  (a)  In  carelessly  and  negligently  per- 
mitting the  tree  which  they  were  sawing  to  fall  upon  McGilberry;  (b) 
in  permitting  McGilberry  to  remain  in  the  position  he  was  while  the  tree 
was  being  felled,  and  in  felling  the  tree  while  he  was  in  that  position; 
(c)  negligence  in  failing  to  give  a  warning  shout  or  signal  before  the 
tree  was  felled  in  order  to  give  McGilberry  time  to  escape;  (d)  negli- 
gence in  failing  to  inspect  the  radius  of  the  tree  about  to  be  felled  with 
special  reference  to  the  direction  in  which  it  was  being  bedded  to  fall,  in 
order  to  determine  whether  or  not  any  person  might  be  in  danger.  The 
plaintiffs  laid  their  damages  in  the  sum  of  $15,000,  and  prayed  for  re- 
covery in  that  amount 

Appellant,  Kirby  Lumber  Company,  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  also  by  a  special  plea  of  contribu- 
tory negligence  on  the  part  of  Sanford  McGilberry  in  lying  down  and 
going  to  sleep  where  he  was  at  the  time  he  was  struck  and  killed  by  the 
falling  tree. 
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By  a  supplemental  petition  appellees  alleged  that  the  Kirby  Lumber 
Company  was  not  a  subscriber  under  the  Texas  Workmen's  Compensation 
Act  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts.  5246h-5246zzzz),  and  that, 
because  of  the  relation  of  McGilberry  to  the  work  being  done,  plaintiffs 
were  entitled  to  the  benefits  of  said  statute,  which,  among  other  things, 
abolishes  contributoi7  negligence  as  a  complete  defense  in  bar  in  cases 
covered  bjr  its  provisions. 

The  jury  found,  in  answer  to  one  of  the  special  issfues  submitted,  that 
the  sawyers,  who  were  servants  of  the  Kirby  Lumber  Company,  and  who 
felled  the  tree  which  killed  McGilberry,  were  guilty  of  negligence,  in  that 
they  failed  to  inspect  the  radius  of  the  tree  which  was  about  to  be  felled 
by  them,  and  before  it  was  felled,  with  special  reference  to  the  direction 
in  which  it  was  being  bedded  to  fall,  in  order  to  determine  whether  or 
not  any  person  might  be  in  danger  of  being  struck  and  injured  by  such 
tree,  and  also,  further,  that  this  negligence  was  a  proximate  cause  of  the 
death  of  said  McGilberry.  The  jury  also  found,  however,  that  said  serv- 
ants of  the  Kirby  Lumber  Company  did  give  the  usual  and  customary 
warning  or  signal  before  said  tree  was  felled,  and  that  such  warning  or 
signal  was  given  in  time,  had  it  been  heeded,  to  permit  McGilberry  to 
escape.  The  jury  also  f6und,  affirmatively,  in  answer  to  a  properly  sub- 
mitted special  issue,  that  McGilberry  was  guilty  of  contributory  negli- 
gence in  lying  down  and  being-  asleep  where  he  was  at  the  time  he  was 
kiUed. 

Appellant,  Kirby  Lumber  Company,  in  its  brief  presents  a  number  of 
assignments  of  error,  and  these  assignments  together  raise  three  principal 
questions.  The  first  assignment  has  reference  to  the  refusal  of  the  trial 
court  to  enter  judgment  in  favor  of  appellant  upon  its  motion  therefor; 
and  the  second  assignment  challenges  the  action  of  the  trial  court  in 
refusing  to  peremptorily  instruct  the  jury  to  return  a  verdict  in  favor  of 
appellant;  and  the  third  assignment  complains  of  the  refusal  of  the 
trial  court  to  admit  in  evidence  testimony  of  certain  witnesses  tendered  by 
appellant  for  the  purpose  of  showing  that  McGilberry  was  an  employee 
of  the  Houston  Oil  Company  of  Texas  at  the  time  of  his  death,  and  was 
not  an  employee  of  appellant,  Kirby  Lumber  Company. 

Now,  if  appellant's  first  assignment  of  error,  complaining  of  the 
action  of  the  trial  court  in  refusing  to  enter  judgment  in  favor  of  appel- 
lant upon  the  jury's  verdict,  should  be  sustained,  then  a  consideration  of 
any  of  the  other  assignments  would  be  uncalled  and  unnecessary.  It  is 
without  dispute  in  the  record  that  San  ford  McGilberry.  was  what  is  known 
in  sawmill  parlance  as  a  log  scaler  or  timber  scaler,  and  at  the  time  of  his 
death  was  engaged  in  that  occupation,  and  was  scaling  logs  which  were 
being  cut  under  a  contract  between  the  Houston  Oil  Company  of  Texas 
and  the  Kirby  Lumber  Company.  The  Houston  Oil  Company  of  Texas 
was  the  seller  of  the  timber  being  so  scaled,  and  the  Kirby  Lumber  Com- 
pany was  the  purchaser  thereof.  The  written  contract  between  the  Hous- 
ton Oil  Company  of  Texas  and  appellant,  Kirby  Lumber  Company,  was 
introduced  in  evidence  on  the  trial  below,  and  is  fully  shown  in  the  record 
before  us ;  but,  after  a  careful  inspection  and  consideration  of  this  con- 
tract, we  conclude  that  paragraphs  3  and  5  thereof  are  the  only  provisions 
in  the  contract  that  could  possibly  have  any  reference  to  the  material 
question  under  this  assignment,  which  question  is  this:  Was  San  ford 
McGilberry,  at  the  time  he  was  injured  and  killed,  an  employee  of  the 
Kirby  Lumber  Company?    Paragraph  3  of  said  contract  reads  as  follows: 

"Said  timber  shall  be  scaled  when  loaded  on  the  cars  of  the  party  of 
the  second  part  (Kirby  Lumber  Company)  or  at  the  skidways  in  the 
woods,  or  at  the  mills,  or  elsewhere,  as  directed  by  the  party  of  the  first 
part  (Houston  Oil  Company  of  Texas),  and  said  party  of  the  first  part 
(Houston  Oil  Company  of  Texas)  may  appoint  such  scalers  as  it  may 
deem  requisite,  whose  duty  it  shall  be  to  scale  and  measure  such  timber. 
Jhe  party  of  the  second  part  (Kirby  Lumber  Company)  shall  reimburse 
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the  party  of  the  first  part  (Houston  Oil  Company  of  Texas)  for  the 
wages  of  such  scalers,  not  to  exceed  fifty  dollars  ($50.00)  per  month 
each.  Monthly  reports  shall  be  made  in  duplicate  by  such  scalers  to  the 
parties  hereto  and  settlements  hereimder  shall  be  made  and  based  thereon.** 

The  fifth  paragraph  reads  as  follows: 

"Said  timber  shall  be  cut  in  a  careful  and  prudent  way,  and  the 
trees  felled  shall  be  so  felled  as  to  preserve  the  young  timber  and  avoid 
abuse  and  injury  to  such  young  timber  and  sapling^,  and  no  trees  under 
twelve  (12)  inches  in  diameter  shall  be  cut  from  said  lands  for  timber 
skids  or  other  purposes" 

There  is  no  brief  on  file  in  this  court  for  the  appellees,  but  the  case 
was  orally  argued  by  counsel  for  appellees,  and  at  the  argument  we 
gathered  that  it  was  the  contention  of  counsel  for  appellees  that  the 
provisions  of  the  written  contract  just  above  quoted,  and  especially  para- 
graph 3  thereof,  had  the  effect  to  constitute  and  make  Sanford  McGilberr^ 
an  employee  of  the  Kirby  Lumber  Company,  mainly  for  the  reason  that  it 
was  provided  in  paragraph  3,  as  above  quoted,  that  the  Houston  Oil  Com- 
pany of  Texas  was  to  be  reimbursed  by  the  Kirby  Lumber  Company,  not 
to  exceed  $50  each  per  month,  for  wages  paid  by  the  Houston  Oil  Com- 
pany of  Texas  to  its  log  scalers.  In  other  words,  it  seemed  to  be  the 
contention  of  counsel  for  appellees  that,  because  of  the  provisions  in  said 
paragraph  3  of  the  contract,  the  Kirby  Lumber  Company  boimd  itself  to 
reimburse  the  Houston  Oil  Company  of  Texas  in  a  sum  not  to  exceed 
$50  per  month  for  each  log  scaler  employed  by  the  Houston  Oil  Cx>m- 
pany,  that  such  provision  of  itself  had  the  effect  to  make  Sanford  Mc- 
Gilberry  an  employee  of  the  Kirby  Lumber  Company,  and  that  the  said 
McGilbcrry  was  an  employee  of  the  Kirby  Lumber  Company,  as  defined 
by  the  Texas  Workmen's  Compensation  Act,  which  was  in  force  at  the 
time  Mc(jilberry  met  his  death. 

According  to  the  undisputed  evidence  introduced  on  the  trial  below, 
Sanford  McGilberry  had  been  selected  and  employed  by  the  Houston  Oil 
Company  of  Texas  to  scale  timber  sold  by  said  company  to  the  Kirby 
Lumber  Company,  and  the  Houston  Oil  Company,  in  consideration  for 
his  services  in  that  capacity,  regularly  paid  to  McGilberry  $70  per  month, 
and  his  name  was  carried  upon  the  pa3rroll  of  the  Houston  Oil  Com- 
pany of  Texas  as  its  employee  in  the  capacity  of  log  scaler  It  was  also 
shown,  without  dispute  in  the  record,  that  the  Kirby  Lumber  Company 
had  nothing  to  do  with  the  selection  or  employment  of  Sanford  McGil- 
berry, and  that  the  Kirby  Lumber  Company  had  or  exercised  no  control 
or  direction  whatever  over  said  McGilberry  in  the  discharge  of  his 
duties  as  log  scaler  for  the  Houston  Oil  Company,  and  had  no  rig^t  to 
direct  or  control  him  in  the  discharge  of  his  duties  as  such  scaler,  and 
had  no  right  to  discharge  him;  but,  on  the  contrary,  it  was  affirmatively 
shown  that  the  Houston  Oil  Company  of  Texas  alone  selected  and  em- 
ployed the  said  McGilberry,  and  that  he  was  under  the  direction  and  con- 
trol of  the  Houston  Oil  Company  of  Texas  in  the  discharge  of  his  duties 
as  log  scaler,  and  that  said  company  alone  had  the  right  to  discharge  hinL 
In  this  connection  we  quote,  because  it  is  clear  and  readily  understood, 
the  testimony  of  Oswald  S.  Parker,  a  witness  sworn  in  behalf  of  appel- 
lant, as  follows: 

"I  live  in  Houston.  My  profession  is  that  of  a  lawyer.  My  office  is 
on  the  ninth  floor  of  the  Scanlan  building.  My  partner  is  Judge  T.  M. 
Kennerly.  My  partner  and  I  are  joint  attorneys  for  the  Houston  Oil 
Company  of  Texas.  We  have  been  engaged  in  that  capacity  for  three 
years.  We  were  so  engaged  in  July,  1914.  I  think  I  am  familiar  with  all 
of  the  agreements  between  the  Houston  Oil  (Company  and  the  Kirby  Lum- 
ber Company,  as  affecting  the  matter  of  scaling. 

"The  instrument  handed  me  by  counsel  (meaning  the  contract  be- 
tween the  Kirby  Lumber  Company  and  the  Houston  Oil  Company)  pur- 
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ports  to  be  a  contract  of  1901  between  the  Houston  Oil  Comn^ny  of 
Texas  and  John  H.  Kirby;  that  contract  is  still  in  force  as  construed, 
and  in  some  respects,  I  believe,  modified,  by  the  decree  of  the  United 
States  District  Court  for  the  Southern  District  of  Texas,  which  has  be- 
come a  part  of  the  contract  between  the  parties,  but  I  see  nothing  in  this 
paragraph  3,  as  I  recall,  that  has  been  changed  in  any  manner.  This  is 
the  decree  of  July  8,  1908,  that  I  refer  to.  Except  so  far  as  it  is  modified 
by  this  decree,  this  contract  is  in  force. 

"I  certainly  am  acquainted  with  the  practical  workings  of  the  parties 
under  the  contract,  so  far  as  the  Hlouston  Oil  Company  is  concerned  in 
respect  to  the  scalers.  Under  the  decree  it  employs  what  are  known  as 
contract  scalers,  composed  of  a  chief  scaler,  who  is  an  employee  of  the 
Houston  Oil  Company  of  Texas,  and  certain  scalers  working  under  him, 
who  actually  scale  the  timber.  These  scalers  scale  the  timber  before  it  is 
moved  from  where  it  is  felled  in  the  woods,  make  out  triplicate  reports, 
send  one  to  the  Houston  Oil  Company  of  Texas,  at  Houston,  for  its 
records,  to  furnish  the  basis  of  the  charge  against  the  Kirby  Lumber  Com- 
pany for  the  timber  cut,  and  send  a  duplicate  to  the  Kirby  Lumber  Com- 
pany by  the  same  manner,  so  they  can  check  against  our  charge  statement 
and  keep  the  third  copy  for  reference.  The  Houston  Oil  Company  of 
Texas  has  the  exclusive  right  to  discharge  these  men.  We  do  not  allow 
the  Kirby  Lumber  Company  to  interfere  with  them  in  any  way;  these 
men  are  upon  the  pay  roll  of  the  Houston  Oil  Company  of  Texas,  and 
they  receive  their  pay  from  that  company.  As  to  other  scalers  working 
in  the  employment  of  the  Kirby  Lumber  Company,  at  times  only,  the 
Kirby  Lumber  Company  has  employed  its  own  scalers  to  work  opposite 
these  Houston  Oil  Company  scalers,  in  order  to  check  their  work,  and 
sec  if  the  Kirby  Lumber  Company  had  any  objection  to  the  method  of 
scaling  carried  on  by  our  scalers.  Sometimes  they  have  made  objections, 
and  they  have  been  taken  up  and  thrashed  out,  but  the  scalers  employed  by 
the  Kirby  Lumber  Company  are  merely  what  is  known  as  check  scalers, 
who  have  nothing  to  do  with  the  reports,  and  have  nothing  to  do  with 
the  basis  on  which  the  charges  are  made.  Our  scalers  are  entirely  inde- 
pendent of  the  Kirby  Lumber  Company,  and  we  have  nothing  to  do  with 
them." 

On  cross-examination  he  further  testified: 

"There  is  a  check  scaler  which  the  Houston  Oil  Company  employs 
entirely  independent  of  the  scalers  of  the  Kirby  Lumber  Company,  which 
I  have  referred  to.  The  Houston  Oil  Company  of  Texas  employs  certain 
traveling  scalers  who  go  from  place  to  place  and  check  the  work  of  other 
scalers.  They  are  included  in  the  contract,  according  to  our  construction. 
The  Kirby  Lumber  Company  does  not  pay  these  scalers  that  I  have  just  re- 
ferred to.  They  do,  under  the  contract  and  decree,  contribute  to  the 
.Houston  Oil  Company  of  Texas,  a  certain  amount,  which  is  supposed  to 
reimburse  for  a  part  of  the  cost  of  having  the  timber  scaled ;  but  the 
authority  to  do  it,  and  the  duty  to  have  it  done  and  to  employ  scalers,  is 
all  on  the  Houston  Oil  Company  of  Texas.  As  to  the  reimbursement  be- 
ing for  the  scalers  I  have  just  referred  to,  I  will  say  that  I  know  what 
counsel  is  referring  to;  that  is,  in  section  3,  where  it  says  that  the  party 
of  the  second  part,  Kirby  Lumber  Company,  shall  reimburse  party  of  the 
first  part,  Houston  Oil  Company,  for  the  wages  of  such  scalers,  not  to 
exceed  $50  per  month  each.  That  is  done  even  to  this  time,  but  it  is  paid 
direct  under  that  to  the  Houston  Oil  Company  of  Texas." 

There  is  no  contention,  in  so  far  as  is  disclosed  by  the  record  before 
us,  that  appellant,  Kirby  Lumber  Company,  ever  claimed  the  right  to  ex- 
ercise, or  ever,  in  fact,  exercised,  any  direction  or  control  whatever  over 
log  scalers  employed  by  the  Houston  Oil  Company,  nor  is  there  any  con- 
tention on  the  part  of  appellees  that  the  Kirby  Lumber  Company  had  the 
ri^ht  to  employ  or  discharge  any  of  the  scalers  for  the  Houston  Oil  Com- 
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pany,  Ivit,  as  stated  above,  it  seemed  in  the  record  to  be  the  contention  of 
counsel  for  appellees  that  the  provision  in  the  contract  between  the  Hous- 
ton Oil  Company  and  the  Kirby  Lumber  Company  for  reimbursement  for 
part  of  the  wages  paid  scalers  by  the  Houston  Oil  Company  had  the 
effect  to  constitute  McGilberry  an  employee  of  the  Kirby  Lumber  Com- 
pany. 

In  view  of  the  finding  by  the  jury  that  Sanford  McGilberry  was  him- 
self gfuilty  of  negligence  which  contributed  to  his  death,  the  appellees  were 
not  entitled  to  a  judgment  in  their  favor,  notwithstanding  the  jury  also 
found  that  the  servants  of  the  Kirby  Lumber  Company,  who  felled  the 
tree  which  killed  McGilberry,  were  guilty  of  negligence,  unless  McGil- 
berry was  an  employee  of  the  Kirby  Lumber  Company  at  the  time  of  his 
death,  and  sustained  the  injuries  which  resulted  in  his  death  in  the  course 
of  his  employment  It  was  admitted  upon  the  trial  below  that  the  Kirby 
Lumber  Company  was  not  a  subscriber  under  the  provisions  of  the  Work- 
men's Compensation  Act  of  this  state,  but  whether  the  Houston  Oil  Com- 
pany of  Texas  was  such  subscriber  does  not  appear  from  the  record. 

Section  1  of  the  Texas  Workmen's  Compensation  Act  (Acts  33d  Leg. 
c.  179)  reads  as  follows: 

"In  an  action  to  recover  damages  for  personal  injuries  sustained  by  an 
employee  in  the  course  of  his  employment,  or  for  death  resulting  from 
personal  injury  so  sustained,  it  shall  not  be  a  defense: 

"1.  That  the  employee  was  guilty  of  contributory  negligence;  but  in 
such  event  the  damages  shall  be  diminished  in  the  proportion  to  the 
amount  of  negligence  attributable  to  such  employee." 

"Employee"  is  defined  in  the  act  as  follows: 

"  'Employee*  shall  include  every  person  in  the  service  of  another  under 
any  contract  of  hire,  express  or  implied,  oral  or  written,  except  one  whose 
employment  is  but  casual,  or  is  not  in  the  usual  course  of  the  trade,  busi- 
ness, profession  or  occupation  of  the  employer** 

Now,  if  Sanford  Mc(}ilberry,  at  the  time  of  his  death,  was  not  in  the 
service  of  the  Kirby  Lumber  Company  under  a  contract  of  hire,  express 
or  implied,  oral  or  written,  then  he  was  not  an  employee  of  the  Kirby 
Lumber  Company  at  the  time  of  his  death,  and  the  Workmen's  Com- 
pensation Act  of  this  state  cannot  be  applied  and  cannot  affect  the  lia- 
bility of  the  Kirby  Lumber  Company  for  the  death  of  Sanford  McCJil- 
berry,  but  the  liability  of  the  Kirby  Lumber  Company  in  such  event  must 
depend  upon  the  law  as  it  was  prior  to  the  passage  of  that  act  by  the 
Legislature  of  this  state;  and  under  the  law  as  it  obtained  prior  to  that 
act,  and  still  obtains  as  to  all  persons  not  affected  by  that  act,  McGil- 
berr/s  negligence,  as  found  by  the  jury,  constituted  an  absolute  defense  in 
bar  of  any  recovery  by  the  appellees  in  this  case. 

[1]  And  since  it  affirmatively  appears,  without  dispute,  from  the 
record  before  us,  that  Sanford  McGilberry  was  selected  and  employed  by' 
the  Houston  Oil  Company  of  Texas;  that  he  was  carried  on  the  pay  roU 
of  the  Houston  Oil  (Company  of  Texas  as  its  employee;  that  his  wages 
were  paid  to  him  by  the  Houston  Oil  Company  of  Texas;  that  the  Hous- 
ton Oil  Company  alone  had  the  right  to  direct  and  control  the  said  Mc- 
(jilberry  in  the  discharge  of  his  duties  as  log  scaler  and  the  right  to  dis- 
charge him;  and  that  the  Kirby  Lumber  Company,  appellant,  had  no 
such  right  to  employ,  direct,  control,  or  discharge  the  said  McGilberry — 
we  are  of  the  opinion  that  the  said  Sanford  McGilberry  was  not,  at  the 
time  of  his  death,  an  employee  of  the  Kirby  Lumber  Company,  but  was 
an  employee  of  the  Houston  Oil  Company  of  Texas,  notwithstanding  the 
provision  as  contained  in  paragraph  3  of  the  contract  between  said  com- 
panies to  the  effect  that  the  Kirby  Lumber  Company  would  reimburse  the 
Houston  Oil  Company  for  wages  paid  timber  scalers  by  said  last-named 
company,  not  to  exceed  $50  per  month  each.  It  is  clear  from  the  provi- 
sions of  the  contract  between  said  companies,  that  the  presence  of  Mc- 
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Gilberry  at  the  place  where  he  met  his  death  was  for  the  pttrpose  of  pro- 
tecting the  interests  of  the  Houston  Oil  Company  of  Texas  in  the  sale 
of  its  timber  to  the  Kirby  Lumber  Company;  that  is  to  say,  it  was  the 
purpose  of  the  Houston  Oil  Company  in  having  him  there  to  see  that  its 
interests  were  properly  protected  as  against  the  Kirby  Lumber  Com- 
pany, in  felling  and  taking  its  timber,  and  this,  doubtless,  was  the  reason 
for  the  provision  in  the  contract,  as  shown  above,  that  the  Houston  Oil 
Company,  the  seller  of  the  timber,  should  have  the  right  to  select  and 
employ  its  own  scalers,  and  not  have  to  depend  upon  such  reports  as  the 
Kirby  Lumber  Company  might  furnish  to  it  in  that  connection.  There 
was  no  contract  of  employment  of  McGilberry  by  the  Kirby  Lumber 
Company  either  written  or  oral,  express  or  implied,  as  shown  by  the  un- 
disputed record  in  this  case,  and  therefore  he  was  not  an  employee  of 
the  Kirby  Lumber  Company,  as  defined  by  the  Workmen's  Compensation 
Act  of  this  state,  as  above  quoted.  Wallace  v.  Cotton  Oil  Co.,  91  Tex.  21, 
40  S.  W.  399;  Cunningham  v.  Moore  et  al.,  55  Tex.  377,  40  Am.  Rep.  812; 
Cunningham  v.  Ry.  Co.,  51  Tex.  510,  32  Am.  Dec.  632;  Honnold  on 
Workmen's  Compensation,  c.  4,  §§  49,  51,  58,  and  66;  Vernon's  Sayles' 
Civil  Statutes   1914,  arts.  5246h  and  5246yyy. 

[2]  Having  reached  the  conclusion  that  Sanford  McGilberry  was 
not  an  employee  of  the  Kirby  Lumber  Company  at  the  time  of  his 
death,  within  the  provisions  of  the  Workmen's  Compensation  Act  of  this 
state,  it  follows  that  we  must  hold  that  the  finding  by  the  jury  that  said 
McGilberry  was  guilty  of  negligence  which  proximately  contributed  to 
his  death,  which  finding  is  not  questioned  by  the  appellees  in  this  case, 
and  which  is  abundantly  supported  by  the  evidence,  entitled  appellant, 
Kirby  Lumber  Company,  to  a  judgment  in  its  favor,  and  the  trial  court 
should  have  granted  appellant's  motion  therefor;  and,  because  of  the 
trial  court's  efror  in  refusing  to  do  so,  its  judgment  is  reversed,  and 
judgment  will  be  here  rendered,  upon  the  verdict  of  the  jury,  that  appel- 
lees take  nothing  by  their  suit,  and  that  appellant  recover  all  costs  by  it 
expended. 

Reversed  and  rendered. 


SUPREME  COURT  OF  WASHINGTON. 


MORRISON 

V. 

CHICAGO,  M.  &  ST.  P.  RY.  CO.     (No.  14428.)* 

1.  COMMERCE-"INTERSTATE    COMMERCE"— RAILROAD    EM- 
PLOYEES. 

The  test  as  to  whether  an  employee  was  engaged  in  "interstate  com- 
merce" at  the  time  of  his  injury  is  whether  the  performance  of  the  act 
in  which  he  was  engaged  directly  and  immediately  tended  to  facilitate 
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2.  COMMERCE^FEDERAL  EMPLOYERS'  LIABILITY  ACT— AC- 

TION—"INTERSTATE  COMMERCE." 

The  foreman  of  a  bridge  gang,  killed  in  a  collision  while  riding  on  a 
gasoline  car  after  unloading  concrete  tiles  to  be  used  in  the  future  in 
replacing  wooden  culverts  in  a  railroad  track,  was  not  engaged  in  "inter- 
state commerced*  within  tfie  federal  Employers'  Liability  Act  (U.  S.  Comp. 
1916,  §§  8657-8665). 

(For  other  cases,  sec  Commerce.  Dec  Dig.  §  27[8].) 

3.  COMMERCE-FEDERAL   EMPLOYERS'   LIABILITY    ACT— IN- 

TERSTATE SHIPMENTS— "INTERSTATE  COMMERCR" 

The  fact  that  concrete  tiling  to  be  used  in  replacing  wooden  culverts 
in  a  railroad  track  had  been  shipped  from  another  state  did  not  impress 
it  with  an  interstate  character  so  as  to  make  the  unloading  thereof 
shortly  after  its  arrival  a  part  of  interstate  transportation  within  the 
federal  Employers'  Liability  Act  (U.  S.  Comp.  St  1916,  §§  8657-8665). 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[51.) 

Holcomb,  J.,  dissenting. 

En.  Banc.  Appeal  from  Superior  Court,  Spokane  County;  ,Bruce 
Blake,  Judge. 

Action  by  Maud  Morrison  administratrix  of  the  estate  of  Jean  Mor- 
rison, deceased,  against  the  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  with  in- 
structions. , 

(^eo.  W.  Korte,  of  Seattle,  and  Cullen,  Lee  &  Matthews,  of  Spokane, 
for  Appellant. 

Phimmer  &  Lavin  and  H.  G.  Kinzel,  all  of  Spokane,  for  respondent 

Chadwick,  J.  This  action  was  brought  by  Maud  Morrison,  as  ad- 
ministratrix, to  recover  damages  suffered  by  her  and  her  two  minor 
children  through  the  death  of  the  husband  and  father,  Jean  Morrison. 
On  the  6th  day  of  September,  1916,  Jean  Morrison  was  a  foreman  in 
charge  of  a  building  and  bridge  gang  of  the  appellant  His  division  ex- 
tended from  St  Maries,  Idaho,  to  Maiden,  Wash.  Morrison  was  an  ex- 
perienced man  in  his  employment.  A  part  of  the  equipment  of  the 
bridge  gang  was  a  gasoline  car.  The  day  before  the  accident,  Morrison 
had  repaired  the  brake  blocks  by  nailing  a  strip  of  iron  along  the  face. 
He  went  to  Spokane  in  the  afternoon  and  returned  at  noon  the  next  day, 
meeting  up  with  his  gang  at  about  noon.  During  his  absence  one  Weller 
was  in  charge.  He  took  the  car  out  of  Plummer  in  the  morning.  The 
crew  were  accustomed  to  ride  on  it  to  and  from  their  work.  The  brake 
blocks  dragged  the  wheels,  and  the  car  had  great  difficulty  in  making  the 
grade,  which  is  fairly  heavy  at  that  point  Weller  took  it  upon  himself 
to  remove  the  iron  shoes.  Morrison  arrived  at  Mowry,  where  the  gang 
were  employed,  about  noon  and  took  charge  of  his  crew.  The  gang  was 
engaged  in  unloading  concrete  tiling  to  be  used  in  replacing  wooden 
culverts.  The  tiling  had  been  shipped  from  Spokane  on  five  cars  and 
had  landed  at  Mowry,  wWch  is  a  blind  siding  west  of  Plummer  Junction, 
three  days  before.  ^  At  about  5 :30  p.  m.  Morrison  went  to  a  telephone 
booth,  which  is  maintained  for  the  convenience  of  appellants's  employees, 
and  called  the  agent  at  Plummer.    The  agent  details  the  conversation : 

"Q.  Tell  the  jury  what  Morrison  said  to  you  when  he  called  you  on 
the  phone.  A.  When  he  rang  and  I  answered,  he  said:  'Hello,  Frank.' 
I  said:  'Hello,  Jean.'  He  said:  'How  is  second  63?'  I  said:  They  are 
at  Peede.  I  was  just  talking  to  the  conductor,  and  they  will  be  at 
Plumrocr  or  put  here  just  ahead  or  behind  ZT     He  said:    'All  ri^ht, 
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Frank.    I  am  coming  doym  the  mountain.'    That  is  all  that  was  said,  and 
he  hung  up." 

First  63  is  a  regular  freight  west  bound,  and  second  63  is  probably  a 
second  section  of  the  same  train.  We  do  not  remember  that  the  record 
makes  this  clear.  First  63  was  due  at  Plummer  Junction  tfct  10 :34  a.  m., 
and  at  Mowry  at  11:25  a.  m.  While  the  men  were  eating  their  dinner, 
a  west-bound  freight  passed.  It  carried  white  flags  to  indicate  that  it  was 
an  irregular  train.  It  is  the  theory  of  counsel  for  appellant  that  Morrison 
negligently  assumed  that  this  train  was  first  63.  having  passed  Mowry  at 
about  the  time  first  63  would  be  expected  to  pass,  and  it  was  for  this 
reason  that  he  asked  for  the  whereabouts  of  second  63  which  he  would 
have  reason  to  believe  would  follow  the  first  of  that  number. 

One  or  more  of  the  witnesses  sa^  that  Morrison  said  just  before 
going  to  the  telephone  that  be  was  gomg  to  get  a  line  up.  which  means 
information  as  to  the  movement  of  trains.  The  witnesses  say  that  when 
he  returned  **hc  said  we  had  clear  sailing  to  Plummer  Junction.*'  The 
men  got  on  the  car  with  Weller  at  the  lever.  Morrison  and  three  others 
were  riding  on  the  front  end  of  the  car.  They  had  gone  about  a  mile  and 
a  half  when  they  came  upon  a  freight  train  about  300  feet  away  and 
coming  down  the  hill.  All  of  the  men  got  off  the  car,  Weller  being  the 
last  to  leave  it,  but  Morrison,  who  was  standing  up  crying,  "Stop  it! 
Stop  it !"  was  killed  by  the  passing  train. 

N^ligence  is  alleged  in  two  counts:  First,  that  appellant  was  neg- 
ligent in  that  it  gave,  through  the  agent,  wrong  information  as  to  the 
location  of  the  train  which  collided  with  and  killed  Morrison;  and. 
second,  that  the  brake  shoes  on  the  gas  car  had  without  his  knowledge 
been  tampered  with  by  one  of  his  men  and  so  changed  that  their  breaking 
power  was  insufHcient  to  stop  the  car  and  avoid  the  collision  after  the 
train  was  sighted. 

Aside ^  from  the  question  of  negligence,  the  main  contention  of  the 
appellant  is  that  the  deceased  was  not  "employed  in  interstate  commerce" 
as  the  term  had  been  defined  and  applied  by  the  Supreme  Court  of  the 
United  States  when  considering  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916,  §§  8657- 
8665]).  Counsel  for  both  sides  assume  to  cite  apt  authority  to  sustain 
tiieir  respective  contentions,  and  quarrel  violently  as  to  what  the  Supreme 
Court  has  held  Under  the  act.  Counsel  for  appellant  insists  that  the  later 
opinions  of  the  court  indicate  a  recession  from  the  holdings  of  some  of 
the  earlier  cases,  notably  the  Pedersen  Case,  229  U.  S.  146,  33  Sup.  Ct 
648»  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  upon  which  respondent  con- 
fidently relies,  while  opposing  counsel  insists  with  an  equal  show  of 
authority  that  the  court  has  not  questioned,  but  has  rather  reaffirmed,  the 
Pedersen  Case,  and  proves  his  position  by  reference  to  later  decisions 
of  the  court  which  dte  the  Pedersen  Case  as  authority.  It  would  lead 
to  no  result  worth  while  to  review  the  several  opinions  of  the  Supreme 
Court  with  a  view  to  judidally  declaring  our  opinion  of  the  attitude  of 
tfie  court  toward  the  Pedersen  Case.  All  of  the  decisions  of  that  covtrt 
are  learned  discussions  when  read  in  the  light  of  the  facts  of  the  case  at 
hand,  but  thejr  are  not  always  helpful  as  authority.  They  are  in  some 
respects  seemmgly  contradictory.  It  could  hardly  be  otherwise,  for,  the 
employer  being  engaged  in  interstate  commerce  and  intrastate  commerce 
at  one  and  the  same  time,  it  would  seem  to  be  impossible  to  lay  down  a 
general  rule  which  would  govern  in  every  case.  To  quote  from  a  writer 
in  the  Docket,  vol.  2,  No.  39.  April,  1918 : 

"The  chief  difficulty,  perhaps  that  is  usually  met  with  in  the  attempt 
to  solve  the  question,  is  due  to  the  fact  that  practically  all  railroad  tracks, 
and  a  large  majority  of  other  railroad  fadlities,  are  used  in  both  inter- 
state and  intrastate  commerce,  so  that  the  line  of  demarcation,  the  'twi- 
l^fat  zone/  between  the  two  uses,  is  necessarily  uncertain  and  incapable 
oi  being  reduced  to  a  state  of  certainty." 


Digitized  by 


Google 


84  3  WORKMEN'S  COMPENSATION  L.  J.  (Wash.)         [Jan., 

However  much  is  made  of  the  definition  in  the  Pedersen  Case  and 
repeated  in  several  succeeding  cases:  "The  true  test  always  is:  Is  the 
woric  in  question  a  part  of  interstate  commerce  in  which  the  carrier  is 
engaged"— which  to  the  writer  is  no  definition  at  alL  It  conveys  no  more 
meaning  than  the  letter  of  the  act  itself,  which  permits  a  recovery  if 
the  one  injured  is  at  the  time  "employed  in  interstate  commerce  in  which 
the  carrier  is  engaged"— which  to  the  writer  is  no  definition  at  all.  It 
conveys  no  more  meaning  than  the  letter  of  the  act  itself,  whichpermits  a 
recovery  if  the  one  injured  is  at  the  time  "employed  in  interstate  com- 
merce." The  question,  "What  is  interstate  commerce?"  is  still  c^>en,  for, 
as  said  in  the  same  case: 

"In  order  to  clothe  an  employee's  employment  with  an  interstate 
character,  it  must  be  shown  that  the  work  that  he  is  performing  had 
some  direct  relation  and  immediate  connection  with  the  interstate  com- 
merce of  the  employer." 

11]  We  find  ourselves  unable  to  harmonize  the  decisions  of  the 
Supreme  Court  upon  the  federal  Employers*  Liability  Act  It  is  patent, 
however,  that  the  law  is  intended  to  be  applied  in  spirit  rather  than  by  . 
letter.  It  is  useless  to  attempt  an  accurate  definition  of  an  act  or  series 
of  acts  which  will  bring  a  case  within  or  place  it  without  the  provisions 
of  the  statute.  As  it  seems  to  us,  the  dominant  thought  underlying  the 
question  of  whether  in  a  given  case  an  employee  was  or  was  not  engaged 
in  "interstate  commerce"  is  this:  Would  the  performance  of  the  act  in 
which  the  employee  was  engaged  directly  and  immediately  tend  to  facili- 
tate the  movement  of  interstate  commerce,  or,  conversely,  would  the 
failure  to  perform  the  act  directly  and  immediately  interfere  with  or 
hinder  the  movement  of  such  commerce?  In  applying  this  test,  the 
three  essential  factors  to  be  considered  are  time,  place,  and  intent.  That 
is  to  say.  Was  the  act  which  the  employee  was  periorming  in  point  of 
time,  place,  and  intent  so  directly  connected  with  interstate  commerce  as 
to  constitute  an  integral  part  of  interstate  transportation?  If  it  was,  the 
employee  is  entitled  to  the  protection  of  the  act.  If  not,  he  is  not  This 
brings  us,  as  in  all  cases  brought  under  the  act,  to  the  facts  of  the  instant 
case.  The  work  being  done  and  its  relation  and  connection  with  the  in- 
terstate commerce  of  the  employer,  or  its  lack  of  such  relation  and  con- 
nection, must  be  fecund  in  the  record.  We  shall  quote  all  of  it  that  per- 
tains to  the  subject.  We  have  italicized  the  more  pertinent  parts.  The 
head  carpenter  testified: 

"Direct:  Q.  And  state  whether  or  not  you  had  charge  of  the  pro- 
viding of  the  materials  for  the  use  of  this  gang  in  keeping  up  this  road- 
bed as  I  have  described?  A.  Yes,  sir.  Q.  Do  you  recall  the  work  that 
was  being  done  on  the  6th  of  September  last  at  Mowry  by  Mr.  Morrison 
and  his  gang  with  reference  to  unloading  some  concrete  pipe?  A.  Yes, 
sir.  Q.  State  whether  or  not  the  concrete  pipe  was  company  property 
for  repairs,  to  use  as  repairs?  A.  That  was  company  property,  and  not 
to  he  used  as  repairs;  it  was  to  be  used  as  renewals.    Q.  Was  for  what 

J)urpose  as  renewals?  A.  Renewal  of  culverts,  when  the  old  culverts 
vue  their  life  out,  Q.  In  other  words,  it  was  company  material?  A.  Yes, 
sir;  company  property.  Q.  Yes,  to  he  applied  to  the  roadbed  whenever 
needed  to  he  applied?  A.  Yes,  whenever  proper.  Q.  Where  did  that 
come  from?  A.  I  think  it  came  from  Massy  &  Co.,  of  Spokane,  and  was 
ordered  through  them.  Q.  Was  shipped  from  Spokane  to  Mowry?  A. 
As  I  remember  it,  it  was;  yes,  sir.  Q.  This  unloading  was  done  shortly 
after  it  arrived  there,  was  it?    A.  Yes,  sir;  a  very  short  time. 

"Cross:  Q.  And  there  were  five  cars  spotted  on  this  siding  for  un- 
loading, at  that  point  two  or  three  days  before  they  were  unloaded?  A. 
Yes,  sir.  Q.  They  had  remained  there  at  that  point  with  these  loads  on 
for  that  purpose,  and  the  purpose  of  your  unloading  tiiis  tiling  at  those 
points  was  to  store  them  there  for  future  use  in  connection  with  the 
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railroad  at  some  point?  A.  Yes,  sir.  Q.  The  tiling  has  not  yet  been  used? 
A,  It  has  not.  Q.  It  is  there  to  this  day?  A.  There  now.  Q.  All  the 
tiling  that  was  unloaded  under  the  superintendence  of  Mr.  Morrison? 
A.  Yes,  sir.  Q.  The  tiling  that  was  unloaded  on  the  day  that  Mr.  Mor- 
rison was  hurt  and  was  superintended  by  him  have  not  been  devoted  to  any 
use  watsoever  in  connection  with  the  railroad  at  this  time?  A.  They  have 
not 

An  employee  testified: 

"Q. Where  were  those  (tiles)  placed  that  you  speak  of  at  Sorrento 
and  Jlowry?  A.  Under  the  culvert,  to  put  under  the  track  there  for  the 
water  to  run  through.  Q.  Had  you  put  in  like  culverts  from  time  to 
time?  Mr.  Korte:  I  object  as  immaterial.  The  C^rt:  Overruled. 
Q.  Had  you  put  in  like  culverts  of  like  materials  from  time  to  time  be- 
fore that?  A.  We  put  in  like  it;  yes,  sir.  Not  at  that  place  though. 
Q.  No,  but  on  different  places  on  the  line,  like  material?  A.  Yes,  sir; 
puT  in  wood.  Q.  No,  I  say  like  material,  material  of  the  same  character 
as  this  same  kind  of  piping?  A.  Yes,  sir;  we  had  Q.  What  was  the 
purpose  of  putting  that  in.  if  you  know,  on  the  roadbed?  A.  Why,  for 
the  water  to  run  through.  Q.  You  mean  water  running  under  the  track? 
A^  Yes,  sir.  Q.  Was  that  the  custom,  to  use  it  where  it  was  unloaded  or 
in  that  dose  vicinity?    A.  In  that  close  vicinity;  yes,  sir." 

Another  employee  testified: 

"Q.  During  that  time  you  worked  in  the  same  gang,  I  presume?  A. 
Yes,  sir.  Q.  What  you  call  the  bridge  gang?  A.  Bridge  and  building 
crew.  Q.  All  right.  And  along  that  same  division?  A.  Yes,  sir.  Q.  Ex- 
tending from  Maiden  to  St  Maries?  A.  Yes,  sir.  Q.  And  engaged  in 
the  same  class  of  work  keeping  up  the  roadbed?  A.  Yes,  sir.  Q.  What 
kind  of  work  were  you  doing?  A.  At  what  particular  time,  please? 
Q.  Any  place  along  there  between  Maiden  and  ^t  Maries  when  they  had 
this  car  in  use.  A.  Repairing  bridges.  Q.  Repairing  bridges?  A.  Yes, 
sir.  Q.  Putting  in  culverts?  A.  Yes,  sir.  Q.  Concrete  culverts?  A.  Yes, 
sir.  Q.  How  long  a  time  did  that  extend  that  you  had  this  car  with  you, 
dQing  that  kind  of  work?  A.  Well,  during  all  that  time  I  was  under 
Mr.  Morrison  as  a  woricman." 

We  had  gathered  the  impression  from  respondent's  brief  and  align- 
ment that  the  company  was  engaged  in  the  carrying  out  of  a  definite 
program  for  the  renewal  of  all  wooden  culverts  wi%  cement  tiling,  in 
which  event  we  would  incline  to  the  belief  that  the  act  might  fall  within 
the  benefit  of  the  act  But  we  hardly  think  the  record  when  taken  as  a 
whole  will  bear  out  this  assumption.  If  it  were  true,  it  would  have  been 
a  matter  of  easy  proof.  Since  negligence  is  not  to  be  presumed,  but  is  to 
be  evidenced  by  competent  proofs — ^whether  direct  or  circumstantial— 
we  would  not  be  warranted  in  presuming  a  fact  in  order  to  bring  the  thing 
done  within  the  provisions  of  the  act 

[2]  The  unloading  of  the  concrete  tiles  did  not  tend  to  facilitate 
interstate  commerce,  or  conversely,  directly  or  immediately  interfere  with 
or  hinder  the  movement  of  such  commerce.  It  was  work  incident  to  the 
repair  and  upkeep  of  the  road  It  possessed  the  element  ultimate  intent, 
but  it  lacked  the  other  essentials  time  and  place.  The  record  would  not 
sustain  a  holding  that  the  tiling  or  any  other  considerable  part  of  it  was 
to  be  used  immediately  or  within  a  reasonable  time.  It  was  to  be  used  as 
needed  for  replacements,  and  was  being  stored  for  such  future  use,  the 
place  of  its  use  being  uncertain  and  the  time  when  it  might  be  used  be- 
ing indefinite,  it  bad  lost,  if  it  ever  possessed  it,  the  character  of  inter- 
state commerce. 

Although  failing  to  harmonize  the  opinions  of  the  Supreme  Court, 
it  does  not  follow  that  we  cannot  make  profitable  references  to  them : 

"The  question,  then,  being  one  chiefly  of  fact,  it  follows  that  to  a 
certain  large  extent  the  decision  in  each  case  will  depend  primarily  upon 
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the  facts  in  that  particular  case;  but  much  light  may  be  thrown  upon 
those  facts,  frequently,  by  careful  consideration  of  what  has  been  adjudi- 
cated by  the  higher  federal  courts  in  decided  cases  in  which  substantialtv 
similar  facts  have  been  involved."    The  Docket,  vol.  2,  No.  39,  April,  1918. 

Keeping  in  mind,  therefore,  that  it  is  not  every  employee  of  a  rail- 
road doing  an  interstate  business  (that  is  the  reef  upon  which  the  first 
Employers'  Liability  Act  was  wrecked,  207  U.  S.  463,  28  Sup.  Ct  141. 
52  L.  Ed.  297),  but  only  such  as  are  directly  and  immediately  connected 
with  interstate  commerce,  let  us  look  at  the  cases. 

If  deceased  had  been  injured  while  putting  tiling  in  place  of  the 
wooden  culverts,  or  in  going  to  or  returning  therefrom,  the  case  would 
probably  fall  within  the  rule  of  Horton  v.  O.  W.  R.  &  Nav.  Co.,  72  Wash. 
503,  130  Pac.  897.  47  L.  R.  A.  (N.  S.)  8;  but  the  storing  for  future  use, 
with  no  showing  except  by  barest  inference  that  the  material  was  to  be 
used  except  as  needed  for  replacements,  takes  the  case  out  of  emplc^ment 
The  distinction,  after  reference  made  to  state  and  federal  authority^  is 
markedly  pc«nted  out  in  Killes  v.  Great  Northern  Ry.  Co.,  93  Wash. 
416,  161  Pac.  69.    The  court  said : 

"In  Horton  v.  Oregon- Washington  R.  &  Nav.  Co.,  72  Wash.  503,  130 
Pac.  897,  47  L.  R.  A.  (N.  S.)  8,  we  reviewed  the  cases  then  reported  to 
determine  a  practical  test  to  apply  to  cases  tiiat  would  fall  within  the  act, 
and  reached  the  conclusion  that  the  employment  of  the  injured  servant 
must  be  in  connection  with  some  instrumentality  used  in  interstate  com- 
merce, and  that  the  relation  of  the  employment  to  interstate  commerce 
must  be  such  that  an  injury  to  the  servant  tended  to  hinder  or  delay  the 
movement  of  trains  engaged  in  such  commerce.  We  sustained  the  action 
as  within  the  act  in  that  case  upon  the  theory .  that  an  employee  whose 
duty  it  was  to  attend  a  pumping  plant  furnishing  necessary  water  to  in- 
terstate trains  was  employed  in  furthering  the  movement  of  interstate 
traffic  as  much  as  the  fireman  who  stoked  the  engine,  the  switchman  mov- 
ing oil  for  use  in  an  interstate  engine,  or  the  servant  who  repaired  the 
engine  or  cars,  and  that,  in  going  to  his  employment  by  the  means  sup- 
plied by  the  master,  he  was  under  the  protection  of  the  act  to  the  same 
extent  as  the  fireman  passing  from  one  phase  of  his  employment  to  an- 
other, in  each  of  which  cases  the  action  has  been  sustained." 

The  intended  use  of  material  is  not  a  certain  test,  and,  although  the 
tiling  may  have  been  thereafter  actually  placed  in  the  roadbed,  it  would 
not  follow  that  the  act  of  unloading  was  directly  or  immediately  con- 
nected with  interstate  business. 

In  New  York  Central  &  H.  R.  Co.  v.  Carr.  238  U.  S.  260^  35  Sup.  Ct 
780,  59  L.  Ed.  1298,  the  court  took  occasion  to  say,  while  distinguishing 
the  case  of  111.  Central  R.  Co.  v.  Behrens,  233  U.  S.  473,  34  Sup.  Ct  646, 
58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163  (two  cars  were  being  moved  be- 
tween two  points  in  the  same  state  when  the  plaintiff  was  injured)  : 

"The  fact  that  they  might  soon  thereafter  be  used  in  interstate  com- 
merce did  not  affect  thdr  intrastate  status." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct.  517,  60  L.  Ed.  941,  the  employee  has  been  engaged  in  switching  certain 
coal  belonging  to  the  company  from  a  storage  track  to  a  coal  shed.  After 
the  coal  had  been  put  in  the  shed,  it  was  supplied  to  all  locomotives  as 
needed  and  without  reference  to  their  character  as  interstate  or  intrastate 
instrumentalities.  The  only  ground  for  invoking  the  liability  act  was  that 
some  of  the  coal  thus  stored  would  eventually  be  used  as  fuel  1^  locomo- 
tives in  interstate  hauls.  It  was  held  that  it  was  not  material  that  de- 
ceased had  been  engaged  in  interstate  commerce  or  that  he  might  be  so 
engaged  thereafter. 

"As  we  have  pointed  out,  the  federal  act  speaks  of  interstate  com* 
merce  in  a  practical  sense  suited  to  the  occasion,  and  'the  true  test  of 
employment  in  such  commerce  in  the  sense  intended  is:    Was  the  em- 
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ployee  at  the  time  of  die  injury  engaged  in  interstate  transportation  or  in 
work  so  closely  related  to  it  as  to  be  practically  a  part  of  it?*  Shanks  v. 
DeL,  Lade  &  Wtest.  R.  R.,  239  U.  S.  556,  558  [36  Sup.  Ct.  188,  60  L.  Ed. 
436,  L.  R.  A.  1S^6C,  797],  and  cases  there  cited.  Manifestly,  there  was 
no  such  tlose  or  direct  relation  to  interstate  transportation  in  the  taking 
of  the  coal  to  tiie  coal  chutes.  This  was  nothing  more  than  the  putting 
of  the  coal  supply  in  a  convenient  place  from  which  it  could  be  ti^en  as 
required  for  Use." 

The  coal  had  been  on  cars  on  storage  tracks  for  a  week  or  more — 
here  the  tiling  had  been  on  the  track  three  or  four  days.  Now  sub- 
stitute tiling  for  coal,  and  we  have  the  case  almost  identical  with  the 
case  at  bar.  Instead  of  putting  the  tiling  in  a  chute  or  warehouse,  it  was 
stored  on  the  ground,  which,  as  the  court  says,  "was  nothing  more  than 
die  putting  of  the  coal  (tiling)  supply  in  a  convenient  place  from  which 
it  could  be  taken  as  required  for  use."  See,  also,  D.  L.  &  W.  R.  Co.  v. 
Ywkonis,  238  U.  S.  439,  35  Sup.  Ct.  902,  59  L.  Ed.  1397;  Lehigh  Valley 
R  Ca  V.  Barlow,  244  U.  S.  183,  37  Sup.  Ct  515,  61  L.  Ed.  1070;  N.  Y. 
Cent  Ry.  Co.  v.  White,  243  U.  S.  188,  37  Sup.  Ct  247,  61  L.  Ed.  667,  L. 
R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629;  Minneapolis  &  St  L.  R.  Co.  v. 
Winters,  242  U.  S.  353,  3/  Sup.  Ct.  170,  61 X.  Ed.  358,  Ann.  Cas.  1918B, 
54;  SahnoD  v.  Sou.  Ry.  Co.,  133  Tenn.  223,  180  S.  W.  165;  Hudson  & 
Maine  Ry.  Ca  v.  lorio,  239  Fed.  855,  152  C.  C.  A.  641;  Cinn.,  N.  O.  & 
T.  P.  R.  Co.  v.  Hansford,  173  Ky.  126,  190  S.  W.  690. 

The  reader  will  note  the  testimony  quoted  in  the  Hansford  Case, 
and  compare  it  with  that  quoted  by  us.  The  facts  make  the  cases  identical. 
The  lono  Case  is  valuable,  in  that  it  points  clearly  to  the  obvious  dis- 
tincdon  between  the  Pedersen  Case  and  the  cases  cited  above : 

"There  is  plainly  a  difference  between  the  actual  or  imminent  em- 
ployment of  the  bolts  in  repairing  the  bridge,  as  in  ^e  Pedersen  Case, 
and  the  mining  of  coal  wherewith  to  run  interstate  locomotives,  as  in  the 
Yurkonis  Case.  Whether  such  difference  entails  a  distinction  is  a  matter 
upon  which  opinions  might  conflict  as  the  dissent  in  Supreme  Court  de- 
cisions under  this  statute  clearly  shows.  But  by  the  latest  pronouncement 
of  that  court  in  Minneapolis,  etc,  Co.  v.  Winters,  242  U.  S.  353,  37  Sup  Ct 
170  61  L.  Ed  [358,  Ann.  Cas.  1918B,  54]  January  8,  1917,  it  is  in  effect 
declared  that  when  one  claims  the  benefit  of  the  act  h^re  invoked,  be- 
cflMse  of  the  character  or  employment  of  the  thing  upon  which  he  was 
working  at  the  dme  of  injury,  then  the  character  of  that  thing  'as  an 
instrument  of  comjmerce  depended  on  its  employment  at  the  dme  (of 
injury),  not  upon  remote  probabilities,  or  upon  accidental  later  events.'" 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  Watson  (Tex.  Civ.  App.)  195  S.  W. 
1177,  the  workman,  a  section  hand,  was  engaged  in  picking  up  ties  that 
had  been  thrown  on  the  right  of  way  on-  the  same  day  and  stacking  them 
near  a  toolhouse  for  use,  at  which  time  they  would  be  loaded  on  a  push 
car  .and  transported  to  a  place  where  they  would  be  used  in  the  repair 
of  the  trade  It  was  "concluded  that  the  proof  does  not  show  that  ap- 
pellee was  injured  while  engaged  in  interstate  commerce."  The  case  of 
respondent  is  fairly  put  by  counsel.     They  say: 

'The  mere  expectation  or  probability  that  the  concrete  pipe  would  be 
used,  when  being  built  or  constructed,  in  maintenance  of  defendant's 
roadbed,  would  not  be  sufficient,  of  course;  but  again  we  say  the  evi- 
dence in  this  case  shows  to  any  reasonable  mind  that  the  concrete  tiling 
was,  bought,  transported,  and  was  being  unloaded  as  a  part  and  parcel 
of  the  acts  and  things  necessary  to  be  done  in  carrying  on  the  work  of 
upkeep  and  maintenance  of  this  railroad." 

But  the  fault  of  this  argument  is  that  it  leaves  the  fact  upon  which 
the  legal  conclusion  must  rest  to  inference  and  puts  the  burden  of  proof 
on  appellant;  whereas,  the  fact,  if  it  were  a  fact,  was  capable  of  actual 
proof  at  least  to  the  extent  of  making  a  prima  facie  case.  We  note  that 
counsel  contends  that  one  of  the  men  employed  testified  that  the  tiling 
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was  to  be  used,  as  of  course  it  was  to  be  used,  in  the  vicinity,  and  that 
tiling  had  therefore  been  put  in  in  that  vicinity;  but  as  we  have  said  the 
mere  storing  of  supplies  to  make  repairs  or  replacements  when  needed  is 
not  enough,  for  the  employment  lacks  the  element  of  time  or  reasonable 
time,  which  is  the  sustaining  thought  in  the  Pedersen  Case. 

[3]  As  a  reason  notwithstanding  for  supporting  the  judgment,  coun- 
sel says  that  the  tiling  having  been  shipped  from  Spokane,  Wash.,  to 
Mowry,  Ida.,  was  impressed  with  an  interstate  character,  and,  being  un- 
loaded "a  very  short  time  after  its  arrival,"  it  had  not  lost  its  character, 
and  that  the  unloading  was  part  of  the  interstate  transportation.  But 
if  it  be  granted  that  supplies  and  materials  bought  by  and  transported 
by  a  carrier  are  indeed  commodities  and  objects  of  interstate  commerce 
within  the  meaning  of  the  Liability  Act,  the  contention  is  met  by  the 
court  upon  which  we  must  rely  for  our  guidance  in  the  Harrington  Case, 
where  the  shipment  had  originated  in  Missouri  and  the  accident  oc- 
curred in  Kansas.  "With  the  movement  of  the  coal  to  the  storage  tracks," 
says  the  court,  *'we  are  not  concerned;  that  movement  had  long  since 
ended."  The  cars  had  been  on  the  storage  tracks  for  a  wedc  or  more. 
But  we  attach  no  particular  importance  to  the  reference  to  time.  If  the 
movement  had  ended  and  the  thing  transported  were  left  ready  for  other 
movement  by  other  hands,  the  element  of  lapsing  time  could  not  affect  the 
rule  one  way  or  the  other.  So  in  Pierson  v.  N.  Y.  Ry.  Co.,  83  N.  J.  Law, 
661,  85  Atl.  233,  new  rails  had  been  shipped  from  Buffalo,  N.  Y.,  to  a 
station  in  the  state  of  New  Jersey,  where  they  stood  on  the  tracks  for 
three  or  four  days.  They  were  then  hauled  to  the  place  where  they  were 
to  be  put  in  place.  The  injury  occurred  in  this  movement.  While  we 
would  doubt  this  case  upon  its  main  features,  the  decision  upon  which  it 
rests  was  overruled.  229  U.  S.  146v  33  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann. 
Cas.  1914C,  153.  The  court's  reference  to  the  question  now  presented 
seems  to  us  to  be  consistent  with  the  Harrington  and  the  Yurkonis 
Cases.    It  is: 

"The  transportation  of  the  rails  from  Buffalo  to  Beaver  Lake  was 
interstate  commerce,  at  least  until  they  were  turned  over  to  the  de- 
fendant company  en  route  for  further  carriage;  but  when  they  reached 
their  destination  at  Beaver  Lake  they  ceased  to  be  an  object  of  such 
commerce.  In  afterward  transporting  them  from  Beaver  Lake  to  the 
point  where  they  were  to  be  used  in  replacement  of  the  old  raib,  the 
defendant  company  was  not  engaged  in  commerce  at  all,  we  think— cer- 
tainly not  in  interstate  commerce." 

In  Lehigh  Valley  R.  Co.  v.  Barlow,  244  U.  S.  183,  37  Sup.  Ct  515, 
61  L.  Ed.  1070,  it  is  mentioned  in  the  syllabus  that  the  cars  which  had 
been  hauled  from  the  state  of  Pennsylvania  to  New  York  had  stood 
on  the  tracks  17  days,  but  the  writer  of  the  opinion  seems  to  attach  no 
importance  to  the  element  of  time.  The  case  turns  rather  upon  the 
holding  that  "while  removing  them  the  switching  crew  was  not  employed 
in  interstate  commerce." 

It  follows  that  plaintiff's  case  does  not  fall  under  the  protecting  in- 
fluence of  the  federal  act  and  that  the  action  cannot  be  maintained. 

Reversed,  with  instructions  to  dismiss. 

Main,  C  J.,  and  FuUerton,  Mount,  Parker,  Mackintosh,  Mitchell,  and 
Tolman,  JJ.,  concur. 

HoLCOMB,  J.  I  dissent.  It  is  apparent  to  me  that  the  handling  of 
materials  necessary  to  be  used  for  the  permanent  maintenance  of  an 
interstate  commerce  railroad,  as  was  the  case  here,  by  the  employees  reg- 
ularly engaged  in  that  work,  was  an  act  of  "interstate  commerce,"  or  in 
furtherance  thereof,  and  therefore  assuredly  controlled  by  the  federal  Em- 
ployers' Liability  Act  and  the  Pedersen  Case. 


Digitized  by 


Google 


1919.]    BARRETTv.  MACOMBER&NICKERSON  CO.    (U.S.)        89 


UNITED  STATES   DISTRICT  COURT. 

D.  Rhode  Island. 


BARRETT 

V. 

MACOMBER  &  NICKERSON  CO.     (No.  1283.)* 

ADMIRALTY— ACTION  FOR  INJURY  TO  SERVANT— LAW  GOV- 

ERNING. 

A  state  Workmen's  Compensation  Act,  which  in  actions  against  an 
employer  who  has  not  accepted  its  terms  provides  a  different  measure  of 
compensation  from  that  of  the  maritime  law,  does  not  apply  to  a  seaman 
injured  while  employed  on  a  vessel  on  the  navigable  waters  of  the  United 
States. 

(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  20.) 

At  Larw.  Action  by  Maurice  Barrett  against  the  Macomber  &  Nick- 
erson  Company.    On  demurrer  to  declaration.    Sustained. 

Cooney  &  CahiU,  of  Providence,  R.  L,  for  plaintiff. 
Frank  Healy,  of  Providence,  R.  I.,  for  defendant. 

Brown,  District  Judge.  The  declaration  states  that  the  plaintiff  was 
employed  by  the  defendant,  a  corporation  of  Rhode  Island,  upon  its  fishing 
boat  the  Macomber,  in  Portsmouth  Bay,  a  part  of  Narragansett  Bay, 
and  that  other  servants  of  the  defendant  were — 

"engaged  in  handling  or  swinging  aloft  a  certain  hook  attached  to  a  net, 
which  hook  and  net  were  of  great  weight,  and  through  the  negligent 
manner  in  which  said  net  and  hook  were  then  and  there  being  handled  by 
the  said  servants  or  agents  of  the  defendant  corporation,  the  same  fell  with 
great  violence  upon  and  against  the  person  of  the  plaintiff,  as  he  was 
then  and  there  in  said  boat  engaged  in  pursuing  such  duties  as  were 
assigned  to  him." 

It  is  alleged  that  the  defendant  corporation  had  wholly  failed  to 
accept  the  provisions  of  the  Workmen's  Compensation  Act  of  the  state 
of  Rhode  Island  then  in  force;  that  is,  chapter  831  of  the  Public  Laws 
of  Rhode  Island,  approved  April  29,  1912,  entitled: 

"An  act  relative  to  payments  to  employees  for  personal  injuries  re- 
ceived in  the  course  of  their  employment,  and  to  the  prevention  of  such 
injuries." 

Section  7  of  this  act  provides: 

"The  right  Jo  compensation  for  an  injury,  and  the  remedy  therefor 
l^ranted  by  this^ct,  shall  be  in  lieu  of  all  rights  and  remedies  as  to  such 
injury  now  existing,  either  at  common  law  or  otherwise;  and  such  rights 
and  remedies  shall  not  accrue  to  employees  entitled  to  compensation  under 
this  act  while  it  is  in  effect/' 

The  following  provision  of  section  1  apply  to  an  employer  who  does 
not  elect  to  accept  the  provisions  of  the  act: 

"It  shall  not  be  a  defense:   (a)   That  the  employee  was  negligent; 

(b)  that  the  injury  was  caused  by  the  negligence  of  a  fellow  employee; 

(c)  that  the  employee  has  assumed  the  risk  of  the  injury." 

*  Decision  rendered,  September  26,  19ia    253  Fed.  Rep.  205. 
Vol.  HI— Comp.  7, 
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Upon  behalf  of  the  defendant  it  is  contended  that  this  act  does  not 
apply  to  a  seaman  engaged  on  board  a  vessel  upon  the  navigable  waters 
of  the  United  States:  that  the  state  of  Rhode  Island  is  without  power  to 
make  the  remedy  given  in  such  act  exclusive,  or  to  abridge  or  enlarge  the 
responsibilities  or  duties  of  the  maritime  law. 

The  plaintiff  contends  that  by  section  24,  par.  3,  and  256,  par.  3,  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1091,  1160  [Comp. 
St.  1916,  §§  991.  1233]),  the  clause  "saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to 
give  it,"  entitles  him  to  maintain  a  suit  which  shall  be  governed  both  in 
questions  of  right  and  of  damages  by  the  law  of  Rhode  Island  and  by  the 
statute  of  Rhode  Island  applicable  to  employers  who  have  not  elected  to 
become  subject  to  the  provisions  of  the  Workmen's  Compensation  Act 
(chapter  831). 

The  defendant  relies  principally  upon  Southern  Pacific  Co.  v.  Jensen, 
244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1916C,  451,  Ann. 
Cas.  1917E,  900.  The  plaintiff  contends  that  that  case  is  not  controlling, 
and  can  be  distingiu'shed  on  the  ground  that  the  vessel  in  question  in  that 
case  was  engaged  in  interstate  commerce,  while  the  boat  in  this  case  was 
not,  and  that  in  the  Jensen  Case  the  New  York  state  court  had  granted 
affirmative  relief  according  to  the  New  York  Compensation  Act  (Consol. 
Laws,  c.  67),  whereas  in  this  case  the  plaintiff  does  not  rely  upon  any 
affirmative  right  created  by  statute,  but  upon  its  common-law  right  of 
action  as  modified  by  the  state  statute  abolishing  the  defenses  of  con- 
tributory negligence,  the  negligence  of  a  fellow  employee,  and  the  as- 
sumption of  risk. 

The  opinion  of  the   Supreme  Court  in   Chelentis  v.   Luckcnbach   S. 

S.  Co.,  Inc.,  247  U.  S.  372,  38  Sup.  Ct.  501,  62. L.  Ed.  ,  considered 

directly  the  effect  of  the  clause  "saving  to  suitors,  in  all  cases  the  right 
of  a  common-law  remedy  where  the  common  law  is  competent  to  give 
it,"  saying: 

"Plainly,  we  think,  under  the  saving  clause,  a  right  sanctioned  by  the 
maritime  law  may  be  enforced  through  any  appropriate  remedy  recognized 
at  common  law;  but  we  find  nothing  therein  which  reveals  an  intention 
to  give  the  complaining  party  an  elective  to  determine  whether  the  de- 
fendant's liability  shall  be  measured  by  commoil-law  standards  rather 
than  those  of  the  maritime  law.  Under  the  circumstances  here  presented, 
without  regard  to  the  court  where  he  might  ask  relief,  petitioner's  rights 
were  those  recognized  by  the  law  of  the  sea.' 

The  opinion  cites  the  rules  laid  down  in  the  Osceola,  189  U.  S.  158, 
175,  23.  Sup.  Ct.  483,  47  L.  Ed.  760,  and  applies  the  doctrine  approved 
in  Southern  Pacific  Co.  v.  Jensen : 

"No  state  has  power  to  abolish  the  well-recognized  maritime  rule 
concerning  measure  of  recovery  and  substitute  therefor  the  full  indemnity 
rule  of  the  common  law." 

It  is  apparent,  therefore,  that  upon  the  facts  alleged  in  the  present 
declaration  the  extent  of  the  obligation  of  the  defendant  was  fixed  by 
the  maritime  law,  which  controlled,  not  only  any  suit  in  the  admiralty 
court,  but  any  action  in  a  common-law  court;  the  right  being  the  same 
in  both  courts.  See  Chelentis  v.  Luckenbach  S.  S.  Co.,  243  Fed.  536,  156 
C.  C.  A.  234,  aftirmed  by  Supreme  Court  June  3,  1918,  247  U.  S.  372,  38 
Sup.  Ct.  501,  62  L.  Ed. ;  The  City  of  Alexandria  (D.  C.)  17  Fed.  390. 

Upon  an  examination  of  the  authorities  cited  it  will  appear  that  by 
the  maritime  law  the  ordianry  negligence  of  the  seaman  or  of  others  of 
the  ship's  company,  and  the  doctrine  of  the  assumption  of  risk,  do  not 
debar  him  from  the  rights  given  by  the  maritime  law  to  be  cured  at  the 
ship's  expense  and  to  his  wages. 

Upon  the  question  of  the  principle  of  liability  there  would  seem  to 
be  little  difference  between  rights  afforded  by  the  maritime  law  and  those 
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zfloT^cd  by  section  1  of  the  Workmen's  Compensation  Act  of  Rhode 
Island.  In  respect  to  the  extent  of  recovery,  however,  the  rules  are 
substantially  different,  being  limited  by  the  maritime  law  to  wages  and  to 
being  cured  at  the  ship's  expense,  using  the  term  "cured,"  not  in  an 
absolute  sense,  but  as  the  term  is  applied  in  the  authorities  cited  in  The 
Gty  of  Alexandria  (D.  C)  17  Fed.  393  et  seq.  As  the  injuries  were 
received  and  the  action  brought  before  die  amendment  of  sections  24  and 
256  of  the  Judicial  Code,  the  effect  of  such  amendments  need  not  be 
considered  on  this  demurrer. 

In  view  of  the  reasoning  of  the  court  in  Chelentis  v.  Luckenbach  S. 
S.  Co.  and  Southern  Pacific  Co.  v.  Jensen,  it  is  not  apparent  that  the 
distinction  which  plaintiff  seeks  to  make  between  an  "interstate  vessel" 
and  a  fishing  vessel  is  material.  Though  the  declaration  describes  the 
vessel  only  as  ^  "fishing  boat*'  it  was  stated  at  the  argument  that  she  is 
^  fishing  steamer. 

The  plaintiff's  employment  was  maritime,  and  the  facts  alleged  show 
a  case  deafly  wi^in  ^e  admiralty  jurisdiction. 

In  the  (Assenting  opinion  \)y  Mr.  jfustice  Pitney,  in  Southern  Pacific 
Co.  V.  Jensen,  244  U.  S.  252,  37  Sjup.  Ct  524,  61  L.  Ed.  1086,  L.  R.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900,  it  is  pointed  out  that  the  decision  of 
the  majority  cannot  logically  be  confined  to  cases  that  arise  in  interstate 
or  fordgn  commerce^  and  that  in  cases  ex  delicto  the  admiralty  jurisdic- 
tion is  dependent  upon  locality,  and  that  if  a  cause  of  action  arise  upon 
navigable  waters  of  the  United  States,  even  though  it  be  upon  a  vessel 
en^ged  in  commerce  wholly  interstate,  or  upon  one  not  engaged  in  com- 
merce at  all,  the  maritime  courts  have  jurisdiction.  There  is  a  well-re- 
cognized rule  concerning  measure  of  recovery  in  such  cases,  and  it  seems 
to  follow  from  the  decisions  that  tiie  state  is  without  power  to  deprive 
either  the  seaman  or  the  vessel  owner  of  the  respective  rights  under  the 
maritime  law. 

j  am  of  the  opinion  therefore,  that  the  Rhode  Island  statute  is  in- 
^pplioible  to  the  Hits  alleged. 

As  the  plaintiffs  declaration  seeks  full  indemnity  under  the  law  of 
the  state  of  Rhode  Island,  and  does  not  set  forth  merely  a  claim  for 
any  wages  unpaid  or  fqr  the  expense  of  cure  sipd  maintenance  for  a 
reasonable  time,  according  to  the  rule  stated  in  The  Osceola,  189  U.  S. 
158,  175,  23  Sup.  Ct  483,  47  L.  Ed.  760,  the  demurrer  must  be  susUined 

Demurrer  sustained. 


♦  ♦» 


SUPREME  COURT  OF  COLORADO. 


EMPLOYERS'  MUT.  INS.  Co  et  al. 

V. 

INPUSTRAIL  COMMISSION  OF  COLORADO  et  al.(No.  9377.)* 

1,  MASTER  ANP  SERVANT— WORKMEN'S  COMPENSATION 
ACT— COMPUTATION  OF  COMPENSATION. 
Under  the  Workmen's  Compensation  Act,  the  life  expectancy  of  a 
claimant  sujQFering  from  permanent  partial  disability  is  at  least  a  prop- 
er' element  for  consideration  to  assist  in  determining  whether  he  is  entitled 
to  the  full  maximum  allowance  or  a  less  sum. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  8  385  [11].) 

tn^ffiow  |ei|df5rcd  June  3,  IP18.    I^ehearing  denied,  Dec.  2,  19^^.    176 


Digitized  by 


Google 


92  3  WORKMEN'S  COMPENSATION  L.  J.    (Colo.)         [Feb., 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 
ACT— WEEKLY  PAYMENTS. 

The  Workmen's  Compensation  Act  is  to  be  construed  liberally  for  the 
protection  of  the  employee  in  reference  to  payments  for  disability,  and 
the  Commission  is  restricted  as  to  the  amount  of  the  weekly  allowances 
only  by  the  statutory  maximum,  regardless  of  the  aggregate  amount 
awarded. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385  [1].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— RETAINING  JURISDICTION. 

The  Industrial  Commission,  not  only  has  the  right  to  retain  jurisdic- 
tion of  a  proceeding  to  obtain  compensation  for  further  action  and  award, 
but  such  is  its  legal  duty  where  the  extent  of  claimant's  disabilities  cannot 
be  immediately  ascertained. 

(For  other  cases  see  Master  and  Servant,  Dec  Dig.  §  419.) 

4.  MASTER       AND     SERVANT-ORDERS     OF       INDUSTRIAL 

COMMISSION— REVIEW. 

Findings  and  award  of  Industrial  Commission,  which  are  manifestly 
supported  by  competent  evidence,  may  not  be  lawfully  overturned  on  appeal. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

5.  MASTER    AND    SERVANT  —WORKMEN'S    COMPENSATION 
ACT— AMOUNT  OF  COMPENSATION. 

Claimant,  in  proceeding  to  obtain  compensation,  under  Workmen's 
Compensation  Act,  who  suffered  a  fracture  of  base  of  skull,  as  a  result 
of  which  his  sight  and  hearing  were  impaired,  and  who  suffered  from 
dizziness,  headache,  and  general  disability,  being  unable  to  work  at  his  oc- 
cupation of  mining  coal,  condition  being  probably  permanent,  it  was  not 
inequitable  to  allow  him  compensation  for  25  per  cent  disability,  to  be 
reduced  at  any  time  upon  proof  of  an  improvement  in  his  physical  condition. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385  [11].) 

6.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— WEEKLY  ALLOWANCES— INJUNCTION. 

Payment  of  weekly  allowance  under  an  award  by  the  Industrial 
Commission  cannot  be  enjoined  pending  a  decision  of  the  court  on  ques- 
tions involved. 

(For  other  cases,  see  Master  and  Strvant,  Dec  Dig.  §  417 [35<].) 

En  Banc  Error  to  District  C>>urt,  City  and  County  of  Denver ;  John 
A.  Perry,  Judge. 

Proceedings  by  Thomas  Pier,  under  the  Workmen's  Compensation 
Act,  to  obtain  compensation  for  personal  injuries,  opposed  by  the  Leyden 
Coal  Company,  the  employer,  and  the  employers'  Mutual  Insurance  Com- 
pany, insurer.  There  was  an  award,  which  was  affirmed  by  the  district 
court,  and  the  insurance  company  and  employer  bring,  error.  Affirmed. 

L.  Ward  Bannister,  Leroy  McWhitney,  and  Samuel  M.  January,  all 
of  Denver,  for  plaintiffs  in  error. 

Leslie  E.  Hubbard,  Atty.  Gen.,  and  Charles  Roach  and  John  L. 
Schweigert,  Asst.  Attys.  Gen.  (Walter  E.  Schwed,  of  Denver,  of  counsel), 
for  defendants  in  error. 

Bailey,  J.  In  this  case,  it  is  sought  to  have  set  aside  a  finding  and 
award  of  the  State  Industrial  Commission.     In  January,    1916,    Thomas 
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Pier,  hereinafter  calkd  the  claimant,  was  injured  by  the  fall  of  a  rock 
in  a  mine  of  the  Leyden  Coal  Company,  where  he  was  employed.  By  agree- 
ment, approved  hy  the  Commission,  he  was  allowed  $8.00  per  week  from 
February  20th,  1916.  In  August  1916,  upon  hearing  the  Commission  found 
that  as  a  result  of  the  injury  he  had  lost  twenty  per  cent,  of  the  hearing 
of  both  ears,  forty-five  per  cent  of  the  use  of  the  left  eye,  and  had 
suffered  a  permanent  facial  disfigurement.  Taking  as  a  basis  the  specific 
indemnity  schedule  of  the  Compensation  Law  (Laws  1915  p.  515),  and  the 
average  wages  of  the  claimant,  together  with  the  partial  disabilities  as 
above  set  out,  the  Commission  found  that  claimant  should  receive  $8.00 
per  week  for  approximately  sixty-one  weeks  or  until  April  20th,  1917, 
aggregating  $468.40;  that  deducting  the  amount  already  paid,  claimant  was 
entitled  to  $340.82,  including  $50.00  as  indemnity  for  permanent  facial 
disfigurement,  and  the  order  provided  that  he  might  apply  for  further 
compensation  after  April  20th,  1917,  should  his  disability  extend  beyond 
that  date.  By  specific  order  the  Commission  retained  jurisdiction  of 
the  case. 

Presently  before  the  20th  of  April,  1917,  claimant  filed  a  petition  for 
further  compensation,  and  a  hearing  was  had,  following  which,  on  June  6th, 
1917,  a  finding  was  entered  to  the  effect  that  the  claimant  was  permanently 
partially  disabled  to  the  extent  of  twenty-five  per  cent. ;  that  his  expectancy 
of  life  was  21.12  years;  that  had  his  disability  been  total  the  value  of  such 
expectancy,  computed  at  $8.00  per  week,  would  be  $8,785.92,  twenty-five 
per  cent  of  which  would  be  $2,196.45;  that  the  maximum  indemnity  al- 
lowed under  the  compensation  law  is  $2,080.00,  and  claimant  was  allowed 
further  compensation  at  the  rate  of  $8.00  per  week,  or  $34.72  per  calendar 
month,  until  he  should  receive  $2,080.00,  less  the  amount  already  paid  him. 
The  order  further  provided  that  the  insurer  might  at  any  time  apply  to  the 
Commission  for  such  relief  as  might  be  proper  should  changes  occur  in 
the  physical  condition  of  claimant 

The  Leyden  Coal  Company  and  the  Employers'  Mutual  Insurance 
Company  applied  for  a  rehearing  which  was  denied.  They  then  filed  their 
complaint  in  the  district  court  against  the  Commission  and  the  claimant. 
That  court  affirmed  the  findings  and  award  and  the  companies  bring  the 
case  here  for  review. 

In  substance  the  errors  alleged  are  that  the  method  of  calculating  the 
amoimt  of  compensation  is  wrong,  the  amount  awarded  excessive,  and  the 
payments  thereof  unlawfully  augmented;  that  the  finding  of  a  disability 
of  twenty-five  per  cent  is  erroneous,  as  including  improper  elements;  that 
the  findings  do  not  support  the  award;  and  that  there  is  no  evidence  to 
support  findings  of  disabilities  other  than  those  existing  prior  to  the  award 
of  August,  1916,  which  it  is  insisted  have  already  been  finally  and  fully 
compensated. 

[1]  The  method  used  to  calculate  the  amount  of  compensation  appears 
to  have  not  only  been  a  proper  one,  but  the  only  practicable  one.  It  was 
plainly  necessary  to  discover  to  what  extent  claimant  was  disabled,  as  that 
is  the  basis  upon  which  he  was  to  be  compensated,  and  without  which 
determination  he  could  receive  no  compensation.  The  extent  of  the  dis- 
ability having  been  ascertained,  and  the  condition  determined  to  be  per- 
manent, it  was  permissible  for  the  Commission  to  ascertain  and  consider 
the  life  expectancy  of  claimant  as  an  aid  to  fixing  the  aggregate  amount 
due  him  imder  the  statute.  Inasmuch  as  the  statute  provides  a  maximuih 
amount  which  a  claimant  may  receive  for  permanent  partial  disability,  his 
life  expectancy  is  at  least  a  proper  element  for  consideration  to  assist  in 
determining  whether  he  is  entitled  to  the  full  maximum  allowance  or  a 
less  sum. 

[2]  The  insurance  company  vigorously  assails  the  order  compelling 
pa3rment  of  $8.00  per  week  on  the  ground  that  claimant  is  entitled  to  only 
approximately  $2.50  per  week.  Under  the  compensation  act  the  only  restric- 
tion is  as  to  the  weekly  allowance  which  is  limited  to  not  more  than  ^.00 
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per  week.  Section  57  of  the  act  provides,  that  after  six  months  from  the 
date  of  injury  payments  may  be  ordered  made  "in  sucli  manner  as  it"  (the 
Commission)  "may  determine  to  be  for  the  best  interest  of  the  parties 
concerned."  The  act  is  to  be  construed  liberally  for  the  protection  of  the 
employee  in  reference  to  payments  for  disability.  In  re  Meley,  219  Mass. 
136,  106  N.  E.  559. 

The  basis  of  the  objection  on  the  part  of  the  insurance  company  to 
the  payment  of  the  sum  found  to  be  due  under  the  compensation  award,  in 
pa3rments  of  $8.00  per  week,  rather  than  the  smaller  sum,  is  that  this  in- 
crease in  weekly  payments  operates  to  the  detriment  of  the  company,  for 
the  reason  that  the  longer  the  time  given  it  to  complete  the  payment,  the 
more  likelihood  there  will  be  that  claimant  will  die,  and  so  relieve  the  in- 
surer of  further  liability.  While  this  may  be,  and  probably  is,  true,  as 
matter  of  fact,  it  is  neither  a  legal  nor  logical  reason  for  denying  the  right 
of  the  Commission  to  use  its  discretion  in  the  matter  of  the  size  of  the 
weeky  installments,  after  the  lapse  of  the  first  six  months  immediately 
following  the  injury. 

[3]  The  finding  that  claimant  was  disabled  to  the  extent  of  twenty-five 
per  cent  of  normal  effectiveness  is  not  erroneous,  either  because  it  in- 
cludes improper  elements,  or  elements  for  which  adjustment  has  already 
been  made.  When  the  award  of  August,  1916  was  made  the  full  extent  of 
the  claimant's  disabilities  were  not  ascertained,  nor  could  they  be  then 
ascertained  and  compensated  with  justice  either  to  the  claimant  or  the  in- 
surer. As  was  said  in  Lemieux  v.  Contractors'  Mut.  Liability  Ins.  Co., 
223  Mass.  346,  111  N.  E.  782: 

"It  is  common  knowledge  that  the  results  of  physical  injuries  are  very 
often  not  determinable  at  the  time  they  are  received ;  in  the  common  course 
of  events,  a  requirement  that  such  results  shall  be  stated  is  to  demand  the 
performance  of  an  impossible  thing." 

The  finding  and  award  of  August  1916,  was  not  final  in  the  sense  that 
regardless  of  the  future  physical  condition  of  claimant  neither  he  nor 
insurer  should  be  permitted  to  show  such  physical  change.  For  this  rea- 
son the  Commission  not  only  had  the  right,  but  it  was  its  legal  duty,  to 
retain  jurisdiction  of  the  case  for  further  action  and  award  if  tbe  facts 
should  so  warrant.  The  finding  and  award  made  at  the  first  hearing  are 
abundantly  supported  by  the  evidence,  and  cannot  now  be  properly  dis- 
turbed. ^ 
[4]  The  decree  of  June  7th,  1917,  was  based  upon  the  evidence  taken 
at  a  previous  hearing,  at  which  it  was  shown  that  the  original  dis- 
ability of  the  claimant  had  grown  worse,  and^that  new  disabilities  were 
manifesting  themselves.  Thereupon  the  Commission  made  new  findings 
and  a  new  award,  which  manifesly  are  supported  by  competent  evidence, 
and  which  may  not,  therefore,  be  lawfully  overturned  by  this  court.  As 
neither  the  first  nor  the  second  findings  of  fact  were  in  excess  of  the 
powers  of  the  Commission,  nor  procured  by  fraud,  and  as  both  are  sup- 
ported by  sufficient  competent  evidence,  there  is  no  ground  for  attack  upon 
either. 

[5]  Qaimant  was  found  to  have  suffered  a  fracture  of  the  base  of 
the  skull,  usually  a  fatal  injury,  as  a  result  of  which  his  sight  and  hearing 
were  impaired,  and  he  suffered  from  dizziness,  headache  and  general  disa- 
bility; he  was  unable  to  work  at  his  occupation  of  mining  coal,  by  which 
he  was  accustomed  to  earn  $18.00  per  week ;  he  was  unable  to  do  any  hard 
work  for  long  at  a  time;  and  that  his  condition  would  probably  be  per- 
manent. Upon  these  facts  he  was  adjudged  to  have  suffered  a  loss  of 
Lwenty-five  per  cent  of  h"s  earning  capacity,  and  payment  was  ordered 
accordingly,  with  the  right  to  have  payment  reduced  at  any  time  upon  proof 
of  an  improvement  in  his  physical  condition.  So  far  as  the  insurer  is 
concerned,  the  findings  and  award  could  not  well  have  been  made  more 
equitab.e,  and  were  and  are  ckarly  within  the  letter  and  spirit  of  the 
compensation  act 
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In  reaching  a  conculsion  the  Commission  appears  to  have  proceeded  in 
an  expeditious  and  summary  manner,  as  is  the  rule  in  compensation  cases, 
with  no  more  formality,  technicality  or  restrictions  than  are  necessary  to 
preserve  the  rights  of  both  parties,  and  administer  justice.  In  re  Hunne- 
well,  220  Mass.  351,  107  N.  E.  934. 

[6]  The  insurance  company  applied  in  the  distrct  court  for  an  injunc- 
tion against  the  enforcement  of  die  award  of  the  Commission  until  the 
court  had  passed  upon  the  questions  involved.  That  application  was  denied 
below  and  renewed  here,  where  it  was  again  denied. 

It  is  to  be  noted  in  this  connection  that  the  judgment  of  the  Commis- 
sion in  favor  of  a  claimant  is  prima  facie  evidence  of  his  right  to  recover. 
Procedure  under  the  act  is  summary  in  character  in  order  to  furnish 
immediate  aid  to  injured  employees,  and  a. careful  reading  of  the  statute  as 
a  whole  leads  to  the  conclusion  that  it  was  the  intention  of  the  legislature 
that  payment  of  these  weekly  allowances  should  not  be  staid.  Indeed,  to 
hold  that  such  payments  can  be  enjoined  pending  judicial  review  would  in 
effect  practically  nullify  one  of  the  prime  objects  and  purposes  of  the  law. 

A  painstaking  consideration  of  the  whole  record  discloses  no  rever- 
sible error  and  the  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

White  and  Teller,  J  J.,  not  participating. 


SUPREME  COURT  OF  COLORADO. 


INDUSTRAIL  COMMISSION  OF  COLORADO  et  al. 

V. 

MARYLAND  CASUALTY  Co.  (No.  9288.) 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— EXISTENCE  OF  RELATION— "SERVANT." 

A  contract,  providing  for  digging  timnel  for  an  express  consideration, 
which  gave  party  desiring  tunnel  dug  right  to  withold  20  per  centum  of 
compensation  until  work  was  completed,  but  contained  no  reservation  of 
any  control  of  work  more  than  was  necessary  to  insure  its  producing  result 
provided  for,  did  not  create  the  relation  of  "master  and  servant"  under 
the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second 
Series,  Servant 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— RELATION— "SERVANT." 

Mere  fact  that  an  independent  contractor  followed  the  directions  of 
representatives  of  the  owner  of  a  mine  regarding  the  work  of  digging  a 

♦Decision  rendered  June  3,  1918.    Rehearing  denied,  Dec.  2,  1918.    176 
Pac.  Rep.  288. 
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tunnel  did  not  change  the  relation  to  that  of  "master  and  servant,"  tinder 
the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig  §  367 

Hill,  C.  J.,  and  Scott,  J.,  dissenting. 

£n  Banc. 

Error  to  District  Court,  City  and  County  of  Denver;  John  A.  Perry, 
Judge 

Proceeding  by  Catherine  Reddy,  under  the  Workmen's  Compensation 
Act  (Laws  1915,  p.  515),  to  obtain  compensation  for  the  death  of  John 
O'Mera,  a  nephew,  opposed  by  C.  H.  Weaver,  the  employer,  and  the 
Maryland  Casualty  Company.  From  a  judgment  of  the  district  court 
setting  aside  an  award  by  the  Industrial  Commission  in  favor  of  the 
claimant,  the  Industrial  Commission  and  the  claimant  bring  error. 
Affirmed. 

Leslie  E.  Hubbard,  atty.  Gtn.,  John  L.  Scliweigart,  Asst.  Atty.  Gen,, 
Stephen  W.  Ryan,  of  Denver,  and  M.  F.  Ryan,  of  Leadville,  for  plaintiffs 
in  error. 

Smith,  Brock  &  Ferguson  and  John  P.  Akolt,  all  of  Denver,  for  de- 
fendant in  error. 

Teu-er,  J.  This  cause  is  before  us  to  review  a  Judgment  of  the 
district  court  setting  aside  an  award  by  the  Industrial  Commission  in  favor 
of  said  Reddy,  and  directing  that  the  claim  be  dismissed. 

It  appears  from  the  record  that  said  Catherine  Reddy  was  the  aunt 
of  John  O'Mera,  who  was  killed  in  a  mine  near  Leadville,  and  that  she 
makes  claim,  as  a  dependent  upon  the  deceased,  for  compensation  from 
one  Weaver,  the  owner  of  the  mine,  and  said  casualty  company. 

O'Mera,  at  the  time  of  the  accident,  was  working  in  a  tunnel  being  driven 
by  Larson  and  O'Neil  on  the  property  of  Weaver,  under  a  contract  in  the 
words  and  figures  following: 

"This  agreement,  made  and  entered  into  this  10th  day  of  December, 
A.  D.  1915,  between  C.  H.  Weaver,  party  of  the  first  part,  and  Gus  Larson 
and  James  O'Neil,  parties  of  the  second  part,  all  of  the  county  of  Lake, 
state  of   Colorado,  witnesseth: 

"That  whereas  first  party  is  desirous  of  securing  the  driving  of  the 
'Anderson  Tunnel'  in  Birdseye  Gulch,  and  second  parties  are  desirous  of 
driving  said  tunnel, 

"Now,  therefore,  second  parties  agree  to  drive  said  tunnel  500  ft  from 
the  present  breast  of  said  tunnel,  5  ft  wide  by  7]/^  ft  high  in  the  clear  in 
such  direction  and  on  such  grade  as  shall  be  directed  by  the  engrineer  in 
charge,  timbering  where  necessary.  To  drive  a  water  ditch  under  the 
track  10  inches  deep  by  20  inches  wide,  and  install  all  track,  timbers,  air 
pipe  and  ventilation  pipe.  To  furnish  all  fuse,  caps,  powder  and  candles 
used  in  said  work,  and  keep  the  boarding  house  supplied  with  wood  and 
water.  To  do  all  work  in  a  miner-like  fashion  and  maintain  all  work 
driven  under  this  contract  until  the  completion  of  said  contract.  To  main- 
tain all  tools  and  machinery  in  as  good  condition  as  when  furnished, 
ordinary  wear  and  tear  excepted.  To  work  continuously  from  this  date 
with  three  shifts  employed  at  all  times  underground. 

"In  consideration  whereof,  first  party  agrees  to  furnish  all  tools, 
timbers  and  supplies  except  as  above  mentioned,  furnish  blacksmith,  and 
keep  the  dump  in  condition  for  dumping  dirt  and  rock  at  all  times.  To 
maintain  a  boarding  house  and  board  all  the  men  engaged  on  said  contract 
for  $1  a  day  per  man.  In  case  of  the  discharge  of  any  man  or  men  in 
the  employ  of  the  contractors,  to  pay  same  forthwith  and  deduct  the 
amount  from  the  next  settlement  with  the  contractors.    To  pay  for  said 
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work  $11  per  linear  foot  until  such  time  as  plant  is  installed  for  the  opera- 
tion of  power,  after  which  time  the  price  shall  be  $7.50  per  foot,  said  pay- 
ments to  be  made  on  or  before  the  5th  day  of  each  calendar  month  for  all 
work  completed  before  the  end  of  the  preceding  calendar  month.  It  is 
agreed  that  first  party  shall  retain  20%  of  the  contract  price  until  the  com- 
pletion of  said  contract  as  a  guaranty  for  the  completion  of  said  contract 

"C  H.  Weaver. 

"Gus  Larson. 

"James  CNeil." 

On  the  hearing  before  the  commission,  evidence  was  introduced  to 
show  that,  despite  the  contract,  Larson  and  O'Necl  were  hot  independent 
contractors,  but  mere  employees  of  Weaver  and  his  partners.  This 
evidence  consisted  of  statements  as  to  conversations  with  Weaver,  and 
acts  of  control  exercised  over  the  work  by  Anderson,  one  of  the  partners 
of  Weaver,  and  one  Campbell,  who  succeeded  Anderson  in  the  general  su- 
perintendence of  the  mine;filso  by  an  engineer  who  came  occasionally  to 
the  mine  to  see  that  the  tunnel  was  run  on  proper  lines.  There  was 
evidence  also  of  an  alleged  usage  which  claimants  contended  changed  the 
terms  of  the  contract  From  this  the  commission  found  that  Larson  and 
CNeil  were  employees  of  Weaver,  and  that  consequently  O'Mera  was  also 
one  of  his  employees. 

The  district  court  held  that  the  contract  was  plain  and  unambiguous, 
and  hence  evidence  as  to  what  was  said  of  and  about  it  was  not  admissible ; 
and  further  that  the  evidence,  if  admissible,  did  not  change  the  effect  of  the 
contract 

[1]  Tn  this  we  think  the  court  was  right  The  contract  provides  for 
the  doing  of  a  specific  thing  by  the  parties  of  the  second  part,  for  an 
expressed  consideration,  and  gives  to  the  party  of  the  first  part  the  right 
to  withhold  20  per  cent  of  the  compensation  till  the  work  is  completed.  It 
contains  no  reservation  of  any  control  of  the  work  more  than  is  necessary 
to  insure  its  producing  the  result  provided  for. 

In  Good  v.  Johnson,  38  Colo  440,  88  Pac.  439,  8  L.  R.  A.  (N.  S.)  896, 
this  court  determined  that  one  was  an  independent  contractor,  and  not  a 
servant,  from  the  fact  that  the  contract  gave  no  rright  of  control  other 
than  that  which  would  secure  the  proper  result  from  the  work.  Under 
the  rule  adopted  in  that  case,  none  of  the  things  which  Weaver  or  Ander- 
son was  said  to  have  done  was  sufficient  to  sustain  the  contention  of  plain- 
tiffs in  error. 

There  is  abundant  authority  for  the  above  mentioned  holding :  Casement 
V.  Brown,  148  U.  S.  615,  13  Sup.  Ct.  672,  37  L.  Ed.  582;  Pottorff  v.  Mining 
Co.,  86  Kan.  774,  122  Pac.  120;  Foster  v.  Chicago  197  111.  264,  64  N.  E. 
322;   and  Labatt's  Master  and  Servant  (2nd  Ed.),  §  25. 

[2]  In  this  case  it  is  evident  that,  when  Larson  or  O'Neil  followed 
the  directions  of  Anderson  or  Campbell  regarding  the  work,  it  was  done 
as  a  concession  and  not  as  a  matter  of  contract  obligation.  A  distinction 
is  to  be  made  between  authoritative  control  and  mere  suggestion  as  to 
the  detail  of  the  work.  Western  Indemnity  Co.  v.  Pillsbury,  172  Cal.  807, 
159  Pac.  721. 

[3]  We  agree,  also,  with  the  court  that  no  custom  or  usage  was  proved 
which  would  affect  the  contract  as  written.  Indeed,  the  matter  upon  which 
plaintiffs  in  error  rely  is,  in  fact,  neither  custom  nor  usage.  The  evidence 
showed  only  that,  in  order  to  hasten  the  work,  miners  were  sometimes  paid 
in  accordance  with  the  amount  of  work  done,  working  under  the  control 
of  the  mine  owner.  This  fact  could  have  no  bearing  upon  the  contract 
in  question,  which  is  plain  and  unambiguous. 

The  court  in  coming  to  its  conclusion,  did  not  vary  the  finding^  of 
the  commission,  but  simply  applied  the  law  to  the  admitted  facts.  In  Good 
V.  Johnson,  supra,  this  court  said : 

^'The  contract  being  in  writing,  the  relation  which  it  created  between 
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the  parties  thereto  is  exclusively  within  the  province  of   the  court  to 
determine." 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Hill,  C.  J.,  and  Scott,  J.,  dissent. 


SUPREME  COURT  OF  COLORADO. 


KAROLY 

INDUSTRAIL  COMMISSION  OF  COLORADO  ct  al.  (No.  9281.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— DENIAL  OF  LUMP  SUM  SETTLEMENTT— PREJUDI- 
CIAL ERROR. 

If  claim  of  injured  servant,  awarded  compensation  under  Workmen's 
Compensation  Act,  for  payment  in  a  lump  sum,  was  denied  on  erroneous 
theory  as  to  power  of  Industrial  Commission  to  order  such  payments  in 
cases  of  permanent  total  disability,  claimant  was  prejudiced,  though  com- 
mission also  denied  application  for  lump  settlement  on  groimd  it  would 
not  be  for  best  interests  of  parties. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[8].) 

2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— CONSTRUCTION. 

Workmen's  Compensation  Act,  being  highly  remedial  and  beneficent  in 
purpose,  is  to  be  liberally  construed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348 

5.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT  — LUMP    SUM    SETTLEMENT  —  TOTAL    PERMANENT 

DISABIUTY. 

Under  Workmen's  Compensation  Act,  §  57,  injured  servant,  totally 
disabled  permanently,  and  awarded  compensation  of  $8  a  week  for  his 
life,  was  entitled  to  lump  sum  settlement,  if  facts  warranted  the  relief; 
section  57  applying  to  cases  of  total  permanent  disability. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  385  [20] 

Bailey,  White  and  Garrigues,  JJ.,  dissenting. 

En  Banc  Error  to  District  Court,  City  and  County  of  Denver; 
Charles  C.  Butler,  Judge. 

Proceeding  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Joe  Karoly,  opposed  by  the  Colorado  Fuel  &  Iron 
Company,  employer  and  self-insurer.  Compensation  was  awarded,  and 
claimant  petitioned  for  payment  in  gross,  which  was  denied  by  the 
Industrial  Commission,  and  claimant  petitioned  to  vacate  its  order  To 
review  judgment  confirming  the  order,  claimant  brings  error.  Reversed 
and  remanded. 


♦Decision  rendered.  May  6,  1918.    Rehearing  denied,  Dec  2,  1918.    176 
Pac  Rep.  284. 
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G.  W.  Musser  and  John  T.  Malcy,  both  of  Denver,  for  plaintiff  in 
error. 

Leslie  E.  Hubbard,  Atty.  Gen.,  and  John  L.  Schweigert,  Asst.  Atty. 
Gen.,  for  Industrial  Commission. 

Fred  Herrington,  of  Denver,  for  defendant  in  error  Colorado  Fuel 
&  Iron  Co. 

Allen,  J.  On  and  prior  to  August  6,  1915,  the  plaintiff  in  error, 
Joe  Karoly,  was  an  employee  of  the  Colorado.  Fuel  &  Iron  Company,  one 
of  the  defendants  in  error  .  On  the  date  above  named  Joe  Karoly  was  in- 
jured by  an  accident  arising  out  of  and  in  course  of  his  employment.  The 
employee  and  employer,  above  named,  were  each  subject  to  the  compensa- 
tion provisions  of  the  Workmen's  Compensation  Act  (chapter  179,  Session 
Laws  1915).  They  were  unable  to  come  to  an  agreement  in  regard  to 
compensation  and  the  employee  applied  for  a  hearing  before  the  Industrial 
Commission.  Such  hearing  was  had  in  August,  1916.  The  commission 
found  the  facts  above  stated,  and  with  respect  to  the  accident  and  the  in- 
juries received  found: 

"♦  ♦  ♦  That  while  undermining  a  loose  rock  it  fell  upon  him,  causing 
a  fracture  of  the  right  radius,  laceration  of  the  right  forearm  and  hand, 
fracture  of  the  second  and  third  lumbar  vertebrae,  causing  a  marked  de- 
formity by  protrusion  of  the  lower  back  at  the  site  of  the  fracture,  also 
causing  permanent  cystitis;  that  up  to  the  present  time  the  said  injured 
employee  is  totally  disabled." 

The  commission  ordered  that  the  company,  which  was  carrying  its 
own  insurance,  pay  to  Joe  Karoly  compensation  at  the  rate  of  $8  per  week, 
beginning  with  August  27,  1915,  "and  continuing  throughout  the  period 
of  his  natural  life  or  until  such  time  as  compensation  shall  cease"  or  the 
order  be  modified. 

On  or  about  the  18th  of  January,  1917,  and  after  six  months  had 
elapsed  from  the  date  of  the  injury,  the  plaintiff  in  error  filed  before  the 
commission  his  petition  for  payment  in  gross.  The  petition,  after  describ- 
ing the  claimant's  injuries  and  condition,  alleged,  in  substance,  that  he 
almost  continuously  suffers  severe  pains  and  is  totally  and  permanently 
disabled  in  consequence  of  his  injuries;  that  he  requires  the  attention  of 
a  physician  every  day;  that  he  requires  the  care  of  an  attendant  to  wait 
upon  him  and  medicine  and  appliances;  that  he  should  be  in  a  hospital, 
where  such  attention  and  care  can  be  more  readily  and  cheaply  provided; 
and  that  such  needs  will  continue  for  an  indefinite  time  in  the  future.  Th^ 
petition  further  alleged  that  claimant  has  no  money,  (Property,  or  means 
other  than  $8  per  week  which  had  been  awarded  by  the  commission, 
and  no  friends  or  relatives  able  to  provide  any  more ;  that  the  weekly  pay- 
ment awarded  him  does  but  little  good,  and  is  wholly  insufficient  to  provide 
him  with  necessary  food,  clothing,  physician's  attention,  medicine,  and 
hospital  care ;  and  that  as  a  result  he  is  compelled  to  live  with  and  endure 
pain  and  suffering  without  ever  meager  care.  The  plaintiff  in  error  in  his 
petition  states  that  if  he  were  paid  a  sum  in  gross  he  could  then  provide 
himself  with  the  tfiings  which  are  reasonable  and  necessary  for  him  on  ac- 
count of  his  disabled  and  injured  condition,  and  prays  that  the  commission 
order  that  he  be  paid  such  sum  as  to  the  commission  may  seem  meet  and 
proper,  not  less  than  $8,500  in  gross,  or  in  such  manner  as  the  commission 
may  determine. 

This  petition  was  heard  by  the  commission  on  February  5,  1917,  and 
on  February  26,  1917,  the  commission  ordered  and  adjudged  that  claimant's 
petition  for  a  lump  sum  settlement  should  be  denied.  The  order  em- 
bodies brief  findings  of  fact,  from  which  it  appears  that  the  petition  was 
denied  upon  two  grounds.    The  commission  found  : 

"That  the  extent  of  disability  of  the  claimant  cannot  at  this  time  be 
determined,  for  the  reason  that  the  claimant  is  suffering  a  perinanent  total 
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disability,  and  in  accordance  with  the  Workmen's  Compensation  Act, 
and  the  award  hereinabove  mentioned,  is  to  receive  payment  throughout 
his  natural  life,  and  it  is  humanly  impossible  at  this  time  to  determine 
the  length  of  time  which  the  claimant  shall  live.  ♦  ♦  ♦ 

"The  commission  further  finds  that  it  is  not  for  the  best  interest  of 
the  parties  concerned  in  this  case  to  grant  a  lump  sum  in  settlement,  and 
that  therefore  the  claimant's  petition  for  a  lump  sum  settlement  should  be 
denied." 

On  March  30,  1917,  the  plaintiff  in  error  filed  in  the  district  court 
his  complaint  or  petition  to  vacate  the  Industrial  Commission's  order  of 
February  26,  1917,  on  the  ground  that  the  same  is  unlawful  and  un- 
reasonable. The  petition  in  addition  to  asking  that  the  order  be  set  aside, 
prayed  that  the  district  court  enter  judgment  granting  the  petition  for 
payment  in  gross  and  ordering  payment  of  a  sum  in  gross  of  nqt  less  than 
$8,500  or  in  payment  of  not  less  than  $40  per  week. 

The  Industrial  Commission  answered,  and  tendered  to  the  court  copies 
of  its  findings  and  awards,  and  its  original  record  as  to  the  remaining  mat- 
ters pertainmg  to  the  proceedings  hereinbefore  mentioned. 

On  August  30,  1917,  the  district  court,  upon  hearing,  confirmed  the 
commission's  order  of  February  26,  1917.  The  claimant  brings  the  case 
here  for  review. 

The  bill  of  exceptions  clearly  shows  that  the  trial  court  based  its 
decision  entirely  upon  the  theory  that  the  provision  of  the  Workmen's 
Compensation  Act  relating  to  payments  in  gross,  being  section  57,  chapter 
179,  Session  Laws  1915  "does  not  apply  to  cases  of  total  permanent  disa- 
bility." The  findings  of  the  commission,  accompanying  its  order  of 
February  26,  1917,  indicate  that  the  commission  also  took  3iis  view  of  the 
law. 

[1]  If  such  ground  is  an  erroneous  theory  of  the  law  as  to  the  power 
of  the  commission  to  order  paynvents  in  gross  in  cases  of  permanent  total 
disability,  the  plaintiff  in  error  was  prejudiced  by  this  error,  even  though 
the  commission  also  denied  his  application  for  a  lump  sum  settlement 
upon  the  ground  that  it  would  not  be  for  the  best  interests  of  the  parties 
concerned.  Matecny  v.  Vierling  Steel  Works,  187  111.  App.  448.  This  con- 
clusion is  further  supported  by  the  fact  that  the  trial  court  disposed  of  the 
case  entirely  upon  its  construction  of  the  statute,  without  determining 
whether  it  would  confirm  the  order  of  the  commission,  if  the  commission 
did  possess  the  power  to  order  a  payment  in  gross  in  cases  of  this  kind, 
and  by  the  further  fact  that  the  commission  made  no  definite  finding^ 
showing  the  basis  of  their  conclusion  that  "it  is  not  for  the  best  interests 
of  the  parties  concerned"  to  grant  the  lump  sum  settlement,  and  made  no 
definite  and  specific  findings  concerning  claimant's  condition,  circum- 
stances, and  need  of  a  lump  sum  payment. 

The  record,  therefore,  presents  a  question  of  law  to  be  reviewed  by 
this  court,  namely,  whether  section  57  of  the  Workmen's  Compensation 
Act  of  1915  applies  to  cases  of  permanent  total  disability,  and  gives  the 
Industrial  Commission  the  power  to  order  payment  in  gross  in  such  cases. 
The  section  in  question  provides  that — 

"Any  time  after  six  months  have  elapsed  from  the  date  of  the  injury, 
the  commission  may  order  payment  in  gross  or  in  such  manner  as  it  may 
determine  to  be  for  the  best  interest  of  the  parties  concerned.  When  pay- 
ment in  gross  is  ordered,  the  commission  shall  fix  the  gross  amount  to  be 
paid  based  on  the  present  worth  of  partial  payments,  considering  interest 
at  4  per  cent,  per  annum." 

The  purpose  of  this  provision,  and  of  similar  provisions  in  Workmen's 
Q^mpensation  Acts  in  other  states,  is  evident  from  the  following  language 
contained  in  Roberts  v.  Packing  Co.,  95  Kan.  723,  149  Pac.  413: 

"The  theory  of  the  Legislature  manifestly  was  that  cases  would  arise 
in  which  the  condition  of  the  employee  would  be  so  marked  that  there 
would  be  little  reason  to  anticipate  improvement  in  earning  capacity,  and 
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that  the  circtinistances  would  be  such  as  would  warrant  the  court  in  giving 
judgment  for  a  lump  sum  available  at  once  rather  than  for  periodical  pay- 
mients,  as  in  an  award." 

See,  also  1  Honnold  on  Workmen's  Compensation,  §  179,  p.  653. 

[2,3]  The  Workmen's  Compensation  Act  "is  highly  remedial,  benefi- 
cent in  purpose,  and  to  be  liberally  construed."  Industrial  Commission 
ct  al.  V.  Johnson  (No.  9275)  172  Pac  422.  The  court  should  not  adopt 
such  interpretation  of  a  statute  as  would  produce  absurd,  unreasonable, 
unjust,  or  oppressive  results,  if  such  interpretatiop  can  be  avoided. 
Western  Co.  v.  Golden,  22  Colo.  App.  209,  124  Pac.  584. 

It  is  difficult  to  perceive  what  circumstances  would  warrant  the  pay- 
ment of  a  lump  sum  to  an  injured  employee  whose  disability  is  only 
partial  or  temporary,  which  circumstances  would  not  also  favor  the  pay- 
ment of  the  himp  sum  to  the  employee  if  his  disability  were  total  and 
permanent  A  workman  who  is  permanently  totally  disabled  is  as  much 
entitled  to  the  allowance  of  a  gross  sum  as  is  any  other  injured  workman. 
Section  57,  hereinbefore  quoted,  should  be  construed,  if  possible,  so  as  to 
apply  to  cases  of  permanent  total  disability,  since  sudi  construction  would 
prevent  oppressive  results,  and  at  the  same  time  be  in  accord  with  the 
policy  and  purposes  of  workmen's  compensation  legislation. 

The  plaintiff  in  error  was  awarded  $8  per  week,  and  the  commission 
found  that  he  ''is  suffering  a  permanent  total  disability."  If,  as  is  pos- 
sible, if  not,  also,  probable,  according  to  his  petition,  the  plaintiff  in  error 
is  or  will  be  compelled  to  appeal  to  the  puUic  for  aid,  then  one  of  the  ob- 
jects of  the  Workmen's  Compensation  Act  will  be  defeated.  The  great 
object  of  such  acts  is  to  shift  the  burden  of  economic  loss,  resulting  from 
these  accidents  and  injuries,  from  the  employee  to  the  industry,  and 
that  the  burden  should  be  borne  by  the  industry  in  which  the  injury  oc- 
curred rather  than  by  society  as  a  whole.  State  v.  Industrial  Commission, 
92  Ohio  St  434,  111  N.  R  299,  L.  R.  A.  1916D,  944,  Ann.  Cas.  1917D,  1162. 
Furthermore,  the  intent  of  the  act  is  to  provide  compensation  for  injured 
workmen,  and  circumstances  may  occur  where  the  compensation  would 
be  more  just,  eatable,  appropriate,  and  beneficial,  if  paid  in  a  lump  sum 
than  if  paid  in  small  weeklv  installments. 

[4, 5]  In  view  of  the  foregoing  observations,  there  is  no  reason  for 
concluding  that  the  Legislature  intended  to  exclude  from  the  provisions 
of  section  57  cases  of  permanent  total  disability,  unless  such  intention 
appears  from  the  language  used,  and  it  is  plain  that  it  does  not  so  appear. 

Counsel  for  defendants  in  error  contend  that  section  57  is  not  appli- 
cable to  cases  of  permanent  total  disability,  because  the  number  of  future 
partial  pa3mients  cannot  be  ascertained.  The  argument  is  based  upon 
the  f6llowing  clause  in  section  57: 

''When  payment  in  gross  is  ordered,  the  commission  shall  fix  the 
gross  amount  to  be  paid  based  on  the  present  worth  of  partial  pay- 
ments." 

.  The  result  of  this  clause  is  that  the  commission  can  easily  and  ac- 
curately ascertain  the  amount  of  the  g^ross  payment  in  cases  where  the 
period  during  which  partial  payments  are  to  be  paid  is  fixed  at  a  certain 
definite  number  of  weeks.  There  is  nothing  in  the  clause,  however,  which 
prohibits^  or  prevents  the  Industrial  Commission  from  fixing  a  gross 
amount  in  cases  where  the  periodical  payments  are  to  continue  during 
the  life  of  the  injured  employee.  It  is  true  that  the  exact  number  of  such 
partial  payments  in  the  future,  in  such  cases,  cannot  be  ascertained. 
Nevertheless,  the  commission,  in  the  light  of  all  the  facts  before  it  in 
a  given  case,  may  make  a  reasonable  estimate  as  to  the  probable  number 
of  such  partial  payments,  and  the  probable  duration  of  the  claimant's  life. 
The  statute  by  necessary  implication  empowers  the  commission  to  do 
this  and  to  determine  the  present  worth  of  partial  payments,"  whether  the 
exact  number  of  such  payments  can  be  ascertained  or  not.  To  hold  other- 
wise would  be  to  interpolate  into  section  57  exception  which  is  not  there, 
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and  to  exclude  from  the  operation  of  that  section  cases  where  the  injury 
has  produced  permanent  total  disability.  An  exception  not  made  by  the 
Legislature  cannot  be  read  into  the  statute.  36  Cyc.  1113,  note  88.  It  is 
not  necessary  upon  the  review  to  determine  in  what  manner,  the  com- 
mission may  proceed  in  fixing  the  gross  amount  in  cases  of  this  kind,  and 
on  this  subject  no  opinion  is  expressed. 

For  the  reasons  above  given,  the  district  court  was  in  er^or  in  hold- 
ing that  section  57  "does  not  apply  to  cases  of  total  permanent  dis- 
ablity,"  and  in  confirming  the  order  of  the  Industrial  Commission  upon 
such  ground.  The  plaintiff  in  error  was  entitled  to  have  his  case  heard 
in  the  district  court  in  the  light  of  the  correct  interpretation  of  the 
law.  The  judgment  of  the  district  court  will,  therefore,  be  reversed,  and 
the  case  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 

Bailey,  While,  and  Garrigues,  JJ.,  dissent 


SUPREME  COURT  OF  ILLINOIS. 


HUMPHREY  ct  aL 

V, 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al.  (No.  12033.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACTS— ACCIDENTS  ARISING  OUT  OF  EMPLOYMENT— ELE- 
VATORS. 
Where  deceased  was  expected  to  eat  lunch  and  spend  the  noon  hour 
a(  factory,  and  to  operate  an  elevator  as  occasion  demanded,  and  he  was 
fonpd  crushed  between  (elevator  and  gate  during  noon  hour,  employer  was 
liable  for  compensation  when  plant  was  one  included  within  the  Work- 
men'$  Compensation  Act,  in  the  absence  of  showing  that  deceased  deliber- 
ately topk  his  life. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  {  375  [1].) 

Z.  MASTER  AND  SERVANT— WORKMEN'S  CQMPENSATIO^ 
ACTS— DEPENDENCY  OF  CLAIMANTS. 

To  entitle  parents  pf  deceased  to  compensation  for  his  death,  it  is 
spfllicient  if  he  contributed  to  their  support  within  four  years  prior  to  the 
time  of  his  injury,  and  they  need  not  have  been  dependent  upon  him. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Error  to  Circuit  Court  Will  County;  Arthur  W.  De  Selm,  Judgf. 

Application  by  John  Kiordan,  as  administrator  of  Leo  Riordap,  de- 
ceased, for  workmen's  compensation,  opposed  by  H.  Frerf  Humphrev  and 
others,  partners  doing  business  as  Humphrey  &  Sons,  as  employers. 
Tl^e  award  of  the  Industrial  Board  for  the  applicant  was  conE'rmed  b^ 
the  circuit  court,  and  the  employers  bring  error.    Affirmed. 

f  Decision  rendered,  Oct.  21,  1918.    Rehearing  denied,  Dec.  5,  1918.    120 
N.  £.  Rep.816. 


Digitized  by 


Google 


1919.]      HUMPHREY  ET  AL.  v.  INDUSTRIAL  COM'N.    (111.)         103 

MacQiesney,  Becker,  Angerstein  &  Rollo,  of  Chicago,  for  plaintiffs  in 
error. 

Frank  J.  Wise  and  Wm.  C.  Mooney,  both  of  Jolict,  for  defendant  in 
error. 

CooKE,  J.  Leo  Riordan,  while  in  the  employ  of  Humphrey  &  Sons 
at  Joliet,  111.,  on  March  14,  1916,  received  injuries  from  which  he  died  on 
that  day.  John  Riordan,  his  father,  was  appointed  administrator  of  the 
estate.  The  administrator  filed  application  for  adjustment  of  claim  with 
the  Industrial  Board,  in  which  he  claimed  compensation  from  Humphrey 
&  Sons  for  the  death  of  his  intestate  under  the  provisions  of  the  Work- 
men's Compensation  Act(Hurd's  Rev.  St.  1915-1916,  c  48,  §§  126— 142h). 
On  a  hearing  before  the  arbitrator,*  an  award  was  entered  in  favor  of  the 
applicant  for  the  sum  of  $6  per  week  for  416  weeks.  The  Industrial  Board, 
on  review,  entered  an  award  for  the  sum  of  $5.77  per  week  for  416  weeks. 
This  award  was  confirmed  by  the  circuit  court  of  Will  county,  and  the 
presiding  judge  having  certified  that  this  is  a  proper  cause  to  be  re- 
viewed by  this  court,  H.  Fred  Humphrey  and  others,  partners  doing  busi- 
ness as  Humphrey  &  Sons,  have  brought  the  record  here  by  writ  of  error. 

But  two  points  are  urged  for  reversal :  First,  that  the  applicant  did  not 
establish  that  the  death  was  due  to  an  accidental  injury  arising  out  of  and 
in  the  course  of  the  employment ;  and,  second,  that  the  applicant  was  not 
entitled  to  compensation  under  the  act. 

Leo  Riordan,  the  desceased,  lacked  one  month  of  being  17  years  of 
age  at  the  time  of  the  accident.  He  had  been  working  for  several  weeks 
for  plaintiffs  in  error  at  their  plant.  For  the  first  10  days  or  2  weeks  he 
worked  on  a  drill  press  on  the  second  floor  of  the  plant.  After  that  he  was 
transferred  to  work  under  the  foreman  of  the  foundry,  on  the  first  floor. 
On  the  day  he  received  the  injury  from  which  he  died  he  was  engaged  in 
4inloading  a  carload  of  coke,  which  was  outside  the  plant.  The  plant  con- 
sisted of  a  building  three  stories  high.  A  combination  freight  and  pass- 
enger elevator  was  located  in  the  plant,  which  was  operated  by  steam  and 
ran  from  the  first  to  the  third  floor.  The  elevator  was  not  operated  in 
an  inclosed  shaft.  The  entrance  to  the  elevator  was  guarded  on  the  second 
and  third  floors  by  automatic  gates,  which  rose  when  the  elevator  was 
brought  to  the  respective  floors  and  lowered  when  the  elevator  left  that 
floor.  All  employees  of  the  plant  were  permitted  to  use  this  elevator  as 
they  desired  and  as  occasion  required.  Immediately  after  his  employment 
the  deceased  was  instructed  how  to  operate  this  elevator  by  Harry  S. 
Humphrey,  one  of  the  plaintiffs  in  error.  The  lunch  hour  at  this  plant  was 
from  12  to  12:30  o'clock.  The  deceased  lived  too  far  from  the  plant  to 
permit  him  to  go  home  to  his  noonday  meal,  so  he,  with  others  of  the  em- 
ployees of  plaintiffs  in  error,  brought  his  lunch  with  him  and  ate  at  the 
plant.  It  was  his  aistom  to  eat  his  lunch  on  the  second  floor  of  the  build- 
ing, and  he  ate  it  there  on  the  day  of  the  accident.  About  12:15  o'clock 
p.  m.  on  that  day,  and  while  the  deceased  was  on  the  second  floor  eating 
his  lunch,  Samuel  Bruner,  one  of  the  employees  of  the  plaintiffs  in  error, 
stepped  on  the  elevator,  which  was  standing  at  the  second  floor,  and  went 
down  on  it  to  the  first  floor.  He  passed  through  the  shop  on  that  floor 
and  went  to  the  engine  room.  Immediately  upon  entering  the  engine  room 
he  heard  the  elevator  running  rapidly  for  a  short  time  and  then  suddenly 
stop.  Other  employees  upon  the  second  and  third  floors  heard  a  scream  or 
groan  at  the  same  time,  and  upon  going  to  the  elevator  they  found  the 
deceased  wedged  tightly  between  the  automatic  gate,  which  operated  on 
the  second  floor,  and  the  elevator,  just  beneath  the  third  floor.  The  eleva- 
tor was  run  down  almost  to  the  second  floor,  and  the  deceased  extricated 
from  his  position  between  the  gate  and  the  elevator  and  taken  to  a  hospital, 
where  he  died  within  a  short  time.    No  one  saw  the  accident 

[1]  It  is  contended  by  plaintiffs  in  error  that  the  deceased  must  have 
left  the  second  floor  by  way  of  the  stairway  immediately  after  Bruner  had 
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taken  the  elevator  to  the  first  floor  and,  arriving  at  the  first  floor  after 
Bruncr  had  left  the  elevator,  got  on  the  elevator,  ran  it  up  to  the  second 
floor,  and  attempted  to  get  off  without  stopping  it,  and  was  caught  between 
the  elevator  as  it  ascended  from  the  second  floor  and  the  descending  gate. 
One  witness  testified  that  on  various  occasions  he  had  seen  this  elevator 
runing  wild  without  any  one  operating  it,  and  the  defendant  in  error  ad- 
vances the  theory  that  after  Bruner  had  taken  the  elevator  to  the  first  floor, 
and  left  it,  it  started  up  without  any  one  in  charge ;  that  the  deceased  saw 
it  and  in  attempting  to  get  on  the  elevator  to  stop  it  was  caught  between  the 
elevator  floor  and  gate.  As  the  evidence  discloses  that  the  deceased  left 
his  dinner  pail  and  coat  on  a  drill  press  on  the  second  floor,  the  more 
reasonable  theory  would  be  that  the  deceased  went  down  to  the  first  floor 
by  the  stairway,  and  then  determined  to  go  back  to  the  second  floor,  put 
away  his  dinner  pail,  and  secure  his  coat,  or  for  some  other  purpose,  and 
got  upon  the  elevator,  and  ran  it  back  to  the  second  floor,  and  in  some  way 
got  caught  between  the  elevator  floor  and  the  gate  while  the  elevator  was 
in  motion.  It  is  immaterial  which  of  these  theories  may  be  adopted,  or 
whether  any  of  them  are  adopted.  The  deceased  was  an  employee  of 
plaintiffs  in  error  and  it  is  conceded  that  they  were  conducting  such  a  plant 
as  brought  them  within  the  provisions  of  the  Workmen's  Compensation 
Act,  and  that  they  were  operating  under  that  act.  The  deceased  was  taught 
to  operate  the  elevator  when  he  entered  the  employ  of  plaintiffs  in  error, 
and  as  an  incident  of  his  employment  was  permitted  and  expected  to  use  the 
elevator  as  occasion  required.  The  fact  that  the  accident  occurred  during 
the  noon  hour  and  while  the  plant  was  not  in  operation  has  no  bearing  on 
the  case.  The  deceased  was  required  to  take  his  lunch  to  the  plant  with 
him  and  was  permitted  and  expected  to  eat  it  upon  the  premises.  No 
particular  place  was  assigned  to  any  of  the  employees  to  cat  their  lunch, 
but  each  man  was  permitted  to  eat  it  wherever  he  desired  about  the  plant 
All  the  employees  used  the  elevator  during  the  lunch  hour  as  they  had  oc- 
casion to,  just  as  they  used  it  during  the  hours  the  plant  was  in  operation. 
Whether  the  deceased  was  negligent  in  his  operation  of  the  elevator,  or  in 
attempting  to  get  off  while  it 'was  in  motion,  is  immaterial.  He  was 
permitted  to  use  this  elevator  as  an  incident  of  his  employment,  and  was 
so  using  it.  Unless  it  could  be  showed  that  he  deliberately  placed  himself 
in  this  position  of  danger  for  the  purpose  of  taking  his  life,  the  plaintiffs 
in  error  are  liable  under  the  Workmen's  Compensation  Act.  There  is 
nothing  here  to  indicate  that  this  was  anything  but  an  accident  The  proof 
amply  sustains  the  finding  that  the  accident  arose  out  of  and  in  the  course 
of  the  employment. 

[2]  The  proof  discloses  that  the  deceased,  when  in  school,  had  worked 
on  each  Saturday  at  a  grocery  store,  and  he  always  gave  his  wages,  while 
so  working  at  the  grocery  store  and  for  plaintiffs  in  error,  to  his  mother. 
The  statute  does  not  require  that  the  parents  or  lineal  heirs  shall  be  de- 
pendent on  the  deceased,  but  it  is  suffident  if  the  deceased  employee  leave 
parents  to  whose  support  he  had  contributed  within  four  years  prior  to 
the  time  of  the  injury.  Commonwealth  Edison  Co.  v.  Industrial  Board 
277  111.  74,  115  N.  E.  158. 

The  judgment  of  the  circuit  court  is  aflSrmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


MARSHALL  FIELD  &  Co. 

V, 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  ct  al.    (No.  12072.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— "EMPLOYEE." 

The  definition  of  the  word  "employee,"  in  the  Workmen's  Compensation 
Act  (Hurd's  Rev.  St  1917,  §  130),  as  "every  person  in  the  service  of  an- 
other under  any  contract  of  hire,  express  or  implied  oral  or  written,"  is 
to  be  broadly  construed, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and  Second 
Scries,   Employee.) 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPEN.SATION 
ACT— EMPLOYMENT— EVIDENCE. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  recovers 
for  death,  due  to  falling  into  an  elevator  shaft,  evidence  held  to  sustain 
a  finding  that  the  emplo3rment  of  decedent  as  a  chauffeur  was  not  casual, 
although  at  the  time  of  the  accident  he  was  on  trial  merely. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig  §  405 [2].) 

3.  MASTER  AND  SERVANT— STATUTES— WORKMEN'S  COM- 
PENSATION— UNIFORMITY. 
The  classification  of  occupation  or  employment,  made  subject  to  the 
workmen's  Compensation  Act,  is  not  arbitrary  and  wanting  in  uniformity, 
so  as  to  make  the  act  unconstitutional. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig  §  347.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison  Judge. 

Proceeding  imder  the  Workmen's  Compensation  Act  by  James  F. 
Bishop,  administrator  of  the  estate  of  Ralph  Woods  Rice,  deceased,  to 
recover  compensation  for  the  death  of  deceased,  opposed  by  Marshall 
Field  &  Co.,  employer.  An  award  was  affirmed  on  certiorari  by  the  circuit 
court,  and  the  employer  brings  error.    Affirmed. 

Frank  P.  Leffingwell,  of  Chicago,  for  plaintiff  in  error. 
Hiner,  Bunch  &  I^atimer,  of  Chicago  (Daniel  L.  Donovan  of  Chicago, 
of  counsel),  for  defendant  in  error. 

Farmer,  J.  This  is  a  writ  of  error  to  review  a  judgment  of  the 
circuit  court  of  Cook  county  sustaining  an  award  made  under  the  Work- 
men's Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i)  in  favor 
of  defendant  in  error,  James  F.  Bishop,  administrator  of  the  estate  of 
Ralph  Woods  Rice,  who  it  is  claimed  was  an  employee  of  plaintiff  in 
error  and  was  killed  by  falling  down  an  elevator  shaft  while  engaged  in 
his  employment  The  Industrial  Board  confirmed  an  award  made  by  a 
committee  of  arbitration  of  $7.50  per  week  for  a  period  of  416  weeks.  The 
circuit  court  on  writ  of  certiorari  affirmed  the  act  of  the  Industrial  Board, 

♦  Decision  rendered,  Oct.  21,  19ia    Rehearing  denied  Dec.  5,  1918.    120 
N.  E.  Rep.  773. 

Vol.  ni — Comp.  8. 
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and  certified  the  case  was  a  proper  one  to  be  reviewed  by  this  court,  ahd  the 
record  has  been  brought  to  this  court  by  writ  of  erroc 

Ralph  Woods  Rice,  on  Thursday  or  Friday  prior  to  Monday  morning, 
December  1,  1915,  applied  to  plaintiff  in  error  for  employment  The 
application  was  made  to  William  Yager,  superintendent  of  plaintiff  in 
error's  garage,  for  a  position  as  chauffeur  to  drive  cars  or  trucks.  Yager 
testified  Rice  represented  himself  to  be  competent  and  experienced,  and 
Yager  told  him  to  report  for  duty  Monday  morning,  December  1st;  that 
he  would  put  him  on  and  if  he  was  capable  of  handling  a  car  could  keep 
him  steadily  until  December  24th,  at  $15  per  week.  Rice  reported  December 
1st,  and  Yager  ordered  the  garage  foreman,  Hillen,  to  put  Rice  to  work, 
and  to  send  an  old  employee  with  him,  to  observe  how  he  handled  and 
'  operated  the  car.  The  garage  foreman  sent  an  old  employee  by  the  name 
of  Fritz  out  with  Rice.  Rice  drove  the  car.  They  went  to  a  warehouse  of 
plaintiff  in  error  on  Polk  street  and  hauled  a  load  of  goods  to  another 
warehouse.  They  then  returned  to  the  Polk  street  warehouse,  loaded 
15  cases  of  blankets  on  the  truck,  and  took  them  to  the  warehouse  of  the 
Hartman  Furniture  &  Carpet  Company;  Rice  driving  the  car.  They 
arrived  there  about  11  in  the  morning  and  backed  the  truck  up  to  the  eleva- 
tor to  unload  the  cases  of  blankets.  They  unloaded  4  or  5  cases  onto  the 
elevator,  which  then  ascended  to  unload  the  blankets.  The  elevator  shaft 
door  was  left  open,  and  Rice  and  Fritz  remained  there  to  await  the  return 
of  the  elevator.  It  was  a  cold,  windy  day,  and  Fritz  testified  he  stepped  off 
the  truck  and  around  in  front  of  the  radiator,  waiting  for  the  elevator  to 
return.  He  heard  a  noise,  and,  supposing  it  was  the  elevator,  went  back  to 
assist  with  the  work  of  unloading,  but  found  that  the  elevator  had  not  re- 
turned and  that  Rice  was  missing.  Fritz  discovered  him  in  the  bottom  of 
the  elevator  shaft.  Fritz  further  testified  that  Rice  was  a  competent 
chauffeur,  and  that  he  would  have  so  reported  if  the  accident  had  not  oc- 
curred. 

[1,2]  Plaintiff  in  error,  among  other  grounds  for  reversal,  insists  that 
the  relation  of  employer  and  employee  did  not  exist  at  the  time  of  the 
accident;  that  if  there  was  any  employment  of  Rice,  it  was  but  casual; 
and  that  there  is  no  evidence  that  the  accident  arose  out  of  and  in  the 
course  of  the  employment.  An  "employee"  is  defined  in  our  Workmen's 
Compensation  Act  as  "every  person  in  the  service  of  another  under  any 
contract  of  hire,  express  or  implied,  oral  or  written."  Section  130.  This 
provision  or  definition  is  to  be  construed  broadly.  In  re  Donovan,  217 
Mass.  76,  104  N.  E.  431.  In  our  judgment  Rice  must  be  held  to  have  been 
an  employee.  His  continued  employment  depended  upon  his  ability  to 
drive  a  car,  and  he  was  put  to  work  with  the  understanding  that,  if  he  was 
competent,  he  would  be  continued  in  that  employment.  It  is  unimportant 
that,  his  name  had  not  been  placed  upon  plaintiff  in  error's  pay  roll.  He 
was  killed  the  first  half  day  he  worked  and  before  any  report  had  been 
made  to  Yager  by  Fritz  as  to  his  ability.  Fritz  testified  Rice  was  capable, 
and,  over  objections,  that  he  would  have  so  reported.  Yager  testified  he 
did  not  permit  more  than  a  day's  trial  to  determine  the  competency  of  men 
to  do  that  work.  He  further  testified  that,  if  Rice  had  been  reported  com- 
petent, he  would  have  paid  him  $15  per  week  (the  wage  agreed  upon), 
commencing  the  morning  of  the  day  Rice  went  to  work.  Yager  called  on 
Rice's  mother  the  evening  after  the  accident  and  admitted  there  was  a 
half  day's  wages  due  her  son.  The  evidence  was  sufficient  to  sustain  the 
conclusion  of  the  board  that  the  accident  arose  out  of  and  in  the  course 
of  Rice's  employment.  Dietzen  Co.  v.  Industrial  Board,  279  III.  11,  116 
N.  E.  684,  Ann.  Cas.  1918B,  764;  Ohio  Building  Safety  Vault  Co.v. 
Industrial  Board,  277  111.  96,  115  N.  E.  149.  The  employment  was  not 
casual,  within  the  meaning  of  that  term  as  defined  in  Aurora  Brewing  Co. 
V.  Industrial  Board,  277  111.  142.  115  N.  E.  207,  and  in  re  Gaynor,  217  Mass. 
86,  104  N.  E.  339,  L.  R.  A.  .1916A,  363. 

[3]  Finally,  it  is  alleged  the  classification  of  occupations  or  employ- 
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mcnts  made  subject  to  the  Workmen's  Compensation  act  is  arbitrary,  not 
uniform  in  its  operation  and  therefore  unconstitutional.  No  valid  reason 
why  that  is  so  is  given  in  the  argument  in  support  of  that  contention,  and 
we  know  of  none  that  could  be  urged. 

The  Judgement  is  aflSrmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


WESTERN  ELECTRIC  CO. 

V, 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  at.  (No.  12065.) 

1.  MASTER     AND     SERVANT—WORKMEN'S     COMPENSATION 
—REVIEW—  WRIT  OF  ERROR. 

A  writ  of  error  to  review  action  of  circuit  court  in  confirming  award 
of  industrial  board  by  judgment  rendered  December  11,  1917,  was  sued 
out  in  time,  although  the  record  was  not  filed  until  April  term,  1918,  the 
complaining  party,  in  absence  of  provision  in  Workmen's  Compensation 
Act,  having  three  years  after  rendition  of  judgment,  under  Practice  Act. 
§  117. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  418 [3%].) 

2.  APPEAL  AND  ERROR— REVIEW— WEIGHT  OF  EVIDENCE 

The  Supreme  Court  has  no  power  to  weigh  the  evidence. 
(For  other  cases,  see  Appeal  and  Error  Dec.  Dig  §  995.) 

3.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 
REVIEW. 

Where  industrial  board  found  that  employee's  death  was  accidental, 
and  there  was  competent  evidence  in  the  record  to  support  such  finding, 
the  Supreme  Court,  on  error  to  review  judgment  of  circuit  court  confirm- 
ing industrial  board's  award,  will  not  weigh  the  evidence  and  will  affirm 
the  judgment 

(For  other  cases,  cases,  see  Master  and  Servant  Dec.  Dig  §  418 [6].) 

Error  to  Circuit  Court,  Cook  County;  Oscar  Mr.  Torrison,  Judge. 

Procedings  under  the  Workmen's  Compensation  Act  by  Carrie  Burns 
Lewis,  administratrix  of  the  estate  of  Melvin  T.  Lewis,  deceased,  for  the 
death  of  Melvin  T.  Lewis,  opposed  by  the  Western  Electric  Company, 
employer.  There  was  an  award  of  the  industrial  board  against  the  em- 
ployer, and  to  review  the  judgment  of  the  circuit  court  confirming  the 
award  the  employer  brings  error.    Aflfirmed. 

Holt,  Cutting  &  Sidley,  of  Chicago,  for  plaintiff  in  error. 
Kelly,  Hale,  Dammann  &  Coolidge,  of  Chicago  (J.F.  Dammann,  Jr..  of 
Chicago  of  counsel),  for  defendants  in  error. 

Cooke,  J.  This  a  writ  of  error  sued  out  to  review  the  judgment 
of  the  circuit  court  of  Cook  county  confirming  the  award  of  the  industrial 

♦  Decision  rendered  Oct  21,  1918.    Rehearing  denied,  Dec  5,  1918.    120 
N..  E  Rep.  774. 


Digitized  by 


Google 


108  3  WORKMEN'S  COMPENSATION  L.  J.    (111.)  [Feb.. 

board  against  the  Western  Electric  Company,  a  corporation,  plaintiff  in 
error,  on  the  application  of  Carrie  Burns  Lewis,  administratrix  of  the 
estate  of  Melvin  T.  Lewis,  deceased. 

[1]  It  is  first  contended  that  this  court  has  no  jurisdiction  as  the 
judgment  of  the  circuit  court  was  rendered  December  11,  1917,  more  than 
50  days  prior  to  the  first  day  of  the  February  term,  1918,  of  this  court,  and 
the  writ  of  error  was  not  sued  out  and  the  record  was  not  filed  in  this  court 
until  the  April  term,  1918.  It  is  conceded  that  the  Workmen's  Compensa- 
tion Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i)  does  not  prescribe  the 
time  within  which  a  writ  of  error  must  be  sued  out  of  this  court  to  review 
the  proceedings  of  the  drcuit  court,  but  it  is  contended  by  defendant  in 
error  that  while  the  act  provides  that  a  review  may  be  had  by  this  court 
by  writ  of  error  it  does  not  refer  to  the  common-law  writ  of  error;  that 
this  proceeding  is  more  in  the  nature  of  an  appeal  on  a  certificate  of  ira- 
protance,  and  therefore  it  should  be  brought  to  this  court  for  review  under 
the  provisions  of  section  100  of  the  Practice  Act,  which  would  have  re- 
quired the  writ  to  have  been  made  returnable  to  the  February  term,  1918. 
Plaintiff  in  error,  on  the  other  hand,  contends  that  the  statute  permits  the 
review  to  be  had  by  writ  of  error  only,  and  that  it  should  be  governed  by 
section  117  of  the  Practice  Act  (Hurd's  Rev.  St.  1917,  c.  110),  which 
provides  that  a  writ  of  error  can  be  sued  out  of  this  court  to  review  the 
proceedings  of  the  trial  court  any  tinK  within  three  years  after  the 
rendition  of  the  judgment  or  decree.  While  it  is  true  that  it  is  the  evident 
intention  of  the  Workmen's  Compensation  Act  that  a  speedy  determina- 
tion be  had  of  all  contested  claims,  it  is  entirely  within  the  province  of 
the  Legislature  to  designate  the  manner  in  which  the  judgment  of  the 
lower  court  shall  be  reviewed.  While  the  act  provides  that  a  writ  of 
error  can  be  sued  out  only  in  cases  where  the  trial  court  certifies  that 
the  case  is  a  proper  one  to  be  reviewed,  or  this  court,  or  one  of  the  judges 
in  vacation,  orders  that  such  writ  issue,  the  legislature  has  not  indicated 
that  it  did  not  refer  to  the  common-law  writ  of  error  in  providing  for  this 
method  of  review.  That  is  the  ony  wirt  of  error  known  to  the  law,  and 
it  must  be  assumed  that  this  method  of  review  was  provided  for  by  the 
Legislature  with  the  intention  that  the  party  complaining  would  have  three 
years  in  which  to  sue  out  the  writ  of  error.  The  writ  of  error  was  sued 
out  in  apt  time. 

Melvin  T.  Lewis  was  a  steam  fitter.  On  the  day  of  his  death  he  was 
directed  by  his  foreman  to  repair  a  steam  pipe  which  was  leaking  in  an 
oven  used  for  drying  wood.  After  he  had  finished  repairing  the  pipe  the 
doors  of  the  oven  were  closed  and  the  steam  turned  on.  He  then  took  hold 
of  the  cord  of  an  electric  light  which  was  used  for  the  purpose  of  in- 
specting the  inside  of  the  oven  and  looked  inside  the  oven.  He  closed 
the  door,  and,  while  standing  holding  the  electric  light  cord  in  his  hand, 
fell  to  the  floor  and  died  almost  immediately  afterwards..  A  postmortem 
examination  disclosed  that  the  deceased  had  been  a  sufferer  from 
myocarditis,  or  fatty  degeneration  of  the  heart,  and  that  his  death  was 
caused  from  dilation  of  the  heart.  No  one  saw  the  deceased  when  he  fell. 
It  is  the  theory  of  defendant  in  error  that  he  received  an  electric  shock 
from  the  electric  light  cord,  which  was  sufficient,  in  the  weakened  condition 
of  his  heart,  to  cause  his  death.  There  was  very  little  evidence,  although 
some,  to  support  this  theory.  The  great  preponderance  of  the  evidence  was 
to  the  effect  that  the  deceased  died  from  natural  catises. 

The  evidence  introduced  before  the  arbitrator  was  somewhat 
voluminous.  The  arbitrator  awarded  compensation  to  the  administratrix, 
and  an  appeal  was  taken  to  the  industrial  board,  where  additional  evidence 
was  heard.  The  industrial  board  rendered  a  written  decision  awarding 
compensation.  In  its  decision  the  industrial  board  held,  in  effect,  that  it 
was  not  bound  to  render  its  decision  and  make  its  awerd  according  to  the 
preponderance  of  the  evidence,  and,  in  effect,  stated  that  it  was  impossible 
to  tell  what  caused  the  death  of  the  deceased,  but  found,  however,  as  a 
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fact  that  he  met  his  death  as  the  result  of  an  accident  which  arose  out  of 
and  in  the  course  of,  his  employment.  When  the  matter  was  brought 
before  the  circuit  court  on  certiorari,  plaintiff  in  error  requested  the  court 
lo  remand  the  cause  to  the  industrial  board  with  instructions.  While  the 
court  did  not  adopt,  in  the  exact  form  as  presented,  the  instructions  sug- 
gested by  plaintiff  in  error,  it  did  remand  the  cause  to  the  industrial  board, 
with  the  statement,  first,  that  the  board  had  erred  in  its  decision  in  failing 
to  include  in  its  enumeration  of  the  issues  in  a  compensation  case  the 
question  whether  or  not  an  accidental  injury  occurred;  second,  that  .the 
board  erred  in  its  implied  statement  that  where  all  the  elements  in  a 
compensation  case  are  admitted  or  proven  beyond  question,  except  the 
element  of  an  accidental  injuty  arising  out  of  and  in  the  course  of  the 
employment,  then  the  rule  of  law  as  lo  the  burden  of  proving  an  accidental 
injury  arising  out  of  and  in  the  course  of  the  employment  should  not  be 
applied;  and,  third,  that  the  board  erred  in  its  statement  that  it  is  a  legal 
presumption  that  the  injury  was  accidental.  Upon  the  re-refeience,  the 
industrial  board,  without  hearing  any  further  evidence,  again  awarded 
compensation  to  the  administratrix,  and  the  former  decision  was  modified 
by  striking  out  certain  portions,  but  leaving  in  it  words  which  plaintiff  in 
error  contends  are  still  objectionable. 

[2,3]  While  it  is  apparent  from  its  decision  that  the  industrial  board 
had  some  doubt  as  to  the  liability  of  plaintiff  in  error  to  pay  compensation 
in  this  case  and  as  to  just  how  the  deceased  came  to  his  death,  it  did 
find  that  he  died  as  a  result  of  an  accident  which  arose  out  of,  and  in  the 
course  of,  his  employment  on  January  22,  1916.  It  is  not  within  the  power 
of  this  court  to  weigh  the  testimony.  If  there  is  competent  evidence  in 
the  record  which  supports  this  finding  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Plaintiff  in  error  contends  that,  in  reviewing  the  judgment  of  the 
circuit  court  for  the  purpose  of  detemining  whether  the  facts  proven 
support  the  award,  we  are  bound  by  the  facts  as  stated  m  the  written 
opinion  of  the  industrial  board.  In  maintaining  this  position  it  cities 
and  relies  upon  Munn  v.  Industrial  Board,  274  111.  70,  113  N.  E.  110.  In 
that  case  there  was  no  agreed  statement  of  facts  or  stenographic  report 
of  the  evidence  in  the  record.  The  only  facts  in  the  record  were  the  find- 
ings made  by  the  industrial  board,  and,  as  we  stated  in  that  case,  our 
powers  of  review  were  limited  to  a  determination,  from  the  facts  recited 
in  the  decision  of  the  industrial  board,  as  to  whether  that  body  acted 
within  its  powers  in  making  the  award.  In  this  case  we  have  a  steno- 
graphic report  of  the  evidence  taken.  Two  witnessses  testified  that  they 
examined  the  deceased  after  his  death,  and  found  one  of  his  hands 
burned  where  he  had  grasped  the  electric  light  cord,  as  though  it  had 
been  burned  by  electricity.  At  the  time  he  fell  deceased  was  standing  on 
an  iron  floor  which  was  covered  with  water  to  the  depth  of  the  soles 
of  his  shoes.  While  the  evidence  disclosed  that  the  insulation  on  this  elec- 
tric light  cord  was  in  good  condition,  and  no  leak  in  the  current  could 
be  found  by  any  test  made,  it  was  also  shown  that  at  times,  and  under  cer- 
tain conditions,  electricity  will  escape  from  a  cord  of  this  kind  when  no 
leakage  could  be  detected  either  immediately  before  or  afterwards.  The 
current  that  supplied  this  cord  was  what  is  known  as  alternating,  and 
physicians  testified  that  a  shock  from  an  alternating  electric  current  re- 
ceived by  one  whose  heart  was  in  the  condition  of  that  of  the  deceased 
is  liable  to  produce  dilation,  which  would  result  in  death.  Under  this 
state  of  the  record,  as  we  are  not  permitted  to  weigh  the  evidence  the 
circuit  court  properly  confirmed  the  award  of  the  industrial  board. 

The  judgment  of  the  circuit  court  is  therefore  affirmed.  Judgment 
affirmed. 

Cartcr,  J.  (specially  concurring).  I  agree  with  the  conclusion 
reached  in  the  foregoing,  opinion  on  the  merits  of  the  case,  but  I  am 
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disposed  to  think  there  is  reasonable  ground  for  holding  that,  in  order 
to  give  this  court  jurisdiction  to  review  the  proceedings  of  the  circuit  court, 
this  writ  should  have  been  sued  out  at  the  February  term,  1918,  of  this 
court  I  think  there  is  great  force  in  the  argument  of  counsel  for  the  ad- 
ministratrix that  the  writ  of  error,  under  our  statute  to  review  the  pro- 
ceedings of  the  circuit  court  in  this  court,  is  not  a  common-law  writ  of 
error,  but  is  more  in  the  nature  of  an  appeal.  This  court  has  hdd  that 
a  certiorari  proceeding  under  which  the  award  of  compensation  by  the 
industrial  board  is  reviewed  by  the  circuit  court  is  not  a  common-law 
certiorari,  but  a  statutory  one;  that  all  proceedings  under  the  Workmen's 
Compensation  Act  are  entirely  statutory;  and  that  a  writ  of  certiorari 
awarded  by  the  circuit  court,  or  a  suit  in'  chancery  provided  for  under 
the  Workmen's  Compensation  Act,  is  not  an  ordinary  common-law  pro- 
ceeding, but  is  governed  wholly  by  the  statute.  People  v.  McGoorty,  270 
111.  610,  110  N.  E.  791.  It  must  be  conceded  that  the  Workmen's  Compen- 
sation Act.  in  no  way  specifically  limits  the  time  in  which  the  writ  of  error 
should  be  brought  to  this  court  to  review  the  proceedings  of  the  circuit 
court,  and  the  question  here  under  discussion  as  to  the  proper  construction 
of  the  statute  on  this  point  is  not  free  from  difficulty.  It  is  one  of  the 
many  questions  that  are  continually  coming  before  the  courts  as  to  the 
proper  construction  of  statutes  where  the  intention  of  the  Legislature  is 
not  clearly  shown  from  the  wording  of  the  statute.  Beyond  question,  the 
Legislature  could  have  specifically  limited  the  time  in  which  this  writ  of 
error  could  be  sued  out  of  this  court  either  to  the  next  term  of  the 
Supreme  Court  or  to  three  years. 

It  seems  to  me  clear,  under  the  wording  of  the  statutes  and  the  de- 
cisions of  this  court  in  construing  other  provisions  with  reference  to 
the  Practice  Act  as  to  writs  of  error,  that  the  writ  of  error  referred  to  in 
the  Practice  Act  is  the  common-law  writ  of  error  and  not  the  statutory 
one.  Myers*  V.  Newcomb  Drainage  District,  245  111.  140,  91  N.  E.  1070; 
Erlinger  v.  St.  Louis  and  O'Fallon  Railway  Co.,  245  111.  304,  92  N.  E. 
153.  The  common-law  writ  of  error  is  a  writ  of  right,  but  the  writ  in  a 
proceeding  of  this  kind  is  not  a  writ  of  right  It  is  statutory,  and  such  a 
writ  is  not  a  writ  of  right  Loomis  v.  Hodson,  224  111.  147,  79  N.  E.  590; 
People  V.  McGoorty,  supra,  and  cases  there  cited.  Qearly,  the  Legislature 
did  not  intend  to  make  this  writ  ol  error  a  writ  of  right,  because  it  re-, 
quired  as  a  prerequisite  to  its  issuance  that  the  circuit  court  should  first  is- 
sue a  certificate  that  the  case  was  one  proper  to  be  reviewed  by  the  Supreme 
Court,  or,  if  the  trial  court  refused  to  so  certify,  that  the  Supreme  Court 
during  term  time,  or  one  of  its  judges  in  vacation,  could  order  a  writ  of 
error  to  issue. 

In  construing  a  statute  on  any  given  question  the  intention  of  the 
Legislature  is  the  law.  In  finding  such  intention  we  must  gather  it  from 
the  necessity  or  reason  of  the  enactment  and  the  meaning  of  the  words, 
enlarged  or  restricted  according  to  their  real  intent  A  thing  within  the 
intention  is  regarded  within  the  statute  though  not  within  the  letter.  A 
thing  within  the  letter  is  not  within  the  statute  if  not  also  within  the  in- 
tention. When  the  intention  can  be  collected  from  the  statute,  words  may 
t>e  modified  or.  altered  so  as  to  obviate  all  inconsistency  therewith.  In 
seeking  the  intention  the  court  will  always  have  regard  to  existing  circum- 
stances, contemporaneous  conditions,  and  the  interest  or  want  of  interest 
for  the  adoption  of  the  statute,  together  with  the  thing  to  be  remedied  and_ 
the  object  sought  to  be  attained.  People  v.  Highway  Comrs.,  270  111.  141, 
110  N.  K  347;  Warner  v.  King,  267  111.  82,  107  N.  E.  837;  Hoyne  v. 
Danisch,  264  111.  467,  106  N.  E.  341.  A  statute  is  passed  as  a  whole  and  not 
in  parts  or  sections,  and  therefore,  in  order  to  get  the  real  intention  of  the 
lawmakers,  the  whole  act  should  be  studied  and  construed.  Uphoff  v. 
Industrial  Board,  271  111.  312,  111  N.  E.  128,  L.  R.  A.  1916E,  329,  Ann.  Cas. 
1917D,  1 ;  People  v.  Wren,  4  Scam.  269.    Previous  legislation  passed  on  the 
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subject  may  be  helpful,  also  in  ascertaining  the 'intention  of  the  Legisla- 
ture with  reference  to  the  act  that  is  being  construed. 

The  Workmen's  Compensation  Act  was  first  passed  in  this  state  in 
1911  (Laws  of  1911,  p.  314).  The  provisions  for  hearing  before  the 
arbitrator  were  somewhat  similar  to  those  of  the  act  as  it  now  stands.  That 
law  provided  that  the  third  arbitrator  should  be  appointed  by  the  county  or 
circuit  court  of  the  county  where  the  injury  occurred,  and  also  provided 
in  section  10  that  the  report  of  the  arbitrator  should  be  reviewed  in  the 
court  that  made  the  appointment  by  filing  within  20  days  after  the  finding 
of  the  arbitrator,  a  petition  asking  for  a  review  in  said  court  and  filing 
a  good  suflScient  bond  approved  by  the  court.  There  was  no  provision  in 
the  statute  at  that  time  with  reference  to  reviewing  the  finding  of  the 
county  or  circuit  court  in  that  regard.  The  act  was  amended  in  1913, 
providing  for  the  industrial  board  substantially  as  in  the  present  act,  and 
further  providing  that  the  Supreme  Court  should  have  the  power  to  review 
the  questions  of  law  involved  in  any  such  descision  if  application  for  such 
review  by  this  court  was  made  by  the  aggrieved  party  with  30  days  after 
the  decision  or  after  the  filing  of  a  correct  statement  of  facts  or  a  steno- 
graphic report  with  the  industrial  board.  Laws  of  1913,  par.  f ,  p.  349.  This 
court  held  that  this  provision  for  a^review  directly  by  this  court  of  the 
decision  of  the  Industrial  board  was  unconstitutional  (Courter  v.  Simpr 
son  Construction  Co.,  264  111.  488,  106  N.  E.  350),  and  that  the  only  way 
^o  review  the  decision  of  the  industrial  board  in  court  was  by  the  com- 
mon-law writ  of  certiorari.  At  the  next  session  of  the  Legislature  this 
provision  of  the  Workmen's  Compensation  Act  was  amended  so  as  to 
provide  that  the  circuit  court  of  the  county  where  the  parties  defendant  in 
a  proceeding  of  this  kind  were  found  could  review  by  writ  of  certiorari 
the  finding  of  the  industrial  board,  and  also  to  provide  that  the  judgment 
or  decree  of  the  circuit  court  could  only  be  reviewed  by  the  Supreme  Court 
by  writ  of  error  upon  the  certificate  of  the  trial  court  that  the  case  was  one 
proper  to  be  reviewed  by  the  Supreme  Court,  or,  if  the  trial  court  certified 
that  it  was  not  one  proper  to  be  reviewed  by  the  Supreme  Court,  the  Su- 
preme Court,  in  its  discretion  could  order  the  writ  of  error  to  issue.  Laws 
of  1915^  p.  410.  This  amended  act  also  provided  that  a  copy  of  the  decision 
of  the  mdustrial  board  could  be  entered  in  the  circuit  court  of  the  county  in 
which  the  accident  occurred  by  either  of  the  parties  on  15  days  notice  to 
^  the  other  parties  as  to  the  making  of  such  application  for  an  entry  of 
judgment.  The  amended  act  of  1915  also  provided  that  within  18  months 
after  the  agreement  or  award  had  been  decided  upon,  as  stated  therein,  ^ch 
award  or  agreement  might  be  reviewed  by  the  industrial  board,  at  the 
request  of  either  Employer  or  employee,  on  the  ground  that  the  disability  of 
the  employee  had  recurred,  increased,  diminished,  or  ended,  15  days*  notice 
being  given  as  to  the  hearing  on  this  review.  There  are  several  other  pro- 
visions of  this  amended  act  indicating  that  the  Legislature  intended  to  have 
a  final  decision  in  the  matter  of  the  award  quickly  disposed  of.  The  act 
was  again  amended  at  the  last  session  of  the  Legislature,  providing  that, 
if  the  trial  court  refused  to  certify  that  the  cause  was  one  proper  to  be 
heard  by  the  Supreme  Court,  the  Supreme  Court  in  term  time,  or  one  of 
the  judges  of  that  court  in  vacation,  could  order  the  writ  to  issue  for  the 
review  of  the  proceedings  of  the  circuit  court.  Both  the  amendment  of 
1915  and  the  amendment  of  1917  provided  that  the  review  in  the  circuit 
court  by  a  writ  of  certiorari  or  by  chancery  proceedings  must  be  commenced 
within  20  days  of  the  receipt  of  notice  of  the  decision  of  the  board  of 
arbitration. 

Having  in  mind  the  history  of  the  legislation  in  this  state  on  this  sub- 
ject, the  various  provisions  that  have  been  made  for  the  speedy  disposition 
the  hearing  in  the  lower  court,  and  the  attempt  of  the  Legislature  by  the 
act  of  1913  to  obviate  a  hearing  by  intervening  courts,  and  requiring  any 
review  to  be  made  directly  by  the  Supreme  Court  within  30  days  from  the 
rendering  of  the  decision,  and  the  various  provisions  now  found  in  the 
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amended  act  with  reference  to  the  speedy  disposition  of  the  hearing,  both 
before  and  after  review,  it  seems  most  unreasonable  to  believe  that  the 
Legislature  intended  the  whole  matter  could  be  held  in  abeyance  during  the 
three  years  in  which  the  statute  provides  that  a  common-law  writ  of  error 
may  be  issued  out  of  this  court  to  review  the  judgment  of  the  trial  court 
Such  an  intention  would  render  uncertain  the  final  disposition  of  the  case 
until  after  the  three  years  had  expired.  If  the  Legislature  had  ever  had 
its  attention  called  to  this  question  it  surely  could  not  have  allowed  three 
years  for  such  review  in  view  of  the  other  provisions  in  the  act,  which  show 
clearly  that  it  intended  to  have  a  speedy  disposition  of  the  proceedings,  so 
that  the  injured  person— or,  if  he  was  dead,  his  beneficiaries— could  have 
quick  relief  under  the  provisions  of  the  act.  As  this  court  has  said  in  a 
recent  decision,  the  act  was  passed  for  the  purpose  of  speedily  disposing  of 
claims  for  injuries  with  as  little  expense  as  possible.  Louisville  and 
Nashville  Railroad  Co.  v.  Industrial  Board,  282  111.  136,  118  N.  E.  483.  Sec- 
tion 100  of  the  present  Practice  Act  provides  that  appeals  cannot  be  taken 
from  the  decisions  of  trial  courts  to  the  Supreme  Court  more  than  20  days 
after  the  date  of  the  entry  of  the  judgment,  and  that  not  more  than  50  days 
may  intervene  between  the  date  of  the  entering  of  such  order  and  the  term 
of  this  court  to  which  the  appeal  is  taken.  While  the  Workmen's  Com- 
pensation Act  calls  this  proceeding  to  review  a  "writ  of  error,''  yet  it  is 
not  a  common-law  writ  of  error,  because  it  can  only  be  issued  dn  the  order 
of  the  trial  judge  or  the  Supreme  Court  or  one  of  the  judges  thereof,  an4 
it  is  therefore  not  a  matter  of  right,  but  a  matter  of  discretion  of  the 
court  or  judge,  and  is  practically  an  appeal  allowed  in  the  discretion  of  the 
court  or  judge  rather  than  a  common-law  writ  of  error. 

The  conclusion  reached  in  this  opinion,  it  seems  to  me,  leads  to  an  un- 
reasonable conclusion  as  to  the  enforcement  of  this  law  in  making  the 
decision  of  the  trial  court  subject  to  the  common-law  writ  of  error.  When 
great  inconvenience  or  absurd  consequences  will  result  from  a  particular 
construction  of  a  statute,  that  construction  should  be  avoided  unless  the 
meaning  of  the  Legislature  be  so  plain  and  manifest  that  avoidance  is  im- 
possible. Considering  all  the  provisions  of  the  Workmen's  Compensation 
Act  together,  it  seems  to  me  that  it  was  the  plain  intention  of  the  Legisla- 
ture that  there  should  be  a  speedy,  final  disposition  of  all  claims  for  in- 
juries coming  within  those  provisions.  It  is  as  reasonable  from  the  letter 
of  the  statute  to  hold  that  section  100  of  the  Practice  Act  should  apply  as 
to  the  time  in  which  a  statutory  writ  of  error  should  be  sued  out  as  it 
is  to  hold  that  section  117,  as  to  common-law  writs  of  error,  applies  to 
this  statutory  writ  of  error.  To  construe  section  100  as  applying  here  is  in 
full  harmony  with  all  the  other  provisions  of  the  Workmen's  Compensation 
Act,  and  carries  out,  beyond  question,  the  spirit  and  purpose  of  that  act. 
That  being  so,  it  would  seem  that  it  should  be  held  that  this  writ  of  error 
should  have  been  sued  out  and  brought  to  the  February  term,  1918,  of  this 
court,  and  not  having  been  brought  until  the  April  term — long  after  the 
50  days  expired  from  the  entry  of  the  former  judgment — that  this  court 
is  without  jurisdication  to  review  the  proceedings  under  the  statutory  writ 
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APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


ENTERPRISE  FENCE  &  FOUNDRY   CO. 

MAJORS.    (No.  10286.)* 

1.  MASTER   AND    SERVANT  — WORKMEN'S    COMPENSATION 
—SUBMISSION  TO  OPERATION. 

An  insured  employee  seeking  compensation  under  the  Workmen's 
Compensation  Act  must  submit  to  an  operation  which  will  cure  him,  when 
so  advised  by  his  attending  physician,  when  not  attended  with  danger  to 
life  or  health  or  extraordinary  suffering,  and  he  cannot  obtain  compensa- 
tion for  a  permanent  impairment  resulting  from  such  refusal. 

(For  other  cases  see  Master  and  Servent,  Dec.  Did.  §  385[11].) 

2.  MASTER  AND  SERVANT— WORKMEN'S     COMPENSATION- 
SUBMISSION  TO  OPERATION. 

In  a  proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  for  a  permanent  injury  to  a  hand,  claimant's  refusal  to  allow  amputa- 
tion of  his  finger  was  not  unreasonable  or  willful  misconduct  prejudicing 
additional  compensation,  where  his  physician  stated  that  the  finger  could 
be  saved. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380.) 

3.  MASTER  AND    SERVANT— WORKMEN'S    COMPENSATION- 
INCREASE  OF  AWARD. 

Where  compensation  for  loss  of  an  employee's  finger  has  been 
awarded  by  the  Industrial  Board  as  provided  for  by  Burns'  Ann.  St.  Supp. 
1918^  §§  8020,  8021,  the  award  may  be  modified  and  increased  upon  a 
showing  that  the  employee's  use  of  hand  because  of  infection  had  been 
permanently  impaired. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig.  §  419.) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Edward 
Majors,  opposed  by  the  Enterprise  Fence  &  Foundry  Company,  employer. 
From  an  award  of  compensation,  the  employer  appeals.     Affirmed. 

Orbison  &  Olive,  of  Indianapolis  for  appellant. 
W.  S.  Taylor,  of  Indianapolis,  for  appellee. 

Ibach,  J.  Appellee  was  injured  on  March  6,  1917,  while  in  the 
employ  of  appellant,  which  injury  consisted  of  a  "twist  and  laceration  of 
the  index  finger  of  the  right  hand."  Appellant  had  actual  knowledge  of  the 
injury  when  it  was  received,  made  its  report  of  the  same  at  that  time,  and 
filed  it  with  the  Industrial  Board  on  March  14,  1917.  On  the  30th  of  March 
the  parties  agreed  on  the  compensation  which  should  be  paid  appellee,  which 
was  $6.81  a  week  during  his  total  disability  not  to  exceed  5Q0  weeks,  and 
the  necessary  and  reasonable  surgical,  medical,  and  hospital  expenses  oc- 
casioned by  the  injury  during  the  first  30  days  thereafter.  This  agreement 
was  approved  by  the  board  on  April  2,  1917.    On  the  19th  of  April  appellee's 

♦Decision  rendered,  Nov.  26,  1918.    121  N.  W.  Rep.  6. 
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injured  finger  was  amputated  at  the  middle  joint  At  that  time  the  parties 
entered  into  a  supplemental  agreement  pursuant  to  sections  8Q20,  8Q21, 
Bums'  Supp.  1918,  wherein  appellant  agreed  to  pay  appellee  for  a  period 
of  15  weeks  the  sum  of  $6^1  each  week,  which  was  55  per  cent,  of  his 
average  weekly  wage.  This  agreement  was  likewise  filed  with  the  Industrial 
Board,  and  approved  by  it  April  26,  1917.  Appellant  has  fully  paid  the  com- 
pensation provided  for  in  such  ^supplemental  agreement. 

On  September  10,  1917,  appellee  filed  petition  with  the  Industrial  Board 
which  he  terms  his  ''Application  for  Adjustment,"  and  in  which  he  asks  for 
a  review  of  the  agreed  reward  of  April  19,  1917.  The  material  averments 
of  his  petition  are  that  as  a  result  of  his  injury  the  second  and  ring  fingers 
of  his  right  hand  were  left  stiff  and  permanently  injured.  This  petition 
was  subsequently  heard  by  the  full  board,  and  an  award  made  granting  to 
appellee  225^  weeks'  compensation  at  the  rate  of  $6.81  per  week  to  be 
paid  in  cash  in  a  lump  sum.  It  is  from  this  award  that  appellant  appeals 
and  contends :  (1)  That  the  Industrial  Board  had  no  legal  power  to  make 
appellee  an  additional  award  after  ibe  agreement  of  April  19,  1917,  which 
agreement  was  fully  executed  by  the  parties  in  settlement  of  his  claim 
and  in  all  respects  in  conformity  with  the  rules  of  the  board  more  than 
seven  days  after  the  accident  and  duly  approved  by  the  board,  and  that  there 
was  no  change  of  condition  so  far  as  the  extent  of  the  injury  was  concerned 
stibsequent  to  the  execution  of  such  agreement.  (2)  That  appellee  cannot 
recover  compensation  for  a  permanent  injury  to  his  hand  when  said  per- 
manent injury  was  due  to  his  refusal  to  permit  the  attending  surgeon  to 
perform  a  surgical  operation  not  of  itself  dangerous  or  attended  with  ex- 
traordinary suffering  which  if  it  had  been  performed  when  it  was  advised, 
would  have  prevented  infection  and  saved  the  permanent  impairment  now 
complained  of. 

[1]  We  will  first  dispose  of  apellant's  second  contention.  The  law 
seems  to  be  well  settled  that  an  injured  employee  seeking  compensation 
must  submit  to  an  operation  which  will  cure  him  when  so  advised  by  his 
attending  physician,  when  not  attended  with  danger  to  life  or  health  or  ex- 
traordinary sruffering,  and,  if  as  a  result  of  such  refusal  on  his  part  he 
suffers  a  permanent  impairment,  the  employer  will  not  be  required  to  corii- 
pensate  him  for  the  resulting  permanent  impairment.  1  Honnold,  W.  C 
525;  Jendrus  v.  Detroit  Steel  Products  Co.,  178  Mich  265,  144  N.  W.  563, 
L.  R.  A.  1916A,  381,  Ann.  Cas.  1915D,  476. 

There  is  evidence  in  this  case,  and  the  Industrial  Board  found: 

"That  at  the  time  of  the  injury  the  attending  surgeon  employed  by 
appellant  at  first  advised  the  amputation  of  appellee's  index  finger.  That 
appellee  remonstrated  and  insisted  that  the  finger  should  be  saved  if  pos- 
sible, and,  in  response  to  the  objection  of  appellee,  the  attending  physician 
advised  that  he  had  saved  fingers  as  badly  injured  as  that  of  appellee, 
and  it  was  agreed  to  make  an  effort  to  save  the  finger.  The  finger  was  not" 
amputated  at  that  time,  but  was  treated  for  some  period  in  an  endeavor  to 
save  it.  That  infection  developed  which  involved  practically  the  whole  of 
plaintiff's  right  hand,  and  made  necessary  the  amputation  of  the  index 
finger,  which  was  amputated  at  the  middle  joint  ♦  ♦  ♦  That  the  infection 
developed  because  of  the  delay  in  the  amputation.  *  That  the  plaintiffs  re- 
fusal to  accept  the  amputs^tion  at  the  time  of  the  injury  was  made  in  good 
faith  with  a  view  of  saving  the  finger  if  possible.  That  his  refusal  was 
not  willful,  stubborn,  or  without  reason." 

[2]  It  would  therefore  seem  to  follow  that  appellee's  insistence  that 
his  finger  be  saved  if  possible,  when  taken  with  the  statement  made  by 
the  surgeon,  was  not  such  unreasonable  or  willful  misconduct  as  would 
prejudice  the  allowance  of  additional  compensation. 

.    We  are  satisfied  that  the  further  contention  of  appellee  has  been  de- 
termined by  this  court    In  re  Stone,  117  N.  E.  669.    In  that  case  it  it  said : 

"Where  the  Industrial  Board  has  approved  an  agreement  under  the 
Workmen's  Compensation  Act,  it  still  has  jurisdiction  of  the  subject-mat- 
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ter,  even  if  the  agreement  was  intended  as  a  compromise  settlement  of  all 
compensation,  and  may  consider  all  disputes  with  reference  to  compensation 
to  be  paid  at  any  time  before  the  case  is  finally  disposed  of." 

In  this  connection,  the  Industrial  Board  has  found,  in  addition  to  what 
we  have  already  set  out : 

"That  on  the  19th  day  of  April,  1917,  plaintiff  and  defendant  entered 
into  a  supplemental  compensation  agreement  providing  for  the  payment 
of  15  weeks*  compensation  at  the  rate  of  $6.81  per  week  for  the  loss  of  the 
index  finger  of  the  right  hand  at  the  middle  joint;  that  pursuant  to  said 
agreement  the  defendant  had  paid  to  plaintiff  15  weeks*  compensation  at 
the  rate  of  $6.81  per  week;  that,  because  of  the  amputation  of  the  index 
finger  at  the  middle  joint,  the  adhesion  of  tendons,  and  permanent  stiffness 
especially  in  the  middle  and  second  fingers  of  the  right  hand,  the  natural 
use  and  function  of  the  whole  said  hand  has  been  permanently  impaired." 

[3]  It  is  clear,  we  think,  that  by  the  supplemental  agreement  appellant 
intended  to  and  did  pay  for  the  loss  of  appellee's  index  finger  as  provided 
for  by  said  sections  80^,  8021,  Bums'  Supp.  1918.  Nothing  was  allowed  or 
paid  for  permanent  or  temporary  partial  disability  thereafter,  if  any  re- 
sulted to  appellee's  hand  and  other  fingers.  The  evidence  shows  and  the 
finding  is  that  appellee's  second  and  ring  fingers  were  "left  stiff"  owing  to 
an  infection,  consequently  a  partial  permanent  injury  resulted  to  such 
fingers,  and  no  such  injury  was  contemplated  or  considered  in  the  agreed 
award  of  April  19,  1917.  Such  award  was  doubtless  considered  sufficient 
for  the  injuries  as  they  then  existed,  but  a  change  in  such  condition  and 
an  increase  in  appellee's  disability  were  properly  considered  by  the  Indus- 
trtial  Board  upon  the  petition  filed  by  appellee,  and  there  is  no  dispute  in 
this  appear  that  appellee's  petition  was  timely  and  properly  filed.  Under 
all  the  evidence,  we  are  satisfied  that  the  Industrial  Board  was  justified  in 
reaching  the  conclusion  that  appellee's  second  and  ring  fingers  had  become 
in  part  permanently  impaired  after  the  agreed  award,  and  it  was  war- 
ranted in  granting  the  award  which  is  here  appealed  from. 

Award  affirmed. 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


BACHMAN 

V. 

WATERMAN.     (No.  9959)* 

1.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

"PLACE  OF  WORK." 

Where  it  is  necessary  that  an  employee  travel  the  public  streets  in 
doing  the  work  he  was  hired  to  do,  his  place  of  work  includes  such  public 
streets  as  he  is  required  to  traverse  while  doing  the  work. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375  [1].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Place  to  Work.) 

♦  Decision  rendered,  Nov.  26,  1918.    121  N.  E.  Rep.  8. 
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2.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

COURSE  OF  EMPLOYMENT. 

Where  a  flour  salesman,  whose  duty  it  was  to  solicit  orders  and  to 
telephone  them  to  his  employer,  was  struck  by  an  automobile  while  cross- 
ing a  street,  evidence  held  to  justify  a  finding  that  he  was  crossing  the 
street  in  order  to  solicit  from  another  customer,  and  that  he  was  still 
engaged  in  his  duties  when  struck. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

3:  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

REVIEW— PRESUMPTIONS. 

In  proceedings  for  compensation  under  the  Workmen's  Compensation 
Act,  it  is  the  province  of  the  Industrial  Board  to  draw  inferences  from 
facts  proven  and  on  appeal  it  will  be  assumed  that  the  board  drew  those 
permissible  deductions  of  fact  that  support  the  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

4.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 
OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT. 
Where  a  flour  salesman  was  injured  by  an  automobile  while  crossing 
a  street  on  his  way  to  board  a  car  to  return  to  his  home,  from  which  it 
was  customary  for  him  to  telephone  orders  for  goods  to  his  employer,  the 
mjury  arose  out  of  and  in  the  course  of  the  employment. 

(For  oth^r  cases,  see  Master  and  Servant,  Dec  Dig  §  375 [2].) 

Appeal  from  Industrial   Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Mary  E. 
Waterman  for  compensation  for  the  death  of  Lee  F.  Waterman,  her  hus- 
band, opposed  by  Valentine  Bachman,  employer,  and  Millers'  Mutual 
Casualty  Insurance  Company,  insurance  carrier.  From  an  award  of  com- 
pensation, the  employer  and  insurance  carrier  appeal.  Award  affirmed, 
with  damages. 

Harvey  &  Austill  and  Joseph  W.  Hutchinson,  all  of  Indianapolis,  for 
appellants. 

Davis,  Moore,  Cooper,  Royse  &  Bogart,  of  Terre  Haute,  for  appellee. 

Caldwell,  J.  Appellants  Valentine  Bachman  and  his  insurance  car- 
rier challenge  tiie  sufficiency  of  the  evidence  to  sustain  the  finding  of 
facts.    There  was  evidence  to  the  following  effect: 

Bachman  operated  a  flour  mill  in  Indianapolis.  On  and  for  two  years 
prior  to  December  26,  1916,  Lee  F.  Waterman  was  in  his  employ  as  a 
"salesman.  The  duties  of  his  employment  required  him  to  visit  grocery 
stores  and  various  other  places  of  business  in  Indianapolis  and  the 
surrounding  territory,  for  the  purpose  of  taking  orders  for  flour  and 
other  mill  products,  and  also  for  the  purpose  of  making  collections  for 
products  theretofore  sold  and  delivered.  He  had  regular  customers,  both 
within  and  without  the  city,  on  whom  he  was  expected  to  call  at  stated 
intervals.  It  was  also  a  part  of  his  duty  to  visit  others  than  regular 
customers  and  endeavor  to  take  their  orders  for  mill  products. 

The  particular  time  at  which  he  should  call  on  his  customers  and 
prospective  customers  was  left  largely  to  his  own  judgment  and  conve- 
nience. On  Mondays  and  Tuesdays  he  usually  canvassed  certain  territory 
within  the  city;  on  other  days  territory  without  the  city.  As  a  rule  he 
traveled  from  place  to  place  and  from  customer  to  customer  in  a  small 
automobile  owned  and  furnished  by  his  employer.  When  for  any  reason 
the  automobile  could  not  be  used,  he  walked  or  rode  on  the  street  cars. 
On  those  days  when  he  canvassed  within  the  city,  his  custom  was  to  phone 
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his  orders  before  6  oclock  in  the  evening  from  his  home  to  the  mill  office. 
This  custom  was  understood  by  Bachman's  bookkeeper,  whose  duty  it  was 
to  receive  such  orders.  The  office  closed. at  6  o'clock.  Waterman  lived 
on  East  16th  street.  It  required  about  20  minutes  to  travel  on  the  cars 
from  the  point  where  he  was  injured  as  hereinafter  described  to  his 
home.  Frcrtn  such  point  he  could  have  reached  his  home  over  either  the 
Central  Avenue  or  the  College  line. 

On  the  afternoon  of  December  26,  1916,  he  visited  a  number  of  cus- 
tomers in  the  north  central  part  of  the  city,  taking  orders  and  making 
collections.  The  automobile  which  he  had  been  using  was  out  of  repair, 
and  he  therefore  proceeded  on  foot  At  4:30  p.  m.  he  visited  Maloy's 
grocery,  on  North  Alabama  street,  taking  an  order  and  making  a  collec- 
tion. He  left  Maloy's  at  about  4:50,  and  proceeded  about  two  blocks,  to 
the  intersection  of  Michigan  and  New  Jersey  streets  with  Massachusetts 
avenue.  Michigan  street  extends  east  and  west;  New  Jersey  street, 
north  and  south;  Massachusetts  avenue,  northeast  and  southwest.  At 
about  4:55  p.  m.  Waterman  reached  a  point  on  northwest  side  of 
Massachusetts  avenue  immediately  west  of  the  intersection.  He  there- 
upon started  southward  across  the  avenucf.  A  college  Avenue  car,  headed 
northeast,  towards  his  home,  stood  in  Massachusetts  avenue,  just  west  of 
the  intersection,  receiving  and  discharging  passengers.  On  the  southeast 
side  of  Massachusetts  avenue  is  Lowe's  grocery.  Bachman's  bookkeeper 
testified  that  she  did  not  remember  that  any  orders  had  ever  been  received 
from  Lowe's  but  that  money  had  been  received  from  there.  There  were 
a  number  of  grroceries  in  the  vicinity  of  the  intersection,  the  proprietors  ol 
which  were  possible  customers.  As  waterman  proceeded  across  the 
avenue,  he  was  going  in  the  direction  of  the  College  avenue  car,  and  also 
in  the  direction  of  Lowe's  grocery.  It  was  observed  that  he  proceeded 
hurriedly,  giving  certain  witnesses  the  impression  that  he  was  hastening 
to  catch  the  car.  His  apparent  haste,  however,  possibly  may  be  accounted 
for  by  another  circumstance: 

As  he  started  across  the  avenue,  two  automobiles  were  approaching 
from  the  northeast — the  first  at  a  rapid  rate  of  speed,  near  the  curb;  the 
second  following^  near  the  center  of  the  avenue.  It  was  apparently  nec- 
essary for  him  to  hasten  to  avoid  being  struck  by  the  first  automobile. 
As  he  hastened  out  from  in  front  of  it,  he  was  struck  by  the  second, 
near  the  front  end  of  the  College  Avenlue  car.  As  a  consequence  he 
suffered  injuries  from  which  he  died  in  a  few  days.  Appellee  was  his 
dependent  wife,  and  is  now  his  widow.  .He  had  not  phoned  to  the  mill 
office  his  orders  for  the  day.  Bachman's  bookkeeper  waited  after  closing 
time  to  receive  such  orders,  but  by  reason  of  the  accident  no  message 
conveying  them  was  transmitted  or  received.  Several  days  after  the 
accident  a  book  found  on  Waterman's  person,  containing  the  orders  and 
an  account  of  collections,  was  delivered  at  the  office.  There  was  evidence 
that  Waterman,  when  canvassing  in  the  city,  always  phoned  his  orders 
from  his  home,  and  that  it  was  his  custom  to  reach  his  home  in  time  to 
perform  that  duty  before  the  office  closed  at  6  o'clock.  There  was  no 
direct  evidence  indicating  his  immediate  purpose  in  crossing  the  avenue. 
Whether  he  was  proceeding  to  call  on  other  customers,  or  prospective 
customers,  rather  than  endeavoring  to  catch  the  car  for  the  purpose  of 
going  home,  is  left  to  inference. 

Appellants  contend  that  under  the  evidence  it  does  not  affirmatively 
appear  that  the  accident  which  resfulted  in  Waterman's  death  arose  out  of 
or  in  the  course  of  his  employment. 

This  court  is  committed  to  the  following  doctrine:  That  an  injury  is 
received  in  the  course  of  the  employment  when  it  is  suffered  while  the 
workingman  is  doing  what  he  was  hired  to  do;  that  it  arises  out  of  the 
emplo3rment  when  it  appears  that  there  is  a  causal  connection  between 
the  environments  of  the  employment  and  the  resulting  injury;  that  such 
causal   connection  is  not  indicated  by  the  mere  fact  that  a  workman's 
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employment  required  him  to  be  at  a  certain  place  at  a  certain  time,  and 
while  there  he  was  injured,  but  it  must  appear  also  that  the  nature  of  his 
employment  subjected  him  at  such  place  to  a  certain  danger,  although  not 
foreseen,  and  that  by  reason  of  being  subject  to  such  a  danger,  he  was 
injured;  that  imder  the  Workmen's  Compensation  Act  (Acts  1915. 
c.  106)  an  employee's  place  of  employment  is  sufficiently  comprehensive 
to  include  all  the  territory  that  he  is  required  to  visit  in  performing  the 
duties  of  his  employment;  that,  where  the  duties  of  his  employment  re- 
quire him  to  travel  public  streets,  the  perils  and  hazards  incident  to  travel 
thereon,  stich  as  the  danger  of  coming  in  contact  with  moving  vehicles, 
becomes  a  part  of  the  environment  in  which  he  is  required  to  work.  In  re 
Harraden,  118  N.  E.  142;  In  re  Betts,  118  N.  E.  551. 

[1]  It  was  necessary  for  Waterman  to  travel  the  public  streets  In  doing 
the  work  which  he  was  hired  to  do.  It  results  that  his  place  of  work 
included  such  public  streets  as  he  was  required  to  and  did  traverse  while 
doing  such  work.  Since  vehicles  of  conveyance  also  continuously  pass 
to  and  fro  along  the  public  streets,  the  passage  of  such  vehicles,  with  the 
consequent  peril,  became  an  ever-present  incident  of  his  employment,  and 
constituted  a  part  of  the  circumstances  in  the  midst  of  which  he  was  re- 
quired to  work.  While  traversing  a  public  street  he  received  his  fatal 
injuries,  by  coming  in  contact  with  such  a  vehicle.  If  at  the  time  the 
duties  of  the  day  under  his  employment  had  not  been  completely  per- 
formed, but,  on  the  contrary,  he  was  still  doing  the  work  he  was  hired 
and  expected  to  do,  if  in  his  employer's  interest  he  was  proceeding  to 
call  on  a  customer  or  prospective  customer,  or  if  he  was  moving  to  wind 
up  his  da/s  work  in  a  manner  expressly  or  tacitly  required  and  ex- 
pected by  his  employer,  then  it  follows  that  he  was  injured  by  an  accident 
arising  out  of  and  m  the  course  of  his  employment.  See  the  following: 
In  re  Harraden,  supra;  Beaudry  v.  Watkins,  191  Mich.  445,  158  N.  W.  16, 
L.  R.  A.  1916F,  576;  Globe,  etc,  Co.  v.  Industrial  Co.  (Cal.  App.)  171 
Pac  1088;  Putnam  v.  Murray,  174  App.  Div.  720,  160  N.  Y.  Supp.  811; 
Kunze  v.  Detroit,  etc.,  192  Mich.  435,  158  N.  W.  861,  L.  R.  A.  1917A, 
252;  Rett  v.  Hughes,  8  B.  W.  C.  C.  362;  Pierce  v.  Provident,  etc.,  Co., 
4  B.  W.  C.  C.  242;  McNiece  v.  Singer,  etc.,  Co.,  4  B.  W.  C.  C.  351; 
Refuge,  etc.,  Co.  v.  Millar,  5  B.  W.  C.  C.  522. 

[2,3]  Decedent  completed  his  business  with  a  customer  about  4:50  p. 
m.  Five  minutes  later  he  started  across  the  avenue.  His  purpose  in  so 
doing,  and  consequently  his  exact  relation  to  his  daytime  duty  of  can- 
vassing for  orders,  are  somewhat  uncertain.  The  circumstances  would 
seem  to  be  sufficient,  however,  to  justify  some  deduction  of  fact.  Since 
he  was  moving  in  the  direction  of  a  standing  street  car,  which  would 
have  carried  him  to  the  vicinity  of  his  home,  had  he  embarked  on  it, 
perhaps  it  might  reasonably  be  implied  that  such  was  his  intention,  and 
consequently  that  he  had  completed  his  canvassing  for  that  day.  But, 
assuming  that  the  situation  would  justify  such  a  deduction,  if  made  by 
the  proper  tribunal,  there  is  another  equally  or  more  reasonable.  Thus 
about  an  hour  yet  remained  before  the  time  at  which  he  usually  arrived 
at  his  home.  About  20  minutes  were  required  to  make  the  trip.  While 
he  was  going  in  the  direction  of  the  standing  car,  be  was  going  also  in 
the  direction  of  the  place  of  business  of  a  prospective  Customer,  perhaps 
a  customer,  since  money  had  been  received  from  that  place.  0(her 
prospective  or  possible  custon>ers  were  in  the  vicinity.  Under  the  dr- 
cu^istances  we  believe  the  inference  to  be  reasonable  that  he  was  still 
engaged  in  the  canvassing  duties  of  the  day.  It  is  the  province  of  the 
board  to  draw  legitimate  inferences  from  facts  proven.  Of  permissible 
deductions  of  fact,  we  must  assume  that  the  board  drew  those  that  are 
in  harmony  with  and  support  the  award.  See  Kunze  v.  Detroit,  etc,  Co., 
supra. 

Moreover,  assume  that  Waterman  had  completed  his  canvassing  for 
the  day,  and  that  it  was  his  intention  to  board  the  street  car  for  the  pur- 
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pose  of  bdng  carried  to  his  home:  He  had  taken  a  number  of  orders 
that  day,  as  evidenced  by  memoranda  found  on  his  person  after  the  ac- 
cident  These  orders  had  not  yet  been  phoned  in  to  the  office  of  his 
employer.  It  was  his  custom,  possibly  for  purposes  of  business  privacy, 
to  perform  this  duty  after  he  arrived  at  home.  It  was  also  his  custom 
to  reach  his  home  to  that  end,  and  that  he  might  report  his  orders  before 
the  office  closed  at  6  o'clock.  His  employer  knew  of  such  custom,  was 
satisfied  with  and  relied  on  it,  and  at  least  tacitly  required  that  it  be 
followed.  On  such  assumption  it  appears  that,  while  Waterman  had  com- 
pleted the  moive  substantial  labors  of  the  day,  a  further  duty  to  his  em- 
p\cycT  and  incident  to  the  employment  remained  undischarged.  He  was 
injured  while  proceeding  in  the  customary  way  to  the  performance  of 
such  duty. 

[4]  Under  the  facts  this  case  is  not  governed  by  those  decisions  wherein 
it  appears  that  a  workman  was  injured  while  returning  from  or  going 
to  his  place  of  work,  the  day's  duties  being  completed  or  not  yet  com- 
menced, but  rather  by  that  other  line,  wherein,  the  day's  service  in  kM 
g^eneral  scope  being  completed,  there  yet  remains  some  other  incidental 
duty;  the  workman  being  injured  while  performing  it.  In  such  cases  it 
is  held  that  the  injury  arises  out  of  and  in  the  course  of  the  employ- 
ment Among  cases  Uiat  might  be  cited  see  the  following:  Duffield  v. 
Purs,  32  D.  L.  R,  339;  Papinaw  v.  Grand  Trunk  Co.,  189  Mich.  441, 
155  N.  W.  S45;  City  of  Milwaukee  v.  Althoff,  156  Wis.  68.  145  N.  W. 
238,  L.  R.  A.  1916A,  327;  Grieb  v.  Hammeric,  222  N.  Y.  382,  118  N.  E.  805. 

This  court  has  held  that  an  injury  received  by  a  switchman  after  he 
had  completed  his  hours  of  active  service,  and  while  he  was  proceeding 
to  perform  the  incidental  duty  of  registering  out,  was  suffered  in  the 
course  of  his  employment.    Inland  Steel  Co.  v.  Lambert,  118  N.  E.  162. 

The  Duffield  Qise,  supra,  is  to  the  effect  that  a  sales  agent,  who, 
while  delivering  his  employer's  goods,  traveled  from  place  to  place  b^ 
means  of  a  horse  and  conveyance  provided  by  the  employer,  is  apting 
within  the  scope  of  his  employment  when  taking  the  horse  to  the  stable 
after  the  completion  of  the  day's  work. 

The  evidence  is  sufficient  to  sustain  the  finding. 

Award  affirmed,  with  5  per  cent  damages,  as  provided  by  act  of  1917. 
Acts  of  1917,  p.  154. 


♦  •♦ 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


NEW  CASTLE  FOUNDRY  CO. 

V. 

LYSHER.     (No.  9768.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 
—COURSE  OF  EMPLOYMENT— BURDEN  OF  PROOF. 
One  claiming  compensation  under  the  Workmen's  Compensation  Act 
has  the  burden  of  proving  that  injury  complained  of  resulted  from  an 
accident  arising  out  of  and  in  the  course  of  his  employment. 
(For  other  cases,  see  Master  and  Servant  Dec.  Dig  §  403.) 

♦  Decision  rendered,  Nov.  21,  1918.    120  N.  E.  Rep.  713. 
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2.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION 
—ARISING  OUT  OF  EMPLOYMENT— EVIDENCE. 
In  proceeding  for  workmen's  compensation,  evidence,  together  with 
the  proper  inferences  therefrom,  held  to  sustain  finding  that  the  injury 
resulted  from  an  accident  arising  out  of  and  in  the  course  of  the  em- 
ployment. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig  §  405 [4].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Charles  Lysher  under  the  Workmen's  Compensation 
Act,  opposed  by  the  New  Castle  Foundry  Company,  employer.  From  an 
award  of  compensation  by  the  full  Industrial  Board,  the  employer  ap- 
peals.    Affirmed. 

Taylor,  Carter  &  Wright  and  Solon  J.  Carter,  all  of  Indianapolis, 
and  D.  P.  Williams,  of  Pittsburgh,  Pa.,  for  appellant. 

W.  R.  Myers,  of  Shelbyville,  and  Chester  M.  Dc  Witt,  of  New 
Castle,  for  appellee. 

Felt,  P.  J.  This  is  an  appeal  from  an  award  made  by  the  full 
Industrial  Board  of  Indiana.  The  record  did  not  reach  the  court  until 
October  29,  1918. 

Appellant  moved  for  a  new  trial,  but  in  its  reply  brief  abandons  any 
alleged  error  based  thereon,  because  of  the  holding  of  this  court  that  a 
motion  for  a  new  trial  is  not  necessary  or  proper  under  the  Indiana 
Workmen's  Compensation  Act  (Laws  1915,  c.  106).  Union  Sanitary 
Mfg.  Co.  V.  Davis,  114  N.  E.  872. 

Appellant  had  made  numerous  assignments  of  alleged  error,  but  the 
assignments  that  the  decision  of  the  Industrial  Board  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law  present  the  only  questions  avail- 
able to  appellant,  and  others  need  not  be  considered.  Bimel  Spoke  & 
Auto  Wheel  Co.  v.  Loper,  117  N.  E.  527-529. 

The  full  Industrial  Board  made  a  finding  of  facts  and  an  award  as 
follows : 

"And  the  full  board,  having  heard  the  argument  of  counsel  for  the 
defendant  and  having  reviewed  the  evidence  and  being  duly  advised  in 
the  premises,  finds  that  on  the  19th  day  of  February,  1916,  plaintiff  was 
in  the  employment  of  the  defendant  at  an  average  weekly  wage  of 
$10.75;  that  on  said  date  the  plaintiff  received  a  personal  injury  by  an  ac- 
cident arising  out  of  and  in  the  course  of  the  employment,  resulting  in  a 
75  per  cent,  permanent  impairment  of  the  sight  of  his  right  eye  with 
glasses;  that  on  the  28th  day  of  February,  1916,  the  plaintiff  served  upon 
the  defendant  written  notice  of  his  injury;  that  the  defendant  had  been 
personally  notified  that  said  injury  on  the  23d  day  of  February,  1916,  and 
that  the  defendant  provided  the  plaintiff  with  an  attending  physician 
during  the  first  30  days  after  the  injury;  that  notwithstanding  the  fact 
that  the  defendant  had  personal  notice  and  was  served  with  written  notice 
of  the  plaintiff's  injury,  and  provided  him  an  attending  physician,  said 
defendant  has  wholly  failed  to  file  any  accident  report  herein. 

"Award. 

"It  is  therefore  considered  and  ordered  by  the  full  Industrial  Board 
that  the  plaintiff  be  and  is  hereby  awarded,  against  the  defendant,  75 
weeks'  compensation  at  the  rate  of  $5.91  per  week,  beginning  on  the  5th 
day  of   March,   1916. 

"Dated  this  2d  day  of  September,   1916." 

Appellant  states  that: 

"There  is  but  one  big  issue  in  this  case,  and  that  is  whether  or  not 
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there  rested  upon  appellee  the  burden  of  proving  at  the  hearing  that  he 
suffered  an  accidental  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment which  resulted  in  the  loss  of  nine-tenths  of  the  sight  of  his 
eye,  and  if  there  existed  such  a  burden,  was  it  discharged  by  appellee." 

[1]  The  burden  is  placed  upon  the  one  claiming  compensation  under 
the  act  in  question  to  prove  that  the  injuries  complained  of  resulted 
from  an  accident  arising  out  of  and  in  the  course  of  the  employment  of 
such  person.  Union  Sanitary  Mfg.  Co.  v.  Davis,  115  N.  E.  676;  Haskell 
&  Barker  Car  Co.  v.  Brown,  117  N.  E.  555;  Bucyrus  Co.  v.  Townsend, 
117  N.  E.  656. 

That  the  injury  in  any  particular  case  resulted  from  an  accident  aris- 
ing out  of  and  in  the  course  of  the  employment  of  the  injured  employee 
may  be  shown  by  direct  proof,  or  may  be  proven  by  facts  and  circum- 
stances which  reasonably  authorize  the  board  to  infer  therefrom  that  the 
•  injury  complained  of  was  so  received.  C,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Starks,  58  Ind.  App.  341,  355,  361.  106  N  E.  646;  Haskell  &  Barker  Car 
Co.  V.  Brown,  supra;  Ropp  v.  Fulton.  183  Ind.  251—263,  108  N.  E.  946; 
Bimel  Spoke  &  Auto  Wheel  Co.  v.  Loper,  supra; 

There  is  no  dispute  in  this  case  about  the  fact  that  appnellee  was  em- 
ployed by  appellant,  and  that  he  suffered  an  injury  to  his  right  eye  from 
some  cause. 

Appellant  asserts,  however,  that  there  is  a  total  failure  of  prool 
tending  to  show  that  the  condition  of  appellee's  eye  Was  due  to  an  ac- 
acddent,  and  also  that,  if  it  be  shown  that  the  condition  of  the  eye  was 
due  to  an  accident,  the  proof  wholly  fails  to  show  that  the  accident  arose 
out  of  or  in  the  course  of  his  employment  by  appellant. 

There  is  evidence  tending  to  prove  that  appellee  was  emploved  by 
appellant,  and  that  he  worked  at  unloading  cars  and  chinning  and  cleaning 
metal  castings ;  that  on  or  about  the  19th  of  February,  1916,  while  working 
in  the  foundry,  in  the  dust,  some  hard  substance  entered  his  eye;  that 
he  continued  to  work,  the  eye  pained  him  some  in  the  afternoon  of  that 
day,  became  inflamed,  and  was  observed  and  commented  upon  by  persons 
whom  he  met  on  that  evening  and  on  the  following  day;  that  on  February 
20th  he  consulted  Dr.  E.  S.  Ferris,  an  eye  specialist,  who  was  employed 
by  apellant  in  appellee's  case;  that  Dr.  Ferris  removed  a  hard  substance 
from  the  anterior  surface  of  the  cornea  of  appellee's  right  eye;  that  the 
eye  was  inflamed  at  that  time  and  subsequently  became  infected  and  he 
lost  vision  until  it  was  only  one-tenth  of  normal  strength. 

Dr.  Ferris  testified  that  his  records  show  that  he  removed  the  sub- 
stance from  appellee's  eye  on  February  24th,  and  did  not  recall  seeing 
him  prior  to  that  date,  though  he  could  not  always  rely  on  the  fact  that 
his  entries  were  made  on  the  day  the  service  was  rendered  which  oc- 
casioned the  entry. 

He  also  testified  that  he  carefully  sterlized*  the  instruments  he  used 
in  operating  on  appellee's  eye;  that  the  lining  of  the  lid  of  the  eye  in- 
variably carries  various  bacteria,  and  the  eye  is  very  susceptible  to  infec- 
tion ;  that  sometimes  all  that  is  necessary  is  a  very  little  break  in  the 
delicate  membranes  of  the  eye  to  produce  an  infection ;  that  in  this  case 
the  infection  resulted  in  a  slufiing  ulcer  that  finally  involved  all  the  layers 
of  the  cornea;  that  the  infection  reached  the  anterior  chamber,  and  there 
was  pus  formed  in  that  chamber;  that  the  condition  of  appellee's  eye 
when  he  first  saw  it  would  not  have  suggested  such  an  infection,  but  it 
depends  largly  on  the  resistance  in  the  indvidiual;  that  there  was  no  in* 
fection  in  appellee's  eye  when  he  removed  the  hard  substance  from  it, 
but  the  infection  developed  subsequently  during  the  first  week  following 
the  operation. 

Appellee  testified  that  his  eye  was  hurt  at  the  foundry  on  Saturday, 
because  his  eyes  were  clear  in  the  morning  and  pained  him  in  the  even- 
ing and  on  the  day  following;  that  he  spoke  to  Mr.  Davis,  the  foreman. 
Vol.  m — Comp.  ». 
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and  the  company  furnished  him  groceries  of  the  value  of  $34  and  money 
to  the  amount  of  $8  while  he  was  suffering  from  the  injury. 

The  evidence  also  shows  that  on  February  28,  1918,  appellee  notified 
appellant  in  writing  that  while  in  appellant's  employment  on  February 
19,  1918,  his  eye  was  injured  by  a  chip  from  a  casting  flying  into  his  right 
eye  while  he  was  at  work  chipping  and  cleaning  iron  castings. 

There  was  also  other  evidence  tending  to  prove  that  appellee's  eye 
pained  him  and  was  badly  inflamed  shortly  after  he  got  the  substance  in 
it  at  the  foundry,  and  that  he  saw  the  doctor  very  soon  afterwards. 

There  was  also  evidence  tending  to  prove  that  appellee  drank  in- 
toxicating liquor  while  he  was  taking  treatment  for  his  eye;  that  he  had 
taken  the  Keeley  cure,  and  that  he  had  been  sentenced  to  serve  a  term  in 
jail  for  public  intoxication;  that  a  person  who  uses  intoxicating  liquor 
has  less  resistance  to  disease,  and  is  mors  liable  to  infection  than  persons 
who  are  free  from  the  effects  of  intoxicating  liquors. 

The  full  Industrial  Board  made  a  finding  which  authorizes  the  award 
made  to  appellee. 

[2]  The  evidence  and  the  inferences  that  may  fairly  and  reasonably 
be  drawn  therefrom  sustain  the  finding  without  resorting  to  inferences 
drawn  from  other  inferential  facts.  United  Paper  Board  Co.  v.  Lewis, 
117  N.  E.  276;  In  re  Bowers,  In  re  Williams,  In  re  Colan,  116  N.  E. 
842;  Indianapolis  Abattoir  Co.  v.  Coleman,  117  N.  E.  502;  C,  C  C.  & 
St.  L.  R.  R.  Co.  v.  Starks,  supra. 

The  award  of  the  full  board  is  aflSrmed. 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


JOHN  A.  SHUMAKER  CO.,  et  al. 

V. 

KENDREW.     (No.   10317.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—MEDICAL  AND  HOSPITAL  EXPENSES— CONSTRUCTION 

OF  STATUE. 

Where  injured  employee  was  furnished  physician  during  week  fol- 
lowing accident,  but  after  apparent  recovery  and  some  months  after 
accident  required  further  medical  attention  because  of  tumor  resulting 
from  injury,  employer  was  not  required  to  reimburse  employee  for 
surgical  and  hospital  expenses  in  treatment  bi  tumor ;  such  expenses 
not  having  been  contracted  during  the  30  days  immediately  following 
injury,  under  Workmen's  Compensation  Act,  §  25,  requiring  employer 
to  pay  such  expenses  during  "first  thirty  days,"  and  such  statute  not  con- 
templating full  30  days  of  treatment  intermittent  in  character  but  only 
such  treatment  as  is  required  during  the  first  successive  30  days. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig  §  385 [16].). 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— MEDICAL  EXPENSES— "INJURY." 

Workmen's  Compensation  Act,  §  25,  making  employer  liable  for 
injured  employee's  medical  and  hospital  expenses  during  the  30  days  after 
"injury,"  construed  so  that  the  30-day  period  commences  with  actual 
disability  of  employee  and  not  with  accident,  so  that,  if  disability  is  not 

♦  Decision  rendered,  Nov.  20,  1918.    120  N.  E.  Rep.  722. 
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concurrent  with  accident,  the  period  does  not  start  running  until  medical 

attention  becomes  necessary. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig  §  385 [16].) 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Secopd 

Series,  Injury.) 

4.  MASTER    AND    SERVANT-WORKMEN'S     COMPENSATION 

—MEDICAL  EXPENSES. 

Where  medical  attention  was  given,  employer  was  not  liable  for 
hosiMtal  and  medical  expenses  not  contracted  during  the  following  30 
days,  the  injury  under  Workmen's  Compensation  Act,  §  25,  having  taken 
place  at  such  time,  though  after  expiration  of  the  30  days  and  after  having 
apparently  recovered,  a  tumor  developed  in  employee's  leg  as  a  result  of 
injury. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  385 [16].) 

Appeal  from  Industrial  Board. 

Proceedings  ■  under  Workmen's  Compensation  Act  by  John  Kendrew 
against  the  John  A.  Shumaker  Company,  employer,  and  others.  From 
an  independent  order  of  the  Industrial  Board  awarding  employee  a  sum 
for  hospital  and  surgical  expenses  in  addition  to  the  compensation  agreed 
on  between  parties,  employer  and  others  appeal.     Reversed. 

J.  W.  Feslcr,  Harvey  J.  Elam,  Howard  S.  Young,  all  of  Indianapolis, 
for  appellants. 

HoTTEL,  J.  This  is  an  appeal  from  an  award  of  the  Industrial  Board 
of  Indiana  in  which  it  approved  a  claim  filed  by  appellee  for  medical  and 
hospital  expenses  incurred  and  paid  by  him  seven  months  after  the  ac- 
cident which  resulted  in  his  injury.  The  undisputed  facts  pertinent  to 
the  question  involved,  as  disclosed  by  the  stipulations  of  the  parties  and 
the  findings  of  the  board,  are  as  follows:  On  August  31,  1916,  appellee 
was  in  the  employ  of  appellant  Shumaker  Company  and,  on  that  day. 
received  a  personal  injury  by  an  accident  "arising  out  of  and  in  the  course 
of  his  employment,  which  at  the  time  consisted  apparently  of  a  surface 
bruise  of  the  left  leg  below  the  knee."  As  a  result  of  said  injury,  ap- 
{>ellee  was  disabled  for  work  for  a  period  of  one  week  and  was,  at  the 
time,  provided  with  physician  furnished  by  appellants.  This  physician 
attended  appellee  on  August  31,  1916,  and  on  September  2,  1916,  and  on 
said  occasions  treated  the  surface  bruise  on  appellee's  left  leg,  which  was 
then  the  only  injury  susceptible  of  diagnosis.  This  treatment  was  of  a 
character  such  as  the  apparent  injury  required  and  was  all  that  said  injury 
appeared  to  require.  The  physician  was  paid  in  full  by  the  employer. 
Afterwards,  as  a  result  of  the  injury  sustained  on  August  31,  1916.  a 
tumor  or  bursa  developed  in  the  deeper  structures  of  appellee's  left  leg, 
which  became  "so  pronounced  that  it  was  diagnosed  as  such  on  the 
28th  day  of  March.  1917."  Appellee  then  informed  the  foreman  under 
whom  he  worked  of  the  condition  of  his  leg,  but  appellants  did  not 
furnish  him  with  the  necessary  surgical  or  hospital  supplies  and  services 
required  for  the  treatment  of  his  injury  as  then  diagnosed.  Appellee 
thereupon  provided  for  the  proper  treatment  at  an  expense  to  himself  of 
$35  for  surgical  services  and  $65  for  hospital  charges,  no  part  of  which 
has  been  repaid  to  him  by  appellants.  The  parties  agreed  to  a  com- 
pensation allowance  of  $12.90  a  week,  beginning  on  April  11,  1917,  and 
continuing  during  total  disability  not  to  exceed  500  weeks,  and  it  is 
from  an  mdependent  order  of  the  Indusrial  Board  allowing  appellee  the 
further  sum  of  $90  for  hospital  and  surgical  expenses,  that  this  appeal 
•is  prosecuted. 

It  is  contended  by  appellants  that  on  the  expiration  of  30  days  from 
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August  31,  1916,  their  liability  to  furnish  an  attending  physician  and 
to  provide  hospital  service  ceased ;  and  that  this  is  so  notwithstanding  the 
admitted  facts  showing  diat,  after  the  slight  injury  which  was  discovered 
and  treated  at  the  time  of  and  immediately  following  the  accident  there 
later  developed  as  a  direct  result  thereof  a  more  serious  condition  which 
was  not  susceptible  of  diagnosis  and  treatment  during  the  period  of  the 
first  attendance  of  the  physician.  Appellants  rely  in  and  cite  the  following 
cases  in  support  of  their  contention:  In  re  Henderson  116  N.  E.  315; 
Born  &  Co.  v.  Durr,  116  N.  E.  428;  Epsten  v.  Hancock-Epsten  Co.,  lOl 
Neb  442,  163  N.  W.  767;  McMullen  v.  Gavettc  Const.  Co.,  200  Mich.  203, 
166  N.  W.  1019;  In  re  Carroll  225  Mass.  203,  114  N.  E.  285. 

We  deem  it  unnecessary  to  enter  into  a  lengthy  discussion  of  the 
question  here  presented  or  of  the  cases  cited  by  appellants  in  support  of 
dieir  contention,  since  we  are  of  the  opinion  that  their  position  is 
sustained  by  the  language  of  the  Workmen's  Compensation  Act.  Section 
25   of   that   act   provides   that — 

"During  the  thirty  days  after  an  injury  the  employer  shall  furnish 
or  cause  to  be  furnished  free  of  charge  to  the  injured  employee  ♦  ♦  ♦ 
an  attending  physician  ♦  ♦  *  and  in  addition  such  surgical  and  hospital 
service  and  supplies  as  may  be  deemed  necessary  by  said  attending  physi- 
cian, or  the  Industrial  Board." 

It  is  further  provided  in  the  same  section  that — 

"If  in  an  emergency  [or]  on  account  of  the  employer's  failure  to 
provide  the.  medical  care  for  the  first  thirty  days,  as  herein  specified,  or 
for  other  good  reason,  a  physician  other  than  that  provided  by  the  em- 
ployer is  called  to  treat  the  injured  employee  during  the  first  thirty  days, 
the  reasonable  cost  of  such  service  shall  be  paid  by  the  employer  sub- 
ject to  the  approval  of  the  Industrial  Board."  Acts  1915,  p.  398.  (Our 
Italics.) 

[1]  It  will  be  observed  that  this  act  does  not  provide  for  or  require 
such  emergency  or  other  treatment  by  a  physician,  as  the  development  of 
an  injury  may  from  time  to  time  make  necessary;  nor  does  it  require 
or  contemplate  full  30  days*  treatment,  intermittent  in  character  and 
given  at  such  times  as  the  progressive  development  of  an  injury  may 
require.  On  the  contrary,  the  act  specifically  limits  the  liability  for 
medical  treatment  to  a  period  covered  by  the  first  30  days  after  the 
injury.  We  find  nothing  in  the  act  under  consideration,  or  in  the  authori- 
ties construing  that  act  or  similar  acts  in  other  jurisdictions,  which  can 
be  said  to  warrant  a  holding  that,  in  order  to  cover  the  different  phases 
of  a  progressive  injury,  the  period  of  the  medical  treatment  at  the  ex- 
pense of  the  employer  may  be  divided  into  parts,  some  of  which  may 
reach  into  a  period  beyond  the  first  30  days  following  the  injury.  This 
court  has  given  to  the  section  under  consideration  an  interpretation 
which,  impliedly  if  not  expressly,  holds  to  the  contrary.  In  re  Henderson, 
supra;   Born  &  Co.  v.  Durr,  stipra. 

In  this  connection,  the  case  of  In  re  McCaskey,  117  N.  E.  268,  is 
referred  to  by  appellant,  and  although  it  is  not  contended  that  said  case 
is  controlling  in  the  present  instance,  the  suggestion  is  made  that  an  erro- 
neous rule  or  principle  is  announced  therein  and  should  be  modified  in 
this  opinion,  which  involves  the  same  principle.  The  contention  is  that 
in  the  McCaskey  Case  this  court  erroneously  held  that  under  the  Work- 
men's Compensation  Act  an  "injury"  occurs  only  at  the  time  of  disability, 
whereas,  in  fact,  a  proper  interpretation  of  said  act  makes  the  injury  con- 
current in  point  of  time  with  the  "accident"  which  causes  it  and  that  any 
period  of  time  which  runs  from  the  date  of  the  injury  must  necessarily 
run  from  the  date  of  the  accident  which  causes  that  injury.  Appellants' 
statement  of  the  holding  in  the  McCaskey  Case  is  rather  broad,  but  we 
recognize  that  there  is  authority  which  tends  to  support  their  contention 
as  to  a  proper  intepretation  of  the  Compensation  Act.    Duffy  v.  Town  of 
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Brookline,  226  Mass.  131,  115  N.  E.  248;  In  re  CarrolU  225  Mass. 
203.  114  N.  E.  285;  McMullen  v.  Gav€tte  Const.  Co.,  200  Mich.  203,  163 
N.  W.  1019;  Cooke  v.  Holland  Furnace  Co.,  200  Mich.  192.  166  N.  W. 
1017;  Smith  v.  Solvay  Process  Co.,  100  Kan.  40.  163  Pac.  645. 

In  the  McCaskey  Case,  we  directed  attention  to  the  fact  that,  in 
fixing  the  period  during  which  the  employer  should  furnish  medical  ser- 
vice for  an  injured  employee,  the  Legislature  has  designated  the  30  days 
following  the  injury,  rather  than  the  30  days  following  the  accident,  and 
we  there  said,  at  page  269  of  the  opinion : 

"The  language  of  the  statute,  and  justice  and  reason  alike,  authorize 
the  conclusion  that  the  services  of  an  attending  physician  for  which  com- 
pensation was  intended  was  a  service  to  be  rendered  after  there  was  an 
actual  known  physical  injury;  and  hence  where,  as  in  this  case,  the  un- 
disputed facts  show  an  accident  to  an  employee  in  the  presence  of  his 
employer,  the  immediate  effects  of  which  are  not  such  as  to  indicate  to 
cither  employer,  or  employee,  any  disability  within  the  meaning  of  the  act 
in  question  or  any  injury  requiring  the  services  of  attending  physician  as 
provided  in  said  act,  and  such  physician  is,  at  the  time,  neither  asked  for 
or  called  by  the  employee,  nor  furnished  by  the  employer,  and  it  turns 
out  later  that  the  injury  resulting  from  such  accident  is  more  serious  than 
was  at  first  thought,  and  in  fact  such  as  results  in  a  disability  of  the 
employee  within  the  meaning  of  the  statute  here  involved,  the  30-day 
period  during  which  the  employer  must,  under  said  section  25,  supra, 
of  this  act,  furnish  an  attending  physician,  begins  to  run  when  the  dis- 
ability to  the  employee  within  the  meaning  of  the  act  in  question  develops 
from  such  injury. 

[2-4]  The  effect  of  this  holding  is  to  say  that  the  word  "injury,"  as 
used  in  section  25,  means  an  injury  which  results  in  a  disability  con- 
templated by  the  Compensation  Act,  and  that  so  long  as  such  Injury  is 
one  which  both  the  employer  and  the  employee  regard  and  treat  as  not 
requiring  the  services  of  a  physician,  and  therefore  not  contemplated  or 
covered  by  the  provisions  of  section  25,  it  should  likewise  be  so  treated  by 
the  Industrial  Board;  that  in  such  a  case  the  period  during  which  an  at- 
tending physician  must  be  provided  begins  to  run  when  an  actual  dis- 
ability to  the  employee,  within  the  meaning  of  the  act.  develops  from  such 
injury.  This  holding,  if  section  25  alone  is  looked  to,  may  appear  to  be  open 
to  the  criticism  that  it  is  judicial  legislation ;  but  we  think  that  this  ob- 
jection disappears  when  the  entire  jact,  and  its  purpose  and  scope,  are 
taken  into  account.  In  construing  any  act  its  general  purpose  and  scope 
should  not  be  overlooked,  and  there  can  be  no  doubt  feut  that  the  purpose 
and  scope  of  the  act  in  question  is  to  cover  and  provide  compensation  for 
those  injuries  alone  which  result  in  disability  to  the  employee,  and  that  the 
word  "injury,"  as  used  in  section  25  of  said  act,  is  to  be  so  construed.  It 
seems  to  us  to  be  in  perfect  and  complete  harmony  with  the  intent, 
purpose,  and  spirit  of  the  act,  and  not  necessarily  out  of  harmony  with  the 
letter  thereof,  to  say  that  when  the  injury  resulting  from  an  accident 
is  such  that  both  the  injured  employee  and  the  employer,  at  the  time,  re- 
gard and  treat  it  as  one  of  little  or  no  consequence  and  as  not  requiring 
the  attention  of  a  physician  and  as  not  of  the  kind  or  character  con- 
templated by  the  act,  and  later  developments  show  an  injury  which  does 
fall  within  the  scope  of  said  act  and  one  which  does  require  the  services 
of  a  physician  or  surgeon,  the  date  for  computing  the  time  from  which 
medical  attention  must  be  furnished,  in  such  a  case  as  in  all  others,  is 
the  date  when  the  "injury"  develops  within  the  meaning  of  the  act.  and 
this  is  so  even  though  the  development  of  such  an  injury  is  delayed  30 
days  or  more  after  the  happening  of  the  accident  which  causes  it.  We 
see  no  reason  or  occasion,  therefore,  for  overruling  or  modifying  the 
opinion  in  the  McCloskey  Case.  There  is  nothing  in  that  case,  however, 
that  can  be  said  to  support  the  conclusion  reached  by  the  Industrial  Board 
in  the  present  instance.    The  facts  agreed  on  by  the  parties  and  the  finding 
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of  the  board  itself  show  that  there  was  an  "injury**  at  the  time  of  the 
accident  which  required  and  received  the  attention  of  a  physician,  and, 
for  the  purposes  of  this  case,  the  time  of  the  injury  and  the  time  of  the 
accident  are  concurrent  In  cases  where  such  events  are  not  concurrent 
and  and  are  not  the  subject  of  agreement,  their  determination,  of  course, 
presents  issues  of  fact  for  the  consideration  of  the  board;  but  in  this 
case  no  such  issue  is  presented.  The  30*day  period  here  began  to  run  on 
August  31,  1916,  and  there  is  no  authority  in  the  statute,  express  or  im- 
plied, which  authorizes  an  allowance  for  the  expense  of  a  physician  or 
hospital  service  incurred  more  than  30  days  thereafter. 

The  award  of  the  Industrial  Board  is  therefore  reversed. 


SUPREME  COURT  OF  IOWA. 


SECHLICH 

V, 

HARRIS-EMERY  CO.    (No.  32160.)* 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— EMPLOYMENT  OF  CHILD. 

A  department  store  company,  by  its  void  contract  employing  a  girl 
under  14  years  of  age,  could  not  limit  its  liability  for  injury  to  her  to 
the  compensation  fixed  by  the  Workmen's  Compensation  Act,  to  which 
she  was  incapable  of  giving  consent. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  366.) 

3.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— ILLEGALITY  OF  EMPLOYMENT. 

Misstatement  by  girl  under  14,  in  order  to  secure  employment  that 
she  was  older,  is  nb  defense  to  her  employer,  sued  for  injury  to  her,  and 
claiming  only  remedy  is  under  Workmen's  Compensation  Act,  despite 
illegality  of  employment;  prohibition  against  employment  of  child  under 
14  being  absolute. 

(For  other  cases,  see  Master  and  Servant  Dec  Dig.  §  366.) 

Appeal  from  District  Court,  Polk  County;  Thos.  J.  Guthrie,  Judge. 
Action  at  law.    The  material  facts  are  stated  in  the  opinion.    Affirmed. 

Stipp,  Perry,  Bannister  &  Starzinger,  of  Des  Moines,  for  appellant. 
*  Jor^n  &  Jordan  and  Miller  &  Wallingford,  all  of  Des  Moines,  for 
appellee. 

Weaver,  J.  Kate  Sechlich,  a  girl  under  14  years  of  age,  was  em- 
ployed by  the  defendant  to  perform  service  in  its  department  store  in 
the  city  of  Des  Moines.  While  so  engaged  the  girl  fell  into  the  shaft  of  an 
elevator  used  in  the  store  and  was  killed.  This  action  is  brought  to  re- 
cover damages  to  the  estate  of  the  deceased,  on  the  alleged  ground  that 

♦  Decision  rendered,  Nov.  16,  1918.    169  N:  W.  Rep.  325. 
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the  death  of  the  intestate  was  caused  by  the  negligence  of  the  defendant. 
The  charge  of  negligence  includes  the  following  specifications: 

(1)  Failure  to  provide  and  maintain  a  safe  place  to  work. 

(2)  Employing  a  child  of  tender  years  contrary  to  law  and  without 
the   consent   of   her   parents. 

(3)  Failure  to  give  the  deceased  proper  instruction  and  warning. 

(4)  Overloading  the  deceased  with  bundles  and  packages,  thereby 
preventing  her  from  seeing  the  danger  to  which  she  was  exposed. 

(5)  Leaving  the  elevator  shaft  unguarded. 

(6)  Employing  an  unskilled,  negligent  and  incompetent  operator  of 
the  elevator. 

To  this  petition  the  defendant  demurred,  on  the  ground  that  the 
court  was  without  jurisdiction  to  hear  or  try  this  case,  and  that  the  re- 
covery, if  any,  is  to  be  had  by  applying  for  compensation  under  the  provi- 
sion of  the  Workmen's  Compensation  Act  (Acts  35th  Gen  Assem.  c.  147). 
The  demurrer  was  overruled,  and  thereupon  defendant  filed  an  answer, 
in  which,  after  denying  the  petition  generally,  it  admits  its  ownership  and 
operation  of  the  store  above  mentioned ;  admits  that  on  February  17,  1917, 
it  employed  Kate  Sechlich  to  perform  service  in  said  store,  where  she 
remained  until  March  '7,  1917,  when  she  was  injured.  It  is  further  alleged 
that  before  she  entered  said  service  the  deceased  applied  to  defendant  for 
employment,  stating  and  representing  that  she  was  of  the  age  of  more 
than  15  years,  and  that  defendant,  believing  and  relying  upon  sucli  repre- 
sentation, did  enter  into  a  written  agreement  or  promise  to  give  her  em- 
ployment, and  agreed  to  return  her  work  permit  at  the  expiration  of  such 
employment  in  case  one  was  issued  by  the  proper  authority.  It  further 
allied  that,  having  obtained  the  said  written  agreement  of  the  defendant, 
the  deceased  went  to  the  proper  officer,  who  issued  her  a  permit  allowing 
her  to  enter  the  defendant's  employment,  and  stating  the  date  of  her  birth 
to  be  September  1,  1901,  thus  making  it  appear  that  she  was  then  more 
than  15  years  of  age;  and  thereafter  the  defendant,  in  good  faith  be- 
lieving that  the  girl  was  more  than  15  years  old  and  that,  if  injured  in 
its  service,  she  would  accept  compensation  therefor  according  to  the  provi- 
sions of  the  Workmen's  Compensation  Act,  did  take  her  into  its  said  em- 
ployment The  answer  further  alleges  that  the  parents  of  the  girl  knew 
she  was  employed  in  defendant's  store,  and  not  until  some  time  after  her 
injury  did  they  make  any  claim  that  she  was  under  15  years  of  age,  or 
tiiat  she  had  been  unlawfully  employed.  It  is  also  pleaded  that  defendant 
has  at  all  times  been  and  now  is  ready  and  willing  to  pay  and  make  com- 
pensation for  the  injury  and  death  of  Kate  Sechlich  acording  to  the  terms 
and  provisions  of   the  compensation   Act. 

Plaintiff  attacked  the  answer  by  motion  to  strike  therefrom  as  im- 
material all  the  matter  therein  alleged  and  pleaded,  except  its  admission 
and  denials  of  matters  stated  in  the  petition.  The  motion  was  sustained, 
the  matter  objected  to  was  stricken  from  the  answer,  and  defendant  ap- 
peals. 

[1,2]  I.  If  the  deceased  was  under  14  years  of  age,  then  defendant 
could  not  lawfully  take  her  into  its  employment.  This  we  do  not  under- 
stand is  denied  by  counsel.  They  contend,  however,  that  while  such 
violation  of  the  statute,  if  in  fact  it  was  violated,  might  render  defendant 
liable  to  the  prescribed  penalty,  it  is  none  the  less  true  that,  whether  the 
relation  was  or  was  not  lawfully  begun,  defendant  was  in  fact  the  girl's 
employer,  and  she  was  in  fact  its  employee,  and  this  is  sufficient  to  bring 
the  case  within  the  scope  of  the  Compensation  Act,  which  provides  that, 
where  not  excepted  by  its  terms,  the  act  applies  to  "every  employer." 
But  ths  theory  ignores  the  fundamental  fact  that  under  the  compensa- 
tion statute  the  right  of  the  employee  to  exact  compensation  from  his 
employer  for  personal  injury,  according  to  its  terms,  and  the  right  of 
the  employer  to  exemption  from  all  other  liability  than  is  there  provided, 
are  in  their  last  analysis  a  matter  of  contract.     Neither  party  is  bound 
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by  the  terms  of  the  contract  as  to  compensation  until  he  expressly  or 
imfrfiedly  accepts  its  terms.  The  employment  of  a  child  under  the  pre- 
scribed minimum  age  being  forbidden  the  child  cannot  lawfully 
consent  to  take  employment  under  the  statute,  nor  can  the  employer  by 
such  void  contract  limit  his  liability  for  injury  to  such  child  to  the  com- 
pensation fixed  by  the  act,  to  which  it  was  incapable  of  giving  consent. 
This  would  seem  to  be  the  necessary  result,  even  without  resort  to  the 
aid  of  precedent;  but  it  has  already  been  so  held  by  several  courts. 
Whether,  if  a  child  makes  a  claim  under  the  compensation  act,  the  em- 
ployer could  successfully  plead  the  child's  nonage  in  defense,  we  do  not 
attempt  to  decide.  In  New  Jersey,  where  the  compensation  statute  is 
substantially  like  our  own,  it  has  been  ruled  in  accordance  with  the 
views  above  expressed.  Indeed,  we  see  no  way  in  which  the  position  taken 
by  appellant  can  be  upheld  without  destroying  much  of  the  effective 
force  of  the  statute,  which,  out  of  regard  for  the  weakness  and  in  ex- 
perience of  childhood,  forbids  its  employment  in  certain  kinds  of  labor, 
See  Hetzel  v.  Wasson  Co.,  89  N.  J.  Law,  201,  98  Atl.  306,  L.  R.  A. 
1917D,  75;  Roszek  v.  Bauerie,  282  111.  557,  118  N.  E.  991;  AckUn  v.  KieU 
(Ohio)   120  N.  E.  229. 

[3]  II.  Nor  can  the  fact,  if  it  be  a  fact,  that  the  girl  falsely  or  mis- 
takenly stated  her  age  in  taking  the  employment,  serve  as  a  defense  to 
this  action.  The  prohibition  declared  by  the  statute  is  absolute  and  uncon- 
ditional, and  one  who  employs  a  yoimg  person  to  perform  a  service 
thus  regulated  or  forbidden  cannot  be  heard  to  say  in  excuse  that  he  was 
minsinformed  as  to  the  employee's  age,  or  that  he  was  deceived  by  the 
apparent  maturity  of  the  person  employed.  To  hold  otherwise  would 
be  to  open  the  door  to  wholesale  violation  of  the  statute.  The  adoption  ot 
such  rule  would  be  in  effect  to  amend  the  statute  by  reading  into  it  the 
#vord  "knowingly,"  or  other  equivalent  expression.  So  far  as  we  have 
been  been  able  to  ascertain  from  a  reading  of  the  precedents,  the  over- 
whelming weight  of  authority  is  with  the  position  of  appellees  in  this 
question.  Stetz  v.  Mayer  Co.,  163  Wis.  151,  156  N.  W.  971,  Ann.  Cas. 
1918B,  675;  Purtell  v.  Reading,  256  111.  110,  99  N.  E.  899,  43  L.  R.  A. 
(N.  S.)  193,  Ann.  Cas.  1913E,  335;  Tulsa  C.  O.  Co.  v.  Ratley  (Okl.)  157 
Pac.  1056  Glucina  v.  Goss,  63  Wash.  401,  115  Pac.  843,  42  L.  R.  A.  (N.  S.) 
624;  Steel  Co.  v.  Yedinak,  172  Ind.  423,  87  N.  E.  229,  139  Am.  St  Rep. 
389;  American  C.  F.  Co.  v.  Armentraut,  214  111.  509,  7Z  N.  E.  766. 

This  holding  is  in  line  with  the  familiar  cases  where  the  courts  have 
construed  laws  forbidding  the  sale  or  gift  of  intoxicants  to  minors,  the 
presence  of  minors  in  billiard  rooms,  and  other  similar  prohibitions  in 
the  nature  of  police  regulations;  and  it  is  universally  held  that,  where 
the  regulation  is  unconditional,  liability  for  its  violation  does  not  de- 
pend upon  knowledge  of  the  fact  as  to  the  age  or  condition  of  the  person, 
or  upon  proof  of  specific  intent  to  do  an  unlawful  act  Jamison  v.  Burton, 
43  Iowa,  282;  Dudley  v.  Sautbine,  49  Iowa,  663,  31  Am.  Rep.  165;  Ham- 
mond V.  King,  137  Iowa,  552,  114  N.  W.  1062. 

III.  The  cases  cited  by  appellant,  to  the  effect  that  corporations  are 
sometimes  held  liable  fbr  acts  done  or  upon  contracts  made  ultra  vires, 
and  are  not  applicable  here.  It  may  also  be  said  that  the  authorities  are 
quite  unanimous  that,  where  the  corporate  act  or  contract  is  one  which 
the  law  expressly  forbids,  the  defense  of  ultra  vires  does  apply  with 
all  its  force.  Bank  v.  Church,  129  Iowa,  268,  105  N.  W.  578;  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081. 

Without  further  discussion  of  the  authorities,  it  is  to  be  said  that 
the  issue  of  law  presented  by  this  appeal  turns  upon  the  construction  and 
effect  to  be  given  our  own  statutes,  and  in  our  judgment  the  trial  court's 
ruling  is  clearly  in  accord  with  the  expressed  legislative  intent. 

The  printed  record  does  not  show  the  entry  of  any  judgment,  but, 
no  question  having  been  raised  as  to  the  appealable  character  of  the  ruling 
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upon  the  motion  to  strike  i^arts  of  the  answer,  we  treat  that  proposition 
as  conceded  for  the  purpose  of  the  case. 

Finding  no  error  in  the  record,  the  ruling  appealed  from  is  affirmed. 

Preston,  C  J.,  and  Gaynor  and  Stevens,  J  J.  concur. 


SUPREME  COURT  OF  IOWA. 


SECHLICH  et  al. 

V, 

HARRIS-EMERY  CO.     (No.  32161.)* 

Appeal  from  District  Court,  Polk  County;   Thos.  J.  Guthrie,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Stipp,  Perry,  Banister  &  Starzinger,  of  Des  Moines,  for  appellant.    * 
Jordan  &  Jordan  and  Miller  &  Wallingford,  all  of  Des  Moines,  for 
appdkes. 

AVeaver,  J.  The  plaintiffs  in  this  case  are  the  parents  of  Kate 
Sechlich,  who  was  fatally  injured  while  employed  by  the  defendant  in  its 
department  store  in  the  city  of  Des  Moines.  The  petition  alleges  that 
the  death  of  the  daughter  was  occasioned  by  the  defendant's  negligence, 
the  specifications  of  which  need  not  be  repeated,  and  a  recovery  of 
damages  is  demanded  for  the  resulting  loss  of  services  of  the  deceased. 
The  facts  disclosed  by  the  record  and  the  defense  presented  to  the 
plaintiffs'  claim  arc  identical  with  those  we  have  considered  and  passed 
upon  at  the  present  term  of  court  in  Jake  Sechlich,  Administrator  of  the 
Estate  of  Kate  Sechlich,  v.  Harris-Emery  Co.,  169  N.  W.  325.  In  that 
case,  as  in  this,  the  appeal  was  from  the  action  of  the  trial  court  in 
striking  parts  of  the  defendant's  answer,  and  we  sustained  the  ruling  as 
correct 

The  decision  so  announced  governs  this  case  also,  and  the  ruling 
below  is  therefore  affirmed. 

Preston,  C.  J.,  and  Gaynor  and  Stevens,  JJ.,  concur. 

♦  Decision  rendered,  Nov.  16,  1918.   169  N.  W.  Rep.  327. 


SUPREME  COURT  OF  KANSAS. 


SWADER 

V. 

KANSAS  FLOURMILLS  CO.  et  al.     (No.  21661.)* 

2.  MASTER  AND  SERVANT— ACTION  FOR  COMPENSATION- 
PARTIES  DEFENDANT— RIGHT  OF  DAMAGES  AND  COM- 
PENSATION—ELECTION. 

Section  5  of  the  Workmen's  Compensation  Act  gives  an  injured  em- 
ployee a  statutory  action  or  proceeding  against  his  employer  for  com- 

*  Decision  rendered,  July  6,   1918.     On  rehearing,  Nov.  9,   1918.     176 
Pac  Rep.  143.    Syllabus  by  the  Court 
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pensation,  and  also  for  damages  against  a  wrongdoing  third  i>arty  causing 
his  injuries;  and  where  the  person  entitled  to  maintain  such  statutory 
action  is  not  estopped  by  her  acceptance  of  compensation  already  provided 
for  her,  nor  by  her  participation  in  arbitration  proceedings  to  determine 
her  compensation,  nor  by  other  acts  constituting  ratification  or  acquies- 
cence, she  may  prosecute  her  acticm  against  both  the  employer  and  the 
wrongdoing  third  party,  and  she  is  not  required  to  choose  between  the 
compensation  allowed,  or  which  may  be  allowed,  and  the  damages  which 
she  may  recover,  until  her  action  is  tried  and  determined,  but  she  is  not 
entitled  to  recover  both  damages  and  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  354.) 

On  Rehearing. 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— "RECOVER." 

In  section  5  of  the  Workmen's  Compensation  Act,  section  5899  of 
the  General  Statutes  of  1915,  where  an  injured  workman  is  authorized 
to  take  proceedings  against  the  person  causing  his  injury  and  also  against 
his  employer,  but  providing  that  the  workman  shall  not  be  entitled  to 
recover  both  damages  and  compensation,  the  word  "recover"  means  to 
"get,"  "procure,"  "obtain,"  and  the  like,  and  the  provision  concerns  itself 
with  actual  payment  of  money  as  damages  or  compensation  and  is  not 
limited  to  the  recovery  of  judgments  upon  which  nothing  may  be  realized. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  354.) 

Appeal  from  District  Court,  Dickinson  County. 

Action  by  Cora  J.  Swader  against  the  Kansas  Flourmills  (Company 
and  R.  W.  Hoffman  for  the  wrongful  death  of  plaintiff's  husband.  De- 
murrers to  plaintiffs  reply  sustained,  and  she  appeals.     Reversed. 

Monroe,  McGure  &  Monroe,  of  Topeka,  for  appellant 

T.   A.   Noftzger,   of   Wichita,    Kurd   &   Kurd,   of    Abiline,   George 

(Gardner  and  Geo.  W.  Cox,  both  of  Wichita,  and  Samuel  A.  Harper,  of 

Chicago,  111.,  for  appellees'. 

Dawson,  J.  The  plaintiff  brought  this  action  against  the  defendants 
for  the  wrongful  death  of  her  husband,  who  was  killed  by  a  fall  through 
a  false  flooring  placed  near  the  top  of  a  tall  grrain  bin.  The  deceased  was 
an  employee  of  the  defendant  company,  and  the  other  defendant  Hoffman 
was  the  company's  manager. 

The  defendant  company's  answer  pleaded  that  both  the  rights  and 
liabilities  of  itself  and  the  decedent  were  those  prescribed  by  the  Work- 
men's Compensation  Act,  and  that  pursuant  thereto  an  arbitration  had 
been  made,  and  that  the  defendant  corporation  had  been  found  liable 
to  plaintiff  and  her  children  in  the  sum  of  $2,297.16,  payable  in  weekly 
installments  of  $20.15,  and  that  a  bond  had  been  exacted  from  the  de- 
fendant corporation  to  secure  the  payment  thereof,  and  that  in  compliance 
therewith  it  had  been  regularly  paying  such  weekly  compensation  to  the 
clerk  of  the  court.  The  defendant  Hoffman's  answer  was  to  the  same 
general  effect ;  he  denied  the  charge  of  negligence  against  him  individually 
and  alleged  that  plaintiff  had  refused  to  agree  to  the  arbitration,  but  that 
it  had  been  duly  made  and  adjudicated.  Plaintiff's  reply  admitted  that 
the  milling  corporation  was  within  the  provisions  of  the  Compensation 
Act,  but  alleged  that  she  had  never  consented  thereto  and  had  not  accepted 
the  proceeds  thereof,  and — "that  the  plaintiff  was  not  bound  by  the  de- 
cedent's failure  to  file  an  election  not  to  come  with  the  provisions  of  Uie 
compensation  law,  and  that  the  decedent  was  without  power  or  authority 
to  restrict  the  liability  of  the  company  to  the  provisions  of  said  law  and 
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exclude  plaintiff  and  her  minor  children  from  their  other  remedies,  and 
that  in  so  far  as  the  workmen's  compensation  law  attempted  to  restrict 
the  compan/s  liability  as  to  the  dependents  of  the  workman,  it  was  in 
violation  of  the  state  and  federal  Constitution." 

Replying  to  the  answer  of  defendant  Hoffman,  plaintiff  alleged: 
"That,  even  if  said  workmen's  compensation  law  was  the  proper  meas- 
ure of  compensation  due  plaintiff  from  the  milling  company,  the  proceed- 
ings had  thereunder  had  never  been  consented  to  or  the  benefits  received 
or  any  money  accepted,  and  that  as  between  plaintiff  and  defendant  Hoff- 
man, plaintiff  was  not  bound  by  the  provisions  of  said  law  or  the  remedies 
or  measure  of  compensation  therein  provided,  and  so  long  as  she  had  not 
accepted  the  benefits  of  the  court's  adjudication  against  the  milling  com- 
pany that  the  proceedings  had  thereunder  did  not  constitute  a  bar  to  her 
cause  of  action  against  the  defendant  Hoffman." 

[1]  Demurrers  to  the  plaintiff's  reply  were  sustained,  and  plaintiff 
appeals.  Her  first  contention  is  that  the  title  to  the  compensation  act  is 
not  broad  enough  to  embrace  that  portion  of  the  act  which  treats  of  the 
remedies  provided  for  the  dependent  family  of  a  workman  who  meets  his 
death  in  the  course  of  his  employment,  and  that  the  latter  subject  is  in- 
dependent and  unrelated  to  the  subject  of  compensation  for  injured  work- 
men to  such  an  extent  that  it  could  not  be  embraced  in  one  act  with 
legislation  relating  to  compensation  for  injured  workmen  without  offending 
section  16  of  article  2  of  the  state  Constitution,  which  says: 

"No  bill  shall  contain  more  than  one  subject  which  shall  be  clearly 
expressed  in  its  title." 

The  court  adheres  to  its  decision  in  Shade  v.  Cement  Co.,  93  Kan.  257, 
261,  144  Pac  249,  touching  the  sufficiency  of  the  title  to  embrace  the  entire 
subject-matter  of  the  act,  and  now  holds  that  the  compensation  provided 
for  the  dependents  of  a  workman  who  is  fatally  injured  in  the  course  of 
his  employment  is  a  germane  and  pertinent  incident  to  the  main  subject, 
and  not  a  different  subject  requiring  a  separate  act  of  the  Legislature. 
Huyett  v.  Pennsylvania  R.  R.  Co.,  86  N.  J.  Law,  683  [92  Atl,  58]. 

[2]  Turning  then  to  the  main  question,  the  compensation  act  provides 
that  where  the  circumstances  show  a  legal  liability  against  a  third  person 
as  well  as  ag^nst  the  employer,  the  injtired  workmen  (and  in  case  of  fatal 
injury,  the  person  acting  in  behalf  of  his  dependents)  may  take  proceed- 
ings against  his  employer  for  compensation  and  against  the  wrongdoing 
third  party  to  recover  damages,  but  shall  not  be  entitled  to  recovei 
both  damages  and  compensation.  Laws  1911,  c.  218,  §  5;  Gen.  Stat.  1915  § 
5899. 

The  statute  thus  gives  a  sort  of  dual  cause  of  action,  for  compensation 
and  for  damages,  but  qualifies  and  limits  the  recovery  to  the  one  or  the 
other.  The  plaintiff  has  not  accepted  the  compensation  provided  for  her 
and  her  children  under  the  arbitration  proceedings,  and  she  has  done  noth- 
ing to  estop  herself  from  exercising  her  dual  action  confeired  by  the 
statute.  The  time  will  probably  come  in  the  course  of  the  present  lawsuit 
when  plaintiff  must  elect  whether  she  will  accept  the  compensation  pro- 
vided for  her  or  accept  the  damages  which  she  may  recover  against  Hoff- 
man, provided  she  successfully  maintains  her  cause  of  action  against  him, 
but  there  is  nothing  in  the  statute  which  says  or  infers  that  she  need 
choose  between  the  damages  and  the  compensation  until  she  knows  de- 
fintely  which  is  the  more  to  her  advantage.  In  this  respect  the  Kansas 
statute  differs  from  some  other  state  laws.  English  and  Scotch  decisions 
are  dted  by  defendants,  but  upon  careful  examination  we  discern  nothing 
therein  which  detracts  from  the  views  herein  expressed.  See,  also,  Colum- 
bia Law  Review,  Jtme  1918,  vol.  18,  No.  6,  p.  598. 

The  demurrers  to  plaintiff's  replies  to  the  several  answers  of  the  de- 
fendants should  be  overruled,  and  the  cause  should  proceed  in  accordance 
with  the  views  herein  expressed. 
Reversed. 
All  the  Justices  concurring. 
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On  Rehearing. 

[3]  The  appellant,  who  prevailed  in  this  court,  directs  our  attention 
to  a  point  urged  in  her  brief  which  was  not  covered  by  our  opinion  (103 
Kan.  378,  176  Pac.  143).  She  asked  for  an  interpretation  of  the  world  "re- 
cover" in  the  text  of  section  5  of  the  Compensation  Act,  which  reads : 

"The  workman  may  take  proceedings  against  the  person  [causing  the 
injuryj  to  recover  damages  and  against  any  person  liable  to  pay  com- 
pensation under  this  act  for  such  compensation,  but  shall  not  be  entitled 
to  "recover*  both  damages  and  compensation."  (jen.  Stat.  1915  §  5899. 

Apellant  fears  that  in  further  proceedings  in  this  case  it  may  tran- 
spire that  she  might  recover  an  uncollectible  judgment  "against  the  person 
causing  the  injury,"  and  that  under  our  ori^nal  opinion  she  might  be 
put  to  an  election  between  a  large  uncollectible  judgment  against  such 
person  and  the  relatively  small  allowance  made  to  her  under  the  Com- 
pensation Act.  No  artificiality  surrounds  the  word  "recover"  in  this  act. 
"Recover"  here  means  "obtain,"  procure,"  "get,"  and  the  like;  to  get 
damages  or 'compensation ;  not  a  judgment,  but  the  benefits  or  a  judg- 
ment; it  means  payment.  Neither  an  uncollectible  judgment  against  the 
wrongdoer  nor  an  unsuccessful  attempt  to  realize  thereon  would  bar  plain- 
tiff's right  to  compensation  under  the  act.  This  must  be  the  proper  inter- 
pretation, for  in  making  a  law,  which  it  hoped  to  frame  so  simply  that 
litigation  tinder  it  would  be  reduced  to  a  minimum,  the  LegislatHre  would 
hardly  concern  itself  about  how  many  uncollectible  judgments  a  person 
might  recover  under  the  act,  but  it  would  wisely  and  justly  provide  that 
the  injured  party  would  pnly  be  entitled  to  receive  payment  from  the 
wrongdoer  or  from  the  employer,  and  not  from  both. 

All  the  Justices  concurring. 


COURT  OF  APPEALS  OF  KENTUCKY. 


NELSON 

V. 

KENTUCKY  RIVER  STONE  &  SAND  CO.* 

1.  MASTER  AND  SERVANT— FINDINGS  OF  WORKMEN'S  COM- 

PENSATION BOARD— REVIEW. 

It  not  being  contended  that  any  one  engaged  in  the  administration 
of  the  Workmen's  Compensation  Act  was  guilty  of  fraud  or  misconduct, 
findings  of  fact  of  Workmen's  Compensation  Board  cannot  be  reviewed 
or  set  aside  in  view  of  Ky.  St.  Supp.  1918  §  4935. 

(For  other  cases,  se  Master  and  Servant  Dec.  Dig.  §  417  [7].) 

2.  MASTER  AND  SERVANT— LOSS  OF  EYE— COMPENSATION 

—STATUTE  APPLICABLE— "LOSS  OF  SIGHT  OF  EYE." 
Where  employee  lost  not  only  the  sight  of  his  eye  but  the  eye  itself, 
his  case  would  not  fall  within  that  part  of  section  18,  Workmen's  Com- 
pensation Act,  making  compensation  solely  for  "loss  of  sight  of  eye," 
but  within  general  provision  awarding  compensation  "in  all  other  Cases  of 
permanent  partial  disability." 

Decision  rendered,  Dec  3,  1918.    206  S.  W.  Rep.  473. 
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(For  other  cases,  see  Master  and  Servant,  Dec  Dig  §  385(11^].) 
(For  other  definitions,  see  Words  and  Phrases,  First  Series,  Loss  of 
Sight.) 

Appeal  from  Circuit  Court,  Anderson  County. 

Proceeding  for  compensation  under  the  Workmen's  Compensation  Act 
by  John  T.  Nelson  against  the  Kentucky  River  Stone  &  Sand"  Company. 
Award  of  Workmen's  Compensation  Board  affirmed  by  circuit  court,  and 
Nelson  appeals.    Reversed  and  remanded,  with  directions. 

Lillard  Carter,  of  Lawrenceburg,  and  R.  L.  Black,  of  Harrodsburg, 
for  appellant. 

O'Neal  &  O'Neal,  of  Louisville,  and  F.  R.  Feland,  of  Lawrenceburg, 
for  appellee. 

Clay,  C.  On  October  4,  1916,  John  T.  Nelson  was  working  for  the 
Kentucky  River  Stone  &  Sand  Company  as  foreman  of  a  gang  of  men 
engaged  in  sledging  rock.  As  he  was  passing  one  of  the  men  engaged  in 
that  work,  a  small  piece  of  rock  struck  him  in  the  eye,  causing  him  to 
lose  the  sight  thereof  and  necessitating  the  removal  of  the  eyeball  and 
the  use  of  a  glass  eye. 

The  company  admitted  that  the  accident  arose  out  of  and  in  tlie  course 
of  Nelson's  employment,  and  prior  to  the  hearing  before  the  Workmen's 
Compensation  Board  offered  to  pay  him  65  per  cent  of  his  average  weekly 
wages  during  100  weeks  as  required  by  section  18  of  the  Workmen's 
Compensation  Act,  Acts  1916-,  c.  33,  p.  354,  now  section  4899,  Ky.  St. 
Supp.  1918,  which  provides  in  part  as  follows : 

"For  injuries  enumerated  in  the  following  schedule,  the  employee 
shall  receive  in  lieu  of  all  other  compensation,  except  such  as  may  be  pay- 
able under  sections  4  and  5  hereof,  a  weekly  compensation  equal  to  65 
per  cent  of  his  average  weekly  earnings,  but  not  less  than  $5  per  week 
nor  exceeding  $12  per  week,  for  the  respective  periods  stated  thereon, 
to  wit:  *  ♦  ♦  The  total  and  permanent  loss  of  the  sight  of  an  eye, 
65  per  cent  of  the  average  weekly  wages  during  one  hundred  weeks." 

Nelson  declined  to  accept  the  offer  of  the  company  and  insisted  that 
he  was  entitled  to  compensation  under  the  following  provision  of  sec- 
tion 18: 

*Tn  all  other  cases  of  permanent  partial  disability,  including  any 
disfigurement  which  will  impair  the  future  usefulness  or  occupational  op- 
portunities of  the  injured  employee  compensation  shall  be  determined  ac- 
cording to  the  percentage  of  disability,  taking  into  account,  among  other 
things,  any  previous  disability,  the  nature  of  the  physical  injury  or  dis- 
figurement, the  occupation  of  the  injured  employee  and  age  at  the  time 
of  injury,  the  compensation  paid  therefor  shall  be  65  per  cent  of  the 
average  weekly  earnings  of  the  employee,  but  not  less  than  $5  nor  more 
than  $12,  multiplied  by  the  percentage  of  disability  caused  by  the  injury, 
for  such  ^riod  as  the  board  may  determine,  not  exceeding  335  weeks 
nor  a  maximum  sum  of  $4,000. 

The  findings  of  fact,  ruling  of  law,  and  award  of  the  Workmen's 
Compensation  Board  are  as  follows : 

"Findings  of  Fact. 

"(1)  Plaintiff  was  injured  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  is  entitled  to  compensation  at  the  rate 
of  $9.75  per  week  for  such  a  period  as  the  provisions  of  the  Compensa- 
tion Act  may  require. 

(2)  The  removal  of  the  injured  eyeball  was  necessitated  by  the  in- 
jury, the  socket  being  left  in  good  condition  and  the  patient's  ability  to 
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wear  an  artificial  eye  being  normal,  or  about  equal  to  the  average  in" 
such  cases. 

"(3)  The  plaintiff's  earning  capacity  is  not  shown  to  have  been  impaired 
by  the  removal  of  the  eyeball,  beyond  the  impairment  caused  by  the  loss 
of  sight. 

(4)  The  renKTval  of  an  eye  which  has  been  accidentally  injured 
sufficiently  to  destroy  the  sight  is  necessary,  in  nearly  all  instances,  in 
order  to  saVe  the  remaining  eye. 

"Ruling  of  Law. 

*(1)  The  substitution  of  an  artificial  eye  for  a  blind  eye  does  not 
cause  an  increased  disfigurement  which  will  impair  the  future  usefulness 
or  occupational  opportunities  of  an  employee  engaged  in  the  employment 
in  which  plaintiff  was  injured. 

"Award. 

"The  plaintiff  John  T.  Nelson,  is  awarded  compensation  against  the 
defendant,  the  Kentucky  River  Stone  &  Sand  Company,  and  its  Insurer, 
*he  Employers'  Liability  Assurance  Corporation,  Limited,  in  the  sum  of 
$9.75  per  week  for  a  period  of  100  weeks.  All  costs  of  proceedings  before 
the  Workmen's  Compensation  Board  are  directed  to  be  paid  by  the  plain- 
tiff, the  defendant  having  before  hearing  offered  to  pay  the  amount  re- 
covered." 

Within  20  days  after  the  rendition  of  the  award,  Nelson  appealed  to 
the  Anderson  circuit  court  by  filing  a  petition  for  review  on  following 
grounds : 

"First.  The  said  court  acted  in  excess  of  its  power. 

"Second.  Neither  the  order,  decision,  nor  award  is  based  on  the  facts 
of  the  case,  nor  is  any  one  of  them  in  conformity  with  the  provision  of 
the  said  act.  The  findings  of  fact  are  not  such  as  are  warranted  by  the 
proof  and  do  not  support  the  order,  decision,  or  award. 

"Third.  The  award  makes  no  allowance  for  the  loss  of  the  eye 
itself  or  disfigurement,  but  only  for  the  loss  of  the  sight" 

On  the  appeal  the  petitioner  offered  evidence  to  the  effect  that  the  eye 
was  so  injured  that  it  was  necessary  to  cut  very  deep  in  removing  the 
eyeball,  thus  leaving  a  poor  stump  for  the  fitting  of  an  artificial  eye.  For 
this  reason  the  petitioner  will  not  be  able  to  wear  an  artificial  eye  all 
the  time  and  during  such  period  as  he  may  wear  it  he  will  be  subjected  to 
constant  pain  and  annoyance,  and  will  be  compelled  to  lose  much  time  in 
cleansing  the  artificial  eye.  There  was  also  evidence  that  he  would  be 
greatly  disfigured  by  the  loss  of  his  eyeball. 

On  final  hearing  the  circuit  court  affirmed  the  award,  and  the  peti- 
tioner appeals.  . 

Under  our  statute,  all  awards  or  orders  of  the  board  are  conclusive 
and  binding  as  to  all  questions  of  fact,  and  no  new  or  additional  evidence 
may  be  introduced  in  the  circuit  court  except  as  to  the  fraud  or  mis- 
conduct of  some  person  engaged  in  the  administration  of  the  act,  and 
affecting  the  order,  ruling,  or  award;  but  the  court  shall  otherwise  hear 
the  cause  upon  the  record  or  abstract  thereof  as  cetified  by  the  board, 
and  shall  dispose  the  cause  in  summary  manner,  its  review  being  limited  to 
determining  whether  or  not:  (1)  The  board  acted  without  or  in  excess 
of  its  power.  (2)  The  order,  decision,  or  award  was  procured  by  fraud. 
(3)  The  order,  decision,  or  award  is  not  in  conformity  to  the  provisions 
of  this  act.  (4)  If  findings  of  fact  are  in  issue,  whether  such  findings 
of  fact  support  the  order,  decision,  or  award.  Section  4935  Kentuc^ 
Statutes. 

[1]  Here  it  is  not  contended  that  any  one  engaged  in  the  administra- 
tion of  the  act  was  guilty  of  fraud  or  misconduct.  That  being  true,  its 
finding  of  fact  cannot  be  reviewed  or  set  aside.  We  shall  therefore  con- 
sider the  case  in  the  light  of  the  board's  finding  that  the  petitioner's  eye- 
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ball  was  removed  and  he  was  compelled  to  wear  a  glass  eye,  but  that 
neither  of  these  things  impaired  his  earning  capacity  beyond  the  loss  of 
the  sight  of  his  eye,  or  caused  a  disfigurement  that  impaired  his  future 
usefulness  or  occupational  oportunities.  The  question  therefore  Is  whether 
the  award  conforms  to  the  statute  and  this  depends  on  whether  the  injury 
falls  within  the  specific  schedule  providing  compensation  for  the  loss  of 
the  sight  an  eye,  or  under  the  general  provision  applying  to  all  other 
cases.  In  this  connection,  it  must  be  borne  in  mind  that  disfigurement 
impairing  the  future  usefulness  or  occupational  opportunities  of  the  In- 
jured employee  is  not  a  sine  qua  non  to  compensation  under  the  general 
provision,  since  that  provision  applies  "in  all  cases  of  permanent  partlat 
disability,  including  any  disfigurement,"  etc.  Hence  the  adverse  finding 
of  the  board  on  this  phase  of  the  question  is  not  controlling. 

But  it  is  argued  in  favor  of  thf  award  that  the  act,  in  providing  a 
particular  allowance  for  the  loss  of  the  sight  of  an  eye,  necessarily  con- 
templated and  included  all  the  reasonable  and  natural  consecfuences 
of  that  particular  injury.  Manifestly,  if  this  rule  were  adopted,  the  schedu- 
led allowances  would  be  extended  far  beyond  the  specific  injuries  for  which 
they  were  intended.  The  state  of  Wisconsin  has  a  Workmen's  G>mpensa- 
tion  Act  very  similar  to  ours.  In  the  case  of  Northwestern  Fuel  Co. 
v.  Leipus  et  al.,  161  Wis.  450,  152  N.  W.  856,  Ann.  Cas.  1918A,  533,  9 
N.  C.  C.  A,  347,  the  Supreme  Court  of  Wisconsin  had  under  considera- 
tion the  question  whether  an  employee,  who  had  suffered  an  impairment 
of  the  use  of  his  arm  to  the  extent  of  one-half  should  be  compensated 
under  the  schedule  providing  a  certain  compensation  for  "the  loss  of  an 
arm  at  the  elbow."  In  denying  the  employee's  right  to  compensation  under 
that  provision,  the  court  said : 

"The  theory  of  the  statute  seems  to  be  to  make  provision  in  the 
schedule,  subd.  5,  for  certain  specific  injuries,  and  to  leave  all  other  in- 
juries to  be  compensated  for  under  other  general  provisions  of  the  act. 

"It  is  the  opinion  of  the  court,  therefore,  that  the  injury  to  Leipus 
docs  not  fall  within  the  schedule  of  fixed  compensation  designated  in  the 
statute  under  which  it  was  classed  by  the  commission,  namely,  'the  loss  of 
an  arm  at  the  eibow.' 

"Obviously  the  ioss'  of  a  member  designated  in  the  schedule  has 
reference,  not  to  the  impairment  of  the  member  by  the  injury,  but  to  the 
physical  loss  of  it.  All  through  the  schedule  ,there  is  nothing  to  indicate 
that  impairment  of  a  member  was  intended  to  be  loss  of  a  member,  or 
that  reduction  of  the  efficiency  of  the  member  one-half  would  be  one-half 
loss  of  the  member.  'The  loss  of  an  arm  at  the  elbow,'  or  'the  loss  of 
a  forearm  at  the  lower  half  thereof,'  does  not  mean  the  impairment  of  the 
arm,  but  the  actual  physical  severance  of  it.  The  fact  that  the  schedule  so 
specifically  fixes  the  precise  injury  for  which  compensation  Is  allowed  ex- 
cludes the  idea  that  the  schedule,  covers  any  other  or  different  injury.  In 
every  instance  the  loss  is  specifically  defined. 

'The  whole  schedule  is  so  specific  that  it  is  difficult  to  see  how  the 
Legislature  could  have  intended  that  an  injury  to  an  arm  impairing  its 
usefulness  50  per  cent.,  or  any  degree,  would  come  within  the  schedule. 
It  seems  from  the  whole  act  that  the  purpose  of  the  Legislature  was  to 
confine  the  fixed  compensation  named  in  the  schedule  in  subdivision  5  to 
the  specific  injuries  named  therein." 

[2]  Looking  at  our  ait,  we  find  that  it  provides  compensation  at  a 
certain  rate  for  "the  loss  of  a  thumb,"  the  "loss  of  a  first  finger,"  the 
"loss  of  a  hand,"  the  "loss  of  an  arm,"  the  "loss  of  a  foot,"  the  "loss  of 
a  leg,"  etc.,  thus  showing  that  the  compensation  therein  provided  for  was 
confined  to  the  loss  of  the  particular  member  named.  When  it  deals 
with  the  eye,  however,  it  does  not  provide  for  compensation  for  the  loss 
of  the  eye  itself,  but  solely  for  the  "loss  of  the  sight  of  an  eye."  If  it  be 
trtie,  and  there  is  no  reason  to  doubt  the  soundness  of  the  rule,  that  the 
purpose  of  the  Legislature  was  to  confine  the  fixed  compensation  provided 
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for  specific  injuries  to  those  injuries  and  no  others,  and  that  the  compen- 
sation allowed  for  a  specific  injury  was  not  payable  for  a  less  injury,  the 
rule  should  work  both  ways,  and  the  compensation  provided  for  a  par- 
ticular injury  should  not  be  held  to  include  a  greater  injury.  Here,  the 
employee  lost,  not  only  the  sight  of  his  eye,  but  the  eye  itself.  His  injury 
therefore  was  greater  than  the  mere  loss  of  the  sight  of  the  eye.  That 
being  true,  his  case  does  not  fall  within  the  schedule  making  compensa- 
tion solely  for  the  loss  of  the  sight  of  an  eye,  but  falls  within  the  general 
provision,  supra,  awarding  compensation  "in  all  other  cases  of  permanent 
partial  disability,"  etc. 

Wherefore,  the  judgment  affirming  the  award  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  set  aside  the  award  and  remand 
the  case  to  the  Workmen's  Compensation  Board  for  proceedings  con- 
sistent with  this  opinion.  • 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Bristol. 


DUART 

V. 

SIMMONS.* 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACT— INCLUSION  OF  EMPLOYEE  ON  VESSEL. 
Terms  of  Workmen's  Compensation  Act,  are  broad  enough  to  include 
employee  working  in  connection  with  discharge  of  cargo  of  vessel  «n- 
gaged  in  interstate  or  foreign  commerce ;  only  master  and  seamen  of  ves- 
sels so  engaged  being  excluded  by  St.  1913,  c.  568. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 

3.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— ELECTIVE  CHARACTER. 

Under  Massachusetts  Workmen's  Compensation  Act,  it  is  elective  both 
with  employee  and  with  employer  whether  they  shall  become  subject  to 
its  terms. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— ELECTION    BY    EMPLOYER— EMPLOYEES    OF    SUB- 
CONTRACTOR. 

Employer,  who  chooses  to  become  subscriber  under  Massachusetts 
Workmen's  Compensation  Act,  is  liable  to  employees  of  his  subcontractor 
situated,  with  reference  to  the  work,  on  the  employer's  promises,  and^  sub- 
ject to  the  peculiar  conditions,  thereof,  having  elected  so  to  become  liable. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  35L) 

5.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— SUBCONTRACTOR'S  EMPLOYEE^FAILURE  TO  GIVE 
NOTICE. 
'  Under  Workmen's  Compensation  Act,  pt.  1,  §  5,  subcontractor's  em- 
ployee, by  failing  to  give  notice  to  chief  employer,  on  whose  vessel  he 

*  Decision  rendered,  Nov.  27,  1918.    121  N.  E.  Rep.  10. 
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was  to  work,  that  he  claimed  his  right  of  action  at  common  law  for  any 
injmries,  decided  to  become  bound  by  act,  and  to  waive  commpn-law  right 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  358.) 

6.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— "COM  PEN  S  ATI  ON." 

"Compensation,"  in  connection  in  which  used  in  Workmen*  Compen- 
sation Act,  means  money  relief  afforded  according  to  scale  established 
and  for  persons  designated,  and  not  compensatory  damages  recoverable  in 
action  at  law  for  wrong  done  or  contract  broken. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  {  385 [1].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Secood 
Series,  Compensation.) 

7.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— CONSTITUTIONALITY. 

Workmen's  Compensation  Act,  as  amended,  is  constitutional  in  its 
general  aspects  under  both  state  and  federal  Constitutions. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  347.) 

g.  ADMIRALTY— WORKMEN'S     COMPENSATION      ACT— INJU- 
RIES OF  MARITIME  ORIGIN. 

Workmen's  Compensation  Act,  as  amended,  though  of  optional  diar- 
acter,  docs  not  apply  to  injuries  received  in  course  of  employment  to  dis- 
charge cargo  of  coal  from  vessel  engaged  in  interstate  commerce  and 
lying  in  navigable  waters;  maritime  and  admiralty  jurisdiction  being  in 
federal  courts  under  Const  U.  S.  art.  3,  §  2,  and  Judicial  Code  U.  S. 
§  256,  cl.  3. 

(For  other  cases,  sec  Admiralty,  Dec.  Dig.  §  20.) 

Exceptions  from  Superior  Court,  Bristol  County;  Hugo  A.  Dubuque, 
Judge. 

Action  of  tort,  for  personal  injuries  in  unloading  coal  from  a  vessel, 
by  Joe  Duart  against  La  Forrest  L.  Simmons.  There  was  verdict  for 
plaintiff,  and  defendant  excepts.    Exceptions  overruled. 

D'.  R.  Radovsky,  of  Fall  River,  for  plaintiff. 
White  &  White,  of  Taunton,  for  defendant. 

The  ■  instructions  as  to  defendant  employer's  responsibility  for  the 
rope  whose  breaking  caused  the  injuries  sued  for,  which  instructions  are 
referred  to  in  the  last  paragraph  of  the  opinion,  were  as  follows: 

Now,  as  to  the  manner  of  doing  the  work.  You  have  had  that  ex- 
plained to  you  by  several  witnesses.  Something  has  been  said  about  not 
preserving  the  ends  of  the  rope  where  it  broke,  and  not  producing  Costello, 
who  was  the  man  that  guided  the  rope.  It  was  announced  this  morning 
by  the  defendant's  counsel  that  Mr.  Costello  had  not  been  called;  that  he 
was  an  old  man,  and  that  he  could  add  nothing  to  what  had  already  been 
said.  It  is  argued  on  the  other  hand  on  the  part  of  the  plaintiff  that  if 
Costello  knew  anything  that  was  favorable  to  the  defendant  he  would 
have  been  called  here,  and  not  being  called  you  have  a  right  to  draw  the 
inference  that  what  he  knew  would  not  be  favorable  to  the  defendant's 
side.  Well  it  is  for  you  to  say  as  to  what  inference  should  be  drawn 
about  that.  As  to  keeping  the  ends  of  the  rope,  Mr.  Simmons  testified 
that  the  ends  that  parted  were  cut  off,  I  think  he  said  about  an  inch,  and 
that  he  did  not  think  of  saving  it.  Whether  it  would  have  thrown  any 
light  upon  the  parting  of  the  rope  or  not  the  evidence  does  not  tend  to 
show.  I  do  not  know  as  any  explanation  has  been  given  as  to  the  course 
of  the  parting  of  the  rope  by  anybody.  At  any  rate  the  parting  of  the 
Vol.  HI— Comp.  10. 


Digitized  by 


Google 


138  3  WORKMEN'S  COMPENSATION  L.  J.    (Mass.)        ^Feb., 

rope  tends  to  show  that  it  was  not  strong  enough  for  doing  the  work 
that  it  was  called  upon  to  do  evidently  at  that  time. 

Now,  whether  it  was  something  that  the  defendant  could  guard 
against  by  the  exercise  of  proper  care  is  a  question  of  fact.  It  is  claimed 
by  the  plaintiff  that  he  put  in  charge  the  man  Pond,  who  was  an  in- 
competent man,  knew  nothing  about  ropes  or  cables,  and  knew  very  little 
about  his  work.  He  might  be  a  very  good  man  to  deliver  coal  from  t 
coal  team  from  the  coal  yard  to  various  parts  of  Somerset  and  elsewhere, 
but  he  was  not  a  man  who  was  competent  to  do  the  work.  Well,  that  is 
a  question  of  fact  for  you  to  determine  upon  the  evidence.  You  have 
seen  him  on  the  stand,  he  has  testified  and  told  you  what  he  knew,  and 
told  you  what  he  did  not  know,  and  it  is  for  you  to  say  as  to  whether 
that  man  was  the  proper  kind  of  a  man  to  leave  in  charge.  Mr.  Simmons 
says  that  he  went  there  every  day  and  looked  over  the  apparatus.  How 
much  time  he  spent  he  told  you,  I  think  from  one  to  five  minutes  or  more ; 
that  he  looked  around  to  see  that  the  cable  was  all  right,  that  everything 
was  all  right.  Whether  he  went  over  the  rope  inch  by  inch  it  is  for  you 
to  say  upon  the  evidence.  What  care  did  he  use?  He  was  required  by 
law  to  use  reasonable  care,  and  reasonable  care  is  the  care  that  a  reason- 
ably prudent  man,  not  the  most  prudant  man,  the  care  that  a  reasonaWy 
prudent  man  would  use  under  similar  and  like  circumstances. 

If  the  defendant  in  the  exercise  of  the  care  of  a  reasonable  man,  the 
average  reasonably  prudent  man,  should  have  seen  that  chafing  would 
result  from  the  work,  and  that  chafing  would  reduce  the  strength  of  the 
rope,  and  he  did  not  use  that  care,  then  he  may  be  found  to  be  guilty 
of  negligence.  In  other  words,  if  the  cause  of  the  parting  of  the  rope, 
the  breaking  of  the  rope,  was  due  to  any  carelessness  either  in  selecting 
the  rope,  or  in  not  inspecting  it,  or  in  the  negligent  manner  in  which  the 
operation  was  made,  then  the  defendant  was  negligent.  I  do  not  mean 
to  intimate  that  there  was  any  negligent  manner  in  operation,  but  it  is  a 
question  of  fact  for  you. 

RuGG,  C.  J.     [1]  The  plaintiff  received  injuries  in  the  course  of  his 

employment  by  one  Davis,  who  by  independent  contract  furnished  the 
plaintiff  and  two  other  laborers  to  the  defendant  for  work  in  shoveling 
coal  in  the  hold  of  a  schooner  tied  up  at  the  defendant's  wharf.  The 
contract  of  Davis  as  independent  contractor  was  for  the  performance  of 
a  part  of  the  business  carried  on  by  the  defendant  on  his  own  premises. 
The  defendant  was  a  subscriber  under  the  Workmen's  Compensation  Act, 
St.  1911,  c.  751.  The  plaintiff's  employer,  Davis,  was  not  a  subscriber 
under  that  act  It  is  urged  that  the  plaintiff  is  confined  to  the  remedies 
afforded  by  the  act.  Its  terms  are  broad  enough  to  inchide  an  employee 
such  as  was  the  plaintiff,  working  in  connection  with  the  discharge  of  the 
cargo  of  a  vessel  engaged  in  interstate  or  foreign  commerce.  In  this 
connection  only  "masters  on  and  seamen  on  vessels  engaged  in  interstate 
and  foreign  commerce"  are  excluded  expressly  from  the  operation  of  our 
act  by  its  terms.  St.  1913,  c.  568;  Morrison  v.  Commercial  Tow  Boat  Co., 
227  Mass.  237,  116  N.  E.  499. 

[2-5]  The  accident  occurred  in  the  course  of  the  employment  of  the 
plaintiff  in  the  discharge  of  a  cargo  of  coal  from  a  vessel  engaged  in 
interstate  commerce  while  she  was  lying  in  navigable  waters.  His  work 
and  his  injury  were  maritime  in  their  nature.  S.  52,  59,  60,  34  Sup.  Ct. 
733,  58  L.  Ed.  1208,  51  L.  R.  A.  (N.  S.)  1157;  Qyde  S.  S.  Co.  v.  Atlantic 
Transport  Co.  v.  Imbrovek,  234  U.  Walker,  244  U.  S.  255,  37  Sup.  Ct  545. 
61  L.  Ed.  1116.  By  article  3,  §  2,  of  the  Constitution  of  the  United  States, 
the  judicial  power  of  the  United  States  extends  "to  all  cases  of  admiralty 
and  maritime  jurisdiction."  The  judicial  Code  of  the  United  States 
(Act  of  March  3,  1911,  c.  231,  36  U.  S.  Stats,  at  Large,  1087),  by  section 
256,  cl.  3,  vests  exclusive  jurisdiction  in  the  federal  courts  "of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  saving  to  suitors,  in  all  cases, 
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the  right  of  a  common-law  remedy,  where  the  common  law  is  competent 
to  give  it."  It  was  decided  in  Southern  Pacific  Co.  v.  Jensen,  244  U.  S. 
205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451  Ann.  Cas. 
1917E,  900,  that  the  compulsory  Workmen's  Compensation  Act  of  New 
York  (Consol.  Laws,  c.  67)  was  tinconstitutional  so  far  as  its  terms 
applied  to  martime  injuries.  It  is  earnestly  argued  that  the  case  at  bar 
is  distinguishable  from  the  Jensen  Case.  The  grounds  urged  are  that 
our  act  is  permissive  and  not  mandatory,  as  was  the  New  York  law.  Un- 
der our  act  it  is  elective  both  with  the  employee  and  likewise  with  the 
employer  whether  they  shall  become  subject  to  its  terms.  An  employer, 
who  diooses  to  become  a  subscriber  under  our  act,  is  liable  to  the  em- 
ployees of  his  subcontractor  situated  with  reference  to  his  work  as 
was  the  plaintiff.  He  has  elected  so  to  become  liable.  The  plaintiff  as 
employee  of  the  subcontractor,  by  failing  to  give  notice  to  the  employer 
as  required  by  part  1,  §  5,  of  the  act,  has  decided  to  become  bound  by 
the  act  and  to  waive  his  common-law  right.  White  v.  George  A.  Full- 
er Co..  226  Mass  1.  114  N.  E.  829;  Young  v.  Duncan,  218  Mass.  346. 
106  N.  E.  1.  These  are  the  cogent  arguments  put  forward  in  behalf 
of  the  defendant. 

f6]  The  Workmen's  Compensation  Act  (except  in  part  1)  is  not  an 
amendment  to  the  common  law,  but  the  establishment  of  heretofore 
unknown  'obligations,  compensations  and  me*thods  of  procedure,  all 
differing  from  and  in  place  of  those  afforded  by  the  common  law.  The 
general  purpose  of  the  act  was  to  substitute,  in  cases  to  which  it  is  ap- 
plicable, for  common-law  or  statutory  rights  of  action  and  grounds  of 
liability,  a  system  of  money  payments  based  upon  the  loss  of  wages 
by  way  of  relief  for  workers  receiving  injury  in  the  course  of  and  arising 
out  of  their  employment  As  stated  in  the  "Report  of  the  Commission 
on  Compensation  for  Industrial  Accidents"  submitted  in  1912,  which 
framed  the  act  adopted  by  the  Legislature  (without,  change  except  In 
part  5,  §  3.  whereby  all  liability  insurance  companies  were  granted  the 
same  privileges  as  the  Massachusetts  Employees'  Association  in  the  matter 
of  insuring),  at  page  46: 

"The  Massachusetts  Law  may  be  briefly  characterized  as  an  elective 
compensation  insurance  law  giving  compensation  for  all  injuries  araising 
out  of  employment  irespective  of  negligence  except  those  due  to  the 
serious  and  willful  misconduct  of  the  injured  employee.  The  basic  prin- 
ciple of  the  act  is  that  the  cost  of  the  injuries  incidental  to  modem  in- 
dustry should  be  treated  as  a  part  of  the  cost  of  production.  The  act 
was   framed  with  that  end  in  view. 

The  payments  provided  by  the  act  are  founded  simply  upon  such 
injury  and  are  entirely  disconnected  with  any  theory  of  fault  on  the  part 
of  thie  employer  or  right  on  the  part  of  the  employee  established  by  law 
prior  to  the  passage  of  the  act  save  in  instances  of  "serious  and  willful 
misconduct"  With  this  single  exception,  considerations  of  fault,  negli- 
gence, tort  or  due  care  are  excluded  from  proceedings  under  the  act  The 
amounts  of  such  pa)rmenls  bear  relation  to  the  amount  of  wages  received 
by  the  employee,  are  to  be  determined  speedily  and  are  to  be  paid 
comiftencing  forthwith,  and  ordinarily  are  to  be  continued  in  small  in- 
stallments regularly  during  a  given  period  with  the  privilege  of  commuta- 
tion by  a  single  payment  under  certain  restrictions.  All  payments  are 
by  way  of  finaiKial  relief  for  inability  to  earn  wages,  or  for  deprivation 
of  support  flowing  from  wages  theretofore  received.  The  word  "com- 
pensation" in  the  connection  in  which  it  is  used  in  the  act,  means  the 
money  relief  afforded  according  to  the  scale  established  and  for  the  per- 
sons designated  by  the  act,  and  not  the  compensatory  damages  recover- 
able in  an  action  at  law  for  a  wrong  done  or  contract  broken. 

(7,  8]  The  grotind  of  the  Jensen  decision  as  we  understand  it  is  that 
the  kind  of  legislation  represented  by  Workmen's  Compensation  Acts  is 
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beyond  the  jurisdiction  of  the  states  so  far  as  it  relates  to  admiralty  and 
maritime  affairs.  The  reasoning  of  that  decision  seems  to  us  to  apply 
equally  to  an  elective  as  tq  a  compuslory  Workmen  s.  Compensation  Act 
Consent  of  parties  cannot  confer  jurisdiction.  A  statute  which  in  its 
nature  is  outside  the  jurisdiction  of  the  state,  because  within  the  exclu- 
sive domain  of  the  federal  government,  cannot  confer  rights  or  be  a  bar 
to  the  enforcement  of  common-law  obligations.  This  question  never  be- 
fore has  been  raised  as  to  our  act,  and  in  several  instances  without  dis- 
cussion its  provisions  have  been  enforced  as  to  maritime  injuries.  Bright- 
man's  Case,  220  Mass.  17,  107  N.  E.  527,  L.  R.  A.  1916A,  321;  McMana- 
man's  Case,  224  Mass.  554,  113  N.  E.  287.  See  Gillen's  Case,  215  Mass. 
96,  102  N.  E.  346,  L.  R.  A.  1916A,  371.  These  cases  arose,  however,  before 
the  decision  of  the  Jensen  Case.  Although  our  act  is  constitutional  in 
its  general  aspects,  both  under  state  and  federal  Constitution  (Young 
V  Duncan,  218  Mass.  346.  106  N.  E.  1 ;  Hawkins  v  Bleakly,  243  U.  S. 
210,  37  Sup.  Ct.  255,  61  L.  Ed.  678,  Ann.  Cas.  1917D.  637),  we  feel  con- 
strained by  the  controlling  authority  of  the  Jensen  Case  to  hold  that  it 
does  not  apply  to  injuries  having  maritime  origin.  A  similar 
conclusion  has  been  reached  for  the  same  reason  by  the  Supreme  Court 
of  Wisconsin  with  regard  to  the  Workmen's  Compensation  Law  of  that 
state,  which  in  respect  of  being  optional  and  not  compulsory  resembles 
our  own  act.  Neff  v.  Industrial  Commissinn,  166  Wis.  126,  164  N.  W. 
845.  Seemingly  the  exclusive  nature  of  the  federal  jurisdiction  has  been 
released  as  to  cases  of  this  sort  occurring  since  October  6,  1917,  by  U.  S. 
Stats,  at  Large,  c.  97,  §  2  (40  Stat.  395),  approved  on  that  date,  amend- 
ing the  Judicial  Code  of  the  United  States.  §  256  (Act  of  March  3,  1911, 
c.  231,  36  U.  S.  Stats,  at  Large,  1087,  1169  [U.  S.  Comp.  St  1916,  §  1233]). 
It  follows  in  our  opinion  that,  by  reason  of  the  decision  in  the  Jensen 
Case,  the  plaintiff's  rights  and  the  defendant's  obligations  must  be  deter- 
mined according  to  the  common  law. 

[9]  There  was  evidence  of  the  plaintiff's  due  care.  Whether  he 
moved  with  adequate  alacrity  away  from  under  the  hatch  and  with 
sufficient  vigilance  for  his  own  safety  watched  the  tub  of  coal  were  ques- 
tions of  fact  to  be  decided  in  the  light  of  his  explicit  testimony  and  the 
fall  of  the  tub  of  coal  and  his  consequent  injury. 

[10]  The  defendant,  in  view  of  the  evidence,  haidly  can  contend  that 
the  plaintiff  was  a  servant  of  the  defendant  and  that  hence  the  fellow 
servant  defense  will  avail.  The  plaintiff  was  employed  by  Davis,  who 
contracted  with  the  defendant  to  unload  the  coal  from  the  schooner  at 
a  given  price  per  ton.  Although  all  the  other  men  at  work  in  connection 
with  the  discharge  of  the  cargo,  except  the  plaintiff  and  his  two  com- 
panions, who  shoveled  the  coal  into  the  tubs  in  the  hold  of  the  schooner, 
were  employed  by  the  defendant,  and  all  the  appliances  were  furnished  by 
him,  the  plaintiff  does  not  appear  to  have  been  working  under  the  direc- 
ton  of  the  defendant  or  his  servants.  The  plaintiff  therefore  can  recover 
for  injuries  sustained  by  him  through  the  negligence  of  the  servants  of 
the  defendant  while  acting  within  the  scope  of  their  employment.  Hooe  v. 
Boston  &  Northern  Street  Railway  Co.,  187  Mass.  67,  72  N.  E.  341. 
McLellan  v.  Boston  &  Maine  Railroad,  212  Mass.  153,  98  N.  E.  595. 

[11-13]  The  defendant  was  not  responsible  for  the  conduct  of  the 
servants  of  Davis,  the  independent  contractor.  If  the  plaintiffs  Injuries 
resulted  from  their  negligence,  he  cannot  recover  from  the  defendant 
The  trial  does  not  appear  to  have  proceeded  on  the  theory  that  the 
plaintiff  sustained  injury  from  the  negligence  of  his  fello\v  employees. 
A  careful  perusal  of  the  record  fails  to  disclose  any  conduct  on  their 
part  contributing  to  the  injury  of  the  plaintiff.  The  jury  were  instructed 
with  adequate  amplification  that  the  plaintiff  would  be  entitled  to  a  verdict 
only  by  showing  that  his  injury  was  the  consequence  of  the  negligence 
of  the  defendant  or  of  those  employed  by  him.  Upon  this  state  of  the 
evidence,  that  was  enough.    It  was  unnecessary  to  state  further  that  the 
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plaintiff  could  not  recover  if  injured  through  the  negligence  of  a  fellow 
servant  A  request  for  instruction  to  the  jury  respecting  a  sound  prin- 
ciple of  law  not  applicable  to  the  evidence  is  denied  rightly. 

[14]  There  was  no  error  in  denying  the  requests  to  the  effect  that 
the  defendant  was  not  responsible  if  the  rope  (whose  parting  permitted 
the  fall  of  the  tub  upon  the  plaintiff)  was  purchased  from  a  reputable 
maker  and  gave  way  because  of  a  hidden  flaw  after  using  a  few  times. 
On  the  defendant's  own  testimony,  he  had  owned  the  rope  for  about 
six  months  and  had  used  it  for  unloading  one  cargo  of  coal  before  the 
one  on  whch  it  was  being  used  at  the  time  of  the  accident.  The  in- 
structions given  upon  thi^  point  cannot  be  pronounced  insufficient  under 
all  the  circumstances. 

Exceptions   overruled. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk 


MCCARTHY'S  CASE.* 

1.  MASTER  AND  SERVANT— WORKMAN'S  COMPENSATION 
ACT— DEQSIONS  OF  ACCIDENT  30ARD— REVIEW. 
Decisions  of  Industrial  Accident  Board  on  questions  of  fact  stand  on 
same  footing  as  verdict  of  jury  or  finding  of  judge,  and  are  not  subject 
to  review,  except  to  determine  whether  there  is  any  evidence  to  support 
them. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

^  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION 
ACT— WEIGHT  AND  CREDIBILITY  OF  TESTIMONY— IN- 
DUSTRIAL ACCIDENT  BOARD. 

Weight  and  credibility  of  testimony  as  to  any  causal  connection  be- 
tween injury  to  decedent  and  tuberculosis  which  resulted  fatally  to  him 
is  for  the  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

3.  MASTER    AND     SERVANT— WORKMAN'S     COMPENSATION 

ACT— CAUSAL     CONNECTION     BETWEEN     INJURY     AND 

DEATH— SUFFICIENCY  OF  EVIDENCE. 

In  widow's  proceedings  for  compensation  for  death  of  her  husband, 
evidence  there  was  no  causal  connection  between  injury  and  tuberculosis 
from  which  decedent  died  held  to  support  decision  of  Acci(Jent  Board  in 
favor  ofc  insurer. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

Appeal  from  Superior  Court,  Suffolk  County;  John  D.  McLaughlin, 
Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  (St.  1911, 
c.  751,  amended  by  St.  1912,  c.  571),  by  Ellen  McCarthy,  to  recover  com- 
pensation for  the  death  of  her  husband,  Dennis  McCarthy,  the  employee, 

♦  Decision  rendered,  Nov.  23,  1918.     120  N.  E.  Rep.  852. 
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on  the  ground  that  it  was  caused  by  personal  injury  received  by  him, 
that  his  condition  of  tuberculosis  was  accelerated  by  the  injury,  and  that 
the  weight  of  the  medical  evidence  was  decisive,  that  the  disease  and  the 
injury  had  a  direct  connection.  The  proceeding  was  opposed  by  the  Massa- 
chusetts Employees'  Insurance  Association,  and  from  a  decree  of  the 
superior  court  sustaining  the  finding  of  the  Industrial  Accident  Board 
that  the  accident  had  no  causal  connection  with  the  death,  the  widow 
appeals.    Aiiirmed. 

Bernard  J.  Killion,  of  Salem,  and  Charles  Toye,  of  Boston,  for 
appellant. 

John  W.  Cronin  and  Frederick  A.  Carroll,  both  of  -Boston,  for 
appellee. 

Per  Curiam.  [1-3]  It  has  been  decided  repeatedly  that  the  decisions 
of  the  Industrial  Accident  Board  upon  questions  of  fact  stand  upon  the 
same  footing  as  the  verdict  of  a  jury  or  the  finding  of  a  judge  and  are 
not  subject  to  review.  The  only  question  in  that  connection  is  whether 
there  is  any  evidence  to  support  the  decision.  Pigeon's  Case,  216  Mass. 
51,  102  N.  E.  932.  Ann.  Cas.  1915 A,  737-,  Moran's  Case,  230  Mass.  500, 
119  N.  R  956;  Knight's  Case,  231  Mass.  142,  120  N.  E.  395.  The  crucial 
question  in  the  case  at  bar  was  whether  any  causal  connection  was  shown 
between  the  disease  known  as  acute  miliary  tuberculosis,  which  resulted 
fatally  to  the  employee  on  February  2,  1915,  and  the  abrasions  on  his  leg 
and  foot,  received  in  the  course  of  and  arising  out  of  his  employment  on 
the  14th  of  the  preceding  September.  The  record  shows  that  while  there 
was  some  testimony  tending  to  show  that  there  was  such  connection,  there 
was  other  testimony  tending  to  show  that  there  was  no  such  connection. 
Its  weight  and  credibility  were  for  the  Industrial  Accident  Board.  The 
decision  of  the  board  in  favor  of  the  insurer  has  ample  support  in  the 
evidence  and  cannot  be  set  aside. 
Decree  affirmed. 


♦  •» 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


MELLON'S  CASE.* 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACT— EXPENSES— APPOINTMENT  OF  LEGAL  REPRESEN- 
TATIVE. 

Fact  that  compensation  insurer  would  not  pay  deceased  employee's 
beneficiaries  in  Scotland  and  insisted  on  appointment  of  administrator, 
was  not  inconsistent  with  existence  of  some  estate  to  be  administered  on 
death  of  employee,  and  so  not  sufficient  to  bring  appointment  of  admin- 
istrator within  Workmen  Compensation  Act,  pt.  2,  §  13,  as  amended  by 
St.  1914,  c.  708,  §  7,  as  to  expenses  of  appointment  of  a  "not  otherwise 
necessary"  legal  representative. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

*  Decision  rendered,  Nov.  29,  1918.    121  N.  E.  Rep.  18. 
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2,  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 
ACT  — LEGAL     REPRESENTATIVE     OF     DECEASED     EM- 
PLOYEE—COMPENSATION BY  INSURER. 
Duty  placed  upon  insurer  by  Workmen's  Compensation  Act,  pt.  2,  §  13, 
as  amended  by  St.  1914,  c  708,  §  7,  to  pay  for  legal  services  in  connection 
with  appointment  or  duties  of  legal  representative  of  deceased  employee 
not  otherwise  necessary,  is  limited  to  necessary  disbursements  for  ap- 
pointment, representative's  necessary  expenses,  and  compensation  for  time 
necessarily  spent  in  carrying  out  provision  that,  if  payment  is  made  to 
him,  it  shall  be  paid  to  dependents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Claim  under  the  Workmen's  Compensation  Act  by  Michael  Ruane,  ad- 
ministrator of  the  estate  of  John  Mellon,  deceased  employee  of  Fred  L. 
Jordan,  for  compensation  for  legal  services,  opposed  by  the  Massachusetts 
Bonding  &  Insurance  Company,  insurer.  From  a  decree  refusing  com- 
pensation, claimant  appeals.    Affirmed. 

Fred  W.  Mansfield,  of  Boston,  for  appellant. 

Jos.  A.  Dennison  and  Robt.  Gallagher,  both  of  Boston,  for  insurer. 

Pierce,  J.  This  is  an  appeal  from  the  decree  of  the  Industrial  Acci- 
dent Board  refusing  to  allow  to  the  appellant  compensation  for  legal 
services,  alleged  to  have  been  rendered  in  opposing  the  petition  of  the 
insurer  to  that  board  to  re-open  the  John  Mellon  case,  "because  of  the 
agreement  of  compensation  was  signed  by  mistake"  and  in  opposition  to 
a  petition  of  the  insurer  to  vacate  a  decree  of  the  superior  court  entered 
upon  the  filing  of  the  agreement  therein.  St.  1911,  c.  751,  part  3,  §  11, 
as  amended  by  St.  1912,  c.  571,  §  14. 

The  appellant  was  appointed  administrator  upon  the  estate  of  John 
Mellon,  the  employee,  deceased.  The  beneficiaries  entitled  to  compensa- 
tion lived  in  Scotland.  The  insurer  agreed  to  and  insisted  upon  the 
appointment  of  an  administrator.  The  record  does  not  disclose  the  next 
of  kin  or  whether  or  not  the  deceased  left  estate  to  be  administered.  The 
appellant  has  been  paid  for  legal  services  connected  with  his  appointment 
and  for  his  services  as  administrator.  The  questions  presented  are, 
whether  the  appointment  of  the  administrator  is  shown  by  the  record  to 
have  been  *'not  otherwise  necessary,"  and  whether,  if  it  appears  to  have  been 
"not  otherwise  necessary,"  the  insurer  under  part  2,  §  13,  of  St.  1911,  c.  751, 
as  amended  by  St.  1914,  c.  703,  §  8,  is  liable  for  professional  services  ren- 
dered to  the  administrator  in  addition  to  the  necessary  disbursements  and 
expenses  of  the  administrator  with  reasonable  compensation  for  his  time 
necessarily  spent  in  carrying  out  the  provisions  of  this  act. 

Section  13,  above  referred  to,  reads  as  follows: 

"The  compensation  payable  under  this  act  in  case  of  the  death  of 
the  injured  employee  hall  be  paid  to  his  legal  representative;  or,  if  he 
has  no  legal  representative  to  his  dependents;  or,  if  he  leaves  no  depend- 
ents, to  the  persons  to  whom  payment  of  the  expenses  for  the  last  sick- 
ness and  burial  are  due.  If  the  payment  is  made  to  the  legal  represen- 
tative of  the  deceased  employee,  it  shall  be  paid  by  him  to  the  dependents 
or  other  persons  entitled  thereto  under  this  act.  When  the  appointment 
of  a  legal  representative  of  a  deceased  employee,  not  otherwise  necessary, 
for  carrying  out  the  provisions  of  this  act,  the  association  shall  furnish 
or  pay  for  all  legal  services  rendered  in  connection  with  the  appointment 
of  such  legal  representative,  or  in  connection  with  any  of  his  duties,  and 
shall  pay  the  necessary  disbursements  for  such  appointment,  the  necessary 
expenses  of  such  legal  representative,  and  reasonable  compensation  to  him 
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for  time  necessarily  spent  in  carrying  out  said  provisions.  All  of  said 
payments  shall  be  in  addition  to  all  sums  ^id  for  compensation.'' 

[1]  There  is  nothing  in  the  statements  that  the  insurer  would  not 
pay  money  to  the  beneficiaries  in  Scotland,  and  that  the  insurer  insisted 
in  getting  an  administrator  appointed,  inconsistent  with  the  existence 
of  an  estate  of  greater  or  less  value  which  remained  to  be  administered 
upon  the  death  of  the  employee.  This  is  all  the  record  discloses,  and 
manifestly  is  not  sufficient  to  bring  the  appointment  of  the  appellant  ad- 
ministrator within  the  terms  of  the  above  act.  If  a  legal  representative 
was  appointed  to  administer  property  left  by  the  deceased  employee,  the 
insurer  would  not  be  held  to  reimburse  that  person  for  money  paid  for 
legal  services  rendered  him  in  the  recovery  of  the  compensation  which, 
under  the  statute  is  to  be  paid  by  him  to  dependents  or  other  persons 
entitled  thereto. 

[2]  We  are  of  opinion  section  13,  supra  does,  not  place  such  a  burden 
upon  the  insurer  in  case  a  legal  representative  not  otherwise  necessary  to 
be  appointed  is  appointed  to  receive  and  distribute  the  compensation  in 
accordance  with  "the  provisions  of  this  act,"  and  that  the  duty  placed 
upon  the  insurer  by  the  terms  of  the  statute  is  limited  to  the  "necessary 
disbursements  for  such  appointment,  the  necessary  expenses  of  such  legal 
representative,  and  reasonable  compensation  to  him  for  time  necessarily 
spent  in  carrying  out"  the  provisions  of  the  statute  that,  "if  the  payment 
is  made  to  the  legal  representative  of  the  deceased  employee,  it  shall  be 
paid  by  him  to  the  dependents  or  other  persons  entitled  thereto  under 
this  act." 

Decree  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


DOW'S  CASE. 


In  re  AMERICAN  MUT.  LIABILITY  INS.  CO.* 

L  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— BURDEN  OF  PROOF. 

Burden  was  on  deceased  employees'  dependents  to  prove  alleged 
injury  to  employee  was  sustained  while  he  was  alive,  and  that  death 
resulted  therefrom,  and  that  injury  arose  out  of  and  in  course  of  em- 
ployment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

2.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— EFFECT  OF  EXPERT  TESTIMONY. 

Member  of  Industrial  Board  hearing  workmen's  compensation  case, 
and  the  full  board,  were  not  bound  to  accept  conclusions  of  medical 
witnesses  as  to  whether  employee  was  dead  when  he  fell  on  a  machine, 
or  whether  living,  so  that  machine  caused  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

*  Decision  rendered,  Nov.  29,  1918.     121  N.  E.  Rep.  19. 
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3.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— CAUSE  OF  DEATH— SUFFICIENCY  OF  EVIDENCE. 

Evidence  held  sufficient  to  sustain  finding  of  Industrial  Board  that 
deceased  employee  was  alive  when  he  fell  upon  machine,  so  that  machine 
caused  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— PROXIMATE  CAUSE  OF  DEATH. 

Employee's  fall  upon  machine  was  proximate  cause  of  death,  cause 
of  fall  being  remote  cause  only,  since  fall  itself  placed  employee's  body 
in  such  relation  with  machine  that  neck  was  torn  open  and  carotid  artery 
severed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  374.) 

5.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— "OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 
Where  beam  tender  of  tire  fabric  company,  whose  business  it  was 
to  see  that  yarn  was  wound  around  revolving  cylinder,  was  killed  when 
he  fell  on  machine,  so  that  his  neck  was  torn  open  and  carotid  artery 
cut,  injury  arose  "out  of  and  in  the  course  of  employment,"  within 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Scries,  Course  of  Employment) 

Appeal  from  Superior  Court,  SufiFolk  County. 

Proceedings  under  the  Workmen's  Compensation  Act  (St  1911,  c. 
751,  as  amended  by  St.  1912,  c  571),  by  Lillian  ETow,  dependent  moUier 
of  John  Dow,  employee,  for  compensation  for  his  death,  opposed  by 
the  American  Tire  Fabric  Company,  the  employer,  and  American  Mutual 
Liability  Insurance  Company,  the  insurer.  Compensation  was  awarded, 
the  award  affirmed  by  the  superior  court,  and  from  its  decree  the  in- 
surer appeals.    Decree  affirmed.  * 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason  and 
E.  C.  Stone,  both  of  Boston,  of  counsel),  for  appellant. 

Oscar  H.  Nelson  and  Horace  I.  Bartlett,  both  of  Newbury  port,  for 
appellee. 

PiEKCE,  J.  The  deceased  employee  was  a  beamer  tender  in  the  em- 
ploy of  the  American  Tire  Fabric  Company.  As  stich,  it  was  his  busi- 
ness to  see  that  yam  was  wound  around  a  revolving  beam,  or  cylinder, 
which  had  a  beam-head  with  a  flat  surface  and  an  edge  about  five- 
eights  of  an  inch  wide.  Back  of  the  beam  upon  which  the  yarn  is 
wound  is  a  roll  four  or  five  inches  in  dhtmeter,  which  presses  against  the 
beam;  and  there  is  a  long  leverage  which  goes  to  the  ceiling  and  there 
gives  compressed  leverage:  Because  of  the  pressure  roll  the  beamer 
tender  is  never  supposed  to  pass  his  hand  across  the  yarn  to  see  if  it  is 
running  smoothly:  If  anything  was  wrong  with  the  machine  it  was  the 
duty  of  the  employee  "to  put  his  foot  on  the  treadle  and  stop  the 
machine." 

A  few  minutes  before  the  accident  the  deceased,  apparently  all  right, 
talked  to  his  foreman  in  front  of  his  machine.  No  one  saw  the  accident. 
The  machine  was  stopped  almost  immediately  after  the  accident  The  de- 
ceased was  found  with  his  left  arm  in  the  machine  and  his  right  arm 
outside  the  beam.  "His  left  hand  and  arm  were  caught  in  and  his  right 
arm  was  lying  outside  "toward   the   large   cam   the   other   side  of   the 
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cogwheel.'"  "The  carotids  and  jugular  vein  were  severed.  ♦  *  * 
The  windpipe  was  severed  and  all  the  muscles  were  *pretty  well  torn.'" 
When  the  machine  was  reversed  and  the  body  removed,  life  was  extinct 
There  was  blood  two  or  three  feet  away  from  the  beamer  "as  if  it  was 
all  one  spurt,"  and  a  little  blood  on  the  machine.  The  body  was  em- 
balmed, not  by  the  usual  process,  but  the  fluid  was  put  into  the  abdominal 
cavity  which  fltiid  more  than  offset  the  weight  of  blood  lost.  Two 
weeks  after  the  death  of  the  employee  an  autopsy  was  made.  The 
physician  who  performed  the  autopsy  testified; 

"That  the  right  Itmg  was  practically  atrophied  but  there  was  function. 
The  left  lung  nearly  normal.  The  valves  of  the  heart  were  shrunken. 
There  was  evidence  of  vegetations  of  the  mitral  valve.  He  did  not 
make  a  miscroscopic  examination  of  the  lungs.  He  further  testified  that 
the  diseased  lung  was  one  of  the  worst  lungs  he  had  ever  seen.  The  left 
lung  was  the  one  that  performed  the  function  of  the  hmgs,  and  from 
his  examination  he  would  have  looked  for  endocarditis  or  myocarditis  or 
possibly  both.  There  was  and  has  been  endocarditis  and  that  would 
involve  the  valves  of  the  heart.  Endocarditis  would  be  an  affliction  of 
tuberculosis  of  the  lungs,  particularly  in  its  late  state.  The  vegetations 
found  might  cause  aortis  regurgitation.  He  further  testified  that  a  stib- 
ject  such  as  this,  in  the  last  stages  of  tuberculosis,  would  be  toxic  and 
stated  that  there  would  not  be  sufficient  aspects  in  the  lungs  to  give 
him  the  necessary  oxygens  to  keep  up  an  illuminative  process.  Dow, 
in  his  opinion,  was  dying  on  his  feet  and  he  did  not  and  could  not 
reason  out  how  he  could  hold  down  a  working  position.  It  was  his 
opinion  that  Dow's  heart  was  weak  and  that  further  he  was  poorly 
nourished.  In  answer  to  the  question  'whether  from  his  autopsy  he 
could  say  Dow  was  dead  by  the  time  he  struck  the  machine,'  the  doctor 
testified  that  if  there  had  been  no  injury  as  a  result  of  the  fall  on  the 
machine  and  Dow  had  been  attacked,  he  would  have  expected  at  the 
time  he  performed  the  autopsy  that  the  man  was  in  the  last  stages  of 
tuberculosis  with  a  consequent  affection  of  the  heart  and  that  he  dropped 
dead,  but  having  his  throat  cut  there  was  a  chance  that  he  had  a  collapse 
as  a  result  of  his  condition  and  fell  and  got  his  neck  cut." 

[1-^]  Manifestly  the  burden  of  proof  was  upon  the  dependents  to 
prove  that  the  alleged  injury  to,  and  death  of,  the  employee  was  sus- 
tained and  resulted  while  the  employee  was  alive,  and  that  it  arose  out  of 
and  in  the  course  of  his  employment.  If  believed  upon  the  uncontradicted 
testimony  of  the  two  and  only  expert  witnesses  to  the  effect  that,  whether 
the  boy  was  dead  when  he  struck  the  machine  or  whether  he  was  living 
and  the  machine  caused  his  death,  it  is  as  reasonable  to  say  one  thing  as 
another;  and  that  whether  or  not  he  was  dead  at  the  time  he  struck  the 
machine  would  be  absolutely  impossible  for  any  doctor  to  say  definitely, 
the  member  and  the  Industrial  Accident  Board  warrantedly  could  have 
found  that  the  solution  of  the  question  remained  one  of  pure  conjecture. 
But  the  member  and  the  board  were  not  bound  to  believe  or  to  accept 
the  conclusions  of  these  witnesses;  and  they  had  the  right,  based  upon 
reasonable  inferences  drawn  from  the  facts  established  by  the  evidence 
before  them,  to  find  as  they  did  that  the  employee  was  not  dead  when 
he  fell  upon  the  machine,  but  was  living  and  the  machine  caused  his 
death.  The  member  and  the  board  based  that  finding  principally  upon 
the  fact  that  the  evidence  showing  that  there  was  a  spurting  of  blood 
as  far  as  three  feet  from  the  gash  in  the  throat  indicated  the  strength 
of  the  heart  as  alive  and  forceful  at  the  time.  Von  Ette's  Case,  223 
Mass.  56,  111  N.  E.  696,  L.  R,  A.  1916D,  641.  See  Sanderson's  Case, 
224  Mass.  558,  113  N.  E.  355.  We  ^annot  say  as  matter  of  law  the  con- 
clusion of  the  member  and  board  was  unsupported  by  the  evidence. 

[4]  The  insurer  next  contends  that — 

"If  the  employee  was  alive  when  he  struck  the  machine,  the  cause  of 
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his  fall  was  the  proximate  cause  of  death,  and  that  cause  is  unknown 
and  conjectural." 

It  is  quite  plain  the  cause  of  the  fall  was  the  remote  cause,  and  that 
the  fall  itself  was  the  dominant  and  proximate  catise  which  placed  the 
body  of  the  employee  in  such  relation  to  revolving  parts  of  the  machine 
that  the  edge  of  the  beam-head  pressed  against  the  neck  of  that  person 
in  such  manner  as  to  sever  the  carotids,  tear  out  the  neck  and  cause 
death.  Bohaker  v.  Travelers'  Ins.  Co.,  215  Mass.  32,  35,  102  N.  E.  342, 
46  L.  RA.   (N.  S.)  543,  and  cases  cited. 

[5]  The  insurer  finally  contends  that  the  fall  did  not  arise  out  of 
the  employment  Indisputably  the  injury  occurred  during  the  course  of 
the  employment,  and  the  fall  into  the  machine  was  from  the  front  of 
the  machine  where  the  employee  was  standing  in  the  active  performance 
of  bis  duty. 

The  real  question  is  not  so  much  the  cause  of  the  fall  or  whether 
the  fall  as  such  arose  out  the  employment,  but  whether  the  risk  and  harm 
of  a  fall  into  or  upon  machinery  then  in  use  by  an  employee  are  incidents 
of  that  business  and  hazards  to  which  the  workman  would  have  been  ex- 
posed apart  from  that  business.  McNichol's  Case,  215  Mass.  497,  499, 
102  N.  E.  697,  L.  R.  A.  1916A,  306;  Wicks  v.  Dowell,  [1905]  2  K.  B. 
225.  We  think  the  injury  arose  out  of  and  in  the  course  of  the  employ- 
ment Brightman's  Case,  220  Mass.  17,  107  N.  E.  527,  L.  R,  A.  1916A, 
321;  Mooradjian's  Case,  229  Mass.  521,  118  N.  E.  951;  Hallett's  Case, 
230  Mass.  326,  328,  119  N.  E.  ^73, 

Decree  affirmed. 


-♦♦♦- 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


WEATHERBEE'S  CASE. 


In  re  MASSACHUSETTS   BONDING   &  INS.   CO.* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 
ACT— FINDINGS   OF  ACCIDENT   BOARD— FINALITY. 
Findings   of    Industrial    Accident    Board    on    all   questions   of    fact, 

under  Workmen's  Compensation  Act,  pt.  3,  §  11,  as  amended  by  St.  1912, 

c  571,  §  14,  are  final,  and  cannot  be  set  aside,  if  there  is  any  evidence  to 

support  them. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Z  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 
ACT— INJURY     IN     COURSE     OF     EMPLOYMENT— QUES- 
TIONS OF  PACT. 
Whether  deceased  servant  received  injury  which  caused  his  death, 

and  whether  injury  arose  out  of  and   in  course  of  employment,   were 

questions  of  fact  for  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

*Dcdsion  rendered,  Nov.  27,  1918.  *120  N.  E.  Rep.  845. 
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3.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 
ACT— FINDING  AS  TO  CAUSE  OF  DEATH— CONFLICTING 
~      EVIDENCE. 

Where,  on  question  whether  deceased  servant's  death  was  caused 
by  strain  of  swinging  heavy  sledgehammer,  thereby  injuring  and  weaken- 
ing an  already  diseased  heart,  or  was  matter  of  speculation  and  conjecture, 
evidence  was  conflicting,  finding  of  Industrial  Accident  Board  must 
stand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Bertha  H. 
Weatherbee  for  compensation  for  the  death  of  her  husband,  Amos 
Weatherbee,  the  employee,  opposed  by  the  Town  of  North  Attlcboro,  the 
employer,  and  the  Massachusetts  Bonding  &  Insurance  Company,  the 
insurer.  Claim  for  compensatron  was  dismissed,  denial  affirmed  by  the 
superior  court,  and  from  its  decree  the  claimant  widow  appeals.  Decree 
affirmed. 

The  medical  testimony  as  to  the  cause  of  death  was  as  follows : 

Dr.  Willis  L.  Hale  testified  that  he  is  a  practicing  physician,  having 
practiced  in  Attleboro  for  16  years.  He  was  called  to  the  Smith  street 
crusher  in  North  Attleboro  on  August  5,  1916,  to  attend  Amos  Weather- 
bee. He  found  him  dead,  lying  flat  on  his  back  amongst  some  stones, 
and  there  was  a  hammer  by  his  side.  The  men  told  him  that  there  was 
no  struggle,  but  that  he  collapsed  He  was  pretty  well  blanched  out, 
completely  relaxed  and  still  warm.  There  were  no  bruises  on  his  head, 
arms  or  legs.  He  examined  his  eyes  and  found  them  dilated.  Upon 
examining  the  wrist  for  his  pulse,  he  found  the  arteries  were  hard,  or 
sclerotic  He  decided  then  that  Mr.  Weatherbee  had  died  of  acute  heart 
failure.  After  listening  to  the  testimony  this  morning,  from  what  the 
men  told  him  at  the  crusher  at  the  time  of  his  death,  and  from  his 
examination,  he  should  say  that  Amos  Weatherbee  had  died  of  acute 
dilatation  of  the  heart,  evidently  from  exertion.  He*  should  say  that  the 
arteries  were  sclerotic;  they  had  probably  weakened  the  heart,  and 
that  exertion  of  swinging  a  heavy  sledgehammer  might  have  caused  acute 
dilation  or  heart  failure.  He  has  heard  no  evidence  this  morning  at  the 
hearing  of  any  other  cause  for  death  in  this  case;  the  conditions  did  not 
show  apoplexy  or  anything  of  that  sort,  and  he  probably  would  have  lived 
if  he  had  not  swtmg  the  hammer. 

Under  cross-examination^  Dr.  Hale  testified  that  he  had  never 
specialized  in  diseases  of  the  heart.  The  conditioning  of  hardening  of 
arteries  in  the  wrist  that  he  found  in  Mr.  Weatherbee  would  be  apt  to 
indicate  that  the  other  arteries  in  the  body  were  hard.  He  doubts  if  any 
one  could  tell  absolutely  whether  Mr.  Weatherbee  died  of  acute  dilatation 
of  the  heart  or  coronary  sclerosis  without  a  post  mortem  examination. 
But  he  does  not  think  this  man  would  have  died  so  suddenly  with 
coronary  sclerosis;  he  would  expect  a  history  of  trouble  in  such  a  case, 
he  bases  his  opinion  that  Mr.  Weatherbee  died  of  acute  dilatation  of  the 
heart  because  he  collapsed  when  standing  upright.  The  fact  that  Mr. 
Weatherbee  was  accustomed  to  lifting  the  sledgehammer  does  not  alter 
his  opinion  that  it  was  an  extreme  exertion  at  that  time.  If  his  con- 
dition was  such  as  the  doctor  thinks  it  was,  that  is,  one  of  general 
sclerosis  of  the  arteries  and  enlarged  heart,  he  was  liable  to  drop  dead 
any  time  he  made  the  extra  exertion.  Enlarged  heart  usually  accompanies 
hardening  of  the  arteries. 

Dr.  Daniel  J.  Kiley  testified  that  he  was  graduated  from  .  Tufts 
Medical  School;  he  then  went  to  St.  Joseph's  Hospital  in  Providence, 
and  to  the  De  Pau  Hospital  in  South  Carolina.    He  has  been  in  general 
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practice  in  North  Attleboro  for  three  years,  and  he  also  does  surgical 
work.  He  never  saw  Amos  Weatherbee  during  his  life,  and  did  not  sec 
his  remains.  When  a  sclerotic  condition  exists  it  requires  an  increase  of 
pressure  to  force  the  blood  through  the  arteries,  and  that  requires  over- 
development of  the  heart  muscle.  Then  the  time  comes  when  the  develop- 
ment has  reached  its  maximum,  the  elasticity  of  the  heart  muscle  has 
been  expanded,  and  the  musculature  has  outlived  its  life;  retrogressive 
change  takes  place  in  the  heart  muscles,  and  it  starts  to  weaken  thereafter. 
He  should  say,  from  the  evidence,  that  in  Amos  Weatherbee's  case  ,the 
heart  was  slerotic;  that  it  had  reached  the  state  of  development  wehere 
there  was  no  further  strength  left  to  the  heart  muscles;  myocarditis  had 
taken  place,  due  to  the  impoverished  blood  supply,  and  when  he  exerted 
the  force  necessary  to  lift  the  heavy  sledgehammer,  the  blood  pressure 
was  increased,  and  that  pressure  on  the  heart  muscle,  through  the  blood 
supply,  caused  spasm;  the  heart  failed  to  respond  with  enough  energy 
to  send  the  blood  back,  and  it  gave  way  under  the  strain.  On  the  history 
of  the  case  as  he  heard  it  to  day  at  the  hearing,  he  does  not  see  any 
other  efficient  cause  of  the  death  of  Amos  Weatherbee  from  acute 
dilatation  of  the  heart  than  the  extreme  exertion  required  to  swing  the 
sledgehammer  a  number  of  times. 

Under  cross-examination.  Dr.  Kiley  testified  that  he  has  not  specialized 
in  diseases  of  the  heart;  but  he  has  treated  people  with  heart  lesions  and 
hardening  of  the  arteries.  The  fact  that  Amos  Weatherbee  had  used  the 
sledgehammer  during  a  period  of  seven  or  eight  years  does  not  change 
the  doctor's  opinion  that  it  was  extreme  exertion  at  that  time.  The  doctor 
excludes  cerebral  hemorrhage  as  a  cause  of  death  in  this  case,  because 
sudden  deaths  from  cerebral  hemorrhage  are  very  uncommon.  H  the 
cerebral  hemorrhage  occurs  at  the  nerve  of  respiration  at  the  base  of 
the  brain,  death  would  be  sudden ;  but  it  usually  occurs  in  the  motor  area, 
which  controls  the  muscles,  and  in  this  case  it  is  not  likely  to  result 
in  sudden  death.  A  person  might  be  ill  with  acute  dilatation  of  the 
heart  for  two  or  three  months  and  then  recover,  but  this  only  occurs  in 
the  young;  he  has  never  heard  of  or  seen  any  such  case  in  people  of 
middle  age;  with  them  it  is  usually  sudden.  Deaths  from  myocarditis 
may  or  may  not  be  sudden.  In  the  past  two  years  he  has  attended  two 
cases  of  myocarditis  resulting  in  sudden  death,  one  of  them  a  month  ago. 
In  this  latter  case  he  remembers  that  the  patient's  appearance  after 
death  was  a  state  of  collapse,  the  pupils  were  dilated  and  the  face  was 
blanched.  People  frequently  die  in  bed  from  myocarditis.  Death  from 
angina  pectoris  in  bed  is  not  frequent. 

Dr.  Melvin  Seymour  testified  that  he  was  graduated  from  the  Harvard 
Medical  School,  was  house  officer  at  the  City  Hospital,  and  is  now  con- 
nected with  the  Massachusetts  (jeneral  Hospital.  He  has  specialized  on 
the  subject  of  internal  medicine  and  has  written  on  the  subject.  Hav- 
ing listened  to  the  testimony  at  the  hearing  to-day,  he  should  say  that 
Amos  Weatherbee's  death  might  have  been  the  result  of  any  one  of  the 
following  causes;  acute  dilatation  of  the  heart,  an  acute  attack  of  angina 
pectoris,  cerebral  hemorrhage,  or  accute  uremia.  He  could  not  state  to 
which  one  of  these  possible  causes  the  death  was  due.  He  could  not  rule 
out  angina  pectoris,  or  coronary  sclerosis,  because  it  may  ,or  may  not  result 
in  sudden  death.  The  person  so  afflicted  may  collapse  suddenly  after 
one  severe  pain,  or  he  may  have  intermittent  pains  extending  over  a  longer 
period.  He  has  known  of  cases  of  stidden  death  from  coronary  sclerosis 
where  unusual  stress  has  been  put  upon  the  heart,  such  as  the  raising  of 
heavy  loads,  etc.  From  the  history  of  this  case,  however,  he  should  say 
that  Amos  Weatherbee  was  not  doing  anything  unusual,  but  that  he  was 
engaged  in  the  work  to  which  he  was  accustomed.  Death  may  or  may  not 
he  sudden  from  acute  dilatation  of  the  heart;  it  is  not  a  rule  that  it  is  al- 
ways sudden.  It  is  possible  for  a  person  to  have  it  for  months;  and  this 
lingering  condition  is  not  true  of  the  young  alone.    Cerebral  hemorrhage 
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may  cause  instant  death,  like  apoplexy,  or  the  patient  may  linger. 
This  man  might  have  died  as  readily  from  acute  uremia  after  eating 
heavily  as  from  swinging  a  hammer. 

Under  cross-examination,  Dr.  Seymour  testified  that  it  is  true  that 
there  is  an  age  limit  to  a  man's  endurance,  to  the  amount  of  heavy  work 
that  he  can  do.  He  would  not  care  to  say  that  Amos  Weatherl>ee's  death 
was  not  .caused  by  acufe  dilatation  brought  about  by  swinging  the  heavy 
sledgehammer,  and  he  could  not  state  that  it  was. 

Dr.  Cadis  Phipps  testified  that  he  was  graduated  from  the  Harvard' 
Medical  School;  then  went  to  the  City  Hospital,  South  Department;  he 
was  on  the  staff  of  the  City  Hospital  for  six  or  seven  years;  he  is  as- 
sistant professor  of  medicine  at  Tufts  Medical  School.  He  has  specialized 
in  the  subject  of  internal  medicine  and  has  written  on  the  subject.  After 
listening  to  the  testimony  this  morning,  he  could  not  state  the  cause  of 
Mr.  Weatherbee's  death.  He  mentioned  four  possible  causes  for  the  death 
as  follows:  Sclerosis  of  the  coronary  arteries;  cerebral  hemorrhage, 
commonly  calley  apoplexy;  acute  uremia;  acute  dilatation  of  the  heart 
He  has  heard  nothing  in  the  testimony  that  would  cause  him  to  rule  out 
any  one  of  these  causes.  Acute  uremia  results  in  instant  death. 
Cerebral  hemorrhage  might  result  in  sudden  death.  Acute  dilatation  of 
the  heart  can  result  in  instantaneous  death,  but  it  is  not  the  typical  thing; 
he  would  expect  previous  symptoms.  Coronary  sclerosis  is  a  more  com- 
mon cause  of  sudden  death  than  dilatation.  From  the  testimony  he  has 
heard  nothing  in  the  case  that  removes  the  cause  of  death  from  the 
field  of  conjecture. 

Under  cross-examination.  Dr.  Phipps  testified  that  in  acute  dilatation 
of  the  heart  as  a  cause  of  death  he  would  expect  a  previous  history;  in 
uremia  there  might  or  might  not  be  previous  symptoms;  in -cerebral 
hemorrhage  there  probably  would  not  be  previous  symptoms.  In  coronary 
sclerosis  there  might  or  might  not  be  previous  symptoms,  but  in  most  of 
the  cases  of  death  from  coronary  sclerosis  that  he  has  seen  there  has  not 
been  a  previous  history.  If  the  exertion  of  swinging  a  heavy  sledge- 
hammer were  going  to  have  an  effect  in  any  one  of  the  four  possible 
causes  of  the  sudden  death  in  this  case,  he  should  think  it  would  most 
probably  have  an  effect  in  acute  dilatation  of  the  heart.  The  absence  of 
a  previous  history  of  heart  ailment  in  this  case,  however,  would  tend  to 
indicate  the  improbability  of  acute  dilatation.  He  could  not  say  that  swing- 
ing the  hammer  caused  or  hastened  his  death  by  any  one  of  these  fpur 
possible  causes.  He  does  not  know  whether  the  exertion  of  swinging  a 
sledgehammer  would  accelerate  sclerosis;  it  might  have  an  effect  in 
sudden  death  by  cerebral  hemorrhage;  he  does  not  know  whether  such 
an  exertion  would  have  an  effect  in  acute  uremia;  but  unusual  strain  is 
recognized  as  having  an  effect  in  acute  dilatation  of  'the  heart  He  would 
not  form  an  opinion  that  swinging  the  sledgehammer  could  be  regarded 
as  an  "extra  exertion,"  and  as  such  a  factor  in  the  death  of  Amos 
Weatherbee,  because,  from  the  history  of  the  case,  it  seemed  to  him  that 
he  was  engaged  in  his  accustomed  work.  The  manner  in  which  "extra 
exertion"  would  play  a  part  would  be  as  an  unaccustomed  or  unusual 
strain,  or  exertion.  Of  course,  there  is  a  limit  to  the  age  when  a  man 
can  engage  in  heavy  work  such  as  described  in  this  case. 

H.  H.  Patten  of  Boston,  for  appellant. 

Joseph  A.  Dennison  and  Robt.  Gallagher,  both  of  Boston  for  appellee 
insurer. 

Crosby,  J.  This  is  a  proceeding  under  the  Workmen's  Compensation 
Act.  The  deceased  at  the  time  of  his  death  was  in  the  employ  of  the  town 
of  North  Attleboro,  as  a  laborer,  and  had  charge  of  a  stone  crusher 
owned  and  operated  by  the  town.  As  a  part  of  his  duties,  he  was  re- 
quired to  break  stone  into  small  pieces  with  a  16-pound  sledgehammer, 
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the  broken  pieces  to  be  put  into  the  crusher.  At  the  time  of  the  alleged 
injury  he  was  breaking  stone  with  the  sledgehammer;  he  had  struck 
several  blows  and  was  in  the  act  of  striking  another,  when  he  collapsed 
and  fell  to  the  g^round,  dying  in  about  five  minutes  without  regaining  con- 
sciousness. 

It  is  the  contention  of  the  claimant  that  death  was  due  to  the  strain 
of  swinging  the  hammer  causing  an  injury  to  the  heart,  which  at  that 
time  was  in  a.  weakened  condition  from  arterio-sclerosis.  The  insurer 
contends  that  upon  the  evidence  the  cause  of  death  was  a  matter  of 
conjecture;  this  contention  was  sustained  by  the  Industrial  Accident 
Board  on  review,  and  the  widow's  claim  for  compensation  was  dismissed, 
upon  the  report  filed  by  the  committee  of  arbitration,  a  majority  of  whom 
found  that  the  employee's  death  was  the  result  of  an  injury  which  arose 
out  of  and  in  the  course  of  his  employment. 

[1,2]  The  findings  of  the  Industrial  Accident  Board,  imder  the  act, 
on  all  questions  of  fact  are  final  and  cannot  be  set  aside  if  there  is  any 
evidence  to  support  them.  St.  1911,  c.  751,  pt  3,  §  11,  as  amended  bv 
St  1912,  c.  571,  §  14.  Whether  the  deceased  received  an  injury  which 
caused  his  death,  and  whether  the  injury  arose  out  of  and  in  the  course 
of  his  employment,  we.e  questions  of  fact. 

[3]  Upon  the  question  whether  the  employee's  death  was  due  to  the 
strain  of  swinging  the  heavy  sledgehammer,  thereby  causing  an  injury 
to  an  already  weakened  and  diseased  heart,  or  was  a  matter  of  specula- 
tion and  conjecture,  the  evidence  was  conflicting.  Accordingly  the  finding 
of  the  board  must  stand.  The  case  is  governed  in  principle  by  John  T. 
Murphy's  Case,  230  Mass.  99,  119  N.  E.  657,  Sanderson's  Case,  224  Mass. 
558,  113  N.  E.  355,  and  similar  cases.  See,  also,  Grant  v.  Glasgow  & 
South  Western  Ry.,  1  B.  W.  C.  C.  17. 

Decree  affirmed. 

»••  — 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Worcester. 


DEMBINSKI'S  CASE. 


Appeal  of  EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION.* 

1.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— DEPENDENCY  OF  PARENT. 

Under  Workmen's  Compensation  Act,  pt.  2,  §7,  as  amended  by  St. 
1914,  c.  708,  §  3,  in  deciding  whether  parent  is  wholly  or  partially  de- 
pendent on  wages  of  deceased  child,  expenses  incurred  by  parent  on  ac- 
count of  child  on  one  side  are  to  be  weighed  against  wages  received  by 
parent  from  child  on  other  side,  and  all  the  circumstances  are  to  be  con- 
sidered in  reaching  a  conclusion. 

(For  other  cases,  see  Master  and  Servant  Dec.  Dig.  §  386[2].) 

2.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— DEPENDENT    PARENTS— EXPENSES    ON    ACCOUNT 
OF  CHILD. 

Under  Workmen's  Compensation  Act,  pt.  2,  §  6,  as  amended  by  St. 
1914,  c.  708,  §  2,  in  awarding  compensation  to  partially  dependent  parent 

*  Decision  rendered,  Nov.  25,  1918.    120  N.  E.  Rep.  856. 
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of  deceased  minor  child,  no  deduction  can  be  made  on  account  of  ex- 
penses for  clothing  annually  incurred  on  account  of  child,  which,  though 
to  be  considered  on  issue  of  dependency,  are  not  to  be  considered  after  that 
fact  is  determined. 

(For  other  cases,  see, Master  and  Servant  Dec.  Dig.  §  386[2].) 

5.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION^ 

ACT— APPEAI^-<2UESTIONS  REVIEWABLE. 

Where  both  single  member  of  Industrial  Accident  Board  in  his  re- 
port, and  full  board  on  appeal,  state  that  one  question  to  be  decided  is 
whether  claimants  were  dependent  on  earnings  of  deceased  child,  the 
employee,  thus  showing  point  was  considered  and  passed  on  at  hearings, 
such  point  is  open  on  appeal,  though  no  request  was  made  respecting  it. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

6.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— RIGHT  OF  FATHER  TO  AWARD. 

That  father  chose  to  have  deceased  minor's  wages,  as  well  as  his  own, 
turned  over  to  his  wife  as  manager  of  family  finances  did  not  diminish 
his  own  right  to  son's  wages,  or  his  obligation  to  support  family,  and  he 
was  entitled  to  entire  award,  under  Workmen's  Compensation  Act,  for 
death  of  son,  as  a  partial  dependent;   wife  not  being  such  also. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[2].) 

Appeal  from  Superior  Court,  Worcester  County. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  by  the  defendents  of  Stanislaw  Dembinski,  the  employee  for  his 
death,  opposed  by  the  American  Woolen  Company,  the  employer,  and 
the  Employers'  Liability  Assurance  Corporation,  the  insurer.  Compen- 
sation was  awarded,  the  award  affirmed  by  the  superior  court,  and  from 
its  decree  the  insurer  appeals.    Decree  modified,  and,  as  modified,  affirmed. 

Chas.  C.  Milton  and  Frank  L.  Riley,  of  Worcester,  for  appellant 

RuGG,  C.  J.  The  deceased  employee  met  his  death  as  the  result  of 
injury  arising  out  of  and  in  the  course  of  his  employment  by  a  sub- 
.scriber  under  the  Workmen's  Compensation  Act.  He  was  about  16  years 
of  age  and  lived  at  the  home  of  his  father,  who  was  the  head  of  his 
family,  consisting  of  his  wife,  the  mother  of  the  deceased,  and  other 
children.  The  single  member  of  the  Industrial  Accident  Board  and  the 
full  board  on  review  found  that  the  actual  cash  contribution  turned  over 
each  week  to  the  father  and  mother  by  the  deceased  was  $9.89,  and  that 
partial  dependency  of  each  parent  existed  to  the  extent  of  one-half  that 
sum. 

[1-4]  It  is  argued  that  the  amount  found  to  have  been  contributed 
by  the  deceased  should  be  reduced  by  the  sum  of  $100,  which  was  spent 
each  year  by  the  mother  for  the  purchase  of  such  clothes  as  the  deceased 
wanted,  and  which  were  necessary  for  him.  This  contention  is  not  sound. 
In  deciding  the  question  whether  a  parent  is  wholly  or  partially  dependent 
upon  the  wages  of  a  deceased  child,  the  expenses  incurred  by  the  parent 
on  account  of  the  child  on  the  one  side  are  to  be  weighed  against  the 
benefits,  including  wages,  received  by  the  parent  from  the  labor  of  the 
child  on  the  other  side.  All  the  circumstances  are  to  be  considered  in 
reaching  a  conclusion  whether  there  is  dependency  in  whole  or  in  part 
To  quote  the  words  of  section  7  of  part  2  of  the  act  (St.  1911,  c.  751)  as 
amended   (St.  1914,  c.  708,  §  3)  : 

"In  all  other  cases,"  that  is  to  say,  in  all  cases  except  those  where 
the  act  by  its  terms   fixes   conclusive   presumptions   as  to   dependency, 
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"question  of  dependency  in  whole  or  in  part  shall  be  determined  in  ac- 
cordance with  the  fact,  as  the  fact  may  be  at  the  time  of  the  injury. 

All  pertinent  elements  must  be  regarded  in  aceertaining  what  that 
fact  is.  but  when  the  fact  of  dependency  in  whole  or  in  part  has  been 
established  and  it  becomes  necessary  to  determine  the  amount  of  com- 
pensation to  be  paid,  then  resort  must  be  ha^  to  section  6,  part  2,  of  the 
Act,  as  amended  (St.  1914,  c.  708,  §  2),  and  its  terms  followed.  That 
section  contains  no  reference  to  any  other  standard  in  cases  of  partial 
dependency  than  the  "average  weekly  wages"  and  the  "amount  contributed 
by  the  employee"  out  of  such  weekly  wages.  It  makes  no  reference  to 
expenses  incurred  by  the  parent  on  account  of  the  child  and  authorizes 
no  deductions  on  that  account.  That  such  expenses  are  not  to  be  re- 
garded in  this  connection  was  decided  in  Murph/s  Case,  218  Mass.  278, 
105  N.  E.  635.  and  Grove's  Case,  223  Mass.  187,  111  N.  E.  702.  These 
provisions  of  the  act  are  important  in  cases  where  the  deceased  is  a 
minor  child  and  the  claimant  a  parent  under  obligation  to  support.  There 
is  nothing  in  the  present  record  to  show  that  the  deceased  had  ever  been 
emancipated  or  that  the  ordinary  legal  relation  between  a  father  and 
minor  son  earning  wages  did  not  exist.  Under  such  ^circumstances  the 
father  was  entitled  to  the  wages  of  the  son  and  was  obliged  to  fur- 
nish him  reasonable  support,  including  board  and  clothes.  Tomroos  v. 
Autocar  Co.,  220  Mass.  336,  341,  107  N.  E.  1015.  There  are  no  controlling 
facts  to  show  that  either  parent  acted  as  banker  for  the  child  by  keeping 
the  wages  of  the  latter  for  his  use.  The  record  indicates  rather  that 
the  parent  exercised  the  common-law  right  of  receiving  and  using  as 
his  own  the  earnings  of  his  minor  child.  That  being  so,  the  amount 
spent  by  the  agent,  presumably  from  his  own  funds,  for  clothing  of  the 
deceased  son,  is  not  to  be  deducted.  In  Grove's  Case,  where  expenditures 
for  "clothing,  tuition  and  incendentials"  were  deducted  from  the  wages 
in  order  to  ascertain  the  amount  contributed  to  the  dependent  parent,  the 
deceased  employee  was  a  son  who  had  reached  his  majority,  and  who 
therefore  was  responsible  for  his  own  clothing.  That  case  is  quite  distin- 
guishable from  the  present  on  this  point. 

[5,6]  The  ihsurer  contends  that  the  finding  of  the  board,  to  the 
effect  that  the  father  and  mother  were  each  partially  dependent  in  equal 
degree  upon  the  wages  if  the  deceased,  is  not  warranted  by  the  evidence. 
This  point  is  open  on  the  appeal,  although  no  request  was  made  respecting 
it,  because  both  the  single  member  in  his  report  and  the  board  on  appeal 
state  that  one  of  the  questions  to  be  decided  is  whether  the  claimants 
were  dependent  upon  the  earnings  of  the  deceased  employee.  That  shows 
that  the  point  now  urged  was  considered  and  passed  upon  at  the  hearings 
on  the  facts.  The  testimony  of  the  father  was  that  the  deceased  some- 
times— 

"would  turn  his  money  over  to  his  father  and  sometimes  to  his  mother, 
whoever  happened  to  be  at  home.  *  *  *  If  the  boy  needed  a  suit  he 
would  ask  his  mother  to  get  it  for  him  and  she  would  do  so." 

The  mother  testified  that  the  deceased — 
"handed  her  his   pay   envelope  every   Friday   unopened.     She   was   the 
treasurer  in  the  home  and  all  the  members  of  the  family  turned  over 
their  money  to  her.    If  she  was  not  at  home  Stanislaw  would  turn  over 
his  money  to  his  father,  but  the  money  was  finally  turned  over  to  her. 

*  *  *  When  he  wanted  clothes  she  would  go  down  town  with  him 
and  buy  what  he  wanted." 

A  sister  of  the  deceased  testified  that — 

"Stanislaw   turned   over   all   the   money   he   earned   to   her   mother. 

*  *  *  Whenever  Stanislaw  wanted  clothes  he  went  to  her  mother  and 
either  the  latter  or  her  father  went  with  him  to  buy  them." 

The  natural  inference  from  this  evidence  seems  to  us  to  be  that  the 
whole  contribution  was  for  the  benefit  of  the  father,  upon  whom  as  head 
Vol.  ni — Comp.  11, 
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of  the  family  rested  the  entire  legal  obligation  to  support  his  wife  and 
children,  and  who  as  father  was  entitled  as  matter  of  law  to  all  the  wages 
of  the  deceased,  his  minor  son.  If  he  chose  to  have  the  wage  of  his 
minor  son  as  well  as  if  himself  turned  over  to  the  wife  as  his  agent  in 
managing  the  finances  of  the  family,  that  did  not  diminish  his  right  to 
the  wages  of  his  minor  son  or  his  obligation  to  support  his  family,  or 
his  ultimate  dependence  upon  those  wages  in  performing  his  obligation 
as  the  head  of  the  family  to  support  its  members.  That  obligation  rested 
wholly  upon  him.  He  had  not  undertaken  to  shift  the  burden  upon  his 
wife  in  any  degree.  He  had  not  abandoned  his  obligation  in  this  regard, 
but  was  discharging  his  full  duty.  The  real  benefit  arising  from  the  earn- 
ings of  the  son  was  his.  The  entire  award  should  be  made  to  the  father. 
Pagnoni's  Case,  230  Mass.  9,  118  N.  E.  94a  The  decree  in  the  opinion  of 
a  majority  of  the  court  is  to  be  modified  accordingly,  and  as  thus  modified 
is  affirmed. 

So  ordered. 


SUPREME  COURT  OF  MINNESOTA. 


ERICKSON 

V, 

ST.  PAUL  CITY  RY.  CO. 


O'MALLEY 

V, 

SAME.     (Nos.  21038,  21046.)*     , 

1.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 
LAW— PARTIES  ENTITLED  TO  BENEFIT  OF  ACT. 
Where  a  workman  has  completed  his  day's  work  and  has  left  the 

premises  where  he  was  employed  and  is  not  then  engaged  in  performing 

any  service  of  his  employment  and  meets  with  an  accident,  he  is  not 

within  the  Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 

Appeal  from  District  Court,  Ramsey  County;   Hascal  R.  Brill,  Judge. 

Separate  actions  by  Gilbert  E.  Erickson  and  by  Thomas  O'Malley 
against  the  St.  Paul  City  Railway  Company.  Judgment  in  each  case  for 
plaintiff,  and  from  an  order  den3ring  its  motion  for  judgment  notwith- 
standing the  verdict  or  for. a  new  trial,  defendant  in  each  case  appeals. 
Order  affirmed  in  both  cases. 

McLaughlin  &  McLaughlin  and  C.  N.  Conzett,  all  of  St.  Paul,  for 
appellant. 

W.  D.  Dwyer,  of  St.  Paul  (C.  D.  O'Brien,  of  St.  Paul,  of  counsel), 
for  respondents. 

.  Taylor,  C.    Both  these  actions  arose  out  of  the  same  accident  and 
rest  upon  the  same  state  of  facts  and  present  the  same  questions.    They 

♦  Decision  rendered,  Nov.  29,  191ft.     169  N.  W.  Rep.  532.    Syllabus"by 
the  Court. 
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were  tried  separately  in  the  district  court,  but  were  argued  and  submitted 
together  in  this  court.  In  both  cases  the  plaintiff  recovered  a  verdict  and 
the  defendant  appealed  from  an  order  denying  its  motion  for  judgment 
notwithstanding  tiie  verdict  of  for  a  new  trial.  Our  observations  apply 
equally  to  both  cases. 

The  questions  presented  are:  (1)  Whether  the  facts  bring  the  cases 
within  th*  workmen's  compensatiin  law;  and  (2)  whether  the  evidence 
is  sufficieilt  to  sustain  the  finding  of  negligence  on  the  part  of  the  de- 
fendant. 

[1]  1.  Defendant  asserted  in  its  answer  that  the  cause  of  action 
came  within  and  is  governed  by  the  Workmen's  Compensation  Law,  and 
that  a  common-law.  action  for  damages  will  not  lie.  By  consent  the 
parties  tried  this  issue  to  the  court  as  a  preliminary  proceeding  before 
beginning  the  trial  of  the  case  proper,  and  the  court  ruled  that  the  case 
was  not  within  the  Compensation  Law.  Defendant  urges  this  ruling  as 
error. 

The  plaintiffs  were  employees  of  the  Northern  States  Power  Com- 
pany and  members  of  a  crew  engaged  in  maintaining,  altering  and  re- 
pairing its  power  lines  in  and  near  the  city  of  St  Paul.  The  crew  went 
wherever  their  services  were  needed  and  when  they  had  completed  the 
work  at  one  point  would  proceed  to  another.  The  company  provided  an 
auto  truck  with  a  driver  on  which  the  tools  and  materials  used  by  the 
crew  were  carried,  and  upon  which  the  members  of  the  crew  rode  when 
moving  from  one  point  on  the  line  to  another.  The  company  did  not  . 
convey  the  members  of  the  crew  to  the  place  of  work  in  the  morning, 
nor  return  them  to  their  homes  at  night.  The  truck  was  kept  near  the^ 
residence  of  its  driver  on  Rice  street  and  proceeded  from  there  in  the* 
morning  and  returned  there  at  night.  Members  of  the  crew  going  in  the 
direction  traveled  by  the  truck  were  at  liberty  to  ride  on  it  if  they  wished, 
and  availed  themselves  of  this  privilege  whenever  they  found  it  con- 
venient to  do  so.  On  the  day  of  the  accident  they  were  at  work  on  Prior 
avenue  a  short  distance  north  of  University  avenue,  and  in  order  to  com- 
plete the  job  had  worked  until  nearly  10  o'clock  in  the  evening,  several 
hours  later  than  the  usual  quitting  time.  The  foreman  then  announced 
that  the  work  was  finished  and  directed  the  men  to  report  at  another 
location  in  the  morning.  Two  of  the  men  had  departed  previously,  the 
others,  including  the  plaintiffs,  got  on  the  truck,  which  proceeded  south 
along  Prior  to  University  avenue,  where  it  collided  with  one  of  defendant's 
street  cars.  The  injuries  for  which  plaintiffs  seek  to  recover  were  sus- 
tained in  this  collision. 

The  Workmen's  Compensation  Law,  in  section  8203,  G.  S.  1913,  pro- 
vides compensation  for  injuries  "arising  out  of  and  in  the  course  of 
employment,"  and  in  subdivision  (i)  of  section  8230,  G.  S.  1913,  declares 
that  uiis  provision  is  "not  to  cover  workmen  except  while  engaged  in, 
on,  or  about  the  premises  where  their  services  are  being  performed,  or 
where  their  service  requires  their  presence  as  a  part  of  such  service  at 
the  time  of  the  injury,  and  during  the  hours  of  service  as  such  workmen." 

It  is  clear  from  these  provisions  that  workmen  who  had  completed 
their  da/s  work  and  had  left  the  premises  where  they  were  employed  and 
are  not  engaged  in  performing  any  service  of  their  emplo}rment  are  not 
covered  by  the  Compensation  Law  until  they  again  enter  upon  the  per- 
formance of  the  service  for  which  they  are  employed.  In  the  case  at 
bar  it  will  be  noted  that  the  accident  happened  after  the  employees  had 
completed  their  day's  work  and  had  left  their  place  of  employment  and 
while  they  were  proceeding  toward  their  respective  homes.  Although 
they  were  riding  on  the  truck  of  their  employer,  it  clearly  appears  that 
their  contract  of  emplo)mient  imposed  no  obligations  upon  the  employer  to 
transport  them  to  or  from  the  place  of  work,  and  that  they  were  merely 
riding  as  licensees  to  serve  their  own  convenience.  Their  service  for  the 
day  had  terminated;  they  had  left  the  place  where  such  service  had  been 
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performed  and  were  no  longer  engaged  in  performing  any  service  for 
their  employer.  Under  such  circumstances  they  were  not  within  the  pro- 
visions of  the  compensation  Law  and  the  trial  court  ruled  correctly. 
Otto  V.  Duluth  St.  Ry.  Co.,  138  Minn.  312,  164  N.  W.  1020. 

[2]  2.  Prior  avenue,  extending  in  a  northerly  and  southerly  direction,* 
crosses  University  avenue,  extending  in  an  easterly  and  westerly  direction, 
at  the  foot  of  the  easterly  approach  to  the  bridge  over  the  railway  tracks 
at  the  Minnesota  Transfer.  Two  street  car  tracks  extend  along  University 
avenue,  over  which  interurban  cars  run  at  frequent  intervals,  west-bound 
cars  running  on  the  north  track  and  east-bound  on  the  south  track. 
University  avenue  is  a  wide  street.  Immediately  north  of  the  west-bound 
track  is  a  platform  at  which  the  west-bound  cars  receive  and  disch&rge 
passengers.  This  platform  is  about  30  feet  in  length  and  the  west  end 
of  it  is  about  75  feet  east  of  the  east  line  of  Prior  avenue.  Between  this 
platform  and  the  north  line  of  University  avenue  and  north  of  the  west- 
bound interurban  track  there  is  another  street  car  track  which  extends 
west  along  University  avenue  to  Prior  avenue  and  then  turns  north 
along  Prior  avenue.  A  Hamline  car  was  standing  at  or  near  the  plat- 
form on  this  last  mentioned  track  and  a  west-bound  interurban  car 
stopped  at  the  platform.'  The  Hamline  car  started  toward  Prior  avenue, 
and  a  trifle  later  the  interurban  car  started  in  the  same  direction  along 
the  adjoining  track.  As  the  Hamline  car  turned  north  on  Prior  avenue, 
the  truck  on  which  the  plaintiffs  were  riding  passed  it  going  south  and 
immediately  afterward  collided  with  the  interurban  car.  The  view  be- 
tween the  driver  of  the  truck  and  the  motorman  of  the  interurban  car 
had  been  obstructed  by  a  building  and  by  the  Hamline  car  until  they 
dMrere  within  a  few  feet  of  each  other. 

Defendant  insists  that  the  accident  resulted  solely  from  the  negligence 
of  the  driver  of  the  truck  and  there  is  no  evidence  which  will  warrant  a 
finding  of  negligence  in  the  operation  of  the  street  car.  Defendant  con- 
cedes that  the  negligence  of  the  driver  of  the  truck  is  not  imputable  to  his 
passengers,  and  that  the  case  turns  upon  whether  the  evidence  justified 
the  jury  in  finding  that  defendant  was  negligent  in  the  operation  of  the 
street  car.  , 

Plaintiffs  assert  that  defendant  was  negligent  in  failing  to  have  the 
car  under  control  and  in  operating  it  at  an  excessive  and  dangerous  rate 
of  speed  without  giving  warning  of  its  approach.  The  evidence  is  con- 
flicting. The  motorman  testified  that  he  sounded  his  gong  continuously 
after  leaving  the  platform  until  the  collision ;  the  occupants  of  the  truck 
testified  that  no  warning  was  given.  Witnesses  testified  that  the  street 
car  had  attained  a  speed  of  no  more  than  6  or  8  miles  per  hour  and  was 
stopped  within  3  or  4  feet  after  the  collision;  other  witnesses  testified 
that  the  street  car  was  running  at  the  rate  of  25  miles  per  hour  and 
proceeded  25  or  30  feet  after  the  collision  before  it  stopped.  Defendant 
argues  forcibly  that»  the  distance  from  the  platform  where  the  car  had 
stopped  to  the  point  of  collision  being  not  more  than  125  feet  and  being 
upon  an  upgrade,  the  car  could  not  have  attained  any  great  speed.  But 
a  policeman  who  saw  the  collision  measured  the  distance  that  the  street 
car  shoved  the  truck  along  the  track  and  testified  that  this  distance  was 
25  feet.  If  this  testimony  is  true,  and  the  car  pushed  the  truck  sideways 
along  the  track  and  upgrade  for  that  distance  before  the  motorman  was 
able  to  bring  it  to  a  stop,  it  must  have  been  running  at  a  high  speed  to 
acquire  such  momentum.  We  think  that  the  evidence  made  the  question 
as  to  defendant's  negligence  a  question  for  the  jury. 

Order  afiirmed  in  both  cases. 
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NASH 

V. 

•MINNEAPOLIS  &  ST.  LOUIS  R.  CO.  (No.  21019.)* 

4.  MASTER   AND    SERVANT  — PLEADING  — APPLICATION    OF 

WORKMEN'S  COMPENSATION  ACT. 

That  a  Workmen's  Law  (see  Acts  35  Gen.  Assem.  c.  147)  existed  in  the 
state  of  Iowa  at  the  time  of  the  injury  is  unimportant;  it  being  a  matter 
of  defense,  to  be  pleaded  and  its  application  shown. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

Appeal  from  District  Court,  Ramsey  County;  Hugo  O.  Hanft,  Judge. 

Action  by  Emma  F.  Nash,  as  administratrix,  etc.,  against  the  Min- 
neapolis &  St  Louis  Railroad  Company.  There  was  a  mandate  from 
Minneapolis  Supreme  Court  reversing  the  judgment  for  plaintiff  entered 
upon  the  verdict,  after  its  reversal  by  United  States  Supreme  Court 
(242  U.  S.  619,  37  Sup.  Ct.  239,  61  L.  Ed.  531),  and  from  an  order 
denying  plaintiffs  application  for  leave  to  amend,  she  appeals.  Order 
reversed,  with  directions. 

Barton  &  Kay,  of  St.  Paul,  for  appellant. 

F.  M.  Miner,  M.  M.  Joyce,  and  Doi^ald  Evans,  all  of  Minneapolis, 
for    respondent 

QuiNN,  J.  Action  brought  in  the  district  court  of  Ramsey  county  to 
recover  under  the  federal  Employers'  Liability  Act  for  the  death  of 
plaintiff's  husband,  which  occurred  on  July  15,  1914,  as  the  result  of 
accidental  injury  to  his  person  received  on  the  7th  day  of  that  month 
while  in  the  employ  of  the  defendant  in  the  state  of  Iowa. 

It  is  alleged  in  the  complaint  that  at  the  time  of  his  injury  plain- 
tiff's intestate  was  in  the  'employ  of,  and  at  work  as  a  bridge  hand  for, 
the  defendant  on  its  line  of  interstate  railway  in  the  state  of  Iowa;  that 
the  work  in  which  he  was  engaged  was  in  connection  with  and  a  part 
of  interstate  commerce,  in  which  the  defendant  was  then  engaged;  that 
the  defendant  negligently  furnished  to  and  for  use  by  the  bridge  crew, 
of  which  the  deceased  was  a  member,  a  certain  gasoline  car;  that  it 
negligently  permitted  the  control  lever  and  machinery  of  said  car  to 
be  and  remain  in  such  defective  condition  that,  when  the  car  was  pushed 
or  moved  along  upon  the  track,  the  engine  would  automatically  go  into 
operation;  that  while  the  plaintiff's  intestate  was  engaged  in  the  duties 
of  his  employment  the  defendant,  through  one  of  its  servants,  a  member 
of  such  bridge  crew,  negligently  caused  said  car  to  be  pushed  along  and 
upon  its  track  and  put  into  operation,  so  that  said  car  was  carelessly 
and  negligently  run  against  and  upon  the  plaintiff's  intestate,  thereby 
causing  the  injury  which  resulted  in  his  death,  all  without  fault  or  negli- 
gence   upon    his   part 

The  plaintiff  recovered  a  verdict  upon  which  judgment  was  entered. 
The  judgment  so  entered  was  ultimately  reversed  by  the  Supreme  Court 
of  the  United  States  (242  U.  S.  619,  37  Sup.  Ct  239,  61  L.  Ed.  531), 
upon  the  ground  that  decedent  was  not,  at  the  time  of  his  injury,  engaged 

♦  Decision  rendered,  Nov.  29,  1918.     169  N.  W.  Rpp.  540.    Syllabus  by 
the  Cx)urt    • 
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in  interstate  commerce,  and  therefore  the  federal  act  did  not  apply. 
Pursuant  to  the  order  of  that  court  a  mandate  was  issued  from  Uiis 
court  and  filed  with  the  district  court  on  February  1,  1918^  reversing 
the  judgment  entered  upon  the  verdict.  Judgment  was  not  so  entered 
when  the  plaintiff  made  application  to  have  Uie  judgment  entered  upon 
the  verdict  set  aside,  and  for  leave  to  amend  her  complaint  by  eliminating 
therefrom  all  allegations  to  the  effect  that  the  defendant's  line  of  road 
was  an  interstate  highway,  and  that  its  buildings  and  equipments  referred 
to  were  used  in  interstate  commerce,  and  that  the  work  in  which  deceased 
was  engaged  at  the  time  of  his  injury  was  interstate,  and  by  pleading  in 
lieu  thereof  certain  provisions  of  the  statutes  of  the  state  of  Iowa,  which 
provide  for  the  survival  of  actions  and  the  distribution  of  money  recov- 
ered as  damages  for  death  by  worngful  act;  also  section  2Q71  of  the 
Code  of  Iowa  which,  in  effect,  abrogates  the  fellow-servant  rule  of  the 
common  law  and  adopts  the  doctrine  of  comparative  negligence. 

In  its  resistance  to  the  application  to  amend,  the  defendant  set  forth 
by  way  of  affidavit  that  a  cause  of  action  to  recover  damages  for  death 
by  wrongful  act,  under  the  laws  of  the  state  of  Iowa,  would  be  barrel 
by  the  statute  of  limitations  in  two  years;  also  that  at  the  time  of 
decedent's  injury  and  death  there  was  in  force  and  effect  in  that  state 
a  Workmen's  Compensation  Act  (Acts  35th  Gen.  Assem.  c.  147),  which 
determined  the  rights  of  the  parties  with  reference  to  the  cause  of  action 
set  forth  in  the  proposed  amendments;  that  said  act  provided  for  the 
institution  of  proceedings  before  the  Industrial  Commission;  that  such 
act  superseded  the  provisions  of  section  2071;  and  that,  as  to  employer 
and  employees  who  had  not  refused  its  provisions,  it  provided  the  only 
remedy.  The  district  court  denied  plaintiff's  application  for  leave  to 
amend,  and  this  appeal  is  from  that  order. 

The  defendant  railway  company  urges  that  the  complaint  states  a 
good  cause  of  action  under  the  federal  Employers'  Liability  Act,  and  that 
alone;  that  the  proposed  amendment  abandons  that  cause  of  action,  and 
states  an  entirely  different  cause  of  action,  arising  under  the  statutes  of 
the  state  of  Iowa;  that  the  amendment  would  therefore  amotmt  to  a 
departure  from  law  to  law  and  pleading  of  a  new  cause  of  action  and, 
being  first  asserted  more  than  two  years  after  its  accrual,  is  barred  by 
the  statute  of  limitations  of  the  state  of   Iowa. 

[1-3]  The  important  and  controlling  question,  then,  is  whether  the 
proposed  amendment  sets  forth  a  new  or  different  cause  of  action  than 
the  one  pleaded  in  the  original  complaint.  We  think  not.  The  plaintiff 
has  but  one  cause  of  action,  viz.  the  wrongful  act  of  the  defendant  in 
causing  the  injury  to  plaintiff's  intestate  which  resulted  in  his  death.  This 
cause  of  action  exists  by  virtue  of  the  statute,  which  authorizes  suit 
in  such  cases  by  the  representative  of  the  estate  of  the  deceased  person. 
There  was  but  one  right  of  action,  and  it  would  be  in  no  way  changed 
by  the  proposed  amendment.  The  action  was  brought  by  the  administra- 
trix, who  is  the  proper  party  to  prosecute  it,  whether  under  the  federal 
act  or  state  laws.  Whether  in  one  form  or  the  other,  it  is  by  the  same 
party,  against  the  same  party,  in  the  same  court,  to  recover  damages 
for  the  same  wrong.  Mayberry  v.  N.  P.  Ry.  Co.,  100  Minn.  79,  110 
N.  W.  356,  12  L.  R.  A.  (N.  S.)  675,  10  Ann.  Cas.  754;  Tuder  v.  Oregon 
Short  Line  Ry.  Co.,  131  Minn.  317,  155  N.  W.  200;  Basham  v.  Chicago 
&  G.  W.  Ry.  Co.  (Iowa)   157  N.  W.  192. 

[4] The  plaintiff  having  but  one  cause  of  action,  the  proposed  amend- 
ment was  in  support  of  the  original  complaint,  and  we  think,  in  view  of 
section  7783,  G.  S.  1913,  allowing  parties  in  furtherance  of  justice,  either 
before  or  after  judgment,  to  amend  their  pleadings,  the  amendment  should 
have  been  allowed.  We  are  not  unmindful  of  the  fact  that  the  allowance 
of  amendments  is  largely  in  the  discretion  of  the  trial  court  Under  this 
view  of  the  case,  the  statute  of  limitations  affords  no  defense.  The 
contention  that  there  existed   in  the   state  of   Iowa  at  the  time  of  a 
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Workmen's  Compensation  Law  is  unimportant  at  this  time.    That  is  a 
matter  of  defense,  to  be  pleaded  and  its  application  shown. 

The  order  appealed  from  is  reversed,  with  directions  that  the  action 
proceed  in   accordance  with  the  views  herein  expressed. 


SUPREME  COURT  OF  MINNESOTA. 


STATE   EX   REL.    LUNDGREN  ' 

V. 

DISTRICT  COURT  OF  WASHINGTON  COUNTY.    (No.  21110.)* 

ill'  l;v'i-  i  ..•.'  !!':'..:      ■'    '      . 

MASTER  AND  SERVANT—WORKMEN'S  COMPENSATION  ACT 
—"USUAL  COURSE  OF  DEFENDANT'S  BUSINESS." 
The   construction   of   the  building  referred   to   in   the  opinion   held 

within  the  "usual  course  of  the  employer's  business/*  within  the  meaning 

of  the  Workmen's  Compensation  Act  (Gen.  St  1913,  §§  8195-8230). 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 
(For  other  definitions,  see  Words  and   Phrases,   First  and   Second 

Series,  Usual  Course  of  Business.) 

Certiorari  to  District  Court,  Washington  County ;  J.  N.  Searles,  Judge. 

Certiorari  by  the  State,  on  the  relation  of  Viktor  Lundgren,  against 
the  District  Court  of  Washington  County,  etc.,  to  review  an  order  of 
that  court  holding  plaintiff  not  entitled  to  recover  under  Workmen's 
Compensation  Act    Judgment  reversed,  and  new  trial  granted. 

M.  E.  Louisell,  of  Duluth,  for  relator. 

Wilson  &  Thoreen,  of  Stillwater,  for  respondent. 

Brown,  C.  J.  Proceedings  under  the  Workmen's  Compensation  Act 
((icn.  St  1913,  §J  8195-8230),  in  which  the  trial  court  held  that  plaintiff 
was  not  entitled  to  recover  for  the  reason,  as  found  by  the  court,  that  the 
employment  in  which  plaintiff  was  engaged  at  the  time  of  his  injury 
was  not  "in  the  usual  course  of  defendant's  business."  Judgment  was 
ordered  and  entered  accordingly,  and  plaintiff  sued  out  a  writ  of  certiorari 
to  review  the  same. 

In  stating  the  facts  in  the  case,  which  are  not  in  dispute,  we  refer 
to  the  interested  parties  as  plaintiff  and  defendant;  plaintiff  being  the 
employee  and  defendant  the  employer. 

Defendant  is  a  corporation  created  under  and  pursuant  to  the  laws 
of  the  state,  and  since  its  organization  has  been  engaged  in  the  retail 
lumber  and  building  business.  In  May,  1917,  the  company  decided  to 
enlarge  its  business  by  adding  thereto  coal  and  other  fuel.  To  ac- 
complish this  it  became  necessary  to  build  a  shed  in  which  to  store  a 
supply  of  coal  for  the  trade.  Plaintiff  was  employed  by  defendant  for  a 
speci^c  part  of  the  work  of  constructing  this  shed.  In  the  performance 
of  the  work  he  received  an  accidental  injury,  arising  out  of  the  employ- 

♦Decision  rendered,  Nov.  15,  1918.     169  N.  W.  Rep.  488.     Syllabus  by 
the  Court. 
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ment,  for  which  he  claims  compensation.  He  was  an  employee  of  de- 
fendant The  employment  was  for  the  specific  purpose  of  laying  a 
concrete  foundation  and  concrete  floor  for  the  shed,  and  for  an  agreed 
compensation,  and  the  court  foimd  that  it  was  not  casual,  within  the 
meaning  of  the  Compensation  Act  The  court  further  found,  as  a  con- 
clusion of  law,  based  upon  the  facts  stated,  that  the  employment  was  hot 
in  the  usual  course  of  the  business  or  occupation  of  defendant,  and  not 
therefore  within  the  Compensation  Law.  Judgment  was  accordingly 
ordered  dismissing  the  proceeding. 

Whether  the  learned  trial  court  was  right  in  that  conclusion  is  the 
only  question  presented  by  the  record.  We  are  unable  to  concur  in  that 
view  of  the  case.  While  the  courts  of  the  different  states  are  somewhat 
at  variance  in  defining  or  applying  the  particular  provision  of  the  Com- 
pensation Act  here  involved,  namely,  the  clause  excluding  liability  of  the 
employer  when  the  employment  in  which  an  injury  is  received  is  not 
within  "the  usual  course  of  the  business  or  occupation*'  of  the  employer 
(UphoflF  V.  Industrial  Board,  271  111.  312,  111  N.  E.  128,  L.  R.  A.  1916E, 
329,  Ann.  Cas.  1917D,  1;  Carter  v.  Industrial  Com.  [Cal.]  1  Workmen's 
Com.  J.  497;  Geller  v.  Republic  Novelty  Works  [N.  Y.]  1  Workmen's 
Com.  J.  691;  Boyle  v.  Mahony  et  al.  [Conn.]  1  Workmen's  Com.  J.937; 
Holbrook  v.  Olympia  Hotel  Co.  [Mich.]  166  N.  W.  876),  we  think  the 
liberal  view  heretofore  followed  in  our  former  decisions  construing 
the  other  clause  of  the  act,  namely,  "within  the  scope  of  the  employment," 
should  apply  to  and  control  the  determination  of  the  question  whether 
a  particular  employment  be  within  the  usual  course  of  the  employer's 
business  or  occupation.  In  the  respect  stated  we  have  uniformly  applied 
a  liberal,  though  substantial,  rule,  with  a  view  of  giving  force  and  effect 
to  the  legislative  intent  in  the  enactment  of  the  law.  State  ex  rel.  v. 
District  Court,  128  Minn.  43,  150  N.  W.  211;  State  ex  rel.  v.  District 
Court,  131  Minn.  352,  155  N.  W.  103,  Ann.  Cas.  1917D,  866;  State  ex  rel. 
V.  District  Court,  129  Minn.  176,  151  N.  W.  912;  State  ex  reL  v.  District 
Court,  138  Minn.  131,  164  N.  W.  585,  L.  R.  A.  1918C,  116.  The  rule 
so  applied  finds  ample  support  in  the  authorities  elsewhere,  and  is  in 
harmony  with  the  general  canons  controlling  the  construction  and  applica- 
tion of  such  statutes.  It  should  control  in  the  case  at  bar.  Here  Ae 
employer  was  engaged  in  the  lumber  and  building  material  trade,  and  for 
the  purpose  of  adding  thereto  a  line  of  fuel  constructed  a  shed  in  which 
to  keep  and  store  the  new  stock.  The  addition  was  to  become  perma- 
nently a  part  of  defendant's  business,  and  the  shed  was  a  permanent 
structure,  wi#i  a  solid  concrete  foundation  and  floor.  While  the  defendant 
was  not  a  building  contractor,  nor  engaged  in  specific  work  of  that  kind, 
the  construction  of  the  shed  in  question  was  in  furtherance  of  its  estab- 
lished business,  a  necessary  part  thereof,  and  we  discover  no  sufficient 
•  reason  for  holding  that  it  was  outside  of  and  beyond  what  is  customary 
and  usual  in  a  situation  of  the  kind.  That  should  be  the  test  in  con- 
struing the  statute.  The  construction  of  the  shed  should  therefore  be 
held  within  the  usual  course  of  defendant's  business,  within  the  meaning 
and  contemplation  of  the  statute.  We  so  hold.  This  conclusion  finds 
support  in  the  decision  rendered  in  the  case  of  State  ex  rel.  v.  District 
Court  of  Ramsey  County,  138  Minn.  416,  165  N.  W.  268. 

The  case  of  State  ex  rel.  v.  District  Court  of  Douglas  County,  138 
Minn.  103,  164  N.  W.  366,  is  not  in  point.  There  the  employment  was 
not  only  casual,  but  was  for  a  temporary  purpose  only. 

Judgment  reversed,  and  new  trial  granted. 
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STATE  EX  REL.  McCarthy  bros.  co. 

V. 

district  court  of  HENNEPIN  COUNTY  et  al.     (No.  21103.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—"ACCIDENT  ARISING  OUT  OF  AND  IN  THE  COURSE  OF 
EMPLOYMENT." 

Respondent's  husband  resided  at«  Bismark,  N.  D.  He  was  in  the 
employ  of  the  relator,  whose  principal  place  of  business  was  at  Min- 
neapolis, Minn.  He  received  a  salary  and  traveling  expenses,  excepting 
board  while  at  his  home.  His  duties  were  to  solicit  the  shipment  of 
grain,  from  west  of  the  Missouri  river,  to  relator,  for  sale  on  commission. 
While  on  his  way  home  from  his  field  of  labor  on  Sunday  morning,  he 
came  to  his  death  by  accidental  drowning,  while  attempting  to  cross  the 
Missouri  in  a  rowboat.  Held,  that  his  dependents  are  entitled  to  recover 
compensation  under  the  Minnesota  Workmen's  Compensation  Act  (Gen. 
St.  1913,  §§  8195-8230.) 

(For  other  cases,  see  Master  and  Servant.  Dec.  Dig.  §  375 [2].) 
Certiorari  from  District  Court,  Hennepin  County;  Charles  S.  Jelley, 
Judge. 

Certiorari  by  the  State,  on  relation  of  the  McCarthy  Bros.  Company, 
against  the  District  Court  of  Hennepin  County  and  others,  to  review  a 
judgment  granting  to  certain  respondents  compensation  for  the  death  of 
Arnold  Albert  Von  Hagen.    Affirmed. 

Cray  &  Eaton,  of  Minneapolis,  for  appellant. 
McNamara  &  Waters,  of  St.  Paul,  for  respondents. 

QuiNN,  J.  Certiorari  to  the  district  court  of  Hennepin  county  to 
review  adjudgment  granting  to  respondents  Von  Hagen  compensation 
under  the  Minnesota  Workmen's  Compensation  Act  (Gen.  St.  1913,  §§ 
8195-&230)  for  the  death  of  Arnold  Albert  Von  Hagen,  husband  of 
respondent  Blanche  Von  Hagen,  and  father  of  the  three  minors  mentioned 
in  the  complaint.  The  cause  was  tried  before  the  court  without  a  jury, 
and  submitted  for  decision  upon  the  pleadings  and  proofs  of  the  parties. 
The  court  made  findings  of  fact  and  conclusions  of  law,  and  ordered 
judgment  that  respondents  have  and  recover  the  sum  of  $11  per  week 
for  300  weeks,  $100  funeral  expenses,  and  $74.60  costs  and  disbursements. 
Judgment  was  entered  accordingly. 

On  April  8,  1917,  and  for  a  number  of  years  prior  thereto,  Von  Hagen 
resided  with  his  family  at  their  home  in  Bismarck,  in  the  state  of  North 
Dakota.  Bismarck  is  on  the  east,  and  Mandan  a  few  miles  distant  on  the 
west,  side  of  the  Missouri  river.  Von  Hagen  was  in  the  employ,  upon 
a  salary  and  traveling  expenses,  ex^pting  board  and  lodging  while  at  his 
home,  of  McCarthy  Bros.  Company,  a  Minnesota  corporation  doing  a 
general  grain  brokerage  business  in  the  city  of  Minneapolis,  this  state. 
The  contract  of  employment  was  made  there.  It  was  Von  Hagen's  duty 
to  travel  about,  call  upon  the  grain  dealers  throughout  his  territory,  and 
solicit  the  shipment  of  grain  to  relators  at  Minneapolis,  for  sale  on  com- 

*  Decision  rendered,  Nov.  1,  1918.    169  N.  W.  Rep.  274.    Syllabus  by 
the  Court 
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mission.  He  was  given  no  directions  as  to  how  or  where  he  might  travel ; 
such  matters  being  left  to  his  judgment.  Relator's  business  cards,  which 
were  presented  to  its  customers,  gave  Von  Hagen's  address  as  Bismarck, 
N.  D.     It  was  there  he  received  his  mail. 

Decedent  spent  the  night  of  Friday,  April  6th,  at  his  home.  The 
following  morning  he  went  to  New  Salem  and  transacted  some  business, 
returning  by  way  of  Mandan,  where  he  arrived  at  about  7  or  8  o'clock 
Saturday  evening.  The  channel  of  the  Missouri  river,  where  the  railway 
crosses  from  Bismarck  to  Mandan,  is  about  600  feet  wide  and  spanned 
by  a  high  bridge.  It  is  about  2  miles  from  the  westerly  end  of  this 
bridge,  across  bottom  lands,  to  the  easterly  yard  limits  in  the  city  of 
Mandan.  The  railway  track  across  these  bottoms  is  on  a  grade  6  or  7 
feet  high.  On  a  line  between  the  Mandan  yards  and  the  bridge  is  a 
mound  or  high  tract  of  land.  The  ice  in  the  river  had  gorged  at  a 
point  about  12  miles  above  Mandan.  Friday  night  this  gorge  gave  way, 
with  the  result  that  the  railroad  track  across  the  bottoms  at  Mandan 
was  covered  with  water  to  the  depth  of  2  or  3  feet,  and  all  traffic  between 
Mandan  and  Bismarck  was  abandoned  from  Saturday  morning  until 
Monday  night.  On  Sunday  morning,  for  the  purpose  of  getting  home, 
Von  Hagen  and  three  other  traveling  men  went  down  to  the  easterly 
end  of  the  yards  at  Mandan,  and,  with  two  helpers,  embarked  in  a  round- 
bottomed  skiff  and  started  to  row  to  a  point  near  the  bridge.  When  they 
reached  a  point  near  the  mound,  they  concluded  that  the  current  and 
wind  were  too  strong  for  them  to  safely  proceed  further,  and  they 
attempted  to  turn  around,  when  the  boat  came  into  contact  with  the  top 
of  a  wire  fence  and  capsized.  The  men  held  fast  thereto,  but  the  current 
was  strong,  the  water  cold,  and  they  were  shortly  forced  to  release  their 
hold.    All  were  drowned  save  one  of  the  helpers. 

It  is  urged  that  decedent  was  not  within  the  protection  of  the  Min- 
nesota Workmen's  Compensation  Act  at  the  time  of  his  death,  because 
it  appears  that  he  did  not  come  to  his  death  by  reason  of  an  accident 
arising  out  of  and  in  the  course  of  his  employment;  that  at  the  time  of 
the  accident  he  had  been  through  with  his  work  since  the  preceding  day; 
that  there  was  no  necessity  for  his  getting  home  on  Sunday;  that  in 
order  to  do  so  he  undertook  an  extremely  hazardous  trip  for  his  own 
purposes,  and  not  in  connection  with  the  business  of  his  employers.  We 
are  unable  to  agree  with  these  contentions.  Decedent's  duties  required 
his  traveling  from  place  to  place  in  his  territory,  which  waa  several 
hundred  miles  from  his  employers'  place  of  business.  It  was  proper  that 
he  have  some  regular  or  fixed  place  for  communicating  with  his  em- 
ployers. His  home  was  near  his  field  of  labor.  He  made  it  his  head- 
quarters, as  well  as  his  retreat  for  over  Sunday,  as  he  properly  would, 
and  as  his  employers  must  naturally  have  expected  and  intended  he 
should  do.  Indeed,  all  of  the  correspondence  between  them  so  indicates. 
We  see  no  reason  why  he  might  not  properly,  and  without  stepping 
outside  the  scope  of  his  employment,  return  to  his  home  from  his  field 
of  labor  on  the  Sabbath  day.  The  case  comes  within  the  rules  announced 
in  State  ex  rel.  Chambers  et  al.  v.  District  Court,  139  Minn.  205  166  N.  W. 
185.  We  think  the  trial  court  was  justified  in  finding  from  tne  evidence 
that  decedent  came  to  his  death  by  reason  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment.  When  he  attempted  to  cross  the 
river,  the  usual  means  of  travel  by  rail  had  been  abandoned  because  of 
the  high  water.  The  only  available  means  of  crossing  was  by  boat. 
Others  had  crossed  over  safely  by  the  same  means  on  the  previous  day. 
It  was  left  to  decedent's  judgment  as  to  how  or  where  he  might  travel. 
He  may  have  been  somewhat  negligent,  but  there  is  nothing  to  indicate 
an  intentional  or  wilful  want  of  care  on  his  part  He  was  in  the  act 
of  returning  to  the  shore  when  the  accident  occurred.  To  justify  a 
recovery  under  the  statute,  it  is  unimportant  that  the  employee  might 
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have  been  at  fault,  if  not  willfully  so.    G.  S.  1913,  §  8203.    The  record 
justifies  the  findings  of  the  trial  court. 
Affirmed. 


SUPREME  COURT  OF  MONTANA. 


MATTI 

V, 

CHICAGO,  M.  &  ST.  P.  RY.  CO.     (No.  3943.)* 

5.  COMMERCE  —  EMPLOYERS'  LIABILITY  ACT—RAILROAD 
CONSTRUCTION— EMPLOYEEr-"INTERSTATE  COMMERCE." 
A  servant  engaged  in  wheeling  bricks  from  freight  car  on  siding  to 
freight  terminal  in  course  of  construction  was  not  engaged  in  "interstate 
commerce,"  and  could  not  recover  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  1916,  §§  8657-8665),  when  iniured  through  the 
negligence  of  a  fellow  servant. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27 [5]..) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Series,  Interstate  Commerce.) 

Appeal  from  District  Court,  Fergus  County;  Roy  E.  Ayers,  Judge. 

Action  by  John  Matti  against  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company.  Judgment  of  nonsuit  and  order  denying  new  trial, 
and  plaintiff  appeals  from  the  order.    Affirmed. 

E.  K.  Cheadle,  of  Lewistown,  for  appellant 
Chas.  J.  Marshall,  of  Lewiston,  for  respondent. 

HoLLOWAY,  J.  In  October,  1913,  the  Chicago,  Milwakee  &  St.  Paul 
Railway  Company  owned  and  operated,  as  a  part  of  its  system,  branch 
line  from  Harlowtown  to  Lewistown  and  handled  all  its  freight  at  the 
Lewistown  terminal,  at  what  is  designated  "the  old  warehouse."  The 
company  was  then  engaged  in  constructing  a  new  line  of  road  from  Lewis- 
town  to  Great  Falls,  and  was  likewise  building  a  new  warehouse  in 
Lewistown  several  blocks  away  from  the  old  one.  The  new  warehouse 
was  completed  and  put  to  use  in  January,  1914,  and  the  new  line  was 
completed  several  months  later.  The  company  had  moved  a  carload  of 
bricks  from  a  brick  manufacturing  plant  in  Lewistown  to  a  point  on  a 
spur  track  near  the  new  building,  and  plaintiff  was  employed  to  take  the 
bricks  from  the  car  to  the  building.  Another  employee  of  the  company 
worked  inside  the  car,  carrying  the  bricks  and  piling  them  in  the  car 
door  for  plaintiff  to  place  in  a  wheelbarrow  and  remove  to  the  building. 
While  these  men  were  thus  engaged  on  October  U,  1913,  some  bricks 
fell  upon  plaintiffs  foot,  causing  injury.  He  brought  this  action  to 
recover  damages  and  alleged  that  the  company  furnished  the  workman 
within  the  car  with  a  brick-carrying  device  which  was  out  of  repair  and 
dangerous;  that  the  company  knew,  but  plaintiff  did  not  know,  that  the 
device  was  in  a  defective  condition;  and  that  the  company,  through  its 

♦Decision  rendered,  Npv.  12,  1918.    176  Pac.  Rep.  154. 
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employee  who  was  using  the  device,  negligently  permitted  bricks  to 
fall  from  it  upon  plaintiff,  causing  the  injury. 

To  bring  himself  within  the  federal  Employers'  Liability  Act  and 
avoid  the  defense  of  fellow  servant's  negligence  plaintiff  alleged  that,  at 
the  time  of  the  injury,  the  company  was  engaged  in  interstate  commerce, 
and  that  he  was  employed  in  such  commerce.  This  last  allegation  was  put 
in  issue,  and  the  company  pleaded  the  defense  of  fellow  servant's  neg- 
ligence. Upon  the  trial,  the  coifpt  granted  a  motion  for  nonsuit,  and 
plaintiff  appealed  from  an  order  denying  him  a  new  trial. 

[1,  2]  There  was  not  any  evidence  offered  to  sustain  the  allegation 
that  the  carrying  device  was  out  of  repair,  and  if  it  be  conceded,  for  the 
purpose  of  this  appeal,  that  negligence  was  shown,  it  was  the  negligence 
of  the  fellow  servant.  The  circumstances  do  not  adnlit  of  the  application 
of  the  maxim,  "Res  ipsa  loquitur." 

[3]  In  order  to  make  out  a  prima  facie  case,  it  was  incumbent  upon 
the  plaintiff  to  prove  that  he  was  employed  in  interstate  commerce  at  the 
time  he  was  injured.  The  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  149,  §  1,  35  Stat.  65  [U.  S.  Comp.  St  1916,  §  8657])  provides: 

"That  every  common  carrier  by  railroad  while  engaging  in  commerce 
between  any  of  the  several  states  *  *  ♦  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is  employed  by  such  carrier  in 
such    commerce." 

[4]  Appellant  relies  upon  the  decision  of  the  Supreme  Court  of  Utah 
in  Grow  v.  OregoS  S.  L.  Co.,  44  Utah,  160,  138  Pac.  398,  Ann.  Cas.  1915B, 
481 ;  but  in  the  later  case  of  Perez  v.  Union  Pac  R.  C>>.,  173  Pac  236,  the 
same  court,  after  reviewing  the  later  federal  cases  and  adverting  to  the 
fact  that  the  Grow  Case  was  decided  by  a  divided  court,  said: 

"Whether  the  majority  opinion  would  stand  to-day  in  the  light  of 
more  recent  opinions  by  the  United  States  Supreme  Court  is  at  least 
a  debatable  question." 

The  construction  of  the  act  of  Congress  above  involves  a  federal 
question  with  respect  to  which  the  decisions  of  the  Supreme  Court  of  the 
United  States  are  conclusive  upon  this  court. 

In  Pedersen  v.  Delaware,  L.  &  W.  R.  R.  Co.,  229  U.  S.  146,  33  Sup. 
Ct  648,57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  the  court  determined  that  an 
employee  engaged  in  bringing  materials  for  the  repair  of  a  bridge  actually 
in  use  as  a  part  of  the  company's  line  for  the  transportation  of  interstate 
commerce  was  engaged  in  such  commerce,  but  emphasis  was  laid  upon  the 
fact  that  the  bridge  was  actually  in  use  in  interstate  commerce  and  that 
work  of  keeping  it  in  repair  was  so  closely  related  to  such  commerce 
as  to  be,  in  practice  and  in  legal  contemplation,  a  part  of  it.  The  court 
said: 

"The  true  test  always  is:  Is  the  work  in  question  a  part  of  the 
interstate  commerce,  in  which  the  carrier  is  engaged?  (Citing  cases.) 
Of  course,  we  are  not  here  concerned  with  the  construction  of  tracks, 
bridges,  engines,  or  cars  which  have  not  as  yet  become  instrumentalities 
in  such  commerce,  but  only  with  the  work  of  maintaining  them  in  proper 
condition  after  they  have  become  such  instrumentalities  and  during  their 
use  as  such." 

In  Illinois  Cent.  R.  R.  v.  Behrens,  233  U.  S.  473,  34  Sup.  Ct.  646,  58 
L.  Ed.  1051,  Ann.  Cas.  1914C,  163,  it  was  held  that  a  member  of  the 
switching  crew  engaged  in  moving  cars  loaded  with  interstate  freight, 
from  one  part  of  New  Orleans  to  another,  was  not  engaged  in  interstate 
commerce,  though  the  company  handled  interstate  shipments  and  plaintiff 
at  other  times  moved  cars  loaded  with  such  freight.  The  court  referred 
to  the  language  of  the  act  above,  and  said: 

"It  is  clear  that  Congress  intended  to  confine  its  action  to  injuries 
occurring  when  the  particular  service  in  which  the  employee  is  engaged 
is  a  part  of  interstate  conmierce." 
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In  Delaware,  L.  &  W.  R.  R.  Co.  v.  Yurkonis,  238  U.  S.  439,  35  Sup. 
Ct.  902,  59  L.  Ed.  1397,  it  was  held  that  an  employee  engaged  in  one  of 
the  company's  collieries  mining  coal  for  use  upon  locomotives  engaged 
in  interstate  commerce  was  not  himself  engaged  in  such  commerce. 

In  Shanks  v.  Delaware,  L.  &  W.  R.  R.  Co.,  239  U.  S.  556,  Sup.  Ct. 
188,  60  L.  Ed.  436,  L.  R.  A.  1916C,  797,  it  was  held  that  a  machinist  whp 
was  injured  while  moving  an  overhead  countershaft,  through  which  power 
was  communicated  to  machinery  for  repairing  locomotives  used  in  inter- 
state commerce,  was  not  himself  engaged  in  such  commerce.  The  court 
Said: 

"Having  in  mind  the  nature  and  usual  course  of  the  business  to 
which  the  act  relates  and  the  evident  purpose  of  Congress  in  adopting  the 
act,  we  think  it  speaks  of  interstate  commerce,  not  in  a  technical  legal 
sense,  but  in  practical  one  better  suited  to  the  occasion  (see  Swift  &  Co. 
v.  United  States,  196  U.  S.  375,  398  [25  Sup.  Ct.  276,  49  L.  Ed.  518])  and 
that  the  tnie  test  of  employment  in  such  commerce  in  the  sense  intended 
is:  Was  the  employee  at  the  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically  a 
part   of   it?" 

In  Chicago,  B.  &  Q.  R.  R.  v.  Harrington,  241  U.^S.  177,  36  Sup.  Ct. 
517,  60  L.  Ed.  941,  it  was  held  that  a  member  of  a  switching  crew 
engaged  in  moving  cars  of  coal  from  a  storage  track  in  Kansas  City  to 
coal  bins  in  another  part  of  the  city  was  not  engaged  in  interstate  com- 
merce. It  was  held  to  be  immaterial  whether  the  coal  was  brought  from 
points  within  or  without  the  state  of  Missouri,  and  the  test  applied  in  the 
Shanks  Case  above  was  reiterated,  and  the  court  observed: 

"Manifestly,  there  was  no  such  close  or  direct  relation  to  interstate 
transportation  in  the  taking  of  the  coal  to  the  coal  chutes." 

Notwithstanding  the  difference  in  the  facts,  the  general  principles 
announced  above  were  deemed  controlling  in  each  of  the. following  cases 
involving  facts  analogous  to  those  presented  in  the  present  appeal: 

In  Raymond  v. 'Chicago,  M.  &  St.  P.  Ry.  Co.,  243  U.  S.  43,  37  Sup. 
Ct  268,  61  L.  Ed.  583,  there  were  presented  these  facts :  The  Milwaukee 
main  line  had  been  completed  from  Chicago  to  Seattle,  and  had  been 
employed  for  several  years  in  interstate  commerce.  In  order  to  shorten 
the  line,  lessen  the  grade,  and  make  more  efficient  its  service,  the  company 
commenced  cutting  a  tunnel  through  the  mountain  between  Horrick's  Spur 
and  Rockdale,  Wash.,  with  the  intention  of  using  the  tunnel,  when  com- 
pleted, for  the  main  line.  Raymond  was  employed  as  a  laborer  in  the 
tunnel  work  and  was  injured  while  in  the  discharge  of  his  duties  and 
before  the  tunnel  was  completed  or  in  use.    The  court  said : 

"Considering  the  suit  as  based  upon  the  federal  Employers*  Liability 
Act,  it  is  certain  under  recent  decisions  of  this  court,  whatever  doubt 
may  have  existed  in  the  minds  of  some  at  the  time  the  judgment  below 
was  rendered,  that  under  the  facts  as  alleged  Raymond  and  the  railway 
company  were  not  engaged  in  interstate  commerce  at  the  time  the  injuries 
were  suffered,  and  consequently  no  cause  of  action  was  alleged  under 
the  act" — citing  the  Yurkonis  and  Harrington  Cases  above. 

At  the  same  term,  the  court  decided  the  case  of  New  York  Cent.  v. 
White,  243  U.  S.  188.  37  Sup.  Ct.  247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1, 
Ann.  Cas.  1917D,  629.  The  railroad  company,  an  interstate  carrier,  was 
engaged  in  building  a  new  station  and  new  tracks  upon  its  line.  White 
was  employed  by  it  as  a  watchman  to  guard  tools  and  materials  intended 
to  be  used  in  the  new  construction  work,  and  while  so  engaged  was  killed. 
The  action  was  brought  by  his  surviving  wife.  The  Supreme  Court  dis- 
posed of  the  case  as  follows: 

"The  first  point  assumes  that  the  deceased  was  employed  in  interstate 
commerce  at  the  time  he  received  the  fatal  injuries.  *  ♦  ♦  The  admit- 
ted fact  that  the  new  station  and  tracks  were  designed  for  use,  when 
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finished,  in  interstate  commerce,  docs  not  bring  the  case  within  the  federal 
act.  The  test  is:  'Was  the  employee  at  the  time  of  the  injury  engaged 
in  interstate  transportation  or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it?'  Shanks  v.  Delaware,  Lackawanna  &  Western 
R.  R.  Co..  239  U.  S.  556,  558  [36  Sup.  Ct  188,  60  L.  Ed.  436,  L.  R.  A. 
1916C,  797].  Decedent's  work  bore  no  direct  relation  to  interstate  trans-, 
portation,  and  had  to  do  solely  with  construction  work,  which  is  clearly 
distinguishable,  as  was  pointed  out  in  Pedersen  v.  Delaware,  Lackawanna 
&  Western  R.  R.  Co..  229  U.  S.  146,  152  [33  Sup.  Ct.  648,  57  L.  Ed.  1125, 
Ann.  Cas.  1914C,  153].  And  see  Chicago,  Burlington  &  Quincy  R.  R. 
Co.  V.  Harrington,  241  U.  S.  177,  180  [36  Sup.  Ct  517,  60  L.  Ed.  941]; 
Raymond  v.  Chicago,  Milwaukee  &  St  Paul  Ry.  Co.,  this  day  decided,  ante 
[243  U.  S.]  43  [37  Sup.  Ct  268,  61  L.  Ed.  583].  The  first  point  therefore 
is  without  basis  in  fact." 

Three  years  prior  to  the  decision  in  the  last  case  above^  a  somewhat 
similar  case  was  before  the  Circuit  Court  of  Appeals,  Eighth  Circuit. 
Bravis  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  217  Fed.  234,  133  C  C.  A.  228. 
The  railway  company,  an  interstate  carrier,  was  engaged  in  straightening 
its  main  line  track  between  Hopkins,  Minn.,  and  Aberdeen,  S.  D.,  and 
to  that  end  was  building  a  cut-off  near  Chanhassen,  Minn.,  to  avoid  a 
curve.  The  new  roadbed  was  practically  completed,  but  the  rails  were 
not  laid.  A  concrete  bridge  was  being  installed  as  a  part  of  the  cut-off. 
Bravis  was  employed  by  the  company  to  work  on  the  bridge  and,  while 
so  employed,  was  injured.  The  court  held  that  he  was  not  employed  in 
interstate  commerce,  apd  said: 

"But  there  were  not  rails  on  the  roadbed  on  this  cut-off.  It  never  had 
been  used,  it  was  not  then  used,  and  until  it  should  be  ironed  it  could  not 
be  used,  by  the  defendant  in  interstate  commerce.  The  mere  fact  that 
it  was  the  purpose  and  intention  so  to  use  it  at  some  future  time  did 
not  make  it  an  instrumentality  of  interstate  commerce.  That  purpose 
and  intention  might  be  changed,  and  it  might  never  be  used  in  interstate 
commerce,  or  at  all.  The  argument  that  the  building  of  the  cut-off  was 
the  mere  correction  or  prevention  of  a  defect  or  insufficiency  of  the 
defendant's  instrumentality  for  conducting  interstate  commerce  is  too 
remote-  and  inconsequential  to  convince.*' 

[5]  The  decisions  in  the  foregoing  cases  determine  that  plaintiff  was 
not  employed  in  interstate  commerce  at  the  time  he  was  injured,  and 
therefore  he  was  not  entitled  to  recover  upon  his  own  showing. 

The  order  is  affirmed. 

Affirmed. 

Brantly,  C.  J.,  concurs. 


♦  ♦♦ 


COURT  OF  APPEALS  OF  NEW  YORK. 


BELCHER  ET  AL. 

V, 

CARTHAGE  MACH.  CO.  et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION— EVI- 
DENCE—SUFFICIENCY. 

An  award  of  the  Industrial  Commission  for  the  death  of  an  employee 
under  the  Workmen's  Compensation  Law,  based  on  nothing  but  hearsay 

♦  Decision  rendered,  Oct.  29,  1918.    120  N.  E.  Rep.  735. 
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evidence  as  to  the  happening  of  the  accident  and  the  resulting  injury, 
c^not  be  sustained. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405  [1].) 

Chase,  Cuddeback,  and  Hogan,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Margaret  F. 
Belcher  and  others,  to  recover  for  the  death  of  Thomas  H.  Belcher, 
employee,  opposed  by  the  Carthage  Machine  Company,  employer,  and 
others.  From  an  award  by  the  State  Industrial  Commission,  affirmed  by 
the  Appellate  Division  by  a  divided  court  (170  N.  Y.  Supp.  1068),  the 
employer  and  insurer  appeal.  Reversed. 
• 

E.  C.  Sherwood,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  (jen.  (E.^  C.  Aiken,  Asst.  Atty.  (Jen.,  of 
counsel),  for  respondents. 

McLaughlin,  J.  On  the  7th  of  November,  1916,  Thomas  H.  Belcher 
died.  His  widow  made  a  claim  on  behalf  of  herself  and  another  de- 
pendent against  the  employer  for  an  award  growing  out  of  his  death. 
The  State  Industrial  ConKnission,  upon  the  theory  that  it  was  due  to  an 
injury  received  on  the  7th  of  June  preceding,  while  in  the  employ  of  the 
Carthage  Machine  Company,  made  an  award  to  his  widow  and  minor 
dependent  under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c 
67).  The  employer  and  insurance  carrier  appealed  to  the  Appellate  Di- 
vision, where  the  same  was  affirmed,  and  they  appeal  to  this  court. 

The  Industrial  Commission,  after  hearings  had  by  it,  at  which  several 
witnesses  were  sworn,  some  in  favor  and  others  against  allowing  the 
claim,  found  certain  conclusions  of  fact  which,  so  far  as  material,  are, 
in  substance,  as  follows:  That  on  tfic  7th  of  June,  1916,  the  claimant's 
husband  was  the  superintendent  and  general  manager  of  the  Carthage 
Machine  Company;  that  while  thus  acting  in  its  plant  at  Carthage,  N.  Y., 
he  was  struck  by  a  casting  which  was  falling  from  a  pile  of  castings,  and 
injured;  that  the  injury  then  received  resulted  in  sarcoma  of  the  ribs 
and  pleura,  which,  on  the  7th  of  November  following,  caused  his  death. 

The  appellants  challenge  the  correctness  of  this  conclusion,  and  urge 
there  is  nothing  to  indicate  that  the  death  of  claimant's  husband  was  due 
to  any  injury  which  he  received  at  the  time  and  place  alleged,  except 
that  shown  by  hearsay  evidence.  In  this  respect  the  appellants  are  correct. 
There  is  nothing  to  sustain  this  award  except  hearsay  evidence.  The 
question,  therefore,  is  squarely  presented  whether  an  award  made  under 
the  Workmen's  Compensation  Law  can  be  sustained  upon  hearsay  evi- 
dence, uncorroborated  by  facts,  circumstances,  or  other  evidence.  I  do 
not  think  it  can. 

A  persual  of  this  record  shows  there  is  nothing  to  sustain  the  con- 
clusion of  the  Industrial  Commission  that  the  deceased  was  injured  while 
in  the  employ  of  the  machine  company  on  the  7th  of  June,  1916,  other 
than  his  own  declaration  to  that  effect.  It  does  appear  that  he  stated  to 
his  wife  and  other  witnesses  that  while  he  was  at  work  in  the  compan/s 
plant  on  that  day  a  casting  fell,  by  reason  of  the  breaking  of  a  chain,  and 
to  avoid  being  injured  he  exerted  himself  to  such  an  extent  his  side  was 
injured.  It  dso  appears  that  he  died  of  an  injury  to  his  side.  In  this 
connection,  however,  it  is  to  be  noted  that  he  consulted  a  physician  dye 
days  after  the  injury  is  alleged  to  have  been  sustained,  and  that  he  then 
stated  to  him  that  the  injury  to  his  side  of  which  he  was  complaining 
was  due  to  his  being  thrown  against  an  automobile  lamp  while  cranking 
an  automobile.  This  physician  testified  that  he  made  a  thorough  examina- 
tion of  the  deceased,  and  did  not  then  discover  a  fractured  rib  or  any 
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other  serious  injury  to  the  side.  The  deceased  did  not  consult  another 
physician  until  some  time  during  the  following  August,  when  an  ex- 
amination disclosed  a  fractured  rib.  In  the  meantime  it  appears  he  had 
been  in  at  least  two  automobile  accidents,  and  when  complaining  about 
his  side,  declared  to  at  least  one  witness  it  was  due  to  one  of  such 
accidents;  and  to  sustain  this  statement  the  foreman  of  the  employer's 
plant  testified  that  a  casting  did  not  fall  when  the  deceased  was  present. 
Another  employee  testified  he  was  at  work  in  the  plant  at  the  time  when 
the  accident  is  alleged  to  have  occurred,  and  he  never  heard  of  it;  and 
the  one  whose  duty  it  was  to  make  a  report  of  all  accidents  also  testified 
that  she  never  heard  of  it.  If  an  accident  had  occurred  as  here  claimed, 
to  the  superintendent  and  general  manager,  it  is  fairly  to  be  inferred 
that  some  one  other  than  himself  would  have  heard  of  it,  and  yet  not 
a  single  witness  was  product  to  testify  thereto,  Under  such  circum- 
stances to  permit  a  claim  against  the  employer  to  be  sustained  is  to  base 
an  award  upon  sympathy  and  not  evidence. 

This  court  has  held  that  great  liberality  should  be  allowed  in  es- 
tablishing claims  under  this  statdte.  but  in  the  final  analysis,  notwithstand- 
ing, such  liberality,  there  must  be  evidence  setting .  forth  facts  of  a 
probative  character,  outside  of  hearsay  statements,  to  prove  the  award 
and  show  it  is  fair  and  just.  Matter  of  Carroll  v.  Knickerbocker  Ice  Co., 
218  N.  Y.  435,  113  N.  E.  507,  Ann.  Cas.  1918B,  540. 

In  reaching  this  conclusion  Matter  of  Sorge  v.  Aldebaran  Co.,  218 
N.  Y.  636,  112  N.  E.  1077,  and  Matter  of  Fogarty  v.  National  Biscuit 
Co.,  221  N.  Y.  20,  116  N.  E.  346.  have  not  escaped  my  attention.  They 
are  not  in  point  or  controlling  of  the  question  here  presented.  In  the 
former  case  the  only  disputed  question  was  whether  the  accident  arose 
out  of  and  in  the  course  of  the  employment,  and  the  declarations  of  the 
deceased  were  in  part  at  least  corroborated  by  certain  facts  and  circum- 
stances, while  in  the  latter  there  were  facts  and  circumstances  shown 
which  a  majority  of  this  court  was  of  the  opinion  justified  the  commission 
in  making  the  award  which  it  did. 

I  am  of  the  opinion  that  the  order  of  the  Appellate  Division  should 
be  reversed,  and  the  determination  of  the  Industrial  Commission  should 
be  annulled  and  the  claim  remitted  to  the  Industrial  Commission  for 
rehearing,  with  costs  to  abide  event. 

Hiscock,  C.  J.,  and  Collin  and  Crane,  JJ.,  concur.    Chase,  Cuddeback, 
and  Hogan,  JJ.,  dissent 
Order  reversed. 


COURT  OF  APPEALS  OF  NEW  YORK. 


HANSEN  ET  AL. 

TURNER  CONST.  CO.  et  al.* 

MASTER     AND     SERVANT—WORKMEN'S     COMPENSATION- 
COURSE  OF  EMPLOYMENT. 
Evidence  held  insufficient  to  show  that  a  servant's  death  from  blood 

clot  and  pressure  on  the  brain  was  the  result  of  any  injury  received  while 

in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 
Cuddeback  and  Hogan,  JJ.,  dissenting. 

*  Decision  rendered,  Oct.  29,  1918.     120  N.  E.  Rep.    693. 
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Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Ragnhild 
Hansen  and  minor  dependents  to  obtain  compensation  for  the  death  of 
her  husband,  opposed  by  the  Turner  Construction  Company,  employer, 
*and  the  State  Insurance  Fund,  insurance  carrier.  From  an  order  of  the 
Appellate  Division  (171  N.  Y.  Supp.  1087),  affirming  by  a  divided  court 
an  award  of  the  State  Industrial  Commission,  the  employer  and  the 
insurance  carrier  appeal.  Order  of  Appellate  Division  reversed,  deter- 
mination of  the  Industrial  Commission  annulled,  and  claim  dismissed. 

Frederick  Hulse,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondents. 

McLaughlin,  J.  The  claimant's  husband,  on  the  23d  of  July,  1917, 
was  in  the  employ  of  the  Turner  Construction  Company.  While  in  the 
cellar  of  a  new  building  which  it  was  constructing  he  collapsed  and  fell. 
No  one  saw  him  fall.^but  immediately  thereafter  he  was  observed  by 
his  coemployees,  who  went  to  his  assistance  and  found  him  in  an  uncon- 
scious condition,  trembling  and  frothing,  at  the  mouth.  They  threw 
water  in  his  face,  and  shortly  thereafter  he  revived  and  was  taken  to  a 
hospital,  where  he  died  the  following  morning.  A  post  mortem  examina- 
tion disclosed  that  his  death  was  due  to  a  blood  clot  and  pressure  upon 
the  brain.  His  widow  and  minor  dependents  presented  a  claim  against 
his  employer,  on  the  ground  that  his  death  was  due  to  an  injury  which 
he  received  when  he  fell.  The  claim  was  disputed  by  his  employer  and 
the  insurance  carrier.  The  Industrial  Commission,  after  a  hearing  had, 
at  which  evidence  was  taken,  reached  the  conclusion  that  the  claim  should 
be  allowed  and  accordingly  made  an  award.  From  this  determination  an 
appeal  was  taken  to  the  Appellate  Division  (171  N.  Y.  Supp.  1087),  where 
the  same  was  affirmed,  and  an  appeal  then  taken  to  this  court. 

After  a  careful  consideration  of  the  evidence  set  out  in  the  record, 
I  have  been  unable  to  find  any  evidence  that  the  death  of  the  claimant's 
husband  was  due  to  an  injury  received  while  in  the  employ  of  the  Turner 
Construction  Company.  At  the  time  he  collapsed  he  was  working  on  a 
dirt  floor,  and  there  is  nothing  to  indicate  that  his  fall  was  due  to  any- 
thing connected  with  his  employment;  on  the  contrary,  all  of  the  evi- 
dence shows  that  it  was  due  to  an  injury  which  he  had  previously 
sustained,  or  disease  with  which  he  had  been  afflicted.  One  of  the  persons 
with  whom  he  was  working,  at  or  immediately  prior  to  the  time  he 
collapsed,  testified  that  he  ^  stood  within  a  few  feet  of  him,  and,  while 
he  did  not  see  him  fall,  he  did  immediately  thereafter  see  him  lying  on 
the  floor;  that  he  went  to  his  assistance,  and  there  was  nothing  to  in- 
dicate the  cause  of  his  fall;  that  there  were  no  obstructions  upon  the 
floor,  no  pillars  or  posts  near  where  he  fell,  or  .an3^ing  to  show  that  the 
cause  of  his  fall  was  other  than  a  collapse.  The  witness  was  corroborated 
by  another  to  the  effect  that  he  saw  the  deceased  immediately  after  he 
fell;  that  he  was  then  lying  on  his  back,  frothing  at  the  mouth,  and 
trembling;  that  there  was  nothing  to  indicate  he  had  tripped  or  fallen 
by  reason  of  anything  upon  the  floor,  and  there  were  no  marks  upon  his 
face  or  head  which  showed  in  any  way  that  he  had  been  injured,  except  a 
slight   scratch   upon   his   cheek. 

When  he  reached  the  hospital  he  was  immediately  put  to  bed,  a 
careful  examination  made  of  his  person,  and  the  only  evidence  of  an 
external  injury  which  could  be  discovered  was  an  abrasion  over  his 
forehead  about  as  big  as  a  quarter  of  a  dollar.  There  was  np  evidence 
of  a  fracture  or  concussion  of  any  kind.  After  his  death  an  autopsy  was 
performed,  and  this  disclosed  a  subdural  hemorrhage,  which,  according 
to  the  physician  making  the  autopsy,  had  existed  for  some  time  prior  to 
Vol.  ni— Comp.  1%. 
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his  collapse;  that  there  was  no  evidence  whatever  of  traumatisni  or 
concussion  received  at  that  time,  or  that  his  death  was  in  any  way  caused 
by  an  injury  then  received. 

Under  such  circumstances  I  do  not  see  how  an  award  could  be  made. 
If  so,  it  had  for  its  basis  a  mere  guess  or  conjecture.  The  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67)  should  receive  a  liberal  con- 
struction, but  it  oughf  not  to  be  so  construed  as  to  take  money  from 
one  person  and  give  it  to  another  without  any  legal  basis  therefor.  To 
hold  otherwise  would  be  simply  to  make  the  employer  an  insurer  of 
his  employee,  and  this  the  Legislature  has  not  as  yet  done. 

The  order  of  the  Appellate  Division  should  be  reversed,  and  the 
determination  of  the  Industrial  Commission  annulled,  and  the  claim 
dismissed,  with  costs  in  this  court  and  in  the  Appellate  Division  against 
the    Industrial    Commission. 

Hiscock,  C.  J.,  and  Collin  and  Crane,  JJ.,  concur. 

Chase,  J.,  concurs  in  memorandum,  as  follows :  Although  it  appears 
that  Hansen,  on  the  day  of  the  injury,  said  that  he  tripped  and  fell 
while  at  his  work,  it  further  clearly  appears  that  such  statement  was  a 
conclusion  on  his  part,  as  he  stated  to  the  physician  who  attended  him 
at  the  hospital  that  he  did  not  know  what  happened  to  him.  I  am  of 
the  opinion  that  there  is  no  evidence  to  support  the  findings  of  the  com- 
mission on  which  the  award  rests. 

Cuddeback  and  Hogan,  JJ.,  dissent. 

Order  reversed,  etc. 


COURT  OF  APPEALS  OF  NEW  YORK. 


LITTS  ET  AL. 

RISLEY  LUMBER  CO.  et  .\l.* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION— 

"INDEPENDENT  CONTRACTOR'— "EMPLOYEE." 
A  painter,  agreeing  to  paint  three  smokestacks  for  a  corporation, 
was  an  independent  contractor,  and  not  an  employee  within  the  Work- 
men's Compensation  Law,  where  he  had  absolute  control  of  himself  and 
his  helper  as  to  the  time  when  he  was  to  begin  work  and  as  to  where 
he  should  commence,  unhampered  by  directions  from  the  corporation  and 
not  subject  to  its  discharge. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For   other   definitions,   see   Words   and   Phrases,   First   and   Second 
Series,    Employee;    Independent   Contractor.) 

2.  MASTER  AND  SERVANT— RELATION  OF  EMPLOYEE. 

In  the  relation  of  employer  and  employee,  the  employer  has  control 
ami  direction,  not  only  of  the  work  and  its  performance  and  results,  but 
of  its  details  and  methods,  and  may  discharge  the  employee  disobeying 
such  control  and  direction. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
♦Decision  rendered,  Oct.  29,  1918.     120  N.  E.  Rep.  730. 
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3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION- 

INDEPENDENT  CONTRACTORS. 

That  an  independent  contractor  employed  to  paint  certain  smokestacks 
for  a  corporation  is  directed  by  the  corporation  during  the  performance 
of  the  work  to  scrape  off  and  paint  well  the  rusty  spots  does  not  affect 
his  status  as  an  independent  contractor  within  the  Workmen's  Compensa- 
tion Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

4.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

INDEPENDENT  CONTRACTORS. 

That  an  independent  contractor,  undertaking  to  paint  certain  smoke- 
stacks for  a  corporation,  is  furnished  paint  and  a  helper  by  the  corpora- 
tion does  not  affect  his  status  as  an  independent  contractor  within  the 
Workmen's  Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department. 

Proceeding  under  the  Workmen's  Compensation  Act  by  May  D.  Litts 
and  others,  opposed  by  the  Risley  Lumber  Company,  employer,  and  others. 
An  award  by  the  State  Industrial  Commission  was  affirmed  by  the 
Appellate  Division  (170  N.  Y.  Supp.  1093),  and  the  employer  appeals. 
Reversed.  * 

E.  C.  Sherwood,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  On.   (E.  C.  Aiken,  of  Albany,  of  counsel), 
for   State  Industrial   Commission. 

Colli N,  J.  The  State  Industrial  Commission  decided  that  Burt  Litts 
died  from  injuries  received  as  an  employee  of  the  Risley  Lumber  Com- 
pany while  in  the  course  of  his  employment,  under  conditions  making  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67).  applicable.  They, 
therefore,  made  an  award  of  compensation  to  the  claimants,  which  the 
Appellate  Division  affirmed  by  a  decision  not  unanimous.  The  evidence, 
however,  is  not  conflicting.  We  are  to  determine  whether  or  not  it 
tends  to  sustain  the  finding  that  Litts  was,  when  injured,  an  employee 
of  the  company  within  the  intendment  of  the  act. 

Three  high  smokestacks  were  a  part  of  the  industrial  plant  of  the 
company  at  Rock  Rift,  N.  Y.  In  the  spring  of  1917  Litts  agreed  with 
the  company  that  he  would  paint  the  stacks  for  the  sum  of  $50.  Litts 
was  to  furnish  the  ropes,  tackle,  scaffolding,  and  implements.  The 
company  was  to  supply  the  paint  and  pay  the  wages  of  a  man  to  help 
Litts.  On  August  21,  1917,  the  company  wrote  to  Litts,  who  had  not 
then  painted  the  stacks,  as  follows : 

"Walton,  N.  Y.,  August  21,  1917. 

"Mr.  Bert  Litts,  Readbum,  N.  Y. — Dear  Sir:    When  do  you  expect 

to  be  able  to  paint  the  stacks  that  we  talked  to  you  about  this  spring? 

This  ought  to  be  done  before  the  ovens  and  the  boilers  are  fired  up. 

"Yours  truly,    H.  C.  McKenzie,  Treas." 

On  or  about  the  28th  day  of  August,  1917,  Litts  appeared  at  the 
plant  of  the  company  with  the  articles  furnished  by  him  necessary  for 
painting  the  stacks.    He  said  to   Bailey,/ the   foreman  of  the  company: 

"Bailey,  I  don't  know  who  I  can  get.  Can  you  furnish  me  a  helper 
for  a  little  while?" 

Bailey  sent  to  him  McGraw,  ^ho  was  a  day-laborer  employed  by 
and  on  the  pay  roll  of  the  company.  Litts  said  he  would  do.  McGraw 
by  means  of  a  rope  helped  to  pull  Litts  up  aside  the  stacks  and  hold  him 
when  he  wanted  to  stop.    On  the  31st  day  of  August,  Litts,  because  of 
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the  breaking  of  the  rope,  fell  and  was  so  injured  that  he  died.  On 
August  30th,  Litts,  being  unable  to  work  on  the  stack  because  of  rain, 
told  the  foreman  he  was  going  home.  The  foreman  gave  him  inside 
painting  to  do,  which  was  kept  account  of  separately  from  that  of  painting 
the   stacks. 

The  act  contains  this  definition: 

"'Employee*  means  a  person  engaged  in  one  of  the  occupations 
enumerated  in  section  two  or  who  is  in  the  service  of  an  employer  whose 
principal  business  is  that  of  carrying  on  or  conducting  a  hazardous  em- 
ployment upon  the  premises  or  at  the  plant,  or  in  the  course  of  his 
employment  away  from  the  plant  of  his  employer;  and  shall  not  include 
farm  laborers  or  domestic  servants."    Section  3,  subd.  4. 

This  definition  is  not  inimical  to  and  does  not  disturb  the  distinctions 
established  in  the  commoa  law  between  a  servant  or  employee  and  an 
independent  contractor.  The  rules  which  demarcated  the  relation  of 
master  and  servant  from  that  of  employer  and  independent  contractor 
are  operative  in  the  consideration  of  claims  made  under  the  act.  From 
the  definitions  and  language  of  the  act  it  is  manifest  that  it  deals  with 
employer  and  employees,  and  an  independent  contractor  is  not  within  i|:s 
protection. 

[1]  In  the  instant  case  Litts  was  an  independent  contractor.  He 
agreed  to  do  a  specific  piece  of  work  for  the  company.  In  doing  it  he 
had  absolute  control  of  himself  and  his  helper.  He  was  independent 
as  to  when,  within  a  reasonable  time  after  the  agreement  was  made 
between  him  and  the  company,  and  as  to  where  he  should  commence  the 
work.  He  was  free  to  proceed  in  the  execution  of  it  entirely  in  accordance 
with  his  own  ideas.  He  was  not  to  any  extent  subject  to  the  directions 
of  the  company  in  respect  of  the  method,  means,  or  procedure  in  the 
accomplishment.  He  was  not  subject  to  a  discharge  by  the  company 
because  he  did  the  painting  in  one  way  rather  than  in  another.  Those 
facts,  considered  by  themselves,  would  constitute  him  an  independent 
contractor. 

[2]  In  the  relation  of  employer  and  employee  the  employer  has 
control  and  direction,  not  only  of  the  work  or  performance  and  its 
result,  but  of  its  details  and  method,  and  may  discharge  the  employee 
disobeying  such  control  and  direction.  Uppington  v.  City  of  New  York, 
165  N.  Y.  222,  232,  59  N.  E.  91,  S3  L.  R.  A.  550;  Hexamer  v.  Webb,  101 
N.  Y.  377,  4  N.  E.  755,  54  Am.  St.  Rep.  703;  McColligan  v.  Penna.  R.  R. 
Co.,  214  Pa.  229,  63  Atl.  729,  6  L.  R.  A.  (N.  S.)  544,  112  Am.  St.  Rep. 
739;  Linnehan  v.  Rollins,  137  Mass.  123,  50  Am.  Rep.  287;  Bennett  v. 
Truebody.  66  Cal.  509,  6  Pac.  329,  56  Am.  Rep.  117;  Zeitlow  v.  Smock 
(Ind.  1917)  117  N.  E.  665;  Holbrook  v.  Olympia  Hotel  Co.,  200  Mich. 
597,  166  N.  W.  876;  Fidelity  &  Deposit  Co.  v.  Brush  (Cal.  1917)  168 
Pac.  890;  Thompson  v.  Twiss,  90  Conn.  444,  97  Atl.  328,  L.  R.  A.  1916E, 
506;  Messmer  v.  Bell  &  Coggeshall  Co.,  133  Ky.  19,  117  S.  W.  346,  19 
Ann.  Cas.  1.  Moreover,  the  agreement  to  paint  the  three  stacks  for 
the  specified  sum  of  $50  is  indicative,  though  not  conclusive,  that  Litts 
became  an  independent  contractor. 

[3]  The  fact  that  during  the  progress  of  the  work  the  company  told 
Litts  to  do  certain  acts  which  were  essential  to  the  performance  of  the 
agreement,  that  is,  to  scrape  off  and  paint  well  the  rusty  spots,  is  not 
inconsistent  with  his  status  or  relation  as  an  independent  contractor.  The 
relation  permitted  the  company  to  exercise  the  degree  of  control  essential 
to  secure  the  fulfillment  of  the  contract  and  which  did  not  deprive  Litts 
of  the  right  and  opportunity  to  do  the  painting  in  the  way  he  wished. 
Uppington  v.  City  of  New  York,  165  N.  Y.  222,  59  N.  E.  91,  53  L.  R.  A. 
550;  Boyd  v.  Chicago  &  N.  W.  Ry.  Co.,  217  111.  332,  75  N.  E.  496,  108 
Am  St.  Rep.  253;  Carleton  v.  Foundry  &  Machine  Products  Co.  (Mich. 
1917)   165  N.  W.  816. 

[4]   The  fact  that  the  company  furnished  the  paint  and  the  helper 
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does  not  conflict  with  the  evidence  here  that  Litts  was  independent  of 
and  uncontrolled  by  the  company  in  the  mode  and  means  of  doing  the 
work.  Litts  was  free  to  apply  the  paint  as  he  chose.  The  helper  was 
subject  to  his  orders  alone.  The  power  was  his  throughout  the  perform- 
ance of  the  job  to  determine  and  direct  the  particular  manner  in  which 
the  paint  and  the  appliances  should  be  used  and  the  acts  of  the  helper. 
Perham  v.  American  Roofing  Co.,  193  Mich.  221,  159  N.  W.  140;  Miller 
V.  Minn.  &  N.  W.  Ry.  Co.,  76  Iowa,  655,  39  N.  W.  188,  14  Am.  St.  Rep.  258. 

The  order  should  be  reversed  and  the  determination  of  the  State 
Industrial  Commission  annulled,  and  claim  dismissed,  with  costs  against 
the  State  Industrial  Commission  in  this  court  and  in  the  Appellate  Division 

Hiscock,  C.  J.,  and  Chase,  Cuddeback,  Hogan,  McLaughlin,  and 
Crane,  JJ.,  concur. 

Ordered  reversed,  etc. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


ANDREWS 

V. 

BUTLER  MFG.  CO.  et  al.* 

MASTER  AND  SERVANT—WORKMEN'S  COMPENSATION  LAW 
—ABSENCE  OF  NOTICEr-PREJUDICEr-PRESUMPTION  AND 
BURDEN  OF  PROOF. 

Under  Workmen's  Compensation  Law,  §  18,  providing  that  failure 
to  give  the  prescribed  notice  of  injury  shall  bar  claim,  unless  excused  on 
the  ground  that  the  employer  has  not  been  prejudiced  thereby,  there  is  a 
presumption,  which  must  be  overthrown  by  claimant,  of  prejudice  from 
want  of  speedy  opportunity  to  investigate  question  of  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Frank  H.  Andrews,  employee,  for  compensation  under 
the  Workmen's  Compensation  Law,  opposed  by  the  Butler  Manufacturing 
Company,  employer,  and  the  American  Mutual  Compensation  Insurance 
Company,  insurance  carrier.  From  a  decision  of  the  State  Industrial 
Commission,  denying  an  award,  claimant  appeals.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Francis  Preston,  of  Syracuse  (P.  Sidney  Hand,  of  Syracuse,  of 
counsel),  for  appellant. 

Jeremiah  F.  Connor,  of  New  York  City,  for  respondents. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),    for   State  Industrial  Commission. 

Woodward,  J.  The  claimant  demanded  compensation  for  an  injury 
to  his  eye,  practically  destroying  its  usefulness,  alleged  to  have  been  due 

•  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.  405. 


Digitized  by 


Google 


174  3  WORKMEN'S  COMPENSATION  L.  J.    (N.Y.)         [Feb.. 

to  an  accidental  flying  of  a  spark  from  a  furnace  fire  under  a  boiler. 
The  Sate  Industrial  Commission  found  the  fact  of  the  accident,  that  it 
was  within  the  statute,  but  refused  to  make  an  award,  upon  the  ground 
that  no  notice  in  writing  was  given  to  the  employer  or  the  insurance 
carrier  and  that  both  of  these  were  prejudiced  by  the  failure  to  comply 
with  the  requirements  of  section  18  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67).  The  claimant  appeals  from  this  determina- 
tion. 

The  determination  of  the  State  Industrial  Commission  should  be 
affirmed.  The  presumption  is,  in  the  absence  of  evidence  to  the  contrary, 
that  the  failure  of  the  claimant  to  give  the  notice  required  by  law  is 
prejudicial  to  the  employer  and  insurance  carrier.  It  is  only  where  the 
claimant  is  able  to  show  that  the  notice  could  not  have  been  given,  or 
that  the  insurance  carrier  and  employer  were  not,  in  fact,  prejudiced  by 
the  failure  to  give  the  notice,  that  there  is  any  justification  for  the  State 
Industrial  Commission  to  excuse  the  failure.  Sicardi  v.  Sarnoff  Hat  Co., 
176  App.  Div.  13,  162  N.  Y.  Supp.  337.  It  is  not  enough,  in  given  case,  that 
the  injury  might  not  have  been  limited  in  its  effect  by  prompt  action;  the 
employer  and  the  insurance  carrier  have  a  right  to  ah  opportunity  to 
inquire  into  the  happening  of  the  accident.  It  is  a  very  simple  matter, 
on  discovering  an  injury  to  an  eye,  to  fix  the  time  and  place  of  the 
happening  of  the  same,  to  come  within  the  provisions  of  the  Workmen's 
Compensation  Law,  though  in  fact  it  may  have  been  received  under 
circumstances  involving  no  liability,  and  those  who  are  called  upon  to 
pay  for  the  injury  have  a  right  to  have  the  matter  called  to  their  atten- 
tion in  the  manner  prescribed  by  the  act.  Where  this  is  not  done,  the 
claimant  must  afford  the  evidence  to  warrant  the  State  Industrial  Com- 
mission in  excusing  the  neglect.  That  is  the  condition  upon  which  the 
right  to  compensation,  without  respect  to  the  negligence  of -the  employer, 
is  based,  and  it  may  not  be  disregarded. 

The  determination  of  the  State  Industrial  Commission  should  be 
affirmed.     All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


WILKES  et  al. 

V, 

ROME  WIRE  CO.  et  al 


In  re  EMPLOYERS'  LIABILITY  ASSUR.  CORRPORATION,  Ltd.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—DEPENDENTS. 

Under  evidence,  he^d,  mother  and  youngest  brother  of  deceased  were 
not  dependent  on  him  for  support  at  time  of  his  death,  within  Workmen's 
Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

*  Decision  rendered,  Nov.  13,  1918.    172  N.  Y.  Supp.  406. 
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Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Elizabeth 
Wilkes  and  another,  mother  and  brother,  as  dependents  of  James  Wilkes, 
deceased,  for  compensation,  opposed  by  the  Rome  Wire  Company,  em- 
ployer, and  the  En^ployers*  Liability  Assurance  Corporation,  Limited,  in- 
surance carrier.  Awards  were  made,  and  the  employer  and  insurance 
carrier  appeal.    Reversed  and  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward^ Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City  <£.  C  Aiken,  Deputy  Atty.  Gen.,  of  counsel^,  for  respondent  State 
Industrial  Commission. 

Michael  J.  Larkin,  of  Rome,  for  respondents  Wilkes. 

Lyon,  J.  The  question  presented  by  this  appeal  is  whether  the  mother 
and  youngest  brother  of  the  deceased  were  dependent  upon  him  for  sup- 
port at  the  time  of  his  death. 

James  Wilkes  was  in  the  employ  of  the  Rome  Wire  Company  and 
met  an  accidental  death.  He  was  receiving  an  average  of  $15.80  per  week, 
with  10  per  cent  bonus.  Of  this  sum  he  paid  his  mother  $10  per  week, 
"$5  for  his  board,  and  $5  towards  the  home,  and  to  help  send  the  little 
brother  to  school,  and  to  buy  things."  The  father  was  employed  in  the 
Rome  Iron  Mills,  Incorporated.  He  had  received  in  wages  for  the  week 
immediately  preceding  the  son's  death  $39.96.  He  received  the  week  pre- 
ceding $44.96.  His  wages  for  the  year  w.ere  $1,611.81,  or  an  average  of 
$31.60  per  week.  He*  gave  his  wife  $20  per  week  for  the  support  of  his 
family,  which  consisted  of  himself,  his  wife,  and  their  children,  James 
Arthur,  Joseph,  Howard,  and  Florence.  None  of  them,  excepting  James, 
Howard,  and  Florence,  boarded  at  home.  The  mother  received  from 
Arthur,  Joseph,  and  Florence  $3  each  per  week,  making  her  weekly  in- 
come, with  the  $10  received  from  James  and  $20  received  from  the  hus- 
band, $39  per  week.  The  husband  spent  his  remaining  $11.60  for  clothes, 
filling  or  grading  about  the  house,  and  anything  the  family  needed.  The 
wife  testified  that  it  cost  to  support  the  family  during  April,  the  month  of 
the  death  of  the  son,  $15  to  $20.  They  bought  the  house  in  July,  1916  and 
during  the  nine  months  between  that  date  and  April  2d,  when  James  was 
killed,  paid  $275  thereon,  an  average  of  about  $30  per  month.  Further- 
more, during  the  previous  years  of  idleness  of  the  father,  debts  had  accu- 
mulated to  a  large  amount.  These  had  been  paid  off.  The  son's  life 
insurance  of  $600  was  applied,  $400  evidently  in  the  purchase  of  the  ad- 
joining lot,  and  $200  in  payment  on  the  house.  This  made  the  aggregate 
payments  on  the  house  $500,  with  one  payment  of  $25.  The  wife  stated 
over  her  own  signature  that  the  husband  was  paying  her  but  $10  per  week, 
and  the  husband  that  he  was  earning  but  $20  per  week.  In  fact,  he  was 
paying  her  $20  per  week,  and  his  earnings  for  six  weeks  immediately 
preceding  the  death  of  James  were  upwards  of  $40  per  week,  excepting 
for  two  weeks,  when  they  were  $39.96  and  $39.09  per  week.  He  also  testi- 
fied that  in  the  winter  he  could  not  work,  while  the  payroll  shows  no 
lessening  of  his  earning  power  for  the  winter  months.  We  think  this  is 
not  a  family  for  whose  benefit  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67)  was  enacted. 

The  award  must  be  reversed,  and  the  claim  dismissed.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


BAILEY 

V. 

COLUMBIAN  ROPE  CO.  et  al.* 

1.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION  — 

COMMUTATION. 

State  Industrial  Commission  cannot,  under  Workmen's  Compensation 
Law,  §  27,  direct  payment  to  state  insurance  fund  of  present  value  of 
future  installments  of  compensation  awarded  to  dependent  mother  of  de- 
ceased employee,  commuted  on  the  basis  that  such  an  award  is  of  value 
equal  to  a  life  award,  in  view  of  section  16,  subd.  4,  providing  that  award 
to  dependent  mother  is  only  payable  during  dependency. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386 [4].) 

Z  MASTER  And  servant  — WORKMEN'S  COMPENSATION  — 
,  COMMUTATION. 
The  basis  for  commutation  fixed  by  Laws  1917,  c  705,  providing  that 
commutations  under  Workmen's  Compensation  Law,  §  27,  shall  be  upon 
the  basis  of  the  Survivorship  Annuitants'  Table  of  Mortality  and  the  Re- 
marriage Tables  of  the  Dutch  Royal*  Insurance  Institution,  would  not 
apply  to  an  award  to  a  mother  during  her  dependency. 

(For  other  cases,  ^ee  Master  and  Servant.  Dec  Dig.  §  386[4].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Edith  Bailey,  on  behalf  of  herself,  brother,  and  sister 
of  Harry  Bailey,  deceased,  for  compensation  under  the  Workmen's  Com- 
pensation Law,  against  the  Columbian  Rope  Company,  employer,  and  the 
American  Mutual  Liability  Insurance  Company,  insurance  carrier.  From 
a  decision  of  the  State  Industrial  Commission,  directing  payment  to  the 
State  Insurance  Fund,  under  section  27  qi  the  Workmen's  Compensation 
Law,  of  the  present  value  of  future  installments  of  compensation  awarded 
to  the  dependent  mother  of  said  deceased,  the  employer  and  insurance  car- 
rier appeal.    Reversed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City  (E.  C.  Aiken,  of  Albany  of  counsel),  for  respondent  State  Industrial 
(x>mmission. 

John  M.  Kellogg,  P.  J.  By  subdivision  4  of  section  16  of  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67),  an  award  to  a  dependent 
mother  is  only  payable  during  her  dependency. 

[1]  In  Adams  v.  New  York,  Ontario  &  Western  R.  R.  Co.,  175  App. 
Div.  714,  161  N.  Y.  Supp.  919,  and  220  N.  Y.  579,  114  N.  E.  1046,  it  was 
held  that  the  commission  could  not  commute  future  payments  directed  to 
be  made  to  a  widow  during  widowhood.    After  that  decision  it  was  pro- 

♦  Decision  rendered,  Nov.  13,  1918.    172  N.  Y.  Supp.  566. 
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vided,  by  chapter  705  of  the  Laws  of  1917,  that  commutations  under  sec- 
tion 27  shall  be  upon  the  basis  of  the  Survivorship  Annuitants  Table  of 
Mortality  and  the  Remarriage  Tables  of  the  Dutch  Royal  Insurance 
Institution.  That  amendment  was  intended  to  permit  the  commutation  of 
an  award  payable  to  a  widow  during  widowhood,  and  to  fix  a  basis  for 
such  commutation.  But  that  basis  would  not  apply  to  an  award  during 
dependency.  Neither  would  a  life  table  furnish  any  basis  for  such  com- 
mutation. 

[2]  It  is  evident  that  the  commission  treated  the  award  in  this  case 
as  one  payable  during  life,  but  by  subdivision  4  of  section  16  of  the  Work- 
men's Compensation  Law  it  continues  only  during  dependency.  The  com- 
mission cannot  determine  that  such  an  award  is  of  value  equal  to  a  life 
award  and  compute  it  on  that  basis.  The  appeal,  therefore,  is  governed 
by  the  Adams  Case. 

The  decision  should  be  reversed.    All  concur. 


-♦•♦- 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


BALK 

V. 

QUEEN  CITY  DAIRY  CO.  et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  LAW 
— H  AZARDOUS  EMPLOYMENT— "HAZARDOUS  OCCUPA- 
TION." 

A  superintendent  of  wholesale  dairy  route,  who  left  employer's  place 
of  business  to  instruct  a  new  driver,  traveling  by  street  railway,  and  who, 
on  alighting  from  car,  was  killed  by  an  automobile,  was  not  at  such  time 
engaged  in  a  "hazardous"  occupation,  within  Workmen's  Compensatoin 
Law,  or  in  service  of  an  employer  whose  principal  business  was  hazardous. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Hazardous.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c  67)  by  Estelle  M.  Balk  to  obtain  compensation  for  the  death  of  Leo  P. 
Balk,  opposed  by  the  Queen  City  Dairy  Company,  employer,  and  the  Ameri- 
can Mutual  Compensation  Insurance  Company,  insurer.  Compensation 
was  awarded  by  the  State  Industrial  Commission,  and  the  employer  and 
insurer  appeal.    Award  reversed,  and  claim  dismissed. 

J  '1  .    !        J        t    '    '  .    I        '    • 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

♦  Decision  rendered,  Nov.  13,  1918.    172  N.  Y.  Supp.  471. 
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Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.    (E.  C  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 


Lyon,  J.  The  deceased,  Leo  P.  Balk,  was  employed  by  the  Queen  City 
Dairy  Company  as  the  superintendent  of  its  wholesale  routes.  On  Octo- 
ber 20,  1916,  he  left  his  employer's  place  of  business  to  go  upon  one  of  the 
routes,  where  there  was  a  new  driver,  in  order  to  familiarize  the  driver 
with  the  route.  In  order  to  reach  the  route,  he  was  required  to  travel  by 
street  railroad  car.  In  getting  off  the  car,  a  Ford  automobile  struck  him 
in  the  left  hip  and  ran  him  against  a  telephone  pole,  and  he  sustained  in- 
juries which  resulted  in  his  death,  Novemebr  2,  1916. 

The  award  must  be  reversed,  for  the  reason  that  Leo  P.  Balk  was 
not  at  the  time  engaged  in  a  hazardous  occupation.  He  was  not  in  any 
way  engaged  in  operating  a  wagon.  Glatzl  v.  Stumpp,  220  N.  Y.  71,  114 
N.  E.  1053.  He  was  merely  alighting  from  a  street  railway  car.  In  so 
doing  he  met  with  the  accident  which  resulted  in  his  death.  He  was  not 
in  the  service  of  an  employer  whose  principal  business  was  carrying  on 
or  conducting  a  hazardous  business. 

The  award  must  be  reversed,  and  the  case  dismissed.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


CIMMINO 

V. 

JOHN  T.  CLARK  &  SON  et  al* 

1.  ADMIRALTY— JURISDICTION— INJURY  TO  STEVEDORE.* 

The  work  of  loading  and  unloading  ships  is  maritime,  as  regards 
jurisdiction  of  claim  for  personal  injury  therein. 
(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  20.) 

2.  ADMIRALTY— WROKMEN'S   COMPENSATION   ACT— INJURY 

TO  STEVEDORE— ADMIRALTY  JURISDICTION. 

While,  when  enacted.  Workmen's  Compensation  Law,  so  far  as  mak- 
ing it  applicable  to  longshore  work  in  loading  and  unloading  cargoes,  was 
unconstitutional,  as  an  invasion  of  admiralty  jujisdiction,  it  becatne  ef- 
fective in  that  respect,  without  re-enactment,  when  by  Act  Cong.  Oct.  6, 
1917,  §  2,  amending  Judicial  Code,  §§  24,  256  (U.  S.  Comp.  St.  1916,  §§ 
991  [1] -991  [25],  1233),  recourse  to  rights  and  remedies  under  state  Work- 
men's Compensation  Law  was  permitted. 

(For  other  cases,  see  Admiralty,  Dec.  Dig.  §  20.) 

♦Decision  rendered,  Nov.  13,  1918.     172  N.  Y.  Supp.  478. 
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3.  MASTER   AND   SERVANT  —  WORKMEN'S    COMPENSATION 

LAW— NOTICE  OF  CLAIM— PRESUMPTION. 

The  point  not  having  been  raised  before  the  commission,  it  will,  by 
provision  of  Workmen's  Compensation  Law,  §  21,  be  presumed  notice  of 
claim  was  given. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [S].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Vincenzo 
Cimmino  for  compensation  to  himself,  opposed  by  John  T.  Clark  &  Son, 
employer,  and  the  Fidelity  &  Casualty  Company,  of  New  York,  insurance 
carrier.  From  an  award  of  the  State  Industrial  Commission,  the  em- 
ployer and  insurance  carrier  appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton,  of 
New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis^  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

Lyon,  J.  [1,  2]  The  question  at  issue  upon  this  appeal  is  whether 
the  claimant,  being  engaged  in  the  performance  of  a  maritime  contract  at 
the  time  he  sustained  his  injuries,  should  have  been  denied  compensation. 
On  February  26,  1918,  the  claimant,  who  was  a  stevedore  at  work  on 
board  a  ship  lying  at  Twenty-ninth  street,  Brooklyn,  N.  Y.,  slipped  on 
the  deck,  facturing  the  distal  end  of  the  radius  of  his  wright  wrist.  The 
work  of  loading  and  unloading  a  ship  is  as  much  maritime  in  its  nature 
as  the  work  of  navigating  the  vessel.  Atlantic  Transport  Co.  v.  Imbro- 
vek,  234  U.  S.  52,  34  Sup.  Ct.  733,  58  L.  Ed  1208,  51  L.  R.  A.  (N.  S.) 
1157.  Following  the  decision  of  Southern  Pacific  Co.  v.  Jensen,  244  U.  S. 
205,  37  Slip.  Ct  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451.  Ann.  Cas.  1917E. 
900,  Congress  amended  section  24  and  section  256  of  the  Judicial  Code 
(Act  March  3,  1911,  c.  231  36  Stat.  1091-1094,  1160  [U.  S.  Comp.  St.  1916, 
§§  991(0-991(25),  1233]),  by  Act  Oct.  6,  1917,  c.  97,  40  Stat.  395,  §  2,  as 
follows  : 

"Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it,  and  to  claimants  the  rights  and 
remedies  under  the    ♦    ♦    *    compensation   law   of   any   state." 

Following  this  action  of  Congress,  the  Legislature  of  the  state  of 
New  York  on  April  17,  1918,  by  chapter  249,  re-enacted  groups  8  and  10 
of  section  2  of  chapter  41  of  the  Laws  of  1914,  as  amended  by  Laws  1916, 
c.  622,  and  Laws  1917,  c.  705,  which  specified  "longshore  work,  including 
the  loading  or  unloading  of  cargoes,*'  as  one  of  the  hazardous  occupations. 

We  do  not  think  it  was  necessary  to  re-enact  the  provisions  of  the 
New  York  statute  to  make  them  effective  as  of  October  6,  1917.  Veasey 
v.  Peters,  142  La.  1012,  77  South.  948.  As  was  said  by  the  New  Jersey 
Court  of  Errors  and  Appeals,  in  Allison  v.  Corker  et  al.,  67  N.  J.  Law, 
596,  52  Ad.  362.  60  L.  R.  A.  564: 

"But  I  am  prepared  to  go  further,  and  hold  that  an  unconstitutional 
statute  is  nevertheless  a  statute;  that  is,  a  legislative  act.  Such  a  statute 
is  commonly  spoken  of  as  void.  I  should  prefer  to  call  it  unenforceable, 
because  in  conflict  with  a  paramount  law.  ♦  ♦  ♦  An  unconstitutional 
statute  is  not  merely  blank  paper.    The  solemn  act  of  the  Legislature  is  a 
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fact  to  be  reckoned  with.    Nowhere  has  power  been  vested  to  expunge  it 
or  remove  it  from  its  proper  place  among  statutes." 

The  New  York  statute  came  into  force  the  moment  the  amendatory 
act  of  Congress  was  passed. 

"While  Congress,  in  the  exercise  of  its  power  to  regulate  commerce, 
*  ♦  ♦  can  legislate  on  that  subject  as  well  in  ports  and  harbors  as  in  the 
high  seas;  but  so  doing  it  does  not  repeal,  but  suspends,  state  law  upon 
the  subject,  and  when  the  act  producing  this  result  is  repealed,  or  so 
modified  as  to  permit  the  operation  of  the  state  law,  it  becomes  again 
valid  and  in  force  [citing  Sturgis  v.  Spofford,  45  N.  Y.  446]/'  Henderson 
V.  Spofford,  59  N.  Y.  131 ;  Anderson  v.  Pacific  Coast  S.  S.  Co.,  225  U.  S. 
197,  32  Sup.  Ct.  626,  56  L.  Ed.  1047. 

[3]    As  to  the  claim  that  no  written  notice  was  given  within  ten  days, 
as  required  by  the  statute,  the  point  was  not  raised  before  the  Commis- 
sion.   It  is  therefore  presumed  to  have  been  given.    Section  21. 
■  The  award  should  be  affirmed.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


In  re  COLON. 


Appeal  of  AMERICAN  LINOLEUM  MFG.  CO.  et  al.* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

LAW— "DUE  NOTICE"  OF  INJURY. 

"Due  notice"  to  an  employer  of  injury  to  his  servant,  being  such  a 
notice  as  is  required  by  Workmen's  Compensation  Law,  §  18,  means  a 
notice  given  in  the  manner  and  to  the  appropriate  person  specified. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Due  Notice.) 

2.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

LAW— DUE  NOTICE  TO  EMPLOYER. 

Injured  servant's  informal  statement  in  familiar  style  as  to  injury 
received,  directed  and  delivered  to  assistant  foreman,  with  request  that 
servant's  wages  be  paid  to  messenger,  foreman  not  being  person  to  whom 
notice  of  Workmen's  Compensation  Law,  §  18,  might  be  given,  was  not 
"due  notice"  to  employer,  required  by  section. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— AWARD  DESPITE  FAILURE  OF  NOTICE— FINDINGS. 

If  injured  servant's  failure  to  give  notice  to  employer,  required  by 
Workmen's  Compensation  Law,  §  18,  did  not  result  in  prejudice  to  em- 
ployer and  insurer,  Industrial  Commission,  before  making  award,  should 
make  appropriate  findings. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

♦  Decision  rendered,  Nov.  13,  1918.    172  N.  Y.  Supp.  475. 
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Appeal  from  State  Industrial  Commission. 

Proceeding  by  Walter  Bennett  Colon  for  compensation  for  personal 
injuries  under  the  Workmen's  Compensation  Law,  opposed  by  the  Amer- 
ican Linoleum  Manufacturing  Company,  the  employer,  and  the  London 
Guarantee  &  Accident  Company,  the  insurance  carrier.  Compensation  was 
awarded  by  the  State  Industrial  Commission,  and  the  employer  and  in- 
surance carrier  appeal.  Award  reversed,  and  matter  remitted  to  the 
Commission. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

William  Butler,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.    (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Cochrane,  J.  [1-3]  The  commission  has  found  that  due  notice  of 
injury  was  given  to  the  employer.  This  means  such  a  notice  as  is  re- 
quired by  section  18  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67),  and  that  it  was  given  in  the  manner  and  to  the  appropriate 
person  specified  in  that  section.  The  only  written  notice  was  of  the 
most  informal  nature,  and  was  not  intended  as  a  compliance  with  the 
statute.  It  was  directed  and  delivered  to  an  assistant  foreman,  and  ac- 
companied a  request  that  the  wages  of  the  claimant  be  paid  to  the 
messeneer  making  the  delivery.  It  consisted  merely  of  a  statement  in 
a  familiar  style  to  a  friend  as  to  the  injury  which  the  writer  received 
It  naturally  did  not  contain  all  the  details  required  by  the  statute.  The 
assistant  foreman,  to  whom  it  was  personally  delivered,  was  not  a  person 
to  whom  the  statutory  notice  might  be  so  given.  Due  notice  of  the  injury, 
therefore,  was  not  given  to  the  employer.  Matter  of  Gaim  of  Dorb  v. 
Frederick  Steams  &  Co.,  180  App.  Div.  138,  167  N.  Y.  Supp.  415.  The 
finding  of  the  commission  is  against  the  undisputed  evidence.  If  the 
failure  to  give  the  statutory  notice  has  not  resulted  in  prejudice  to  the 
appellants,  the  commission  should  make  the  appropriate  findings. 

Award  reversed,  and  matter  remitted  to  the  commission.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


In  re  HASSEN. 


Appeal  of  UNITED   STATES   CASUALTY  CO.* 

1.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"HAZARDOUS  EMPLOYMENT." 

Under  Workmen's  Compensation  Law,  §  2,  effective  at  the  time  of  the 
accident,  November  25,  1916,  coal  yards  were  not  classified  among  the 
"hazardous  employments."  , 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

*  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.  430. 
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2.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"HAZARDOUS  EMPLOYMENT"— "OPERATING  A  WAGON." 
A  laborer,  injured  by  coal  falling  on  him  while  he  was  engaged  in 
unloading  coal  in  a  railroad  car  within  the  yard  of  his  employer,  was  not 
"operating  a  wagon,*'  within  Workmen's  Compensation  Law,  §  2,  group  41, 
as  to  "hazardous  emplo)rment,"  where  his  duties  confined  him  to  the 
coal  yard  and  he  did  not  drive  or  deliver  coal. 

(For,  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

3.  MASTER   AND   SERVANT— COMPENSATION   AGREEMENT-- 

AUTHORITY  TO  APPROVE. 

Where  a  claim  was  not  within  Workmen's  Compensation  Law,  com- 
mission had  no  power  or  authority  to  approve  compensation  agreement 
entered  into  by  employer  and  employee,  pursuant  to  section  20,  or  to 
enforce  its  execution,  since  no  act  or  acquiescence  could  confer  jurisdiction 
of  the  subject-matter. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  397.) 

4.  MASTER   AND   SERVANT— COMPENSATION   AGREEMENT- 

PARTIES. 

If  claim  was  within  jurisdiction  of  commission,  insurance  carrier  did 
not  need  to  be  a  party  to  compensation  agreement  made  pursuant  to 
Workmen's  Compensation  Law,  §  20. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  400.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Law  by  George  Hassen,  employee.  The  employer  and  employee  entered 
into  an  agreement  for  payment  of  compensation,  which  was  affirmed 
by  the  State  Industrial  Commission,  and  thereby  became  an  award.  Ap- 
plication to  vacate  award  denied,  and  the  United  States  Casualty  Company, 
insurance  carrier,  appeals.    Reversed,  award  vacated,  and  claim  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

William  H.  Hotchkiss,  of  New  York  City,  for  appellant. 
Merton  E.  Lewis,  Atty.  Gen.   (E.  C  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

Cochrane,  J.  Gaimant  was  a  laborer  employed  in  a  coal  yard.  He 
was  injured  by  some  coal  falling  on  him  while  he  was  unloading  it  into 
a  wagon  from  a  railroad  car  standing  in  the  yard  of  the  employer.  The 
employer  and  employee  entered  into  an  agreement  under  section  20  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  for  the  payment 
of  compensation,  which  agreement  was  in  the  form  provided  by  said 
section  and  was  subsequently  approved  by  the  commission.  By  virtue 
of  the  statute  (section  20)  such  approval  became  an  "award."  Pa)rments 
were  made  under  this  award,  and  subsequently  the  insurance  carrier  made 
an  application  to  the  commission  to  vacate  it,  on  the  ground  that  the 
claim  was  not  within  the  statute  and  that  the  commission  was  therefore 
without  jurisdiction.  This  application  was  denied  by  the  commission, 
and  the  insurance  carrier  appeals  to  this  court. 

[1,  2]  The  accident  occurred  November  25,  1916.  At  that  time  coal 
yards  were  not  classified  among  the  hazardous  employments  under  section 
2  of  the  Workmen's  Compensation  Law,  and  the  employer  was  not  engaged 
in  conducting  any  hazardous  employment  under  the  act.  It  is  suggested 
that,  because  the  claimant  was  loading  coal  into  a  wagon,  he  was  engaged 
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in  the  operation  of  the  wagon,  and  that  hence  his  claim  falls  within  group 
41  of  section  2  of  the  act  It  does  not  clearly  appear  what  caused  the 
coal  to  fall  on  the  claimant,  but  there  is  no  suggestion  that  any  movement 
of  the  wagon  or  defect  therein  occasioned  or  contributed  to  the  accident 
Qaimant  was  not  a  teamster,  nor  in  any  way  engaged  in  the  operation 
of  the  vehicle.  I  lis  duties  confined  him  to  the  yard.  He  describes  him- 
s'elf  as  a  laborer,  and  expressly  disclaims  that  he  was  a  driver,  or  that 
he  delivered  coal.  The  case  is  distinguishable  from  Matter  of  Dale  v. 
Saunders  Brothers,  218  N.  Y.  59,  112  N.  E.  571,  Ann.  Cas.  1918B,  703, 
where  the  claimant  was  a  teamster  operating  a  wagon,  and  the  work  of 
loading  the  wagon  was  incidental  to  his  duties  in  the  operation  thereof. 
Here  the  claimant  was  not  engaged  in  the  business  of  operating  a  vehicle, 
as  in  the  Dale  Case,  and  his  work  in  loading  the  wagon  was  not  incidental 
to  such  operation,  but  was  his  principal  and  in  fact  his  only  work  at  the 
time  of  the  accident  The  case  is  not  distinguishable  in  this  particular 
from  Matter  of  Roberto  v.  John  F.  Schmadeke,  Inc.,  180  App.  Div.  143, 
167  N.  Y.  Supp.  397,  where  the  claimant  was  injured  while  loading  coal 
into  an  automobile  truck  for  delivery  to  customers.  The  claim  was 
disallowed  in  that  case,  although  this  particular  point  was  not  there  raised. 
As  well  might  it  be  urged  that,  because  the  claimant  was  unloading  coal 
from  the  railroad  car  into  a  wagon,  he  was  engaged  in  the  operation  of 
a  railway,  and  so  within  gproup  1  of  section  2. 

[3,  41  The  commission  was  of  the  opinion  that  the  claimant  was  not 
within  the  act,  but  thought  that  by  their  agreement  the  parties  had  placed 
it  beyond  their  power  to  question  the  jurisdiction  of  the  commission. 
The  insurance  carrier,  the  only  appellant  herein,  was  not  a  party  to  that 
agreement  It  .did  not  need  to  be  a  party,  if  the  claim  was  within  the 
jurisdiction  of  the  commission.  But  no  act  or  acquiescence  on  the  part 
of  any  one  can  confer  jurisdiction  of  the  subject-matter  of  a  controversy 
on  a  court  6t  body  exercising  the  same.  This  principle  is  firmly  es- 
tablished, and,  if  there  ever  was  any  doubt  about  it,  such  doubt  was  re- 
moved by  the  recent  case  of  Matter  of  Doey  v.  Clarence  P.  Howland  Co., 
Inc.,  224  N.  Y.  30,  120  N.  E.  53.  The  following  extract  from  the  opinion 
in  that  case  finds  special  pertinency  here : 

"The  fact  that  the  determination  of  the  commission  had  been  ac- 
quiesced in  to  the  extent  that  certain  payments  had  been  made  thereunder, 
and  an  appeal  had  not  been  taken  therefrom,  could  not  prevent  either 
of  such  parties  raising  the  question  at  any  time  they  saw  fit  This  follows 
from  the  fact  that  the  determination  was  a  nullity.  It  bound  no  one.  It 
was   a  void   determination." 

It  follows  that  the  commission  had  no  power  or  authority  to  approve 
the  agreement  or  to  enforce  its  execution. 

The  decision  should  be  reversed,  the  award  vacated,  and  the  claim 
dismissed.    All   concur. 
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SUPREME  COURT  OF  NEW  YORK/ 

Appellate  Division,  Third  Department. 


URBAN 

V. 

TOPPING  BROS.  ET  XL* 

MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION— 
"OUT  OF  AND  IN  THE  COURSE  OF  THE  EMPLOYMENT." 
Where  employee,  five  minutes  after  quitting  time,  after  washing,  put 
on  his  coat  and  hat,  and  then  turned  back  to  look  about  the  working 
room  for  his  companions,  and  in  doing  so  put  his  head  into  an  elevator 
shaft  and  was  killed  by  descending  elevator,  the  accident  did  not  arise 
"out  of  and  in  the  course  of  the  employment,"  within  Workmen's  Com- 
pensation Law. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Course  of  Employment.) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Paul  L^rban,  administrator,  for  compensation  for  the  death 
of  Paul  Urban,  Jr.,  deceased  employee,  opposed  by  Topping  Bros.,  em- 
ployers, and  the  Allied  Mutuals  Liability  Insurance  Company,  insurance 
carrier.  From  an  award  of  the  State  Industrial  Commission,  the  em- 
ployers and  insurance  carrier  appeal.  Award  reversed,  and  claim  dis- 
missed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

•Arthur  Butler  Graham,  of  New  York  City  (Howard  J.  MacLachlan, 
of  New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent  State 
Industrial  Commission. 

Lyon,  J.  The  serious  question  involved  upon  this  appeal  is  whether 
the  injury  arose  out  of  and  in  the  course  of  the  employment  Paul 
Urban,  the  deceased,  was  injured  while  at  work  for  Topping  Bros. 
Preliminary  to  the  taking  of  evidence,  the  deputy  commissioner  inquired 
as    follows : 

"Is  this  case  contested? 

"Mr.  Spiegel  (plaintiffs  attorney)  :    It  apparently  is. 

"Mr.  Gardiner:  On  the  ground  the  case  does  not  come  rightfully 
under  the  Compensation  Law. 

"Mr.  Archer:    That  he  wasn't  engaged  in  a  hazardous  occupation? 

"Mr.  Gardiner:  No;  the  accident  was  not  one  that  arose  out  of 
and  in  the  course  of  employment." 

The  case  is  stated  by  the  attorney  for  the  claimant  as  follows: 

♦  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.  432. 
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"Mr.  Spiegel:  This  concern  ceased  work  at  5:30.  The  accident  oc- 
curred at  5:35,  five  minutes  really  after  quitting  time. 

"Mr.    Archer    (deputy   commissioner)  :    On    the   premises? 

"Mr.  Spiegel:  Yes.  A  good  many  employees  had  left  the  place, 
but  my  man  and  several  others  were  still  on  the  premises,  although  they 
quit  actual  work.  There  was  an  elevator  on  the  premises,  and  the  de- 
ceased had  stepped  up  to  the  elevator  in  order  to  call  two  coemployecs, 
with  whom  he  usually  went  home.  He  didn't  find  them  on  his  floor. 
In  order  to  call  them,  he  looked  into  the  elevator  shaft;  this  elevator 
shaft  had  a  door  in  front  of  it,  which  had  a  square  opening  about  the 
height  of  a  man's  head,  and  as  he  put  his  face  in  there  to  call  for  these 
friends,  at  that  moment  the  elevator  descended,  and  he  sustained  injuries 
from  which  he  died.  The  contention  is  not  so  much  that  while  he  was 
on  the  premises  the  accident  occurred,  but  in  the  course  of  his  employment. 
My  friend's  contention  is,  possibly,  that  it  did  not  arise  out  of  and  in 
the  course  of  his  actual  employment.  That  is  the  only  bone  of  contention. 
I  think  everything  else  is  conceded.  There  would  be  no  dispute  to  any- 
thing else.  We  would  like  a  ruling  if  this  falls  within  the  Compensation 
Law. 

"Mr.  Archer:    What's  your  statement? 

"Mr.  Gardiner:  The  man  had  finished  his  work  for  the  day,  had 
washed  up,  had  put  on  his  coat  and  hat  and  started  out,  and  then  returned 
to  call  down  the  elevator  shaft  to — 

"Mr.  Archer :    By  'started  out*  you  mean  he  actually  left  the  premises  ? 

"Mr.  Gardiner:  No;  he  had  gone  as  far  as  the  door,  and  came  back 
simply  for  his  personal  business,  and  not  in  connection  with  anything 
relating  to  his  employment.  ♦  ♦  ♦  Then  the  question  of  dependency  is 
also  disputed,  after  we  come  out  of  that. 

"Mr.  Archer:  I  believe  you  have  agreed  absolutely  on  the  statement 
of   fact 

"Mr.  Spiegel:    I  believe  so. 

"Mr.  Archer:    Let's  go  ahead  and  try  the  question  of  dependency. 

4(      4(      ♦ 

"Mr.  Gardiner:  The  commissioner  hasn't  decided  as  yet  that  he 
comes  under  the  Compensation  Law. 

"Mr.  Archer:  No;  I  have  made  no  decision  yet;  but  I  think  you 
have  agreed  on  the  question  of  fact.    Case  is  adjourned." 

On  Monday,  April  8,.  1918,  the  hearing  was  resumed,  and  the  attorney 
for  the  insurance  carrier  said: 

"Mr.  Gardiner :  We  were  to  have  a  decision  as  to  whether  or  not 
it  was  in  the  course  of  his  employment.  Did  the  commissioner  go  into 
that? 

"Deputy  Commissioner  Archer:  I  think  it  was.  However,  that  will 
be  a  part  of  my  study  of  the  case,  but  I  think  it  was.  My  mind  is  still 
open  on  that  matter.    Call  your  witness." 

The  treasurer  of  the  employers  and  the  plaintiff's  father  were  then 
examined.  Adjournment  was  then  had  until  April  15th,  when  the  fol- 
lowing appears  on  the  record : 

"Mr.  Archer:  This  is  a  dependency  case,  as  I  understand  it,  and 
everything  is  stipulated  except  the  question  of  dependency. 

"Mr.  Gardiner:    Ye^. 

"Mr.  Archer:  We  attempted  to  hear  this  case  last  week,  but  be- 
came convinced  that  an  interpreter  was  necessary;  hence  the  adjournment 
to  this  date.  We  have  an  interpreter  now,  and  will  proceed  with  the  case 
on  the  question  of  dependency.'' 

The   plaintiffs    father   and   mother   were   examined   at   length.    The 

meetings  of  March  28th  and  April  8th  and  15th  are  the  only  occasions 

on  which  the  matter  of  whether  the  accident  arose  out  of  and  in  the 

course  of  the  employment  were  discussed.    Hearings  were  had  on  April 
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• 
22,  May  8,  and  May  20,  1918,  at  none  of  which  was  there  an  appearance, 
except  at  the   meeting  at  which   an   allowance   was   made  to  claimant's 
attorney  for  legal  service.    The  award  appealed  from  was  made  May  20th, 
in  which  this  statement  appears: 

"At  the  hearing  held  on  April  15,  1918,  it  was  stipulated  on  behalf 
of  the  employer  and  insurance  carrier  that  the  only  question  raised  in  this 
case  was  the  question  of  the  dependency  of  the  claimants." 

It  was  found  as  a  conclusion  of   fact: 

"(4)  The  injuries  which  resulted  in  the  death  of  Paul  Urban,  Jr., 
were  accidental  injuries,  and  arose  out  of  and  in  the  course  of  his  em- 
ployment." 

It  was  plainly  the  intention  of  the  attorney  for  the  employer  and 
insurance  carrier  not  to  waive  the  question  as  to  the  accident  not  having 
arisen  out  of  and  in  the  course  of  the  employment.  It  was  understood 
that  the  statement  of  claimant's  attorney,  made  at  the  meeting  of  March 
28th,  was  a  stipulation  of  the  facts  as  to  the  manner  in  which  the  de- 
cedent's death  was  caused,  and  not  a  stipulation  that  the  question  was 
not  in  the  case.  The  proceedings  of  April  8th  make  this  plan.  No 
further  proof  was  offered  upon  the  subject,  and  it  is  evident  that  the 
fact  of  the  manner  of  decedent's  death  had  passed  from  the  mind  of  the 
commissioner  at  the  time  the  award  was  made,  or  that  he  reached  the 
conclusion  that  the  accident  arose  out  of  and  in  the  course  of  the  young 
man's  employment.  From  the  decision  of  the  commission  we  judge  the 
former  to  be  the  case.  It  is  a  material  point  of  law  in  the  case,  and  we 
shall  therefore  discuss  it. 

The  decedent  had  plainly  finished  his  employment,  which  was  assistant 
order  clerk  in  a  wholesale  hardware  business,  laying  out  goods  on  order. 
He  had  washed  up,  put  on  his  coat  and  hat,  and  gone  to  the  door  to  go 
out.  It  was  5:35.  His  quitting  time  was  5:30.  Remembering  that  the 
companions  with  whom  he  usually  went  home  were  still  there,  he  returned; 
not  finding  them  in  the  room  upstairs,  he  thrust  his  head  in  the  open 
space  and  called  to  them.  The  descending  elevator  crushed  his  head.  At 
the  time  he  met  his  death  he  was  not  engaged  in  the  business  of  his 
employment.  He  had  ceased  that.  His  act  of  turning  back,  looking 
about  the  room  for  his  companions,  and  putting  his  head  into  the  elevator 
shaft,  was  his  own  voluntary  act.  He  had  deviated  from  the  direct  and 
ordinary  route  of  passage  for  purposes  of  his  own. 

The  award  must  be  reversed,  and  the '  case  dismissed.  All  concur, 
except  John  M.  Kellogg,  P.  J.,  who  dissents. 

♦♦♦ 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


PIERSON 

V. 

INTERBOROUGH  RAPID  TRANSIT  CO.* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— CONSTRUCTION— INJURIES  IN  COURSE  OF  EMPLOY- 
MENT. 

Amendment  of  Workmen's  Compensation  Act  1914,  art.  1,  §  3,  subd.  4, 

defining  "employee"  as  one  in  hazardous  occupation,  by  Laws  1916,  art 

.^____^__  ______^ ■  . _ 

♦  Decision  rendered,  November  8,  1918.    172  N.  Y.  Supp.  492. 
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622.  did  not  bring  workman  injured  out  of  the  course  of  his  employment 
within  the  act,  in  view  of  section  7,  defining  an  injury  as  one  arising 
out  of  and  in  the  course  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT  — INJURY     ARISING     OUT     OF     EMPLOYMENT  — "L" 
GUARD. 
An  elevated  railway  guard  having  two  hours  off,  who  stayed  on  train 

to  ride  to  office  for  pay  and  thence  to  a  dentist,  and  was  injured  in  a 

collision,  was  not  within  the  Workmen's  Compensation  Act,  and  could 

recover   in   a  civil   action. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2).) 
(For  other  definitions,  see  Words  and  Phrases,  L.) 

Appeal  from^rial  Term,  New  York  County. 

Action  by  Peter  J.  Pierson  against  the  Interborough  Rapid  Transit 
Company.  Judgment  on  verdict  for  plaintiff,  and  order  denying  motion 
for  new  trial  (102  Misc.  Rep.  130,  168  N.  Y.  Supp.  425),  and  defendant 
appeals.    Affirmed. 

Argued  before  Clarke,  P.  J.,  and  Dowling,  Smith,  Page,  and  Shearn, 
JJ. 

James  L.  Quackenbush,  of  New  York  City  (Frederick  J.  Moses,  of 
New  York  City,  of  counsel),  for  appellant 

Frank  L.  Tyson,  of  New  York  City  (John  C.  Robinson,  of  New 
York  City,  of  counsel),  for  respondent. 

Shearn,  J.  Plaintiff  was  employed  by  defendant  as  a  guard  on  its 
elevated  railway.  He  had  been  on  duty  for  several  hours,  finished  his 
trip  at  the  terminal,  and  was  off  duty  on  what  is  known  as  a  "swing" 
of  about  two  hours.  His  time  was  at  his  disposal  for  that  period.  He 
was  in  the  company's  uniform,  and  instead  of  leaving  the  train  and  the 
premises  of  the  defendant  he  remained  upon  the  same  train  when  it 
started  on  its  southerly  trip.  His  purpose  in  taking  the  trip  was  to  go 
to  his  dentist's  on  Fifty-Ninth  street,  but  it  was  his  intention  to  stop 
off  the  train  at  129th  street,  where  the  employees  receive  their  pay,  and, 
if  there  were  not  too  many  in  line,  to  collect  his  pay.  After  the  train 
had  left  the  terminal,  and  before  reaching  129th  street,  it  came  into  collision 
.with  another  train  on  the  same  track,  and  the  plaintiff  sustained  the 
injuries  for  which  the  damages  have  been  awarded. 

The  appellant's  claim  is  that  the  plaintiff's  remedy  for  this  accident 
is  provided  by  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67), 
Its  argument  is  based  mainly  upon  the  amendment  of  the  law  made  by 
chapter  622  of  the  Laws  of  1916,  which  went  into  effect  before  this 
accident.  It  is  claimed  that  this  injury  comes  within  the  provisions  of 
the  act  by  reason  of  change  in  the  definition  of  "employee."  Under  the 
act  of  1914  "employees"  was  defined  as  follows: 

Article  1,  §  3,  subd.  4 :  "  'Employee'  means  a  person  who  is  engaged 
in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on  or 
conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  emplo)mient  away  from  the  plant  of  his  employer,  and  shall  not 
include  farm  laborers  or  domestic  servants." 

While  the  act  contained  this  definition,  it  was  held  in  De  Voe  v.  N. 
Y.  State  Railways,  218  N.  Y.  318,  113  N.  E.  256,  L.  R.  A.  1917A,  250, 
that  the  employee  was  entitled  to  compensation  only  if  he  were  engaged 
in   a  hazardous  employment  at  the  time  of  the  jiccident.    Pe  Voe,  it 
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will  be  recalled,  was  a  motorman  of  a  street  railway,  who  had  finished 
his  work  for  the  day  and  was  hurrying  to  catch  a  street  car  to  go  to  an 
adjoining  town  to  have  his  watch  tested  as  required  by  the  rules  of  the 
company,  and  was  struck  by  an  automobile  and  killed.  Following  the 
decision  of  that  case  in  the  Appellate  Division  (169  App.  Div.  472,  155 
N.  Y.  Supp.  12)  the  act  was  amended  by  chapter  622  of  the  Laws  of 
1916.    The  .amendment  gave  this  definition  of  "employee": 

"  'Employee'  means  a  person  engaged  in  one  of  the  occupations  enum- 
erated in  section  2  or  who  is  in  the  service  of  an  employer  whose  principal 
business  is  that  of  carrying  on  or  conducting  a  hazardous  employment 
upon  the  premises  or  at  the  plant,  or  in  the  course  of  his  employment 
away  from  the  plant  of  his  employer,  and  shall  not  include  farm  laborers 
or  domestic  servants." 

[1]  It  will  be  observed  that,  instead  of  defining  "employee"  as  one 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer,  it 
is  now  one  engaged  in  the  enumerated  occupations,  wMi  "is  in  the  service 
of  an  employer  whose  principal  business  is  that  of  carrying  on  or  con- 
ducting a  hazardous  employment"  The  claim  is  that  this  does  away 
with  the  settled  and  recognized  limitation  that  the  injury  must  arise  out 
of  and  in  the  course  of  employment.  The  argument  is  not  sonud.  The 
amendment  does  broaden  the  definition,  so  as  to  make  it  dear  that  an 
employee  who  is  injured  while  employed  by  one  whose  principal  business 
is  to  carry  on  a  hazardous  employment  is  entitled  to  compensation,  irres- 
pective of  whether  what  he  is  doing  at  the  time  is  hazardous  or  not. 
The  argument  takes  no  account  of  section  3,  subd.  7,  which  reads  now 
as  it  did  in   1914,  namely: 

"  'Injury*  and  'personal  injury*  mean  only  accidental  injuries  arising 
out  of  and  in  the  course  of  employment.*' 

While,  therefore,  the  definition  of  an  employee  has  been  changed, 
there  has  been  no  change  in  the  law  that  limits  recovery  to  injuries  that 
come  within  section  3,  subd.  7. 

There  is,  however,  more  to  be  said  in  favor  of  appellant's  contention. 
In  the  first  place,  the  concluding  sentence  in  the  opinion  in  the  De  Voe 
Case  reads : 

"He  was  not  injured  while  on  duty  nor  in  his  working  hours  nor  on 
his  way  to  or  from  his  duty  within  the  precincts  of  the  company." 

That  does  not  hold,  but  it  seems  to  intimate,  that  orte  on  his  way  to 
or  from  his  duty  within  the  precincts  of  the  company  would  be  entitled 
to  compensation,  and  there  are  cases  in  the  Appellate  Division  that  so 
hold.  For  example,  in  the  case  of  a  man  employed  in  the  subway  who 
reported  for  work,  but  was  considered  too  drunk  to  work,  and  was  senl 
away,  and  was  injured  while  walking  out  of  the  subway,  it  was  held 
that  this  injury  arose  out  of  and  in  the  course  of  his  employment,  and 
compensation  was  allowed.  Kieman  v.  Friestedt  Underpinning  Co.,  f7l 
App.  Div.  539,  157  N.  Y.  Supp.  900.  Furthermore,  it  seems  right  that^a 
motorman  or  guard,  who  has  been  taken  to  the  end  of  the  line  and  "is 
compelled  to  lay  off  for  two  hours  or  so  before  the  next  run,  should  be 
protected  by  the  act  in  the  case  of  an  injury  sustained  while  in  the 
precincts  of  the  company  awaiting  his  next  tour  of  duty.  There  would, 
of  course,  be  no  question  but  that  a  motorman  who  had  thus  gone  to  the 
end  of  his  line,  and  who  was  provided  a  waiting  place  a  few  stations 
removed,  and  who  rode  on  the  train  to  that  waiting  place,  and  was  injured 
on  the  way,  would  be  said  to  have  sustained  an  injury  growing  out  of 
and  in  the  course  of  his  employment. 

In  view  of  the  numerous  decisions  of  the  Appellate  Division  tending 
in  this  direction  (Countryman  v.  Neuman,  174  App.  Div.  900,  159  N.  Y. 
Supp.  1108;  Rzepczynski  v.  Manhattan  Brass  Co.,  179  App.  Div.  952,  165 
N.  Y.  Supp.  1110;  McCabe  v.  Brooklyn  Heights  R.  R.,  177  App.  Div,  107, 
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162  N.  Y.  Supp.  741),  and  in  view  of  the  intimation  at  the  conclusion  of 
the  opinion  in  the  Dc  Voe  Case,  it  might  be  persuasively  argued  that 
this  case  was  within  the  act,  if  it  were  not  for  the  recent  explicit  opinion 
of  the  Court  of  Appeals  in  Daly  v.  Bates,  224  N.  Y.  126,  120  N.  E.  118, 
in  which  Judge  Hogan  quotes  the  opinion  of  the  Court  of  Appeals  in 
Heitz  V.  Rubbert,  218  N.  Y.  148,  112  N.  E.  750,  L.  R.  A.  1917A,  344,  as 
laying  down  the  law  applicable  to  these  cases.  In  the  Heitz  Case  the 
accident  happened  while  the  act  of  1914  was  in  effect,  but  the  amendment 
of  1916  was  in  effect  at  the  time  of  the  accident  in  the  Daly  Case. 
However,  as  above  stated,  I  do  not  think  that  the  amendment  makes  any 
difference.    Judge  Hogan  says: 

"The  statute  does  not  provide  an  insurance  against  every  accident 
happening  to  the  workman  while  he  isv  engaged  in  the  employment.  The 
words  'arising  out  of  and  in  the  coursb  of  employment'  are  conjunctive, 
and  relief  can  be  had  under  the  act  only  when  the  accident  arose  both 
'out  of*  and  'in  the  course  of*  employment.  The  injury  must  be  received 
(1)  while  the  workman  is  doing  the  duty  he  is  employed  to  perform,  and 
also  (2)  as  a  natural  incident  of  the  work.  It  must  be  orte  of  the  risks 
connected  with  the  employment,  flowing  therefrom  as  a  natural  conse- 
quence, and  directly  connected  with  the  work.'* 

[2]  In  view  of  this  opinion,  I  do  not  see  how  it  is  possible  to  hold 
that  this  accident  was  within  the  purview  of  the  act;  for  this  workman 
was  off  duty,  was  on  his  way  to  his  dentist,  and  did  not  have  to  report 
back  for  duty  for  two  hours.  The  injury  was  therefore  not  received 
while  he  was  doing  the  duty  he  was  employed  to  perform,  nor  was  it 
a  natural  incident  of  the  work. 

[3,  4]  It  is  also  claimed  that  there  is  no  proof  of  negligence;  but  as 
the  plaintiff  was  a  passenger,  and  the  accident  grew  out  of  a  collision 
between  the  train  he  was  on  and  another  train,  and  the  circumstances 
of  the  accident  are  fairly  shown,  the  rule  of  res  ipsa  loquitur  applies. 
No  proof  was  put  in  by  the  defendant  to  overcome  the  presumption  of 
negligence. 

It  is  claimed  that  the  verdict  is  excessive;  but  a  consideration  of 
the  serious  nature  of  the  injuries,  the  terrible  suffering  that  the  man 
endured  by  reason  of  his  burns,  the  long  and  painful  treatment,  the 
fact  that  he  still  has  open  sores  on  his  body,  that  these  keep  him  awake 
two  or  three  nights  a  week,  and  that  he  will  never  get  over  them,  make 
the  verdict  not  imreasonable,  in  spite  of  the  fact  that  his  earning  capacity 
has  been   but   little   impaired. 

The  judgment  and  order  should  be  affirmed,  with  costs.  Order  filed. 
All  concur. 


^♦^ -— 

SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


SMITH 

V. 

F.  &  B.  CONST.  CO.  ET  AL.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—LOSS  OF  USE  OF  EYE— PROPRIETY  OF  AWARD. 
Servant  who,  with  powerful  glasses,  had  vision  of  one-third  with  in- 
jured right  eye,  if  he  closed  other  eye,  so  that  he  could  have  only  one  eye, 

♦  Decision  rendered,  November  18,  1918.    172  N.  Y.  Supp.  581. 
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and,  if  he  used  injured  eye,  had  but  one-third  vision,  was  properly  awarded 
compensation  for  permanent  loss  of  use  of  right  eye,  considered  as 
equivalent  of  loss  of  eye. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[llJ4].) 

Lyon,  J.  dissenting. 

Appeal  from  State  Industrial  Commission. 

Claim  by  William  Smith  for  compensation  under  the  Workmen's 
Compensation  Law,  opposed  by  the  F.  B.  Construction  Company,  the 
employer,  and  the  London  Guarantee  &  Accident  Company,  insurance 
carrier.  From  an  award  by  the  State  Industrial  Commission,  affirming  its 
prior  award,  the  employer  and  insurance  carrier  appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  J  J. 

William  Butler,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.    (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  Industrial  Commission. 

A.  H.  Schwarz,  of  New  York  City,  for  claimant. 

John  M.  Kellogg,  P.  J.  By  the  award  appealed  from  claimant  has 
been  compensated  for  the  "permanent  loss  of  use  of  the  right  eye  con- 
sidered as  the  equivalent  of  the  loss  of  such  eye." 

With  the  use  of  powerful  glasses  he  has  a  vision  of  about  one-third 
with  that  eye,  but  in  order  to  obtain  it  he  must  close  the  other  eye.  In 
any  event  he  can  only  have  one  eye,  and  if  he  uses  the  injured  eye  he 
has  the  vision  of  but  one-third  of  an  eye. 

The  case  differs  from  Frings  v.  Pierce-Arrow  Motor  Co.,  182  App. 
Div.  445,  169  N.  Y.  Supp.  309,  where  by  use  of  glasses  claimant  had  the 
normal  vision  of  the  injured  eye.  There,  without  glasses,  he  had  vision 
of  but  one  eye,  and  with  the  use  of  glasses  had  the  normal  vision  of  the 
other  eye  only.  In  any  event,  he  had  the  full  vision  of  one  eye,  and 
could  use  either  eye  at  pleasure.  But  here,  to  get  a  third  vision  from 
the  right  eye,  he  must  forego  entirely  the  use  of  the  left  eye.  I  think 
the  rule  in  the  Frings  Case  should  not  be  extended  beyond  the  facts 
there  found. 

I  favor  an  afl^^mance  of  the  award.  All  concur,  except  Lyon,  J.,  who 
dissents. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


STRADAR 

V. 

STERN  BROS,  et  al. 


In  re  EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION,  Limited.* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW  — APPLICATION    OF    STATUTE— 'UPHOLSTERING"— 

CARPET  LAYER. 

Laying  carpets  is  not  "upholstering,"  within  any  of  the  definitions 
given  the  word  by  standard  lexicographers,  and  especially  not  within 
Workmen's  Compensation  Law,  §  2,  group  16,  declaring  hazardous  em- 
ployments. "Manufacture  of  ♦  ♦  ♦  ;  upholstering;  manufacture  of 
♦    ♦    ♦,"    a  manufacturing  group. 

(For  othdr  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Charles  F.  Stradar  under  the  Workmen's  Compensation 
Law  for  compensation  for  injury  to  himself,  opposed  by  Stern  Bros.,  em- 
ployers, and  the  Employers,  Liability  Assurance  Corporation,  Limited,  in- 
surance carrier.  From  an  award  of  the  State  Industrial  Commission  in 
favor  of  claimant,  the  employers  and  insurance  carrier  appeal.  Reversed 
and  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ.  y 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty. .Gen.  (E.  C.  Aiken,  Deputy  Atty.  (jen.,  of 
counsel),  for  respondent. 

Woodward,  J.  The  claimant,  in  presenting  his  claim  for  compensation, 
gave  his  occupation  as  that  of  a  carpet  layer.  The  employers'  first  report 
of  the  injury  gave  the  same  answer  to  the  question  as  to  the  nature  of 
claimant's  work,  and  no  one  disputes  these  declarations.  Indeed,  the 
award  is  based  upon  the  fact  that,  while  the  claimant  was  engaged  in 
laying  a  carpet  in  the  Democratic  Club  at  617  Fifth  avenue,  New  York, 
he  dropped  his  knee  upon  a  tack,  receiving  an  injury  resulting  in  sub- 
sequent infection  of  his  limb.  The  State  Industrial  Commission  has  made 
an  award  upon  the  strength  of  testimony  by  a  member  of  a  labor  union 
that  a  carpet  layer  is  an  upholsterer,  within  some  of  the  provisions  of  a 
labor  organization,  holding  that  the  injury  comes  within  *the  limits  of 
group  16.  This  group  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67),  §  2,  is: 

"Manufacture  of  furniture,  interior  woodwork,  organs,  pianos,  piano 
actions,  canoes,  small  boats,  coffins,  wicker  and  rattan  ware;  upholstering; 
manufacture  of  mattresses  or  bed   springs." 

♦  Decicision  rendered,  ^lovember  13,  1918.-   172  N.  V.  Supp.  482. 
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[1-3]  It  is  entirely  obvious  that  "upholstering,"  as  used  here,  is,  in 
its  manufacturing  sense,  a  branch  of  lounge  and  parlor  chair  manufactur- 
ing, or  a  similar  line  of  work  in  connection  with  die  permanent  decoration 
of  houses,  and  no  rule  of  construction  can  justify  extending  the  word 
**uphoIstering '  to  cover  the  mere  laying  of  a  carpet.  "Upholsterer"  is 
defined  by  Webster: 

"To  furnish  [rooms,  carriages,  bedsteads,  chairs,  etc.]  with  hangings, 
coverings,  cushions,  etc.;  to  adorn  with  furnishings  in  cloth,  velvet,  silk, 
etc.,  as  to  upholster  a  couch;  to  upholster  a  room  with  curtains." 

The  same  authority  defines  "upholsterer"  as: 

"One  who  provides  hangings,  coverings,  cushions,  curtains  and  the 
like;  one  who  upholsters." 

We  are  required  to  give  to  words  in  a  statute  their  ordinary  and 
obvious  meaning.  The  Workmen's  Compensation  Law-  is  no  exception 
to  this  rule,  when  cases  reach  this  court  We  may  take  judicial  notice, 
in  the  absence  of  legislative  enactment,  that  the  mere  laying  of  a  carpet 
is  not  a  hazardous  occupation;  it  is  not  within  the  spirit  of  the  law. 
The  group  in  which  we  find  upholstering  is  a  manufacturing  group,  is 
a  group  in  which  machinery  and  tools  and  manufacturing  conditions  exist; 
and  the  word  should  be  given  the  construction  which  its  association  in  the 
statute  suggests,  even  though  it  might  have  a  broader  meaning  under 
exceptional  circumstances.  This  is  specially  true  when  the  word  does 
not  come  within  any  of  the  definitions,  fairly  understood,  given  by  the 
standard  lexicographers.  The  Legislature  has,  with  reasonable  clearness, 
extended  the  original  scope  of  the  act;  but  it  has  not  yet  made  the  laying 
of  carpets  a  so-called  hazardous  occupation. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concur, 
except  John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  who  dissent. 


SUPREME  60URT  OF  OKLAHOMA. 


LAHOMA  OIL  CO.  et  al. 

V. 

STATE  INDUSTRIAL  COMMISSION  OF  OKLAHOMA  et  al. 

(No.  9660.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— AWARD— EFFECT  OF  DEATH. 

Where  one  entitled  to  compensation  under  the  Workmen's  Compensa- 
tion Act  (chapter  246,  Laws  1915)  secured  a  determination  and  award 
for  permanent  disability,  and  died  before  the  lapse  of  the  maximum  number 
of  payments  had  been  made  according  to  the  terms  of  the  award,  the 
right  to  compensation  under  the  award  ceased  with  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  393.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Timothy  A.  Downing  for  compensation  under  the 
Workmen's  Compensation  Act,  opposed  by  the  Lahoma  Oil  Company,  the 

♦  Decision  rendered,  Sept.  3,  1918.     Petition   for  rehearing  withdrawn 
Nov.  14,  1918.    175  ^ac.  Rep.j836.    Syllabus  by  the  Court, 
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Maryland  Casualty  Company,  and  others.  From  an  award  made  by  the 
State  Industrial  Commission,  the  Lahoma  Oil  Ct  mpany  and  the  Maryland 
Casualty  Company  appeal.  On  the  death  of  said  Downing,  the  action  was 
revived  in  the  name  of  Malinda  Downing,  administratrix.  On  Motion  to 
dismiss  action.    Motion  sustained. 

Ross  &  Thurman,  of  Oklahoma  City,  for  appellants. 
Burdette  Blue  and  H.  H.  Montgomery,  both  of  Bartlesville,  and  Ful- 
ton, Shirk  &  Danner,*  of  Oklahoma  City,  for  respondents. 

Owen,  J.  Petitioners  appeal  from  an  award  made  by  the  Industrial 
Commission  on  Novebmer  26,  1917,  to  Timothy  A.  Downing  for  $5,000,  to 
be  paid  at  the  rate  of  $10  per  week  for  a  period  of  500  weeks.  After  the 
appeal  was  perfected  to  this  court,  Downing  died  as  the  result  of  the  in- 
juries for  which  the  award  was  made,  and  the  action  was  revived  in  the 
name  of  Malinda  Downing,  administratrix  of  his  estate.  The  case  is 
before  us  on  motion  to  dismiss  the  action  on  account  of  the  death  of 
Downing. 

In  support  of  the  motion  to  dismiss  it  is  contended,  first,  that  an 
award  made  by  the  commission  under  the  Workmen's  Compensation  Law 
(Laws  1915,  c.  246)  does  not  confer  upon  the  injured  workman  a  prop- 
erty right  or  an  interest  which  upon  his  death  becomes  a  part  of  his 
estate ;  and,  second,  that  the  Compensation  Act  does  not  apply  to  accidents 
resulting  in  death. 

Two  rights  of  action  exist  under  the  law  of  this  state  for  wrongful 
injuries  resulting  in  the  death  of  a  person.  One  is  the  right  of  action 
which  survives  to  the  estate,  or  the  personal  representatives,  to  recover 
damages  sustained  by  the  estate,  and  for  pain  and  suffering,  medical  ex- 
penses, ejp.  The  other  is  the  right  of  action  given  for  the  benefit  of  the 
widow  and  children  or  next  of  kin  for  the  pecuniary  loss  sustained  by 
them  on  account  of  the  death.  It  was  held  by  this  court  in  the  case  of 
St  L.  &  S.  F.  R.  R.  Co.  V.  Goode,  Adm.,  42  Okla.  784,  142  Pac.  1185,  L. 
R;  A.  1915E,  1141,  that  a  recovery  on  one  such  cause  of  action  does  not 
bar  recovery  on  the  other. 

[2]   The  language  of  section  1,  art.  6,  of  the  Compensation  Act,  is : 

"It  is  not  intended  that  any  of  the  provisions  *of  this  act  shall  apply 
in  cases  of  accidents  resulting  in  death,  and  no  right  of  action  for  recovery 
of  damages  for  injuries  resulting  in  death  is  intended  to  be  denied  or 
affected." 

Counsel  for  respondents  contend  that  this  section  applies  only  to  the 
right  of  action  accruing  to  the  next  of  kin  for  pecuniary  loss  sustained  on 
account  of  the  wrongful  death  of  the  employee,  arguing  that  the  Compen- 
sation Act  supplants  the  right  of  action  for  pain,  suffering,  medical  ex- 
penses, etc.,  and  that  an  award  made  to  the  employee  vests  at  his  death  in 
his  representatives.    We  do  not  agree  with  this  contention. 

The  compensation  to  be  paid  to  the  employee  does  not  depend  upon 
whether  the  injury  was  wrongfully  caused  by  the  negligence  of  the  em- 
4^Ioyer.  It  is  paid  when  an  accidental  injury  is  sustained  arising  out  of 
and  in  the  course  of  the  employment,  without  regard  to  the  fault  as  a  cause 
of  such  injury,  except  where  the  injury  is  sustained  by  the  willful  inten- 
tion of  the  injured  employee,  or  where  the  injury  results  directly  from  the 
willful  failure  of  the  injured  employee  to  use  a  guard  or  protection  fur- 
nished for  his  use.  The  act  recognizes  that  a  personal  injury  suffered  by 
an  employee  arising  out  of  and  in  the  course  of  employment  is  an  incident 
of  the  business  in  which  he  is  employed.  In  consequence  of  that,  the  act 
provides  that,  as  a  matter  of  justice,  the  resulting  burden  should  be  borne 
by  the  business  without  regard  to  the  question  of  fault  on  the  part  of  the 
employer  or  employee. 

[1]   The  act  makes  no  reference  to  the  payment  of  the  unpaid  install- 
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ments  of  the  award,  in  the  event  of  death  of  the  employee,  to  dependents 
or  next  of  kin.  It,  in  effect,  provides  that  the  employee,  if  accidentally 
injured,  shall  receive  in  lieu  of  his  wages  the  amount  fixed  by  the  terms 
of  the  act.  The  average  weekly  wage  of  the  employee  is  taken  as  a  basis 
upon  which  to  compute  the  compensation.  Had  there  been  no  injury,  the 
payment  of  wages  would  cease  on  the  termination  of  the  relation  of  master 
and  servant.  When  the  relation  is  terminated  by  death  of  the  employee, 
the  occasion  for  making  compensation  in  lieu  of  wages  comes  to  an  end. 

The  act  provides  that  the  compensation  shall  be  paid  only  to  the  em- 
ployee, and  that  the  claim  for  such  compensation  shall  not  be  assigned  and 
shall  be  exempt  from  claims  of  creditors.  The  cause  of  action  for  pain, 
suffering,  medical  expenses,  etc.,  arising  from  a  wrongful  injury,  survivies 
under  the  statute  (section  5281,  R.  L.  1910)  to  the  personal  representatives 
when  the  injury  results  in  the  death  of  the  employee,  and  becomes  part  of 
his  estate  and  is  subject  to  the  claims  of  creditors.  Section  7,  art.  23,  of 
the  Constitution,  provides: 

"The  right  of  action  to  recover  damages  for  injuries  resulting  in 
death  shall  never  be  abrogated,  and  the  amount  recoverable  shall  not  be 
subject  to  any  statutory  limitation." 

By  the  terms  of  the  Compensation  Act  the  amount  of  compensation 
for  each  injury  is  limited  and  based  upon  the  amount  of  the  weekly  wage. 
The  provision  excepting  injuries  resulting  in  death  was  no  doubt  incor- 
porated so  as  to  make  the  act  in  harmony  with  this  provision  of  the  Con- 
stitution under  which  the  amount  recoverable  cannot  be  limited  if  death 
results  from  the  injury. 

So  long  as  the  employee  was  alive,  the  Industrial  Commission  would 
have  jurisdiction  to  hear  and  determine  his  claim  for  compensation,  and 
this  jurisdiction  would  be  exclusive  of  the  courts  of  the  state  under  sec- 
•  tion  2,  art.  6,  of  the  act.  When  his  injuries  resulted  in  death,  the  Com- 
pensation Act.  under  the  terms  of  section  1  of  article  6,  abovJ  quoted, 
would  no  longer  apply,  and  the  Industrial  Commission  would  have  no 
further  jurisdiction.  The  cause  of  action,  if  any,  arising  from  the  death 
resulting  from  such  injuries,  would  survive  to  such  representatives,  under 
section  5281  of  the  Statute,  as  though  the  Compensation  Act  had  never  be- 
come a  law.  That  section  of  the  statute  provides  for  the  survival  of  the 
action  if  the  employee  might  have  maintained  an  action  had  he  lived. 
The  effect  of  the  Compensation  Act  was  to  afford  to  the  employee  a  special 
procedure  under  which  to  maintain  his  action  where  the  injuries  do  not 
result  in  death.  After  his  death  his  representatives  may  maintain  their 
action,  but  not  under  the  Compensation  Act. 

[3]  This  construction  avoids  any  conflict  between  the  Compensation 
Act,  section  5281  of  the  Statute,  and  section  7,  art.  23,  of  the  Constitution. 
The  act  must  be  construed  to  be  in  harmony  with  the  provisions  of  the 
Constitution  and  the  various  sections  of  the  statute  law  of  the  state,  so 
as  to  give  meaning  and  effect  to  all,  if  such  construction  is  possible  without 
doing  violence  to  the  spirit  and  language  of  the  act.  Roma  Oil  Co.  v. 
Ix)ng,  173  Pac.  957  (not  yet  officially  reported) ;  Matthews  v.  Rucker,  170 
Pac  492. 

Our  attention  has  not  been  called  to  any  decision  exactly  in  point  on 
the  question  involved  here.  The  compensation  acts  of  the  various  states, 
to  which  our  attention  has  been  called,  differ  materially  from  the  pro- 
visions of  our  act.  The  acts  of  some  of  the  other  states  include  accidents 
resulting  in  death,  and  provide  for  payment  of  compensation  to  the  de- 
pendent in  the  event  of  the  death  of  the  employee,  in  this  respect  differing 
from  the  act  in  this  state.  The  courts  of  New  Jersey,  Massachusetts,  and 
New  York  held  that  payments  cease  at  the  death  of  the  payee.  The  Su- 
preme Court  of  Ohio,  in  the  case  of  State  ex  rel.  Mundling  v.  Industrial 
Commission,  92  Ohio  St.  431,  111  N.  E.  299,  L.  R.  A.  1916D,  944,  Ann. 
Cas.  1917D,  1162,  held  the  award  for  a  fixed  sum  payable  weekly  for  six 
years  to  a  dependent  employee  vested  in  the  dependent  when  the  award 
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was  made,  and  at  the  death  of  such  dependent  her  personal  representative 
was  entitled  to  the  balance  remaining  unpaid.  The  award  under  that  act 
has  the  essentials  of  a  judgment,  and  appears  to  be  made  to  the  dependent 
in  lieu  of  damages  sustained  by  reason  of  the  death  of  the  employee.  By 
virtue  of  our  constitutional  provisions  the  amount  of  recovery  for  a  like 
cause  of  action  in  this  state  cannot  be  limited  by  statute,  and  the  award 
made  by  the  Industrial  Commission  under  our  act  does  not  possess  the 
essentials  of  a  judgment  Under  the  continuing  jurisdiction  of  the  Com- 
mission to  modify  or  change  the  award,  it  cannot  be  said  to  have  a  fixed 
determination  or  a  definite  amount  to  be  paid  for  a  fixed  number  of 
weeks.  Our  statute  (section  5123,  R.  L.  1910)  defines  a  judgment  to  be  a 
final  determination  of  the  rights  of  the  parties  in  an  action.  "An  action" 
is  defined  in  section  4644  of  this  statute  to  be  an  ordinary  proceeding  in 
a  court  of  justice  by  which  a  party  prosecutes  another  party  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offense.  Section  4645  of  the  statute  pro- 
vides that  every  other  remedy  is  a  special  proceeding.  Special  proceedings' 
are  not  within  the  scope  of  the  usual  statutory  provisions  providing  for 
the  survival  of  actions,  and  such  proceedings,  unless  especially  saved  by  a 
statute,  abate  on  the  death  of  the  party.    1  C.  J.  p.  213. 

Awards  under  our  act  lack  another  essential  characteristic  of  a  judg- 
ment. In  event  of  refusal  to  make  payment  under  the  award,  the  In- 
dustrial Commission  cannot  enforce  the  payment  by  execution  or  order. 
Section  16  of  article  2  of  the  act  provides  that  the  award  shall  constitute 
a  liquidated  claim  for  damages  which  may  be  recovered  in  an  action  insti- 
tuted by  the  Commission. 

The  Supreme  Court  of  New  Jersey  in  Erie  R.  Co.  v.  Callaway,  102 
Atl.  6,  held  that  where  one  secured  a  determination  and  award  for  perma- 
nent disability,  and  died  before  the  lapse  of  the  maximum  number  of 
weeks  for  which  the  statute  authorized  compensation,  the  right  to  com- 
pensation ceased  with  his  death.  In  that  case  it  is  pointed  out  that  the 
act  provides  for  compensation  during  the  period  of  disability,  not,  how- 
ever, beyond  400  weeks,  and  under  this  provision  it  was  held  the  Legisla- 
ture clearly  contemplated  that  disability  might  not  last  400  weeks.  The 
employee  there  died  from  natural  causes,  and  attention  was  called  to  the 
fact  that  the  act  contained  no  provision  for  a  case  where  the  employee 
died  from  a  cause  other  than  the  accident  during  the  period  of  payment 
for  permanent  injury.  The  conclusion  was  reached  that  the  continuation 
of  the  payments  after  the  death  of  the  employee  was  not  intended  and  was 
not  within  the  purpose  of  the  act. 

Our  statute  provides  that  in  case  of  total  disability,  adjudged  to  be 
permanent,  50  per  centum  of  the  average  weekly  wage  shall  be  paid  to 
the  employee  "during  the  continuance  of  such  disability,  not  exceeding  500 
weeks,"  and,  like  the  New  Jersey  act,  makes  no  provision  for  payment  of 
the  award  in  the  event  of  the  death  of  the  employee. 

The  Massachusetts  act  provides  for  payment  to  the  dependent  of  an 
employee  killed  in  the  service.  In  the  case  of  In  re  Murphy,  224  Mass. 
592,  113  N.  E.  283,  the  Supreme  Court  of  that  state  held  these  payments 
came  to  an  end  at  the  death  of  the  dependent  to  whom  the  award  was  to 
be  paid.  The  award  was  held  not  to  be  a  vested  right  in  the  dependent 
passing  to  his  personal  representatives  or  next  of  kin.  The  act  was  held 
to  apply  only  to  the  persons  mentioned  in  the  act. 

In  the  case  of  Wozneak  v.  Buffalo  Gas  Co.,  175  App.  Div.  268,  161 
N.  Y.  Supp.  675,  the  New  York  court  held  that  the  award  made  to  the 
employee  did  not  give  such  employee  a  vested  interest  in  the  payments  not 
due,  and  that  the  right  to  such  payments  did  not  survive  the  employee's 
death  and  become  a  part  of  his  estate.  The  purpose  of  that  att  was  held 
to  be  for  the  protection  of  the  employee  and  the  persons  mentioned  by 
the  terms  of  the  act.  ^ 

By  the  plain  and  unequivocal  language  of  section  1,  art.  6,  of  our  act, 
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no  cause  of  action  arising  from  injuries  resulting  in  death  is  affected  by 
any  provision  of  the  act.  Makiqg  the  award  prior  to  the  death  of  the 
injured  employee  is  not  sufficient  to  make  the  various  provisions  of  the 
act  applicable  to  such  injuries  after  death  ensues.  The  jurisdiction  of  the 
Industrial  Commission  depends  upon  the  terms  of  the  act,  and,  having  lost 
jurisdiction  by  the  death  of  the  employee,  it  follows  that  this  court  loses 
jurisdiction  of  the  appeal. 

Therefore  the  motion  to  dismiss  the  action  must  be  sustained. 

All  the  Justices  concur,  except  Kane,  J.,  who  dissents,  and  Turner,  J., 
not  participating. 


SUPREME  COURT  OF  PENNSYLVANIA. 


WISE 

V. 

BOROUGH  OF  CAMBRIDGE  SPRINGS.* 

3.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPEAL  FROM   DECISION   OF  REFEREE— JURISDIC- 
TION OF  WORKMEN'S  COMPENSATION  BOARD. 
Under   Workmen's   Compensation   Act,   §  419,   permitting  an   appeal 
from  referee's  decision  to  Workmen's  Compensation   Board  only  when 
taken  within  10  days  after  notice  of  referee's  action  has  been  served  on 
parties,  the  board,  where  an  appeal  has  not  been  taken  within  such  time 
cannot  allow  an  appeal  nunc  pro  tunc  as  of  a  time  prior  thereto. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

4.  MASTER   AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— APPEAL  FROM  REFEREE— REVIEW. 

If  Workmen's  Compensation  Board  improperly  allows  appeal  from 
decision  of  referee,  and  affirms  decision,  Common  Pleas  Court  has  no 
jurisdiction  upon  appeal  to  reverse  referee's  decision  and  dismiss  claim. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [9].) 

Appeal  from  Court  of  Common  Pleas,  Crawford  County. 

Proceeding  by  Elizabeth  Wise  against  the  Borough  of  Cambridge 
Springs,  brought  before  the  Workmen's  Compensation  Board,  which,  'on 
appeal  by  the  United  States  Fidelity  &  Guaranty  Company,  insurer,  af- 
firmed the  referee's  award  to  claimant.  From  an  order  of  the  common 
pleas,  reversing  the  decision  of  the  board  and  dismissing  the  claim,  claim- 
ant appeals.    Appeal  sustained,  and  award  of  referee  affirmed. 

Argued  before  Brown,  C.  J.,  and  Mestrezat,  Potter,  Stewart,  Mosch- 
zisker,  Frazer,  and  Walling,  JJ. 

Frank  J.  Thomas  and  John  A.  Northam,  both  of  Meadville,  for  ap- 
pellant. 

J.  Roy  Dickie,  of  Pittsburgh,  Albert  L.  Thomas,  of  Meadville,  and 
Wm.  W.  Wishart,  of  Pittsburgh,  for  appellee. 

Brown,  C.  In  1916  Roy  Wise  a  sepcial  policeman  in  the  service 
of  the  borough  of  Cambridge  Springs,  this  state.    On  September  21st  of 

♦  Decision  rendered,  July  17,  1918.     104  Atl.  Rep.  863. 
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that  year  an  automobile  filled  with  passengers  was  stalled  on  a  railroad 
crossing  over  one  of  the  streets  of  the  borough^and,  in  attempting  to  push 
it  oflf,  he  was  struck  by  a  train,  sustaining  injuries  which  resulted  in  his 
death.  His  widow  filed  a  claim  against  the  borough  before  the  Workmen's 
Compensation  Board,  and  a  referee  awarded  her  $2,017.30.  An  appeal  was 
taken  from  this  to  the  board  by  the  United  States  Fidelity  &  Guaranty 
Company,  the  insurance  carrier,  and  the  award  of  the  referee  was  af- 
firmed. From  the  action  of  the  board  the  insurance  carrier  and  the 
borough  appealed  to  the  court  below,  which  set  aside  the  award  to  the 
widow,  on  the  ground  that  her  husband  was  not  an  "employee"  of  the 
borough  within  the  meaning  of  the  Workmen's  Compensation  Act.  On 
her  appeal  from  the  action  of  the  court  below  disallowing  her  claim,  she 
assigns  several  reasons  for  reversal,  but  only  one  need  be  considered,  as 
It  is  conclusive  of  her  right  to  have  the  award  of  the  referee  sustaned. 

fl-3]  The  right  of  appeal  to  the  compensation  board  from  an  award 
or  disallowance  of  compensation  by  a  referee  is  given  by  section  419  of 
the  Workmen's  Compensation  Act  of  June  2,  1915  (P.  L.  736).  If  not 
so  allowed  it  would  not  exist,  and  it  is  permitted  only  if  taken  ** within  ten 
days  after  notice"  of  the  referee's  action.  In  this  proceeding  the  borough 
of  Cambridge  Springs  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany both  appeared  bv  their  attorneys  before  the  referee  in  opposition  to 
the  claim  of  the  appellant.  On  December  6,  1916,  he  filed  his  award.  On 
the  30th  of  the  same  month — 24  days  thereafter — the  appeal  was  taken 
from  it  by  the  insurance  carrier  to  the  Compensation  Board.  On  January 
24,  1917,  when  the  case  was  called  for  hearing  before  that  board,  this  ap- 
pellant moved  that  the  appeal  be  stricken  off,  because  it  had  not  been 
taken  within  the  time  prescribed  by  the  statute.  This  motion  was  refused 
by  the  board  in  an  opinion  filed  on  the  21st  of  the  following  March,  the 
reason  assigned  for  its  action  being  that  it  had  been  "liberal  in  allowing 
appeals  nunc  pro  tunc  when  it  appears  that  one  of  the  parties  in  interest 
has  not  had  full  notice  of  the  findings  and  award  of  the  referee.'*  It  is 
to  be  noted  that  the  allowance  of  an  appeal  from  the  action  of  a  referee 
is  not  one  of  the  functions  of  the  board.  It  has  nothing  to  do  with  the 
allowance  of  an  appeal,  which  is  a  matter  of  right  under  the  statute,  if 
taken  in  accordance  with  its  provisions.  All  the  board  has  to  do  with  it 
is  to  pass  upon  it  when  properly  taken.  If  the  board  can  allow  an  appeal 
nunc  pro  tunc,  there  would  be  no  limit  to  the  time  within  which  an  appeal 
could  be  taken,  though  the  act  of  assembly  expressly  limits  it. 

The  right  of  the  insurance  carrier  to  appeal  after  the  statutory  period 
had  expired  was  challenged  by  the  widow  of  the  deceased  at  the  very 
threshold  of  the  proceeding  before  the  compensation  board,  and  even  if 
the  board  could  have  allowed  the  appeal  nunc  pro  tunc,  it  ought  not  to 
have  done  so  in  view  of  the  testimony  taken  before  it  on  the  motion  to 
strike  off.  J.  A.  Boland,  the  solicitor  of  the  borough  of  Cambridge 
Springs,  testified  that  he  had  had  charge  of  the  proceedings  on  behalf  of 
the  borough ;  that  at  the  hearing  before  the  referee,  E.  J.  Stetson,  a  local 
attorney,  appeared  for  the  United  States  Fidelity  &  Guaranty  Company, 
the  insurance  carrier,  and  conducted  the  proceeding  for  it;  that  on  De- 
cember 12,  1916,  he  and  the  attorney  for  the  insurance  carrier  received  the 
findings  of  the  referee,  and  on  the  13th  or  14th  of  the  same  month  the 
said  E.  J.  Stetson  came  to  his  office,  when  he  handed  him  the  finding  in 
the  matter;  that  after  examining  it  Stetson  handed  it  back  to  him;  that 
Stetson,  being  attorney  of  record  in  the  case,  he  considered  the  notice  of 
the  award  was  properly  served  on  him ;  that  Stetson  read  the  award  over, 
and  that  they  discussed  the  advisability  of  taking  an  appeal  or  any  further 
action  in  the  case.  Here  is  a  distinct  statement  by  the  borough  solicitor, 
not  questioned  by  the  attorney  for  the  insurance  carrier,  that  it  had  notice 
through  him  of  the  award  more  than  IS  days  before  its  appeal  was  taken, 
and  as  it  was  too  late  to  be  of  any  avail  the  Compensation  Board  was 
powerless  to  recognize  it. 
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"Where  a  statute  fixes  the  time  within  which  an  act  must  be  done,  as, 
for  example,  an  appeal  taken,  courts  have  no  power  to  extend  it,  or  to 
allow  the  act  to  be  done  at  a  later  day,  as  a  matter  of  indulgence.  Some- 
thing more  than  mere  hardship  is  necessary  to  justify  an  extension  of  time, 
or  its  equivalent,  an  allowance  of  the  act  nunc  pro  tunc."  Schrenkeisent 
et  al.  V.  Kishbaugh,  Coslett  et  al.,  162  Pa.  45,  29  Atl.  284. 

In  Singer  v.  Delaware,  Lackawanna  &  Western  Railroad  Co.,  254  Pa. 
502,  98  Atl.  1059,  the  court  allowed  an  appeal  from  the  report  of  a  board 
of  viewers  in  condemnation  proceedings  more  than  thirty  days  after  it 
had  been  filed.  A  motion  by  the  railroad  company  to  strike  it  off  was 
refused,  and  an  issue  framed,  which  resulted  in  a  verdict  for  the  plaintiff 
in  three  times  the  sum  awarded  her  by  the  viewers.  On  appeal  from  the 
judgment  entered  on  the  verdict  the  sole  question  was  as  to  the  power  of 
the  court  to  allow  the  appeal  from  the  report  of  viewers  more  than  thirty 
days  after  it  had  been  filed.  In  holding  that  it  possessed  no  such  power, 
we  said,  in  reversing  the  judgment  in  favor  of  the  plaintiff: 

"Act  April  9,  1856  (P.  L.  288),  §  3,  provides  that,  'upon  the  report  of 
said  viewers,  or  any  four  of  them,  being  filed  in  said  court,  either  party, 
within  thirty  days  thereafter,  may  file  his,  her  or  their  appeal  from  said 
report  to  the  said  court.'  In  the  present  case  the  30  days  expired  on 
October  17,  1913,  while  the  appeal  was  not  taken  until  November  8th.  In 
Harris*  v.  Mercur,  202  Pa.  313,  this  court,  speaking  by  Mr.  Justice  Mestre- 
zat,  said  (page  317  [51  Atl.  969,])  :  If  we  are  correct  in  holding  that 
the  act  of  April  22,  1874  (P.  L.  109),  required  the  appellant  to  file  his 
exceptions  within  30  days  after  he  had  received  notice  of  the  filing  of  the 
court's  decision,  the  order  of  the  court  below  in  permitting  exceptions  to 
be  filed  thereafter  was  without  authority  and  hence  without  effect  or 
validity.  The  commands  of  a  statute  cannot  be  waived  or  dispensed  with 
by  a  court.  They  require  implicit  obedience  as  well  from  the  court  as 
from  its  suitors:  Jackson  ex  dem.  Bleecker  v.  Wisebum,  5  Wend. 
(N.  Y.)  136.  "It  has  been  repeatedly  held,'*  says  Mr.  Sedgwick  (Con- 
struction of  Statutory  and  Consitutional  Law,  277,  2d  Ed.)  "that  courts 
have  no  dispensing  power,  even  in  matters  of  practice,  when  the  Legislature 
has  spoken.  Thus,  where  a  statute  declares  that  a  judge  at  chambers  may 
direct  a  trial  if  application  is  made  within  ten  days  after  judgment,  it 
has  been  said  that  *he  can  no  more  enlarge  the  time  than  he  can  l^islate 
in  any  other  matter."  When  a  statute  fixes  the  time  within  ^which  an 
act  must  be  done,  the  courts  have  no  power  to  enlarge  it,  although  it 
relates  to  a  mere  question  of  practice.'  Under  the  act  of  1856,  the 
period  of  30  days  allowed  for  taking  an  appeal  from  an  award  of  viewers 
runs  from  the  date  of  the  filing  of  the  report,  not  from  its  confirmation. 
Gwinner  v.  Lehigh  &  Del.  Water  Gap  R.  R.  Co.,  55  Pa.  126.  Where  a 
party  has  been  prevented  from  appealing  by  fraud,  or  by  the  wrongful 
or  negligent  act  of  a  court  oflficial,  it  has  been  held  that  the  court  has 
power  to  extend  the  time  for  taking  an  appeal.  Zeigler's  Petition,  207 
Pa.  131  [56  Atl.  419] ;  York  County  v.  Thompson,  212  Pa.  561  [61  Atl. 
1024].  But  where  no  fraud  or  anything  equivalent  thereto  is  shown  such 
appeals  cannot  be  allowed.  Dunmore  Borough  School  District  v.  Wahlcrs, 
28  Pa.  Super.  Ct.  35;  Guyer  v.  Bedford  County,  49  Pa,  Super.  Ct  60. 
The  mistake  or  neglect  of  the  attorney  for  the  party  desiring  to  appeal 
is  not  suflfifficient  ground  for  relief:  Ward  v.  Letzkus,  152  Pa.  318,  319 
[25  Atl.  77i^]r 

[4]  From  the  time  this  appellant  protested  in  limine  before  the  Com- 
pensation Board  that  the  appeal  from  the  award  of  the  referee  had  been 
taken  too  late,  it  was  prosecuted  with  due  notice  of  its  invalidity,  and  if 
that  board  had  no  jurisdiction  of  it — and  it  certainly  had  not — ^the  court 
below  had  none  on  appeal  from  its  action. 

For  the  reason  stated,  this  appeal  is  sustained,  and  the  award  of  the 
referee    affirmed. 
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SUPREME  COURT  OF  WASHINGTON. 


NELSON 

V, 

INDUSTRIAL  INSURANCE  DEPARTMENT.     (No.  \A$4Z.)^ 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION- 

EVIDENCE— SUFFICIENCY. 

In  a  proceeding  for  compensation  under  Workmen's  Compensation 
Act,  evidence  held  to  sustain  a  judgment  that  the  loss  of  eyesight  was 
caused  by  the  accident  complained  of,  and  not  by  a  pre-existing  diseased 
condition. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  40514].) 

2.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

FEES  OF  EXPERT  WITNESSES. 

In  a  proceeding  under  Workmen's  Compensation  Act,  the  allowance 
of  $45  to  an  expert  medical  witness  was  not  justified  under  Rem.  Co.de 
1915,  §  6604 — 20,  authorizing  the  court  to  allow  fees  of  medical  and  other 
witnesses  out  of  the  administration  fund. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 

Department  2.  Appeal  from  Superior  Court,  Clarke  County^  R.  H. 
Bach,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  (Laws  1911,  p'. 
345)  by  N.  E.  Nelson.  From  an  order  of  the  Industrial  Insurance  De- 
partment, granting  an  award  as  for  permanent  partial  disability,  the 
insurance  Department  appeals.    Modified  and  affirmed. 

W.  V.  Tanner,  of  Olympia,  and  Howard  Waterman,  for  appellant. 
Henrj'  Crass,  of  Vancouver,  for  respondent. 

Chadwick,  J.  This  case  comes  to  us  on  appeal  from  a  judgment  of 
the  superior  court  overruling  an  order  of  the  Industrial  Insurance  De- 
partment, granting  respondent  an  allowance  for  permanent  partial  dis- 
ability. 

Respondent  was  injured  in  an  accident  on  a  logging  railroad.  He 
claims  the  loss  of  the  sight  of  one  eye.  The  court  made  findings  as 
follows : 

"That  prior  to  the  accident  plaintiff's  eyesight  was  good,  and  he  was 
not  afflicted  with  optic  atrophy. 

"That  at  the  time  of  the  injury  plaintiff  complained  of  severe  pain  in 
his  head  over  the  left  eye,  which  pains  continued  for  some  time,  and  to 
a  certain  degree  up  to  the  time  of  the  trial. 

"That  i^rtly  after  the  injury,  the  sight  of  the  left  eye  began  to 
fail  and  decrease  rapidly,  and  at  the  time  of  the  trial  plaintiff  was 
practically  blind  in  the  left  eye. 

"That  shortly  before  the  accident  plaintiff  could  use  one  eye  as  well 
as  the  other,  and  there  was  no  difference  in  the  sight  of  either. 

"That  as  a  result  of  the  injury,  plaintiff  has  sustained  the  practical 
total  loss  of  vision  in  the  left  eye." 

The  physicians  called  in  behalf  of  the  department  testify  positively 
that  the  loss  of  the  sight  of  respondent's  eye  could  not  have  resulted  from 

*  Decision  rendered,  Nov.  20,  1918.  176  Pac.  Rep.  15. 
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the  injury  received  in  the  accident;  that  respondent  is  suffering  from  a 
primary  optic  atrophy;  that  primary  atrophy  is  not  due  to  inflammatory 
processes,  nor  is  it  the  result  of  an  injury;  that  if  there  has  been  an 
atrophy  of  the  optic  nerve  due  to  such  causes  it  is  called  secondary 
atrophy;  that  it  is  likely  that  respondent,  being  afilicted  with  true  or 
primary  optic  atrophy  was  not  aware  of,  his  condition,  which  must  have 
existed  for  some  time  before  the  accident  although  not  discovered  until 
after  he  had  been  injured.  On. the  other  hand,  professional  men  testifying 
on  behalf  of  respondent  advance  the  opinion  that  there  may  have  been 
some  injury  of  the  optic  nerve;  that  it  is  almost  impossible  to  make  a 
positive  diagnosis  in  a  case  like  this;  that  no  one  can  say  definitely  whether 
an  atrophy  of  the  optic  nerve  is  prmary  or  secondary,  without  considering 
the  hfstory  of  the  case,  and  that  there  is  no  specific  rule  to  positively 
determine  what  has  caused  the  condition.  One  of  the  doctors  suggests 
that  the  learned  discourse  about  primary  and  secondary  atrophy  is  "dic- 
tionary definition  pure  and  simple,"  and  that  the  term  "primary  atrophy" 
is  often  used  for  convenience  to  cover  ignorance  of  the  true  causes.  The 
doctors,  as  is  sometimes  the  case,  have  disagreed.  Their  opinions  cannot 
be  reconciled.  The  testimony  of  the  respondent  is  that  he  was  a  carpenter 
by  trade,  that  up  to  the  time  of  the  accident  he  used  either  eye  as 
convenience  dictated,  and  that  there  had  been  no  trouble  with  or  diminu- 
tion of  his  vision.  A  neighbor  testified  that  about  a  year  before  the 
accident  he  was  with  respondent  when  he  was  shooting  hogs  and  that  he 
could  shoot  from  one  shoulder  as  well  as  the  other,  and  that  he  never 
complained  about  his  eyesight. 

[1]  One  of  the  first  inquiries  made  by  oculists  in  cases  of  atrophy  of 
the  optic  nerve  is  whether  the  patient  has  ever  been  afllicted  with  lues  or 
any  gd-m-carrying  disease.  There  is  no  evidence  that  respondent  was 
£ver  so  afflicted.  He  denies,  that  he  was  ever  the  victim  of  any  such  con- 
dition. These  physical  facts,  coupled  with  the  opinion  of  reputable  oculists 
that  the  condition  may  have  resulted  from  the  accident  is  enough  to 
sustain  the  judgment  of  the  court  below. 

[2]  The  trial  judge  allowed  a  fee  of  $45  to  one  of  the  medical 
witnesses  who  came  from  Portland,  Or.,  to  attend  the  trial.  It  is  the 
contention  of  respondent  that  this  allowance  is  proper  under  Rem.  Code,  § 
6604 — 20,  which  provides  that  the  court  may  allow  an  attorney's  fee,  "and 
the  fees  of  medical  and  other  witnesses  and  the  costs  shall  be  payable 
out  of  the  administration  fund,  if  the  accident  fund  is  affected  by  the 
litigation." 

There  is  no  provision  of  the  law  that  will  warrant  the  payment  of 
ext/aordinary  fees  to  expert  witnesses  as  such.  It  was  formerly  provided 
in  section  25  of  the  original  act  of  1911   (Laws  1911,  p.  371)   that— 

"Upon  the  appeal  of  any  workman  from  any  decision  of  the  depart- 
ment affecting  the  extent  of  his  injuries  or  the  progress  of  the  same,  the 
court  may  appoint  not  to  exceed  three  physicians  to  examine  the  physical 
condition  of  the  appellant,  who  shall  make  to  the  court  their  report  thereon, 
and  they  may  be  interrogated  before  the  court  by  or  on  behalf  of  the 
appellant  in  relation  to  the  same.  The  fee  of  each  shall  be  fixed  by  the 
court  but  shall  not  exceed  ten  dollars  per  day  each." 

This  section  was  expressly  repealed  by  section  10,  c.  18^  Laws  1915, 
at  which  session  of  the  Legislature  it  was  provided  "that  fees  of  medical 
and  other  witnesses  and  the  costs  shall  be  payable  out  of  the  administration 
fund." 

We  think  it  is  hardly  within  any  rule  of  statutory  construction  to  say 
that  it  was  the  intention  of  the  Legislature  to  leave  the  fixing  of  witness 
fees  to  the  discretion  of  the  court. 

"At  common  law  costs  were  not  recoverable  eo  nomine.  *  *  * 
Costs  can  therefore  be  recovered  only  in  cases  where  there  is  statutory 
authority  therefor."    15  C.  J.  21. 
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"It  is  settled  in  this  state  that  costs  are  purely  statutory,  and  can 
only  be  awarded  when  the  statute  gives  them."  Eggerth  v.  Spokane,  91 
Wash.  221,   157   Pac.  859. 

[3]  Being  dependent  upon  the  statute,  costs  and  witness  fees  are 
never  to  be  allowed  in  the  discretion  of  the  trial  judge,  in  the  absence  of 
a  positive  or  permissive  statute.  In  re  Queen,  82  N.  J.  Eq.  5^,  89  Atl. 
860;  Struthers  v.  Christal,  3  Daly,  327;  Wallace  v.  Sheldon  et  al.,  56  Neb. 
55,  76  N.  W.  418.    So  it  is  held  that— 

"Sums  paid  for  compensation  of  expert  witnesses  beyond  ordinary 
fess  authorized  by  statute  for  witnesses  generally  are  not  taxable  as 
costs.*'    15  C.  J.  131 ;  5  Standard  End.  Proc.  951. 

It  will  be  observed  that  the  only  discretion  given  to  the  court  in  the 
allowance  of  costs  on  appeal  from  an  order  of  the  department,  is  that  the 
trial  judge  may  fix  a  resonable  attorney's  fee  and  "such  [reasonable]  fee, 
and  the  fees  of  medical  and  other  witnesses  ♦  ♦  ♦  shall  be  payable" 
etc,  plainly  indicating  that  it  was  the  intent  of  the  Legislature  to  associate 
medical  witnesses  with  "other  witnesses"  and  not  with  the  attorney  whose 
service  is  independent  of  the  witnesses,  and  for  which  no  fee  is  provided 
by   law. 

We  have  heretofore  refused  to  extend  the  terms  of  this  statute  by 
construction.    O'Brien  v.  Industrial  Insurance  Department,  171  Pac.  1018. 

It  follows  that  the  judgment  of  the  lower  court  should  be  modified 
to  this  extent.     In  all  other  respects  it  is  affirmed. 

Main,   C.   J.,    and    Holcomb,   Mount,   and    Mackintosh,   JJ.,   concur. 


SUPREME  COURT  OF  WASHINGTON. 


SPOKANE  &  I.  E.  RY.  CO.  et  al. 

V, 

WILSON  ET  AL.,  Industrial  Insurance  Commission. 
(Nos.  14667,  14870,  14871.)* 

MASTER  AND  SERVANT— STATUTES— CONSTRUCTION— EM- 
PLOYEES ENGAGED  IN  INTERSTATE  COMMERCE, 
Under  Workmen's  Compensation  Act,  §  18,  as  amended  by  Laws  1917, 
p.  96,  exempting  railroads  which  do  an  interstate  business,  employee  of 
railroad  doing  interstate  business,  though  the  bulk  of  its  business  is  in- 
trastate, is  not  entitled  to  compensation,  but  can  recover  only  in  accordance 
with  the  latter  part  of  the  above  amendment,  which  enacts  within  the 
state  the  provisions  of  the  federal  Employers'  Liability  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 
Tolman  and  Fullerton,  JJ.,  dissenting. 

En  Banc. 

Appeal  from  Superior  Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

Three  actions  by  the  Spokane  &  Inland  Empire  Railway  Company,  by 
the  Yakima  Valley  Transportation'  Company,  and  by  the  Washington 
Water   Power   Company,   against   John    M.   Wilson   and   others,    as   the 

♦  Decision  rendered,  Nov.  19,  1918.    176  Pac.  Rep.  34. 
Vol.  Ill— Comp.  14. 
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IndiTstrial  Insurance  Commission.    From  the  judgment  rendered,  plain- 
tiffs appeal.    Decree  directed  for  plaintiffs. 

Richard  &  Fontaine,  of  North  Yakima,  and  Post,  Russell,  Carey  & 

Higgins  and  Graves,  Kizer  &  Graves,  all  of  Spokane,  for  appellants. 

W.  V.  Tanner,  of  Olympia,  and  John  A.  Homer,  of  Seattle,  for 
respondents. 

Main,  C.  J.  These  three  actions  against  the  Industrial  Insurance 
Commission,  where  the  appellants  seek  to  be  excluded  from  the  operation 
of  the  Workmen's  Compensation  Act  (Laws  1911,  p.  345),  all  call  for  the 
interpretation  of  the  amendment  to  section  18  thereof  contained  in  Session 
Laws  1917,  p.  96,  which  reads  as  follows: 

"Inasmuch  as  it  has  proved  impossible  in  the  case  of  employees 
engaged  in  maintenance  and  operation  of  railways  doing  interstate,  foreign 
and  interstate  commerce,  and  in  maintenance  and  construction  of  their 
equipment,  to  separate  and  distinguish  the  connection  of  such  employees 
with  interstate  or  foreign  commerce  from  their  connection  with  intrastate 
commerce,  and  such  employees  have,  in  fact,  received  no  compensation 
under  this  act,  the  provisions  of  this  act  shall  not  apply  to  work  performed 
in  the  maintenance  and  operation  of  such  railroads  or  performed  in  the 
maintenance  or  construction  of  their  equipment,  or  to  the  employees 
engaged  therein,  but  nothing  herein  shall  be  construed  as  excluding  from 
the  operation  of  this  act  railroad  construction  work,  or  the  employees 
engaged  thereon:  Provided,  however,  that  common  carriers  by  railroad 
engaged  in  such  interstate  or  foreign  commerce  and  in  intrastate  com- 
merce shall,  in  all  cases  where  liability  does  not  exist  under  the  laws  of 
the  United  States,  be  liable  in  damages  to  any  person  suffering  injury 
while  employed  by  such  carrier,  or  in  case  of  the  death  of  such  employee 
to  his  surviving  wife  and  child  or  children,  ♦  ♦  ♦  then  to  the  parents, 
sisters,  or  minor  brothers,  residents  of  the  United  States  at  the  time  of 
such  death  and  who  were  dependent  upon  such  deceased  for  support,  to 
the  same  extent  and  subject  to  the  same  limitations  as  the  liability  now 
existing  or  hereafter  created,  by  the  laws  of  the  United  States  governing 
recoveries"  by  railroad  employees  injured  while  engaged  in  interstate 
commerce." 

1.  The  Spokane  &  Inland  Empire  Railway  Company  operates  an  electric 
system  of  railways  consisting  of  street  car  lines  in  Spokane  and  suburban 
and  interurban  lines  into  Spokane,  two  of  the  interurban  lines  extending 
into  the  state  of  Idaho.  The  company  also  operates  an  electric  power 
plant  on  the  Spokane  river.  All  of  these  operations  are  under  one  control 
and  are  conducted  as  a  whole.  The  interurban  railway  lines  constitute 
the  greater  portion  of  the  company's  business.  The  number  of  employees 
on  the  interurban  and  street  car  lines  cannot  be  segregated,  since  the 
street  car  Hnes  are  combined  with  suburban  lines  in  so  far  as  the  operation 
of  cars,  the  repair  shops,  and  the  care  of  tracks  are  concerned.  The 
power  generated  by  the  power  department  is  used  principally  for  railroad 
purposes,  from  15  per  cent,  to  25  per  cent,  being  sold  commercially. 
The  power  sold  is  what  is  known  as  "surplus"  power,  which  is  available 
only  when  the  river  is  at  its  higher  stages.  There  is  no  segregation  of 
expenses  in  the  power  department  between  that  required  to  generate  the 
power  used  for  railroad  purposes  and  that  sold  commercially,  nor  is 
there  any  segregation  possible  with  respect  to  the  power  used  for  the 
movement  of  interstate  and  intrastate  traffic.  The  urban  cars  carry  no 
interstate  traffic,  but  interstate  trains  run  and  interstate  traffic  is  carried 
over  all  portions  of  the  street  car  lines. 

2.  The  Washington  Water  Power  Company  operates  an  electric  car 
aystem  in  and  about  the  city  of  Spokane,  which  system  consists  of  twenty 
routes,  all  of  them  except  one  being  operated  exclusively  for  the  carrying 
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of  passengers  in  and  about  the  city  of  Spokane.  On  one  line  operating 
principally  for  the  carriage  of  passengers  wholly  within  this  state,  the  cars 
carry  mail  coming  from  and  destined  to  points  outside  of  the  state.  In 
addition  to  the  urban  routes,  the  company  operates  two  branch  interurban 
railways  extending  from  Spokane  to  Cheney  wholly  within  the  state.  This 
interurban  line  is  used  in  addition  to  carrying  interstate  passengers  and 
freight  in  carrying  express,  freight,  and  mail,  some  of  which  is  trans- 
ported in  continuous  passage  between  points  on  the  interurban  line  and 
points  in  other  states,  the  tracks  being  physically  connected  with  the  tracks 
of  the  Northern  Pacific  Railway,  the  Great  Northern  Railway,  the 
Spokane,  etc.,  Ry.,  the  Ohio  River  &  Western  Railway,  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway,  so  that  it  is  possible  to  interchange  cars 
between  the  interurban  tracks  and  the  tracks  of  these  connecting  inter- 
state carriers.  The  tracks  of  the  interurban  line  are  also  physically  con- 
nected with  the  plaintiffs*  urban  tracks  in  the  city  of  Spokane,  and  cars 
operated  in  the  interurban  service  use  many  of  the  urban  tracks  within  the 
city.  The  company  also  operates  electric  power  plants  located  on  the 
Spokane  river,  in  the  state  of  Idaho,  and  at  Spokane,  Long  Lake,  and 
Little  Falls,  in  the  state  of  Washington.  The  power  generated  is  used  in 
the  operation  of  the  urban  car  system,  in  the  operation  of  the  interurban 
lines,  furnishing  light  to  the  city  of  Spokane,  and  for  supplying  numerous 
cities  and  towns  in  Washington  and  Idaho  with  power  and  light,  and  for 
general  commercial  purposes.  The  entire  business  is  conducted  under  one 
management,  and  to  separate  and  distinguish  the  employees  engaged  in 
interstate  commerce  from  those  engaged  in  intrastate  commerce  would  be 
nearly  impossible. 

3.  The  Yakima  Valley  Transportation  Company  operates  an  urban 
and  interurban  railroad  system  in  and  about  the  city  of  Yakima.  The 
tracks  of  the  company  are  physically  connected  with  the  Ohio  River  & 
Western  and  the  Northern  Pacific  Railways  tracks,  and  receive  from 
those  interstate  carriers  freight  in  carload  lots;  90  per  cent  of  the  freight 
handled  by  the  company  being  interstate  business.  One  system  of  tracks 
is  used  for  both  urban  and  interurban  service,  and  cars  engaged  in  carry- 
ing city  passengers  and  transporting  interstate  passengers  and  cars  trans- 
porting freight,  mail,  and  express  in  interstate  commerce  pass  over  the 
tracks  alternately  one  with  the  other.  Freight  is  received  at  all  points  on 
the  company's  line,  and  through  bills  of  lading  are  issued  to  all  points  in- 
the  United  States  and  Canada.  Freight  is  billed  from  points-  outside  of 
the  state  to  points  on  the  company's  lines  and  received  and  delivered  at 
its  stations  on  through  bills  of  lading.  The  same  employees  are  engaged 
in  maintaining  the  tracks  used  in  all  service  performed  dv  the  company; 
the  car  shops  and  car  barns  are  used  In  both  classes  of  service;  the  same 
men  working  on  the  equipment  used  in  interstate  and  intrastate  business. 
The  executive  officers  and  office  employees  perform  services  without  re- 
gard to  whether  the  business  they  are  engaged  upon  is  interstate  or  intra- 
state. The  operators  of  the  cars  are  engaged  part  of  the  time  on  one 
class  and  part  of  the  time  on  the  other  class  of  service. 

When  the  Workmen's  Compensation  Act  was  passed  in  1911,  it  was 
anticipated  that  there  had  been  substituted  for  the  common-law  liability 
of  employers  a  sure  and  certain  compensation  for  all  railroad  employees 
except  those  who  come  within  the  federal  Employers'  Liability  Act  (Act 
Cong.  April  22.  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916,  §§  8657- 
8665]).  Under  the  operation  of  the  law,  however,  it  became  apparent 
that,  as  stated  in  the  amendment  of  1917,  a  great  deal  of  confusion  arose 
in  cases  of  employees  engaged  upon  railroads  doing  both  interstate  and 
intrastate  business.  From  the  statement  of  the  business  engaged  in  by 
the  three  companies  involved  in  these  suits,  it  is  apparent  that  great  num- 
bers of  employees  are  engaged  in  work  so  impossible  of  segregation,  as 
to  whether  it  is  at  any  given  time  interstate  or  intrastate,  that  the  ques- 
tion of  whether  they  came  within  the  state  law  or  the  federal  law  is  im- 
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possible  of  determination.  In  attempting  to  remedy  this  situation,  and 
at  the  same  time  not  to  remit  employees  to  the  uncertainty  of  the  common- 
law  liability,  the  amendment  of  1917  was  enacted,  and,  as  we  view  it,  that 
act,  instead  of  attempting  to  segregate  employees  into  two  classes — those 
engaged  in  interstate  and  those  engaged  in  intrastate  work — ^the  Legisla- 
ture, in  effect,  said  that  it  matters  not  whether  the  employees  are  engaged 
in  interstate  or  intrastate  work  so  long  as  the  company  for  which  they 
were  working  was  a  railroad  actually  engaged  to  some  extent  in  doing  an 
interstate,  foreign,  or  intrastate  commerce.  In  other  words,  the  character 
of  the  business  of  the  railroad  company  determines  the  status  of  the  em- 
ployees, and  if  a  portion  of  the  railroad  company's  business  is  interstate 
the  employees  engaged  in  its  maintenance  and  operation,  or  in  the  mainte- 
nance and  construction  of  its  equipment,  should  not  come  within  the 
operation  of  the  state  law,  but  that  all  such  employees  could  recover  in 
the  state  courts,  not  under  the  common-law  liability,  but  under  the  lia- 
bility imposed  under  the  amendment  which  is  the  same  liability  fixed  by 
the  United  States  in  the  federal  Employers'  Liability  Act.  To  give  this 
amendment  any  other  construction  would  be  to  read  something  into  it 
which  it  does  not  contain,  and  to  attempt  to  construe  it  with  reference  to 
the  proportion  of  the  company's  business  which  may  be  interstate,  and 
apply  the  amended  act  only  to  such  companies  whose  interstate  business 
bears  a  certain  proportion  to  their  entire  business,  is  not  only  rewriting 
the  amendment,  but  also  perpetuating  and  increasing  the  confusion  which 
the  amendment  recognized  and  sought  to  obviate.  Under  this  interpreta- 
tion of  the  act,  the  employee  is  the  beneficiary  of  a  clear  definition  of  his 
status;  for,  if  his  employer  is  a  railroad  company  a  portion  of  whose  busi- 
ness is  interstate,  he  knows,  by  reason  of  that  fact,  that  his  remedy  for 
an  injury  received  is  not  compensation  under  the  Workmen's  Compensation 
Act,  but  that  he  has  the  same  protection  in  the  state  courts  which  the 
federal  act  gives  to  employees  of  interstate   railroad  companies. 

We  see  no  merit  in  the  contention  that,  because  a  railroad  company  is 
principally  engaged  in  intrastate  activity,  its  employees  should  receive  the 
benefits  of  the  Workmen's  Compensation  Act.  The  certainty  and  uni- 
formity which  the  original  act  sought  to  provide  is  furnished  by  the 
amendment  which  by  classifying  employers,  makes  certain  to  the  employee 
his  status  and  determines  the  law  under  whiqh  he  will  receive  compensa- 
tion. To  interpret  this  amendment  in  any  other  way  would,  to  our  mind, 
lead  to  confusion  worse  confounded.  In  place  of  the  uncertainty  and 
practical  impossibility  of  determining  whether  employees  should  be  classi- 
fied as  being  engaged  in  interstate  and  intrastate  work,  the  amendment 
gives  all  the  employees  in  maintenance  and  operation  and  maintenance  and 
construction  of  equipment  of  a  railroad  actually  doing  an  interstate  busi- 
ness as  a  portion  of  its  general  railroad  business,  the  benefit  of  the  same 
rules  of  liability  provided  by  the  federal  government  in  cases  against  inter- 
state carriers. 

The  action  of  the  lower  court  in  denying  the  relief  sought  was  erro- 
neous. A  decree  will  be  entered  that  appellants  are  not  amenable  to  the 
jurisdiction  of  the  Industrial  Insurance  Commission,  and  restraining  that 
commission  from  making  any  demand  upon  appellants  for  premiums  under 
the  Workmen's  Compensation  Act  for  its  employees  engaged  in  mainte- 
nance and  operation  or  in  maintenance  and  construction  of  equipment. 

Chadwick,  Holcomb,  Mount,  Parker,  and  Mackintosh,  JJ.,  concur. 

Tolman  and  Fulerton,  JJ.,  dissent. 
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SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA. 


SUTTLE 

V. 

HOPE  NATURAL  GAS  CO.     (No.  3534.)* 

3.  MASTER   AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— EMPLOYEES  ENGAGED  IN  INTRASTATE  COMMERCE 

—CONSTRUCTION  OF  ACT. 

With  respect  to  an  employer  engaged  in  interstate  commerce,  section 
52  of  the  Workmen's  Compensation  Act  (chapter  15P,  Code  [sec.  708]) 
applies  the  provisions  of  the  act  unconditionally  to  those  of  his  employees 
whose  work  is  wholly  intrastate  and  clearly  separable  and  distinguishable 
from  work  in  interstate  commerce,  though  the  same  scciion,  with  respect 
to  employees  who  are  engaged  partly  in  intrastate  and  partly  in  interstate 
commerce,  provides  that  the  act  shall  apply  only  upon  the  condition  that 
the  employer  and  such  employees  volutarily  accept  the  provisions  of  the 
act  by  formal  writing  approved  by  the  commissioner. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  J.  Addison  Suttle,  administrator,  etc.,  against  the  Hope 
Natural  Gas  Ciompany.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  and  remanded  for  new  trial. 

A.  B.  Fleming,  Charles  Powell,  and  Kemble  White,  all  of  Fairmont, 
for  plaintiff  in  error. 

Steptoe  &  Johnson,  of  Clarksburg,  for  defendant  in  error. 

Lynch,  J.  Plaintiff's  intestate,  his  son,  nearly  16  years  old,  was  killed 
by  the  fall  of  a  three-pole  derrick  which  he  and  other  employees  of  the 
defendant  were  engaged  at  the  time  in  erecting  preparatory  to  and  neces- 
sary for  the  cleaning  of  a  gas  well  to  accelerate  its  production.  The 
derrick  was  formed  while  on  or  near  the  ground  out  of  three  stems  of 
6-inch  pipe,  40  to  50  feet  long,  bound  together  at  one  end,  the  other  ends 
of  two  of  them  being  placed  or  chained  at  or  near  the  sockets  prepared  to 
receive  them  when  hoisted  into  the  proper  position,  and  cut  in  the  sills 
supporting  the  platform  around  the  well,  the  third  stem  extending  out  in 
the  opposite  direction  like  the  lower  part  of  the  letter  Y,  and  being  the 
last  one  to  reach  and  enter  the  socket,  likewise  prepared,  the  sockets  being 
equally  distant  from  each  other,  estimated  to  be  from  15  to  18  feet,  and, 
as  thus  formed,  bound,  placed,  and  chained,  the  apparatus  was  raised  into 
position  by  means  of  the  team  of  horses  driven  by  the  decedent,  hitched 
to  a  line  connected  with  one  or  more  pulleys  and  fastened  to  the  third  stem. 
When  it  was  raised  almost  to  the  position  desired,  defendant's  foreman, 
Bramer,  ordered  Stittle  to  disconnect  the  team,  return  it  to  the  derrick, 
and  reconnect  with  the  line  a  second  time,  the  better  to  complete  the  hoisting 
process.  This  order  the  deceased  obeyed,  and  drove  the  team  within  the 
triangle  formed  by  the  three  stems,  and  with  the  assistance  of  an  employee 
had  almost  completed  what  he  was  told  to  do,  during  which  time  Bramer 
was  engaged  in  "pinching**  one  of  the  stems  into  its  socket,  when  the 
derrick  fell  and  caused  the  death  of  the  decedent,  while  trying  to  escape 

*  DecTsicn  rendered,  Oct.  22,  1918.    Rehearing  denied,  Nov.  16,  1918.    97 
S.  E.  Rep.  429.    Syllabus  by  the  Court 
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the  falling  stems,  but  did  not  injure  the  horses,  though  still  within  the 
triangular  space. 

The  declaration  avers  three  different  causes  of  action  in  nine  counts, 
to  each  of  which  and  to  the  declaration  as  a  whole  defendant  at  the  May, 
1.917,  term  demurred.  The  causes  are  the  failure  (1)  to  provide  a  reason- 
ably safe  place  and  appliances  in  and  with  which  to  work;  (2)  to'  warn 
and  instruct;  (3)  to  promulgate  and  enforce  proper  rules  and  regulations. 
At  the  September  term  the  court  overruled  the  demurrer,  and,  as  appears 
from  the  order,  plaintiff  thereupon  amended  the  pleading  by  adding  to 
each  count  an  averment  of  his  appointment  and  qualification  as  personal 
representative,  and  later  moved  for  an  order  to  require  defendant  to 
plead  to  the  amended  declaration  on  or  before  October  2d,  that  date  being 
within  the  term.  On  that  day  defendant  appeared  specially  and  entered 
its  protest  and  objection  to  the  enforcement  of  the  requirement  to  plead, 
basing  its  argument  upon  the  ground  that,  as  it  had  demurred,  plaintiff 
could  not  within  that  term  amend  and  compel  an  issue  upon  the  pleading, 
except  upon  the  notice  required  by  section  12,  c.  125,  Code  (sec.  4766)  and 
that  no  such  notice  was  given.  The  objection  being  overruled,  defendant 
pleaded  the  general  issue. 

[1]  Defendant  was  present  in  court  by  counsel  when  the  demurrer 
was  overruled  and  the  declaration  amended,  and  therefore  was  advised  of 
the  action  taken.  Besides,  the  statute  cited  requires  notice  only  where  a 
demurrer  is  sustained,  not  when  it  is  overruled.  But  defendant  contends 
that,  though  the  order  '*doth  now  overrule  the  said  demurrer,"  yet  in  the 
next  line  it  shows  a  confession  of  insufficiency  by  permitting  plaintiff  to 
amend  by  averring  his  appointment  and  qualification,  as  required  in  Austin 
v.  Calloway,  73  W  Ya.  231,  80  S.  E.  361,  Ann.  Cas.  1916E,  112.  and  that 
therefore  there  can  be  no  difference  in  plaintiff's  position,  where  he  con- 
fesses the  demurrer  to  be  good  and  moves  to  amend,  and  where  -the  court 
holds  the  demurrer  to  be  good,  necessitating  amendment.  In  other  words, 
defendant  contends  that  a  voluntary  amendment  after  demurrer  overruled 
is  the  same  as  a  demurrer  sustained.  There  is  a  substantial  difference,  we 
think,  between  voluntarily  amending  a  pleading  and  being  compelled  to  do 
so  on  penjflty  of  dismissal  with  costs,  after  the  court  has  adjudged  it  to 
be  materially  defective.  There  is  greater  need  for  the  formal  notice  in  the 
latter  case,  since  the  demurrant  has  been  lulled  into  a  sense  of  security  by 
the  sustaining  of  his  challenge  to  the  declaration.  P'urthermore,  defendant 
seems  not  to  have  been  prejudiced  by  the  action  taken,  because  he  was 
present  in  court  by  counsel  at  the  time  the  amendment  was  offered  and  in- 
terposed no  objection  then  for  want  of  formal  notice. 

Nor  did  the  court  err  in  overruling  defendant's  motion  for  a  continu- 
ance based  upon  the  absence  of  Cain,  one  of  the  eyewitnesses  of  the  acci- 
dent, then  in  the  service  of  the  United  States.  Defendant  introduced  only 
two  witnesses,  Cooper  and  Quay,  the  purport  and  effect  of  whose  testimony 
was  to  show  the  interstate  character  of  the  business  in  which  defendant 
was  engaged  at  the  time  of  the  injury,  from  which  it  was  argued  that 
defendant's  failure  to  pay  premiums  into  the  state  compensation  fund  did 
not  deprive  it  of  the  common-law  defenses.  It  did  not  call  to  the  stand 
Bramer,  its  foreman  in  charge  of  the  work,  and  present  at  the  time  the  in- 
jury was  inflicted.  With  the  exception  of  Bramer  and  Cain,  the  employees 
witnessing  the  accident  were  called  by  the  plaintiff  to  testify  in  his  behalf 
and  subjected  to  cross-examination  by  the  defendant's  counsel. 

[2,  31  The  next  ground  relied  on  for  reversal  goes  to  the  exclusion  of 
the  testimony  introduced  to  establish  the  general  intrastate  and  interstate 
character  of  defendant's  business  and  of  the  work  being  done  when  the 
derrick  fell.  Thus  the  gas  from  the  well,  it  appears,  had,  immediately 
preceding  the  attempt  to  clean  the  well,  been  transported  and  delivered 
through  trunk  pipe  lines,  with  which  feed  lines  from  the  well  were  con- 
nected, beyond  the  state  line  into  Ohio,  and  there  sold,  together  with  like 
production   from  other  wells   controlled  and   operated  by  defendant,   to 
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another  company  for  distribution  to  its  patrons  and  consumers  in  that 
state,  and  to  the  Manufacturers'  Light  &  Heat  Company,  at  or  near  Se- 
dalia  in  this  state,  and  thence  by  it  transported  to  Pennsylvania  and  Ohio 
for  like  sale  and  distirbution  to  his  patrons  and  consumers.  Apparently 
natural  gas  is  a  commodity,  as  much  so  as  coal,  fruits,  or  lumber,  and 
when  transported  through  conduits  to  market  becomes  the  subject  of  in- 
trastate commerce,  accordingly  as  the  transportation  between  the  place 
of  production  and  distribution  and  sale  is  in  different  states  or  in  the 
same  state.  Just  as  coal,  it  is  a  fuel,  and  as  such  is  used  for  domestic 
or  industrial  purposes.  It  is  a  substance  marketable,  either  within  the 
state  wherein  it  is  produced  or  in  the  state  to  which  it  is  transported  and 
sold. 

The  ultimate  object  and  purpose  of  the  excluded  proof  was,  as  indeed 
is  conceded,  to  bring  the  case  within  the  terms  of  section  52  .of  the 
Workmen's  Compensation  Act  (chapter  15P,  Code  [sec.  708]),  in  order 
to  meet  the  averment  of  one  count  of  the  declaration  regarding  defendant's 
failure  to  put  itself  within  the  protection  of  the  act  by  compliance  with 
its  general  provisions,  which  section  as  respects  certain  work  relieves  an 
employer  from  the  unconditional  requirement  of  compliance,  so  as  not 
to  exclude  the  right  to  rely  on  the  common-law  defenses  of  fellow 
scrvancy,  assumption  of  risk,  and  contributory  negligence. 

It  is  unnecessary  to  decide,  and  we  do  not  decide,  whether  defendant 
is  engaged  in  interstate  commerce  or  not.  If  it  is  not,  clearly  section 
52  does  not  apply,  and  the  act  requires  unconditional  compliance  with  its 
terms.  But  assuming — only  for  the  purpose  of  this  decision,  however — 
that  defendant  is  engaged  in  interstate  commerce,  if  the  general  work  of 
plaintiff's  intestate  and  his  duties  at  the  time  of  the  injury  within  the 
state,  and  "clearly  separable  and  distinguishable  from  interstate  commerce 
work,"  the  act  applies  unconditionally. 

Section  52  was  enacted  to  prevent  conflict  with  the  federal  power  over 
interstate  commerce,  and  to  bring  within  the  protection  of  the  act  only 
such  employees  as  to  whom  the  state  could  legislate  without  violating 
congressional  enactments  under  the  commerce  clause  of  the  federal  Con- 
stitution. Where  the  employees  of  an  interstate  carrier  are  concerned, 
the  power  of  the  state  over  such  employees  stands  thus :  ( 1 )  As  to  work 
done  in  intrastate  commerce,  the  state  has  full  and  exclusive  primary 
power.  The  first  Employers'  Liability  Act  was  held  unconstitutional,  be- 
cause extended  to  cover  all  work  done  by  employees  of  an  interstate  car- 
rier, a  large  part  of  which  work  could  not  be  upon  interstate  commerce  or 
directly  in  furtherance  thereof.  First  Employers'  Liability  Cases,  207  U. 
S.  463,  28  Sup.  Ct.  141,  52  L.  Ed.  297.  The  present  liability  act  eliminated 
that  difficulty,  and  was  held  constitutional  in  Second  Employers'  Liability 
Cases,  223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.) 
44.  (2)  As  to  their  work  upon  interstate  commerce,  when  Congress  has 
prescribed  a  method  of  compensation,  the  state  has  no  power.  New  York 
Cent.  R.  Co.  v.  Winfield,  244  U.  S.  147,  37  Sup.  Ct  546,  61  L.  Ed.  1045, 
L.  R.  A.  1918C,  439.  Ann.  Cas.  1917D,  1139;  Erie  R.  Co.  v.  Winlield,  244 
U.  S.  170,  37  Sup.  Ct.  556,  61  L.  Ed.  1057,  Ann.  Cas.  1918B,  662.  (3) 
As  to  their  work  done  upon  interstate  commerce,  where  Congress  has 
not  prescribed  a  method  of  compensation,  the  state  can  exercise  a  limited 
right  of  regulation  until  Congress  has  legislated  upon  the  subject.  Thus 
while  Congress  cannot,  under  any  circumstances,  if  it  desired,  invade  the 
state's  regnon-  of  control,  the  state  can  cover  the  field  belonging  to 
Congress  until  the  federal  power  has  actually  been  exercised.  Minnesota 
Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916A,  18;  Valley  Steamship  Co.  v.  Wattawa, 
244  U.  S.  202,  37  Sup.  Ct.  523,  61  L.  Ed.  1084.  As  yet  Congress  has  not 
chosen  to  exert  its  power  over  interstate  carriers  of  natural  or  artificial 
gas,  for  the  Interstate  Commerce  Act  (8  U.  S.  Comp.  Stat.  1916,  §  8563,  p. 
9053)  expressly  excludes  them  from  its  terms,  and  the  present  Employers' 
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Liability  Act  (8  U.  S.  Comp.  Stat.  1916,  §  8657,  p.  9388)  applies  only  to 
employees  of  interstate  carriers  by  railroad  . 

In  addition  to  the  constitutional  obstruction  where  the  employer  is 
engaged  in  whole  or  in  part  in  interstate  work,  the  farmers  of  our  Com- 
pensation Act  were  confronted  with  the  practical  difl&culty  of  applying  it 
to  employees  of  such  employer,  who  may,  with  reference  to  the  work 
being  doije,  be  divided  into  three  classes:     (1)   Those  working  wholly  I 

upon  intrastate  commerce,  or  business  that  is  clearly  distinguishable  and 
separable  from  the  interstate  work.  (2)  Those  working  wholly  upon 
mterstate  commerce.  (3)  Those  working  partly  upon  intrastate  and  partly 
upon  interstate  commerce.  As  to  the  first  two,  no  difficulty  appears,  for 
one  field  belongs  exclusively  to  the  state,  the  other  primarily  to  Congress,  ! 

and  the  employees  of  each  could  readily  be  ascertained  and  classified.  As 
to  the  third  class,  however,  an  apparent  difficulty  arose,  Congress  could 
not  provide  for  them,  except  as  to  their  interstate  work,  and  has  not  | 

provided  for  them  to  any  extent,  except  as  to  employees  of  carriers  by 
railroad.  But  the  state  under  its  primary  power  could  cover  all  intrastate 
work,  and  under  its  permissive  power  could  provide  for  all  interstate 
work  not  covered  by  federal  legislation.  | 

To  meet  this  sutuation  section  52  was  enacted.  The  general  scope  of 
the  act  is  disclosed  in  section  9,  chapter  15P  (sec.  665),  to  embrace:  ! 

"All  persons,  firms,  associations  and  corporations  regularly  employing  j 

.other  persons  for  profit,  or  for  the  purpose  of  carrying  on  any  form 
of  industry  or  business  in  this  state."  j 

Employees  are  defined  as: 

"All  persons  in  the  service  of  employers,  as  herein  defined,  and  em-  j 

ployed  by  them  for  the  purpose  of  carrying  on  the  industry  or  business 
in  which  they  are  engaged." 

Section  52  limits  the  general  scope  of  the  act,  and  as  originally 
enacted  in  1913  was  as  follows: 

"The  provisions  of  this  act  shall  apply  to  employers  and  employees 
engaged  in  intrastate  and  also  interstate  or  foreign  commerce,  for  whom 
a  rule  of  liability  or  method  of  compensation  has  been  or  may  be  es- 
tablished by  the  Congress  of  the  United  States,  only  to  the  extent  that 
their  mutual  connection  with  intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign  commerce,  except 
that  any  such  employer  and  any  of  his  employees  working  only  in  this 
state  may  with  the  approval  of  the  commission,  and  so  far  as  not  for- 
bidden by  any  act  of  Congress,  voluntarily  accept  the  provisions  of  this 
act  by  filing  written  acceptances  with  the  commission,  and  such  acceptances, 
when  filed  with  and  approved  by  the  commission,  shall  subject  the  ac- 
ceptors irrevocably  to  the  provisions  of  the  act  to  all  intents  and  purposes 
as  if  they  had  been  originally  included  in  its  terms.  Payments  of  prem- 
ium shall  be  on  the  basis  of  the  pay  roll  of  the  employees  who  accept  as 
aforesaid." 

This  section  embraces  two  parts:  The  first  limited  the  application 
of  the  act,  where  the  employer  is  engaged  in  both  interstate  and  intrastate 
commerce,  to  cases  whf  re,  and  to  the  extent  that,  the  intrastate  work 
in  which  they  are  engaged  is  clearly  separable  and.  distinguishable  from 
the  interstate  phase  of  the  employer's  business.  That  is  to  say,  it  limits 
the  unconditional  application  of  the  act  to  the  first  class  of  employees 
mentioned  above,  those  working  wholly  on  intrastate  commerce,  as  clearly 
distinguished  from  interstate  work,  and  excludes  its  application  to  the 
second  class,  those  working  wholly  in  interstate  commerce.  The  second 
part  of  section  52,  the  exception  clause,  deals  with  the  third  class  of 
employees,  those  working  partly  upon  interstate  and  partly  upon  intrastate 
commerce.  As  to  them  the  act  applies  only  conditionally;  that  is,  the 
employer  and  such  employees  must  first  voluntarily  accept  the  provisions 
of   the  act  by   filing  written   acceptances   with   the   commission   for   its 
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approval,  which  it  mav  grant  or  withhold.  Bamett  v.  Coal  &  Coke  Ry. 
Co.,  81  W.  Va.  251,  94  S.  E.  150. 

Though  a  volutary  acceptance  of  the  provisions  of  the  act  is  neces- 
sary before  the  protection  of  its  terms  is  available  to  employees  doing 
both  interstate  and  intrastate  commerce,  it  is  not  necessary  where  the 
employees  are  engaged  in  work  clearly  separable  and  distinguishable  from 
interstate  commerce.  Reading  section  52  down  to  the  word  * 'except," 
the  effect  of  the  section  to  that  point  is  to  cut  down  the  broad  terms  of 
section  9,  quoted  above,  where  the  employer  is  engaged  in  interstate 
commerce,  and  to  limit  the  application  of  the  act  to  such  of  his  employees 
as  are  doing  work  clearly  separable  from  interstate  commerce;  that  is, 
to  limit  the  act  to  the  first  class  of  employees  mentioned  above,  those 
engaged  wholly  in  intrastate  work.  If  we  stop  at  that  point,  classes 
2  and  3  are  entirely  excluded  from  the  benefits  of  the  act.  But  the 
clause  beginning  with  the  word  "except"  extends  the  act  to  include  those 
in  class  3  named  above,  but  makes  its  application  conditional  upon  their 
acceptance  of  its  terms.  Hence  the  second  part  of  section  52  does  not 
restrict  the  first,  but,  as  we  have  seen,  adds  to  and  extends  it.  Hence 
the  conditional  application  of  the  act  provided  for  in  the  second  part  of 
the  section  does  not  relate  to  or  cover  the  first  also,  but  leaves  it  un- 
conditional. The  case  of  Bamett  v.  Coal  &  Coke  Ry.  Co.,  supra,  though 
dealing  with  a  situation  where  the  employees  were  engaged  partly  in  in- 
terstate and  partly  in  intrastate  commerce,  and  holding  that  as  to  such 
situation  the  act  applied  only  conditiojially,  as  we  have  seen,  yet  intimated 
that,  if  the  work  had  been  clearly  separable  from  interstate  commerce,  the 
act  would  have  apph'ed  unconditionally.  The  courts  of  several  states, 
with  statutes  exactly  like  or  essentially  similar  to  our  section  52,  as  it 
originally  stood,  have  held  that  where  the  work  is  clearly  separable  from 
interstate  commerce  the  act  applies  unconditionally.  State  v.  Postal  Tel- 
egraph Cable  Co.  (Wash.)  172  Pac.  902;  Jensen  v.  So.  Pac.  Co.,  215  N.  Y. 
514,  109  N.  E.  600,  L.  R  A.  1916A,  403,  Ann.  Cas.  1916B,  276  (reversed 
upon  other  grounds  in  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086, 
L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900) ;  Raymond  v.  Chi.,  Mil.  &  St. 
Paul  Ry.  Co.,  243  U.  S.  43,  45.  37  Sup.  Ct  268,  61  L.  Ed.  583;  New  York 
Cent  Ry.  v.  White,  243  U.  S.  188,  191,  192,  37  Sup.  Ct.  247,  61  L.  Ed. 
667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629.  Section  52  was  amended 
in  1915,  and  as  amended  was  in  force  at  the  time  of  the  injury  to  plaintiff's 
intestate.  But  its  provisk)ns  are  essentially  unaltered,  as  defendant  admits 
in  his  brief,  and  what  has  been  said  applies  to  the  section  as  it  now  stands. 

[4]  Hence  it  becomes  necessary  to  consider  whether  the  work  which 
the  deceased  was  doing  was  clearly  separable  and  distinguishable  from 
interstate  commerce.  Until  reduced  to  possession  by  confinement,  natural 
gas,  it  is  said,  though  somewhat  inaccurately,  partakes  of  the  nature  of 
ferae  nature.  It  is  not  the  subject  of  ownership  till  brought  to  the 
surface  and  confined,  and  of  course  cannot  become  the  subject  of  inter- 
state commerce  till  its  ownership  becomes  complete  by  confinement  in  the 
ordinary — indeed,  the  only  competent — mode  of  transportation,  pipe  line 
conduits.  The  well  reaches  down  to  the  gas-bearing  strata  and  releases 
the  gas  there  confined,  but,  until  it  reaches  the  surface  and  enters  the 
pipe  for  transmission  to  the  interstate  trunk  lines,  it  is  not  in  interstate 
commerce,  ^e  production  departinent  of  the  gas  industry  is  clearly 
separable  from  the  transporting  or  marketing  branch.  All  work  in  con- 
nection with  the  production  of  gas — that  is,  with  bringing  it  to  the  surface, 
where  it  may  be  confined  and  reduced  to  possession — is  local  in  nature  and 
clearly  separable  and  distinguishable  from  the  marketing  or  interstate 
portion  of  the  industry.  The  work  being  performed  by  plaintiff's  in- 
testate was  confined  wholly  to  the  well  itself,  and  was  separable  from  the 
transportation  phase  of  the  business;  nor  was  his  work  on  other  occasions 
and  at  other  times  such  as  to  bring  him  within  the  class  of  those  engaged 
partly  in  interstate,  partly  in  intrastate  commerce. 
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The  case  of  Del.,  Lack.  &  West  R.  R.  Co.  v.  Yurkonis,  228  U.  S. 
439,  35  Sup.  Ct  902,  59  L.  Ed.  1397,  clearly  emphasizes  and  illustrates 
the  argument  addressed  to  this  branch  of  the  case.  Instead  of  being 
engaged  in  the  development  and  marketing  of  gas  for  profit  through  trunk 
pipe  lines  owned  by  it  and  extending  into  Ohio,  the  defendant  in  the  case 
cited  owned  and  operated  a  railroad  and  the  coal  mine  in  which  Yurkonis. 
a  miner,  was  employed  and  worked  when  injured.  Reading  from  the~ 
opinion  at  page  444  of  238  U.  S.,  at  page  904  of  35  Sup.  Ct  [59  L.  Ed. 
1397],  we  find  the  court  saying: 

"The  mere  fact  that  the  coal  might  be  or  was  intended  to  be  used 
in  the  conduct  of  interstate  commerce  after  the  same  was  mined  and 
transported  did  not  make  the  injury  one  received  by  the  plaintiff  while 
he  was  engaged  in  interstate  commerce.'* 

Evidently  Young  Suttle  was  not  performing  any  work  directly  in 
reducing  and  delivering  gas  into  the  pipe  line.  The  derrick  was  merely 
an  instrumentality  later  to  be  employed  in  cleaning  the  well  of  obstructions 
impeding  the  operation  of  another  instrumentality,  the  well  itself,  also 
employed  to  effectuate  the  ownership  of  the  gas  within  the  land,  that  the 
gas  might,  but  hiid  not  then,  become  an  article  of  commerce.  This  em- 
ployment is,  we  think,  too  remote  to  be  considered  as  in  furtherance  of  or 
an  element  or  factor  in  interstate  commerce.  Hence  we  are  of  the  opinion 
that  the  Compensation  Act  applies  unconditionally,  and  that  defendant  is 
therefore  deprived  of  his  common-law  defenses. 

Whether,  as  defendant  in  error  argues,  these  defensive  matters  can 
propertly  be  proved  at  the  trial  upon  the  general  issue  without  a  special 
plea,  as  intimated  in  Rhodes  v.  Coal  Co.,  79  W.  Va.  71,  90  S.  E.  796,  we 
need  not  determine,  as  what  we  have  said  renders  a  discussion  of  that 
question  unnecessary.  The  only  question  involved  as  regards  the  present 
subject,  the  dual  character  of  the  business  conducted  by  defendant  on  the 
date  of  the  accident,  is  whether  he  was  employed  at  that  time  in  interstate 
commerce;  that  matter  being  significant  only  as  a  basis  for  the  application 
of  the  peculiar  provisions  of  section  52,  chapter  15P.  And  since,  as 
appears,  defendant's  situation  rendered  these  provisions  unconditionally 
operative,  the  pleadings  have  ceased  to  be  important 

Finally,  we  are  required  to  express  an  opinion  upon  the  appropriate- 
ness  or  propriety  of  instructions  5  and  6,  propounded  by  plaintiff  below 
and  read  to  the  jury  over  defendant's  objection.  The  only  apparent 
defect,  if  such  it  be,  pointed  out  by  counsel  or  disft)vered  by  us  as  to  No. 
5,  goes  to  what  is  said  to  be  the  equivalent  of  the  expression  of  judicial 
opinion  to  the  effect  that  the  negligence  of  defendant's  foreman  in  attempt- 
ing to  "pinch"  one  of  the  three  legs  of  the  derrick  into  its  proper  position 
caused  the  derrick  to  fall,  and  therefore  was  the  real  or  proximate  cause 
of  the  injury.  Whether  justly  amenable  to  that  criticism,  it  is  nearly  so, 
and  perhaps  ought  not  to  have  been  given.  Jurors  are  alert  to  preceive 
and  often  interpret  the  slightest  authoritative  intimation  of  opinion  upon 
the  issues  they  are  sworn  to  try  and  determine. 

[5-8]  Instruction  No.  6,  however,  seems  to  us  to  be  wholly  erroneous. 
It  follows: 

"The  court  further  instructs  the  jury  that  the  defendant  was  bound 
to  adobt,  promulgate,  and  enforce  rules  reasonably  protecting  its  servants 
from  the  dangers  of  the  service  arising  from  neglect  of  fellow  servants 
or  otherwise;  and  if  the  jury  believe  from  the  evidence  that  the  defendant 
neglected  to  adopt,  promulgated  and  enforce  such  rules,  and  that  the 
death  of  Joseph  Patrick  Suttle  was  due  to  such  neglect,  the  defendant  is 
liable   in   damages   therefor." 

This  instruction  relates  to  the  duty  averred  in  the  declaration,  as  to 
the  existence  of  which  much  testimony  was  addressed,  but  none  to  its 
feasibility  or  adaptability  to  temporary  three-pole  derricks,  to  formulate 
and  promulgate  reasonable  rules  and  regulations  to  govern  and  control 
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the  employees  of  the  defendant  in  the  detailed  construction  of  such  rigs 
at  gas  wells.  Though  averred  in  general  terms,  there  is,  as  we  said,  no 
proof  in  the  record  tending  to  show  in  what  respect  rules  that  might  be 
considered  reasonable,  practicable,  and  applicable  under  varymg  circum- 
stances and  conditions  surrotmding  the  erection  of  such  instrumentalities 
could  have  been  formulated  and  promulgated  by  defendant.  There  is, 
as  likewise  observed,  some  proof  tending  to  show  want  of  the  publication 
or  posting  of  such  rules  and  regulations,  but  none  showing  the  necessity 
therefor,  though  it  is  argued  that  the  necessity  is  apparent  because  of  the 
hazard  and  peril  incident  to  the  work  in  which  decedent  when  killed  was 
engaged.  Th€  danger  may  be  apparent  with  or  without  rules  and  regula- 
tions. The  appearance  of  the  danger  may  be  obvious  and  patent,  yet  the 
rules  and  regulations  may  neither  remove  nor  lessen  the  risk.  Labatt 
does,  at  section  1115,  Master  and  Servant,  state  the  proposition  for  which 
coimsel  contends,  but  he  adds  in  the  same  section  what  seems  to  us  to  be 
sound  law: 

"Where  the  necessity  for  and  practicability  of  providing  rules  to 
meet  the  given  circumstances  are  apparent  from  the  averments  of  the 
complaint  and  from  the  testimony  by  which  those  averments  are  supported, 
the  mere  fact  that  neither  the  pleadings  nor  the  evidence  indicate  exactly 
what  rules  should  have  been  established  does  not  render  it  a  misdirection 
to  charge  the  jury  that  the  defendant  would  be  liable  if  he  did  not  establish 
rules  to  protect  his  employees.  But  in  the  absence  of  evidence  showing 
that  rules  would  be  useful  or  feasible  under  the  circumstances,  the  master 
cannot  be  held  negligent  in  not  having  promulgated  them." 

Q)unsel  representing  the  plaintiff  at  the  trial  and  in  this  court, 
conceding  the  force  of  this  requirement,  offered,  but  was  not  permitted 
to  introduce,  proof  tending  to  show  the  feasibility  of  and  necessity  for  the 
promulgation  of  rules  and  regulations  applicable  to  the  erection  of  three- 
pole  derricks,  but  does  not  cross-assign  that  refusal  as  erroneous.  This 
proof  should  have  been  admitted  to  aid  the  court  and  jury  trying  the  case  in 
reaching  a  just  conclusion  upon  the  necessity  and  availability  of  the  pro- 
tection likely  to  be  aflforded  by  such  rules,  if  enforced.  The  rejection 
or  exclusion  of  testimony  offered  to  show  the  feasibility  of  and  necessity 
for  the  promulgation  of  rules  and  regulations  for  the  protection  of  em- 
ployees while  engaged  in  the  performance  of  dangerous  work  is  erroneous, 
and  cause  for  reversal  upon  the  application  of  the  party  prejudiced  thereby. 

We  are  urged  to  treat  the  giving  of  instruction  No.  6  as  harmless, 
first,  because  the  facts  proved  show  the  inherently  dangerous  character 
of  the  work  done,  and  justify  the  verdict  and  judgment,  notwithstanding 
the  instruction ;  and,  second,  because,  as  the  error  in  rejecting  or  excluding 
the  testimony  offered  to  establish  the  feasibility  of  and  necessity  for  the 
promulgation  of  rules  applicable  to  the  erection  of  three-pole  derricks  was 
induced  by  defendant,  die  defendant,  not  plaintiff,  should  suffer  the  con- 
sequences of  the  erroneous  ruling.  In  answer  to  the  first  proposition,  it 
suffices  to  say  that  for  aught  we  know  to  the  contrary  the  jury  may  have 
based  its  verdict  solely  upon  the  instruction,  and  concluded  that  the  death 
of  plaintiff's  intestate  was  due  to  the  failure  of  the  defendant  to  promul- 
grate  and  publish  certain  rules  and  regulations,  which  it  may  without  any 
proof  whatever  have  thought  would,  if  promulgated,  have  saved  the  life 
of  the  decedent  In  answer  to  the  second  it  suffices  also  to  remark  that 
ordinarily  a  defendant  cannot  be  penalized  for  exercising  his  well- 
recognized  right  to  object  to  the  introduction  of  any  proof  which  he 
deems  to  be  without  probative  force  or  value  upon  the  trial  of  the  issues 
joined  upon  the  pleadings,  and,  if  he  can,  to  secure  a  ruling  thereon  in 
his  favor.  To  punish  him  as  suggested,  and  treat  the  rejected  proof 
as  present  in  the  record,  and  as  having  been  considered  by  the  jury,  when 
in  fact  it  was  not  before  them  for  consideration,  would  deprive  him  of 
the  right  to  introduce  proof  to  the  contrary,  if  any  be  had. 

But  the  chief  objection  to  the  instruction  is  its  generality.    It  leaves 
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to  the  jury  to  prescribe  the  method  which,  if  prescribed  and  enforced  by 
defendant  according  to  their  conception,  would  have  prevented  the  ac- 
cident and  saved  the  life  of  the  deceased.  For  that  reason  it  falls  within 
the  condemnation  of  Lawrence  v.  Hyde,  11  W.  Va.  639,  645,  88  S.  E.  45, 
48,  wherein  the  court,  speaking  through  Judge  Poffenbarger,  says: 

"Although  no  count  of  the  declaration  avers  failure  to  adopt  and 
promulgate  rules  for  the  regulation  of  the  work  and  conduct  of  the 
men,  and  there  is  no  proof  of  lack  of  rules,  an  instruction,  abstract  in 
form,  declaring  it  to  be  the  duty  of  an  employer  to  make  and  enforce 
reasonable  rules  for  the  protection  of  the  servants  from  unnecessary 
injury  and  avoidable  danger,  and  telling  the  jury  to  find  for  the  plaintiff, 
if  they  should  believe  such  duty  had  been  omitted  by  the  defendant,  was 
given  over  objection.  Lack  of  averment  and  proof  of  failure  to  prescribe 
rules  precluded  right  to  give  this  instruction.  *  »  *  Moreover,  it  is 
entirely  too  general  and  indefinite  in  its  terms,  if  there  had  been  an 
allegation  and  proof  of  non-existence  of  rules.  Under  it  the  jury  could 
have  set  up  duty  to  make  a  rule  applicable  to  something  only  remotely 
connected  with  the  injury,  omission  of  which  would  not  have  constituted 
proximate  cause  thereof,  and  founded  their  verdict  on  such  omission." 

For  these  reasons,  we  reverse  the  judgment,  and  remand  the  case  for 
a  new  trial. 


SUPREME  COURT  OF  WISCONSIN. 


BEKKEDAL  LUMBER  CO. 

INDUSTRIAL  COMMISSION  OF  WISCONSIN  et  al.* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— EVIDENCE. 

Findings  of  the  Industrial  Commission  must  be  supported  by  evidence, 
and  not  based  upon  mere  conjecture. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

3.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 
DEATH  OF  SERVANT— EVIDENCE. 
Evidence  held  to  sustain  finding  that  the  deceased  employee  died  from 

an  accident  arising  out  of  and  in  the  course  of  his  employment,  and  not 

from  injuries  intentionally  self-inflicted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens,  Judge. 

Proceeding  by  Victoria  M.  Perry  for  workmen's  compensation  for  the 
death  of  her  husband,  George  S.  Perry,  opposed  by  the  Bekkedal  Lumber 
Company,  employer.  The  Industrial  Commission  awarded  compensation, 
and  the  employer  sued  to  set  aside  the  award.  From  a  judgment  sustain- 
ing the  award,  the  employer  appeals.    Affirmed. 

George  S.  Perry,  husband  of  respondent  and  claimant  Victoria  M. 
Perry,  was  killed  December  3,  1915.  He  was  then  employed  by  appellant 
as  foreman  in  charge  of  a  logging  crew,  some  of  whom  under  his  direction 

*  Decision  rendered,  Dec.  3,  1918.    169  N.  W.  Rep.  561. 
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were  on  that  day  at  work  constructing  a  logging  road.  In  such  work 
another  employee  of  appellant,  named  Boritz,  an  expert  in  the  use  of 
djmamite,  had  charge  of  the  work  of  exploding  stumps  within  such  new 
road  and  under  the  supervision  of  the  deceased.  Perry  had  had  some 
former  slight  experience  in  handling  and  knew  of  the  method  of  the  use 
of  such  explosive  in  that  kind  of  work.  On  the  day  in  question  all  the 
men  working  there,  except  the  deceased,  left  the  place  at  which  the  work 
was  being  done,  for  the  noon  hour.  Before  leaving  Boritz  left  a  small 
quantity  of  dynamite  and  some  fuses  near  a  tree  just  outside  of  the 
road,  and  at  some  30  or  40  paces  back  of  the  place  where  the  explosive 
had  been  used  during  the  forenoon.  On  the  return  of  the  men  from 
dinner  they  found  the  body  of  the  deceased  lying  at  the  foot  of  a  small 
tree  or  sapling  in  about  the  center  of  the  road  and  about  20  feet  away 
from  and  nearly  opposite  the  tree  where  the  dynamite  had  been  left  He 
had  evidently  been  instantly  killed  from  the  effect  of  an  explosion  of 
djmamite,  which  caused  an  injury  to  the  top  and  front  part  of  his  skull  and 
to  the  thumb  and  some  of  the  fingers  of  one  hand.  Small  fragments  of 
the  cap  which  he  wore  appeared  to  have  been  imbedded  in  the  sapling  near 
which  his  body  was  found  and  at  a  height  of  about  3  feet  from  the 
grround.  Some  10  or  12  feet  back  from  the  sapling  and  in  the  roadway 
was  a  stump,  which  had  bpen  partially  exploded  and  portions  of  which 
were  still  to  be  removed.  There  was  nothing  to  indicate  that  any  of  the 
necessary  preparations  had  been  made  by  Perry  to  explode  the  small  tree 
or  sapling  near  which  his  body  was  found,  nor  anything  else  in  that 
vicinity,  and  the  testimony  indicated  that  it  was  neither  customary  nor 
necessary  to  remove  such  small-sized  trees  or  such  partially  exploded 
stumps  by  the  use  of  explosives.  The  exploding  cap  used  by  Perry  must 
have  been  obtained  by  him  at  some  other  time  than  at  this  noon  hour 
as   there  were  none   such   left  by   Boritz   with   the   dynamite   and   fuse. 

The  defendant  conceded  that  it  did  not  claim  that  the  facts  disclosed 
as  to  this  death  were  such  that  the  commission  ought  to  find  that  the 
death  was  by  suicide,  and  the  injuries,  therefore,  intentionally  self-inflicted, 
but  insisted  that  the  burden  was  upon  the  claimant  to  show  that  the 
accident  occurred  while  performing  services  in  the  course  of  the  employ- 
ment. 

The  commission  found  that  the  deceased,  while  in  the  employment 
of  the  appellant,  sustained  a  fatal  accident  from  which  resulted  im- 
mediately and  while  he  was  engaged  in  performing  services  growing  out 
of  and  incidental  to  such  employment,  and  in  its  decision  accompan)ring 
the  award  said : 

"As  indicating  accident,  it  must  be  kept  in  mind  that  the  use  of 
dynamite  for  blasting  purposes  is  attended  with  real  hazard.  There  was 
a  tree,  and  one  or  more  scattering  stumps,  very  near  the  place  where 
the  body  was  found.  There  was  good  reason  for  blowing  these  out  while 
the  men  were  at  dinner,  or  at  least  away  from  premises.  This  tree  and 
the  stumps  were  quite  near  the  place  where  the  men  were  grading,  while 
the  principal  blasting  operations  were  being  carried  on  at  the  head  of 
the  course  and  away  from  the  major  portion  of  the  crew.  We  think  the 
facts  indicate  that  he  remained  at  the  place  after  the  crew  went  to  dinner 
in  order  to  clear  away  the  tree  or  stumps,  or  both,  that  were  soon  to 
interfere  with  the  progress  of  the  grading,  and  that  in  pursuing  this  work 
he  met  his  death." 

The  court  below,  in  the  action  brought  to  review  such  finding,^  sus- 
tained the  award  of  the  commission,  and  this  appeal  was  taken  froni  the 
judgment  entered  in  accordance  therewith. 

Brown,  Pradt  &  Genrich,  of  Wausau,  for  appellant. 
Spencer  Haven,  Atty.  Gen.,  and  Winfield  W.  Gilman,  Asst.  Att.  Gen., 
for  respondents. 
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EscHWEiLER,  J.  (after  stating  the  facts  as  above).  The  appellant 
contends  that  the  facts  in  the  record  before  the  commission  were  not 
such  as  to  warrant  the  inference  arrived  at  by  the  commission  that 
Perry's  death  occurred  while  he  was  in  the  performance  of  his  duty  and 
in  the  master's  employment,  and  that  such  conclusion  must  have  been 
based  upon  mere  conjecture,  and  that  therefore  the  claimant  had  not  met 
the  burden  of  proof  imposed  upon  her  under  the  law. 

It  is  also  contended  that  there  was  no  evidence  showing  that  there 
was  any  reason  for  blowing  up  the  tree  near  which  Perry  was  found 
dead,  or  that  there  was  any  further  work  of  blasting  required  for  the 
stump,  already  partly  blasted,  which  was  near  where  his  body  was  found, 
and  that  there  was  no  foundation  for  the  suggestion  by  the  commission 
in  their  finding  that  Perry  remained  at  the  place  after  the  crew  went  to 
dinner  in  order  to  clear  away  the  tree  or  stumps,  and  that  therefore  there 
was  a  total  absence  of  evidence  upon  which  might  be  predicated  a  finding 
that   Perry   met   his   death   while   within   the   scope   of   his   employment. 

[11  It  is  undoubtedly  the  rule  of  law  in  this  state  that  findings  of 
the  Industrial  Commission  must  be  supported  by  evidence  and  not  based 
upon  mere  conjecture.  Voelz  v.  Industrial  Com.,  161  Wis.  240,  152  N.  W. 
830. 

[2,  3]  The  situation  here  was  one  clearly  requiring  the  commission 
to  apply  the  well-recognized  presumption  against  suicide  in  such  cases  of 
accidental  death.  Mil.  W.  F.  Co.  v.  Industrial  Com.,  159  Wis.  635,  150 
N.  W.  998.  With  that  presumption,  therefore,  and  the  facts  disclosed  in 
the  testimony  of  Perry's  employment  as  foreman  in  charge  of  the  con- 
struction of  this  road,  that  explosives  were  properly  used  in  such  work 
and  under  his  direction,  the  partially  exploded  stump  left  in  the  road,  or 
even  the  sapling  near  which  he  was  found,  upon  either  of  which  Perry 
might  have  been  contemplating  the  use  of  dynamite,  even  though  such 
use  might  not  have  l»een  in  accordance  with  the  customary  or  economical 
way  of  constructing  such  a  road  all  presented  a  situation  from  which 
the  conclusion  might  have  been  reasonably  and  properly  drawn  that  what- 
ever Perry  was  then  doing  was  within  what  he  then  thought  was  his  duty 
rather  than  the  conclusion  that  it  was  an  intentionally  self-inflicted  injury. 
Within  the  broad  field  intended  to  be  covered  by  our  Compensation  Act 
we  think  the  conclusion  arrived  at  by  the  commission  was  within  their 
discretion. 

The  result  arrived  at  in  this  case  is  in  harmony  with  such  cases  as 
Heileman  v.  Shaw,  161  Wis.  443,  154  N.  W.  631,  where  the  injured  body 
of  the  brewery  workman  was  found  in  the  building  where  he  was  employed 
with  no  evidence  as  to  how  he  met  his  death;  Haller  v.  Lansing,  195 
Mich.  753,  162  N.  W.  335,  L.  R.  A.  1917E,  324,  where  the  workman  was 
injured  by  gasoline  explosion  in  a  tool  shed  where  he  was  lighting  his 
pipe  after  eating  his  lunch;  State  v.  District  Court,  129  Minn.  176,  151 
N.  W.  912,  where  the  employee  was  injured  by  the  explosion  of  a  cartridge 
shell  supposed  by  him  to  be  empty,  and  which  he  was  fashioning  into  a 
key  for  his  own  convenience  in  doing  his  work. 

We  see  a  substantial  difference  between  the  facts  in  this  case  and 
those  in  the  case  relied  upon  by  appellant.  Savage's  Case,  222  Mass.  205, 
110  N.  E.  283,  where  a  foundry  employee  was  killed  on  the  main  track 
of  the  railroad  eight  feet  away  from  the  place  where  he  had  been  at  work 
on  a  spur  track  unloading  pig  iron  for  the  foundry,  where  no  reason 
was  shown  for  his  leaving  the  place  of  his  employment  to  go  upon  the 
railroad,  for  here  the  deceased  was  on  a  road  which  was  being  con- 
structed under  his  direction,  and  where  his  emplojrment  required  him  to 
be  and  while  handling  material  which  was  used  in  construction  work  and 
under  his  control. 

Judgment  affirmed. 

Owen,  J.,  took  no  part. 
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ELLINGSON  LUMBER  CO.  et  al. 

V. 

INDUSTRIAL  COMMISSION   OF  WISCONSIN  et  al.* 

1.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

INJURIES  FOR  WHICH  COMPENSATION  MAY  BE  GIVEN. 

Since  under  St.  1917,  §  2394 — 3,  compensation  is  given  only  for  such 
injuries  as  are  incidental  to  and  grow  out  of  the  employment,  it  does  not 
extend  to  injuries  from  exposure  to  hazard  which  is  not  peculiar  to  the 
industry  or  suhstantially  increased  by  the  nature  of  the  services. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

2.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

INJURIES  FOR  WHICH  COMPENSATION  MAY  BE  GIVEN. 

An  injury  by  freezing  is  not  peculiar  to  the  work  of  a  lumberjack, 
so  that,  in  the  absence  of  peculiar  circumstances,  compensation  cannot  be 
allowed  therefor. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION- 

INJURIES  FOR  W^HICH  COMPENSATION  MAY  BE  GIVEN— 

"COURSE  OF  EMPLOYMENT." 

Where  lumberjack  by  mistake  in  orders  worked  at  wrong  place  and  on 
finding  the  mistake  went  to  the  proper  place  and  worked  so  much  harder 
than  usual  in  preparing  for  the  next  day's  drive  that  his  feet  perspired  and 
were  consequently  frozen,  he  received  an  injury  proximately  caused  by 
accident  arising  out  of  and  in  the  "course  of  his  employment,"  within 
St.  1917,  §  23^M — 3,  subd.  3,  and  was  entitled  to  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  374.) 

(P'or  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens,  Judge. 

Proceeding  by  the  Beaulieu  for  workman's  compensation,  opposed 
by  the  Ellington  Lumber  Company,  employer.  The  employer  brought 
suit  to  set  aside  an  award  of  the  Industrial  Commission  for  cfaimant. 
From  a  judgment  of  the  circuit  court  affirming  the  order  of  the  commis- 
sion, the  employer  appeals.    Affirmed. 

Workmen's  compensation.  This  action  was  begun  to  set  aside  an 
order  of  the  Industrial  Commission  dated  December  1,  1917,  awarding 
to  defendant  Beaulieu  certain  compensation  on  the  ground  that  the 
finding  of  the  commission  that  the  injuries  suffered  by  the  defendant 
Beaulieu  were  proximately  caused  by  accident  was  not  supported  by  the 
evidence. 

The  defendant  Beaulieu  was  employed  by  the  plaintiff  lumber  com- 
pany as  a  woodsman,  and  at  the  time  of  his  injury  was  engaged  as  a 
swamper  and  was  working  about  1^  miles  from  the  camp.  On  the 
morning  of  the  day  of  the  accident,  the. weather  was  from  20  to  26 
degrees  below  zero,  moderated  during  the  day,  and  grew  colder  again 
toward  night    In  the  afternoon  the  defendant  Beaulieu  went  to  work  at 

*  Decision  rendered,  Dec.  3,  1918.     169  N.  W.  Rep.  568. 
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the  wrong  skidway.  About  3  o'clock  in  the  afternoon  the  foreman  dis- 
covered the  error,  at  which  time  the  defendant  returned  to  the  right 
skidway,  found  that  they  were  behind  on  account  of  the  mistake,  and  the 
defendant  Beaulieu  says  that — 

As  a  result  he  "rushed  to  get  some  logs  ahead  ready  for  the  next 
morning,  and  by  that  time  my  feet  sweat  awful  hard.  About  5  o'clock 
I  got  ready  to  go  to  camp,  and  it  was  all  ice  from  the  woods  clear  up 
to  camp,  and  my  feet  was  wet  and  was  awful  cold  that  night,  and  before 
I  got  to  camp  I  commenced  to  feel  cold  on  my  feet,  »  *  *  and  after- 
wards found  that  they  were  frozen  hard." 

Upon  this  and  other  testimony  to  the  same  effect,  the  commission 
found  that  the  defendant  Beaulieu  sustained  personal  injury  resulting  in 
his  disability  while  in  respondent's  employ  and  while  performing  service 
growing  out  of  and  incidental  to  his  employment;  that  such  injury  was 
proximately  caused  by  accident,  and  other  formal  findings.  An  order 
was  entered  awarding  the  defendant  Beaulieu  compensation,  and  from 
the  judgment  of  the  circuit  court  affirming  such  order  the  plaintiff  appeals. 

Brown,  Pradt  &  Genrich,  of  Wausau,  for  appellant. 
Spencer  Haven,  Atty.  Gen.,  and  Winfield  W.  Gilman,  Asst.  Gen.,  for 
respondents. 

RosENBERRY,  J.  (after  stating  the  facts  as  above).  Plaintiff  claims 
that  an  injury  by  a  frost  bite  is  not  an  injury  proximately  caused  by 
accident  within  the  meaning  of  subdivision  3  of  section  2394— -3: 

"Sec.  2394 — 3.  Liability  for  the  compensation  hereinafter  provided 
for,  in  lieu  of  any  other  liability  whatsoever,  shall  exist  against  an 
employer  for  any  personal  injury  accidentally  sustained  by  his  employee, 
and  for  his  death,  in  those  cases  where  the  ifollowing  conditions  of  com- 
pensation occur: 

"(1)    *    *    * 
"(2)     »    ♦    ♦ 

"(3)  Where  the  injury  is  proximately  caused  by  accident,  and  is  not 
intentionally    self-inflicted." 

[1]  The  facts  being  undisputed,  the  question  is;  Has  the  employee, 
Beaulieu,  brought  himself  within  the  provisions  of  the  act  under  the 
doctrine  approved  by  this  court  in  the  case  of  Hoenig  v.  Industrial  Com- 
mission, 159  Wis.  646,  150  N.  W.  996,  L.  R.  A.  1916A,  339.  See  cases 
cited.  Injuries  to  employees  for  which  compensation  is  to  be  paid  under 
the  Workmen's  Compensation  Act  are  such  as  are  incidental  to  and  grow 
out  of  the  employment.  Compensation  is  not  given  for  an  injury  resulting 
from  exposure  to  a  hazard  which  is  not  peculiar  to  the  industry  or  sutn 
stantially  increased  by  reason  of  the  nature  of  the  services  which  the 
employee  is  required  to  perform. 

[2]  Injury  by  freezing  is  certainly  not  peculiar  to  the  industry  in 
whidi  the  defendant  Beaulieu  was  engaged.  Did  the  nature  of  Beaulieu's 
employment  expose  him  to  a  hazard  from  freezing  which  was  substantially 
increased  by  reason  of  the  services  which  he  was  required  to  perform? 
It  has  been  well  said  that  the  causative  danger  need  not  have  been  fore- 
seen or  expected,  but  after  its  event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment  and  to  have  flowed  from  that 
source  as  a  rational  consequence.  In  re  McNicol,  215  Mass.  497,  102 
N.  E.  697.  L.  R.  A.  1916A,  306. 

[3]  On  the  day  in  question  by  reason  of  the  mistake,  the  defendant 
Beaulieu  worked  harder  than  he  ordinarily  did,  as  a  result  of  which  his 
feet  became  wet  from  perspiration,  a  circumstance  which  made  them 
much  more  susceptible  to  cold, and  as  a  consequence  thereof  his  feet  were 
frozen.  It  seems  clear  that  the  hazard  to  which  the  "defendant  Beaulieu 
was  exposed  was  one  which  was  incident  to  and  can  be  fairly  traced  to 
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hift  ettiployiQent  a*  a  contributing  taude,  ^nd  that  he  would  not  have  been 
equally  exposed  to  such  a  hazard  apart  from  his  employment.  If  the 
defendant  Beanlieta  while  engaged  in  his  work  had  wet  his  feet  by 
stepping  into  an  open  spring  and  the  freezing  had  resulted  therefrom,  it 
could  startly  be  clairtied  that  the  injury  was  not  proximately  caused  by 
accident  In  this  Case,  the  condition  of  hil  feet  was  due  to  extra  exertion 
caused  by  reason  of  a  misunderstanding  as  to  orders.  Because  there 
would  be  no  logs  for  hauling  in  the  nioming,  he  was  required  to  put 
forth  an  ufiusukl  and  extra  effort,  which  made  him  more  susceptible  to 
cold  thail  ht  otherwise  w^uld  haVe  been.  It  is  clear  that  the  exposure 
of  the  defendant  Beaulfeu  to  injtiry  by  freezing  was  substantially  in- 
creased by  reason  of  the  nature  of  the  services  which  he  was  obliged  to 
render.  We  think  It  must  be  held  that  the  injury  for  which  compensation 
was  awarded  was  proximately  caused  by  accident  within  the  meaning  of 
subdivision  3  of  section  2394 — 3,  Stats. 

Judgment  affirmed*  Costs  to  be  taxed  against  the  appellants  in  favor 
of  the  respondent  Beaulieu. 

Owen,  J.,  took  no- part. 
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FRONTIER  MINING  CO.  tt  al. 

INDUSTRIAL  COMMISSION  OF  WISCONSIN  et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—APPEAL  FROM  JUDGMENT  CONFIRMING  AWARI>— NO- 
TICE—STATUTES— ''ADVERSE  PARTIES." 
'  In  ictidfl  td  set  aside  aWard  of  Industrial  Commission,  appeal  of 
etnployer  iknd  insure!*  from  judgment  confirming  award  must  be  dismissed, 
where  niJtic*  of  appeal  was  Served  on  Attorney  General,  appearing  for 
commissidA  under  St  1917,  §  2394—22,  and  clerk  of  court,  but  not  on 
^aitnant^,  who  are  "adverse  parties,"  on  whom  sections  3042,  3049,  made 
applicable  tjiy  settioh  239^—21,  require  service. 

(^  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  41S(3^] 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Series,  Adverse  Party.) 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens,  Judge. 

Proceeding  under  the  Workmen^s  Compensation  Act  (St.  1917,  §§ 
2394 — 1  to  2394—95)  by  William  Hynes  and  Julia  Hynes  for  compensation 
on  account  of  the  death  of  their  minor  son,  opposed  by  the  Frontier 
Mining  Company,  the  employer,  and  the  insurer.  Compensation  was 
awarded  by  the  Industrial  Commission,  and  the  employer  and  insurer 
brought  action  against  the  commission  and  claimants  to  set  aside  the 
award,  resulting  in  judgment  confirming  the  award,  and  the  employer 
and  insurer  appeal.    On  motion  to  dismiss  the  appeal.    Appeal  dismissed. 

The  respondents  Hynes  and  wife  filed  a  claim  with  the  Industrial 
*  Commission  for  compensation  on  account  of  the  death  of  their  minor 

♦DedsicOT  rendered,  Nov.  6,  19ia    169  N.  W.  Rep.  312. 


Digitized  by 


Google 


218  3  WORKMEN'S  COMPENSATION  L.  J.     (Wis.)  [Feb., 

son,  alleged  to  have  been  accidentally  killed  while  in  the  employ  of  the 
appellant  mining  company.  The  commission  made  an  award  in  their 
favor,  whereupon  the  mining  company  and  the  insurance  company  which 
had  insured  the  risk  brought  this  action  to  set  aside  the  award.  The 
claimants  did  not  appear  in  the  circuit  court,  but  the  Attorney  General 
appeared  for  the  commission,  and  after  a  trial  was  had  the  award  of 
the  commission  was  confirmed,  and  the  mining  company  and  insurance 
company  gave  notice  of  appeal  to  this  court  The  notice  was  directed 
to  the  Attorney  General  and  his  assistant,  Mr.  Messerschmidt,  who  ap- 
peared for  the  commission  in  the  trial  court;  also  to  the  clerk  of  the 
trial  court.  It  was  served  on  the  Attorney  General  and  clerk,  but  not 
on  the  claimants,  Hynes  and  wife.  The  respondents  now  move  to  dis- 
miss the  appeal,  because  the  notice  was  never  served  on  the  claimants 
and   the  time   for  appealing  has   expired. 

Roehr  &   Steinmetz,  of   Milwaukee,   for  appellants. 
Spencer   Haven,   Atty.   Gen.,   and  J.   E.   Messerschmidt,   Asst.   Atty. 
Gen.,  for  respondents. 

WiNSLOW,  C.  J.  (after  stating  the  facts  as  above).  The  stetute 
provides  that  in  such  cases  as  the  present  it  shall  be  the  duty  of  the 
Attorney  Cienera]  to  appear  on  behalf  of  the  Industrial  Commission,  both 
in  the  circuit  court  and  on  appeal  in  this  court.  Section  2394 — 22,  Stats. 
Wis.  1917.  It  is  further  provided  that  any  party  aggrieved  by  the  judg- 
ment of  the  circuit  court  in  such  an  action  as  the  present  may  appeal 
therefrom  within  the  time  and  in  the  manner  provided  for  appeals  from 
orders  of  the  circuit  court.  Section  2394 — ^21,  Stats.  Wis.  1917.  Appeals 
from  orders  are  taken  by  serving  notice  of  appeal  on  the  "adverse  party" 
and  on  the  clerk  of  the  trial  court  within  30  days  from  the  date  of 
service  of  a  copy  of  the  order,  with  notice  of  the  entry  thereof.  Sections 
3042  and  3049,  Stats.  Wis.  1917.  In  the  present  case  the  notice  of  appeal 
was  not  served  on  the  claimants,  and  the  time  limited  for  service  thereof 
has   expired. 

It  seems  clear  that  the  motion  must  be  granted.  The  claimants,  in 
whose  favor  the  judgment  below  was  rendered,  are  manifestly  the  "ad- 
verse parties"  upon  whom  the  statute  requires  service  of  the  notice  of 
appeal.  They  own  the  judgment'  of  which  the  appellants  complain,  and 
are  the  only  persons  who  have  any  substantial  pecuniary  interest  in 
maintaining  it.  True,  the  Industrial  Commission  is  also  a  party  de- 
fendant, and  the  law  requires  the  Attorney  General  to  appear  for  the 
commission  in  the  circuit  court  and  in  this  court.  It  is  true,  also,  that  in 
defending  the  award  for  the  commission  he  necessarily  defended  the 
interests  of  the  claimants,  but  nowhere  does  the  statute  make  him  their 
attorney;  on  the  contrary,  the  statute  expressly  says  that  he  shall  appear 
"on  behalf  of  the  commission."  The  Legislature  could  doubtless  make 
him  the  attorney  of  the  claimant,  at  least  for  the  purposes  of  perfecting 
the  appeal;  but  this  court  has  no  power  to  do  so. 

Appeal  dismissed. 

Owen,  J.,   took   no  part. 


Digitized  by 


Google 


1919.]    SIEBERT  v.  PATAPSCO  S.  C.  &.  STEV.  CO.    (U.  S.)       219 


UNITED  STATES   DISTRICT  COURT. 

D.  Maryland. 


SIEBERT 

V. 

PATAPSCO  SHIP  CEILING  &  STEVEDORE  CO.  ct  al.* 

1.  MASTER  AND  SERVANT-SELECTION  OF  REMEDY— WORK- 
MEN'S COMPENSATION  ACT. 

A  stevedore,  injured  while  loading  a  vessel,  who  was  entitled  under 
Judicial  Code,  §  24,  par.  3,  as  amended  by  Act  Oct  6,  1917,  to  the 
remedy  afforded  by  the  state  Workmen's  Compensation  Act,  held  not  to 
have  elected  that  remedy  by  signing  at  the  request  of  an  attorney  the 
notice  to  his  employer  contemplated  by  ^e  Compensation  Act,  and  to  be 
entitled  to  sue  in  admiralty,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  358.) 

In  Admiralty.  Libel  by  John  Siebert  a^inst  the  Patapsco  Ship 
Ceiling  &  Stevedore  Company,  the  Prince  Lme,  Limited,  and  Fumess 
Withy  &  Co.,  Limited.  Decree  for  libelant  against  the  first-named  re- 
spondent 

George  T.  Mister,  of  Baltimore,  Md.,  for  libelant 
John  B.  Deming  and  Whitelock,  Deming  &  Kemp,  all  of  Baltimore, 
Md.,  for  respondents. 

Rose,  District  Judge.  On  January  5th  last  the  respondent,  the 
Patapsco  Ship  Ceiling  &  Stevedore  Company,  hereinafter  called  the 
"employer,"  was  engaged  through  its  employees,  of  whom  the  libelant 
was  one,  in  loading  the  Chinese  Prince,  hereinafter  referred  to  as 
the  "ship."  The  respondents  the  Prince  Line,  Limited,  and  Fumess  Withy 
&  Co.,  Limited,  were  respectively  owner  and  agent  of  the  ship. 

The  libelant  was  working  in  the  ship's  hold.  By  the  fall  of  one 
of  the  strong  backs  intended  to  support  the  hatch  covers,  one  of  his 
legs  was  so  badly  crushed  as  to  necessitate  amputation  below  the  knee. 
He  suffered  other  serious  and  painful  injuries,  but  these,  fortunately, 
proved  to  be  temporary. 

[1]  One  week  after  the  accident  libelant  signed  the  notice  to  the 
employer,  contemplated  by  the  Workmen's  Compensation  Act  of  Maryland, 
that  he  had  been  hurt,  and  requesting  that  it  should,  in  accordance  with 
law,  supply  him  with  medical  attendance.  This  notice  was  countersigned 
by  a  well-known  member  of  the  Baltimore .  bar,  and  by  or  through  the 
latter  was  promptly  served  upon  -  the  employer.  Thereafter  the  same 
attorney  filed  a  claim  with  the  state  Industrial  Accident  Commission. 
Because  libelant  was  long  in  the  hospital,  the  hearing  was  put  off,  and 
before  it  was  actually  held  he  asked  permission  of  the  commission  to 
withdraw  his  claim.  After  inquiry,  the  commission  permitted  him  to 
do  so,  on  the  ground  that  in  the  condition  he  was  at  the  time  he  signed 
the  notice  he  did  not  so  appreciate  its  nature  as  to  make  it  fair  to  hold 
that  he  had  irrevocably  committed  himself  by  it  The  employer  in  this 
court  insists  that,  in  spite  of  the  findings  and  action  of  the  commission, 
the  delivery  of  the  notice  was  a  final  election  to  waive  libelant's  right  to 
proceed  in  the  admiralty. 

♦  Decision  rendered,  November  7,  19ia    253  Fed.  Rep.  685. 
Vol  m— Comp.  18. 


Digitized  by 


Google 


220  3  WORKMEN'S  COMPENSATION  L.  J.    (U.  S.)        [Mar., 

The  libelant  here  testified  that  he  signed  such  notice  because  it  was 
brought  to  him  by  a  young  man  who  told  him  he  should  sign  it  It 
was  then  only  a  week  after  the  accident,  and  he  was  in  such  a  state  of 
pain  from  some  of  his  injuries  that  he  could  not,  and  did  not,  give' 
the  matter  any  consideration,  but  appended  his  signature,  as  he  had 
been  bidden  to  do.  He  said  he  thought  the  young  man  referred  to  was 
an  assistant  to  the  member  of  the  bar  who  had  countersigned  fhe  paper, 
but  how  either  of  them  had  learned  of  the  accident,  or  who,  if  any  one, 
had  asked  either  of  them  to  interest  himself  in  the  matter,  he  did  not 
know.  I  sent  at  once  for  the  attorney  in  question,  and  he  testified  that 
he  had  never  seen  the  libelant  until  the  latter  was  out  of  the  hospital, 
and, had  come  to  tell  him  that  he  wanted  to  put  his  case  in  other  hands. 
He  further  stated  that  the  matter  had  originally  been  brought  to  him 
by  a  young  lawyer,  whose  name  he  gave,  and  for  whom  he  had  occasionally 
tried  cases;  but  the  gentleman  had  at  least  temporarily  quit  practice  to 
accept  employment  in  a  munition  plant.  There  the  evidence  on  this 
branch  of  the  case  stopped,  except  that  it  appeared  that  the  employer, 
in  consequence  of  the  notice  referred  to,  but  without  the  knowledge  of 
the  libelant,  had  shortly  after  the  accident  paid  $29  of  the  latter's 
hospital  expenses.  Before  he  was  discharged  from  the  hospital,  his  total 
bill  had  run  up  to  $266, 

The  evidence  shows,  as  the  commission  held,  that  the  libelant  did 
not  appreciate,  and  was  not  in  a  condition  to  appreciate,  the  significance 
of  the  paper  he  had  signed,  nor  did  he  know  that  the  person  who  procured 
his  signature  was  claiming  to  act  as  his  representative.  Every  rational 
system  of  jurisprudence  strives  to  insure,  as  far  as  may  be,  that  a  man 
shall  not  lose  important  rights  merely  because  he  has  done  some  formal 
thing  in  excusable  ignorance  of  its  nature  and  significance. 

When  it  came  out  for  the  first  time  at  the  hearing  in  this  court 
that  the  $29  had  been  paid,  I  required  the  libelant  to  reimburse  the  em- 
ployer as  a  condition  to  going  on  with  his  case.  This  was  done  at  once. 
I  did  not  intend  to  rule  that  such  a  requirement  should  always  be  made, 
as  sometimes  it  might  work  hardship  and  injustice;  but  it  is  obviously 
fair  wherever  the  libelant  is  in  a  condition  to  comply  with  it,  as  in  this 
case  he  was.  In  this  state  of  the  record,  it  is  unnecessary  to  decide  any- 
thing, except  that  this  libelant  Vas  free  to  prosecute  his  libel.  Whether 
he  could  have  done  so,  had  he  understandingly  invoked  the  jurisdiction 
of  the  commission,  need  not  be  passed  upon. 

The  act  of  Congress  approved  October  6,  1917  (40  Stat  395,  c  97) 
gave  an  employee,  injured  on  water,  the  right  to  avail  himself  of  the 
Workmen's  Compensation  Law  of  the  state.  This  result  was  accomplished 
by  amending  paragraph  3  of  section  24  of  the  Judicial  Code  (Act  March  3, 
1911,  c.  231,  36  Stat  1091  [Comp.  St  1916,  §  991].)  The  relevant  portions 
of  that  paragraj)h  were  a  part  of  the  original  Judiciary  Act  of  1789,  and 
gave  the  District  (Courts  of  the  United  States  cognizance  of  **all  civil 
cases  of  admiralty  and  maritime  jurisdiction,  saving  to  all  suitors  the 
right  of  a  common-law  remedy,  where  the  common  law  is  competent  to 
give  it."  The  amending  statute  added  the  words,  "and  to  claimants  the 
rights  and  remedies  of  the  Workmen's  Compensation  Law  of  any  state." 
So  far  as  I  know,  it  has  never  been  held  that  the  mere  institution  of  a 
common-law  suit  to  recover  for  a  maritime  tort  precluded  the  plaintiff 
from  subsequently  seeking  relief  in  admiralty. 

[2,  3]  It  remains  to  pass  upon  the  merits.  The  accident  happened 
because  the  libelant  was  working  under  a  hatch  beam  or  strong  bade, 
which  had  not  been  removed,  and  which  was  not  bolted  in  place.  The 
hook  or  the  chain,  used  to  raise  and  lower  the  load,  caught  under  the 
beam  and  pulled  it  out  of  its  support  There  is  no  question  that  the 
place  in  which  the  plaintiff  was  working  was  under  such  circumstances, 
unsafe. 

It  is  in  evidence  that  the  employer  had  given  general  instructions  to 
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its  foremen  always  to  remove  all  the  hatch  beams,  or,  if  any  were 
left^in  place,  to  see  that  they  were  firmly  secured  by  bolts  or  pins. 
It  is  argued  that  the  foreman  was  a  fellow  servant  of  the  libelant,  and 
that  the  latter  assumed  the  risk  of  his  negligence.  It  is  true  that  the 
instruction  was  given,  and  that  the  chief  executive  of  the  employer 
appreciated  its  importance,  and  was  sincerely  anxious  that  it  should 
be  obeyed.  It  is  equally  clear,  however,  that  his  subordinates  habitually 
disregarded  it,  in  that  they  never  made  any  real  attempt  to  see  that  it 
was  enforced. 

To  remove  the  hatch  beam  took  from  5  to  15  minutes.  The  bolts 
for  it  were  not  always  right  at  hand.  The  foreman*^ and  the  gang 
leaders  were  anxious  to  maintain  their  tonnage  record.  Familiarity  with 
danger  made  them  careless  of  the  safety  of  the  men  under  them.  So 
generally  was  the  instruction  ignored,  and  so  easy  would  it  have  been 
for  the  employer  to  have  discovered  that  fact,  that  it  cannot  now  success- 
fully claim  that  by  merely  issuing  the  order  it  had  done  all  that  was  in- 
cumbent on  it  to  make  sure  that  the  men  were  given  a  safe  place  in  which 
to  work.  That  obligation  it  could  not  delegate.  Moreover,  the  foreman 
or  "chargeman,''  who  should  have  seen  that  the  beam  was  removed  or 
bolted  in,  was,  upon  the  evidence,  a  vice  principal,  rather  than  a  fellow 
servant,  of  the  libelant  He  had  full  charge  of  the  loading  of  the  ship 
and  of  all  the  men  employed  in  doing  it.  Subject  to  his  orders  were  the 
gang  leaders,  who  had  the  Wght  to  employ  and  discharge  the  workmen — 
in  the  modem  vernacular,  the  power  of  ''hiring  and  firing."  The  men 
who  did  the  actual  work  were  bound  to  obey  the  orders  of  the  foreman. 
I  am  satisfied,  although  he  denies  it,  that  he  gave  the  order  not  to  remove 
some  of  the  beams,  including  the  one  which  fell  on  the  libelant,  and 
that  the  libelant  and  his  fellow*  workmen,  if  they  were  to  maintain  their 
places,  had  no  choice  other  than  to  do  what  he  told  them  to  do.  The 
employer  must  be  held  liable. 

There  is  nothing  shown  to  charge  either  of  the  other  respondents, 
and  as  to  them  the  libel  must  be  dismissed. 

[4]  The  costs  of  medical  attendance,  of  the  artificial  limb,  and  the 
loss  of  wages  of  libelant  while  in  the  hospital,  total  $791.  I  will  allow 
$3,000  more  as  compensation  for  his  suffering  and  permanent  injuries,  or 
an  aggregate  of  $3y91. 

A  decree  against  the  employer  for  that  amount  will  be  signed. 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


AHERN 

V. 

SPIER  ET   AL.* 

1.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"PERSONAL   INJURY"— SUNSTROKE. 

Where  sunstroke  paralyzed  a  definite  portion  of  employee's  brain, 
so  that  it  no  longer  discharged  its  proper  functions,  and  death  shortly 
resulted  in  accordance  with  the  ordinary  process  of  such  a  disturbance 

♦  Decision  rendered,  Dec  17,  19ia     105  Atl.  Rep.  340. 
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of  the  brain,  employee  sustained  a  "personal  injury"  within  Workmen't 

Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Personal  Injury.) 

2.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION— 

CONPENSABLE  INJURY. 

Death  from  sunstroke  held  compensable  injury  under  Workmen's 
Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

3.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"IN  THE  COURSE  OF  AND  OUT  OF  HIS  EMPLOYMENT." 
It  dearly  appearing  that  employee,  when  stricken,  was  doing  what 

he  was  employed  to  do,  stmstroke  arose  "in  the  course  of  and  out  of  hit 

employment,"  within  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Course  of  Employment.) 

4.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

USUAL  EXPOSURE. 

That  employee  was  not  exposed  to  sunstroke  in  greater  degree  than 
others  in  the  same  employment,  and  than  many  other  out-of-door  workers, 
is  immaterial. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  374.) 

Appeal  from  Superior  Court,  New  Haven  Covaity;  Howard  J.  Curtis, 
Judge. 

Proceedings  by  Margaret  Ahem  to  recover  compensation  under  the 
Workmen's  Compensation  Statute  for  the  death  of  one  Ahem,  employee, 
against  Moritz  Spier,  employer,  and  the  Travelers'  Insurance  Company, 
^  insurer.  From  a  judgment  of  the  superior  court,  affirming  the  award  of 
the  compensation  commissioner  of  the  third  district,  in  favor  of  claimant, 
and    dismissing   the    appeal,   employer   and    insurer    appeal.    No    error. 

Robert  C.  Dickenson,  of  Hartford,  for  s^pellants. 
Charles  S.  Hamilton,  of  New  Haven,  for  appellee. 

Wheeler/ J.  The  deceased,  Ahem,  on  August  2,  1917,  was  engaged 
in  shoveling  coal,  which  had  been  dumped  on  the  sides  of  a  track  located 
in  a  building  set  about  20  feet  from  the  ground,  upon  piers  with  driveways 
beneath.  From  the  track  to  the  peak  of  the  roof,  which  was  covered 
with  tar  paper,  was  about  17  feet  The  roof  extended  beyond  the  sides 
of  the  building,  leaving  an  open  space  between  the  sides  and  the  roof, 
and  at  either  end  of  the  building,  at  about  the  level  of  the  track,  was  a 
door. 

The  day  was  hot,  as  the  three  days  preceding  it  had  been,  and  one 
apt  to  cause  a  sunstroke,  particularly  in  view  of  the  fact  that  it  had  been 
preceded  by  very  hot  days.  During  the  moming  Ahem  felt  the  effects  of 
the  heat,  and  at  11  o'clock  in  the  forenoon  he  collapsed  as  a  result  of 
the  heat,  and  at  all  times  after  the  collapse  he  had  a  very  high  temperature, 
and  on  the  same  day  he  died  from  sunstroke,  or  thermic  fever.  Sunstroke 
generally  comes  on  during  a  prolonged  period  of  heat,  and  is  caused  by 
a  disturbance  of  that  portion  of  the  brain  controlling  the  regulation  of 
heat  in  the  human  body. 

The  employment  of  Ahem  did  not  expose  him  in  a  substantially 
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greater  degree  to  heat  and  the  effects  of  the  sun  than  others  in  the  same 
employment,  and  than  many  other  out-of-door  workers  were  exposed.  But 
the  exposure  in  this  employment  was  far  greater  than  the  exposure  of  the 
conununity,  and  the  risk  to  Ahem  from  heat  and  the  effects  of  the  sun 
was  substantially  greater  than  that  of  the  community.  The  foregoing 
facts  are  a  part  of  the  finding. 

The  appeal  raises  two  questions: 

(1)  Whether  death  from  sunstroke  is  a  death  from  compensable 
injunr? 

(2)  Whether  Ahem  was  exposed  to  such  risk  as  to  make  the  result 
thereof  compensable? 

[1]  The  first  question  depends  upon  whether  Ahem  sustained  a 
"personal  injury"  within  the  meaning  of  the  Workmen's  Compensation 
Statute  (Pub.  Acts  1913,  c  138). 

In  Linnane  v.  ^Etna  Brewing  Co.,  91  Conn.  158,  162,  99  Atl.  507,  509 
(L.  R.  A.  1917D,  77),  we  said  that  the  effect  of  the  Miller  Case,  90 
Conn.  349,  97  AtL  345,  L.  R.  A.  1916E,  510,  and  the  Larke  Case,  90  Conn. 
303,  97  AtL  320,  L.  R.  A.  1916E,  584,  together  is  that  "personal  injury" 
within  the  meaning  of  the  statute  is  a  bodily  injury  due  to  accident 
We  there  defined  an  accidental  bodily  injury  as — 

"a  localized  abnormal  condition  of  the  living  body,  directly  and  con- 
temporaneously caused  by  accident;  and  an  accident  *  *  *  as  an 
unlooked-for  mishap,  or  an  tmtoward  event  or  condition  not  expected." 

And  we  said: 

"The  concurrence  of  accident  and  injury  is  a  condition  precedent  to 
the  right  to  compensation." 

The  finding  of  the  trial  court  is  entirely  clear.  (The  sunstroke 
paralyzed  a  definite  portion  of  Ahem's  brain,  so  that  it  no  longer  dis- 
char^^  its  proper  function  in  connection  with  the  distribution  of  heat 
in  his  body;  as  a  consequence,  his  temperature  rapidly  rose,  and  death 
shortly  resulted  in  accordance  with  the  ordinary  progress  of  such  a 
disturbance  of  the  brain. 

This  finding  points  out  a  bodily  harm  and  incapacity  to  Ahem,  and 
indicates  a  localized,  abnormal  condition  of  body.  It  brings  the  sun- 
stroke directly  within  our  definition  of  a  personal  injury  *under  the  act. 
Linnane  v.  /Etna  Brewing  Co.,  91  Conn.  162,  99  Atl.  507,  L.  R.  A.1917D,  TJ. 

The  memorandum  of  the  Conmiissioner  which  is  made  a  part  of  his 
finding  recites: 

"In  sunstroke  there  is  either  an  instant  of  time  when  it  may  be 
said  with  practical  certainty  that  the  change  has  taken  place,  or  at 
most  it  is  attributable  to  a  short  period  of  time.  ♦  ♦  ♦  There  is  a 
moment  of  time  when  the  change  from  the  normal  to  the  abnormal 
takes  place,  when  the  portion  of  the  brain  involved  becomes  so  changed 
that  it  no  longer  functions  properly,  and  when  it  can  no  longer  control 
the  heat  distribution." 

Thi^'  tmtoward  event  or  tmexpected  condition  under  which  Ahem's 
work  was  carried  on  therefore  constituted  an  accident  which  directly  and 
contemporaneouslv  caused  this  localized  abnormal  condition. 

[2]  We  conclude  that  under  the  authority  of  our  decisions  Ahem's 
death  from  sunstroke  was  a  compensable  injury. 

[3]  The  second  question.  Whether  Ahern  was  exposed  to  such  risk 
as  to  make  the  results  thereof  compensable,"  is  determined  by  ascertaining 
whether  the  sunstroke  arose  "in  the  course  of  and  out  of  his  employment." 
It  clearly  appears  that  he  was  doing  what  he  was  employed  to  do  when 
he  was  stricken;  hence  the  sunstroke  did  occur  in  the  course  of  his 
employment 

"An  injury  'arises  out  of  an  employment  when  it  occurs  in  the 
course  of  the  employment  and  as  a  proximate  cause  of  it"  Larke  v. 
Hancock  Mutual  Life  Ins.  Co.,  supra. 
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An  employment  will  be  a  proximate  cause  of  an  injury  when  it  is 
the  natural  and  necessary  incident  of  the  emplo3rment,  or  when  the  employ- 
ment brings  with  it  greater  exposure  to  injurious  results  than  those  to 
which  persons  generally  in  that  locality  are  exposed,  and  such  injurious 
result  occurs  in  the  course  of  the  employment.  Larke  v.  John  Hancock 
Life  Ins.  Co.,  supra. 

[4]  The  findmg  explicitly  brings  this  case  within  this  rule.  It  does 
appear  that  the  stmstroke  was  an  incident  of  Ahem's  employment  And 
that  his  exposure  and  risk  to  sunstroke  in  this  employment  was  far 
greater  than  that  of  the  rest  of  the  community.  This  is  the  final  test 
applied  by  us  in  the  Larke  Case.  That  Ahem  was  not  exposed  to  sun- 
stroke in  greater  degree  than  others  in  the  same  employment,  and  than 
many  other  out-of-door  workers,  we  hold  to  be  immaterial,  as  we  did  in 
the  Larke  Case. 

There  is  no  error. 

The  other  Judges  concurred. 


#•♦ 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


JACKSON 

V, 

BERLIN  CONST.  CO.  et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
DEATH  BENEFIT— DEDUCTION  OF  PAYMENTS  TO  DE- 
CEASED. 

Injured  employee's  compensation  tmder  Gen.  St  1918,  §§  535 1,  5352, 

paid  pursuant  to  voluntary  agreement  with  employer  under  section  5361, 

cannot  be  credited,  upon  employee's  death,  against  compensation  awarded 

dependent  under  section  5349,  notwithstanding  Gen.   St.  §   14,  part  B. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[2].) 

Appeal  from  Superior  Court,  New  London  County;  Gardiner  Greene, 
Judge. 

Proceedings  under  Workmen's  Compensation  Act  by  Antonia  Jackson, 
for  compensation  for  death  of  her  husband,  opposed  by  the  Berlin 
Construction  Company,  employer,  and  another.  Award  of  compensation 
commission  modified  by  superior  court,  and  claimant  appeals.  Judgment 
set  aside,  and  cause  remanded,  with  direction. 

Wilson  H.  Pierce,  of  Waterbury,  for  appellant. 
Christopher  L.  Avery,  of  New  London,*  for  appellees. 

Wheeler,  J.  Jackson,  an  employee  of  respondent  Berlin  Construction 
Company,  received  an  injury  on  March  26,  1914,  consisting  of  a  fracture 
of  his  right  leg,  which  arose  in  the  course  of  and  out  of  his  employment. 
A  wound  was  produced  by  this  injury;  it  did  not  heal,  and  it  became 
necessary  to  amputate  the  leg.  As  a  result  of  these  injuries  he  died 
on  March  18,  1916. 

♦Decision  rendered,  Dec.  17,  1918.     105  Atl.  Rep.  326. 
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Jackson  and  the  Construction  Company  entered  ipto  a  voluntary 
agreement  in  accordance  with  the  Compensation  Act,  and  duly  approved 
by  the  conmiissioner  under  which  Jackson  received  weekly  payments,  to- 
gether with  the  medical,  surgical,  and  hospital  services,  in  all  amounting 
to  $1,010. 

The  commissioner  awarded  to  the  claimant  dependent  $750,  being  oom- 
pensation  at  the  rate  of  $10  per  week  for  65  weeks  from  March  17, 
1916,  to  June  14,  1917,  plus  $100  for  funeral  expenses,  and  a  further 
compensation  of  $10  per  week  for  a  period  of  247  weeks. 

The  superior  court  sustained  the  appeal  from  the  commissioner,  and 
modified  the  award  by  crediting  the  respondents,  upon  the  judgment, 
with  said  sum  of  $1,010,  being  the  amount  paid  to  Jackson  under  the 
voluntary  agreement.  The  sole  (question  raised  upon  the  appeal  is  as 
to  the  ruling  of  the  court  modifymg  the  award  by  crediting  the  amount 
paid   to  Jackson   in   his   lifetime. 

The  legality  of  such  a  credit  depends  upon  whether  under  our  act  the 
compensation  paid  to  this  employee  was  an  indivisible  part  of  the  com- 
pensation awarded  after  death  to  the  dependent  If  so,  the  statute  must 
be  so  construed  as  to  give  this  credit.  But  if  the  compensation  is  separable 
and  that  paid  to  the  employee  is  independent  of  that  paid  to  the  dependent, 
a  construction  compelling  this  credit  could  not  be  made  tmless  the  lan- 
guage of  the  statute  were  imperative.  Xhe  General  Statutes,  §§  5351, 
5352,  provide  that  compensation  for  either  total  or  partial  incapacity  "shalr 
be  paid  to  the  injured  employee."  It  is  paid  to  him  because  the  statute 
intends  to  provide  support  for  him  during  his  period  of  incapacity. 
A^atever  is  paid  him  belongs  to  him.  Whatever  of  compensation  accrues 
in  his  lifetime  and  is  unpaid  becomes  upon  his  decease  an  asset  of  his 
estate. 

.The  voluntary  agreement  was  made  under  General  Statute,  §  5361, 
between  the  employer  and  the  employee.  The  dependent  had  no  privity 
with  this  contract,  and  no  right  to  its  payments  in  the  lifetime  of  the 
employee  or  to  any  which  remained  unpaid  at  his  decease. 

Compensation  for  death  General  Statutes,  §  5349,  provides  shall  be 
paid  (a)  for  burial  expenses  $100;  (b)  to  those  wholly  dependent  upon 
the  deceased  employee  a  certain  weekly  compensation;  (c)  in  case  there 
is  no  one  wholly  dependent  upon  the  deceased  a  certain  weekly  com- 
pensation to  those  partially  dependent. 

This  compensation  does  not  arise  until  the  decease  of  the  employee. 
He  has  no  interest  in  it.  His  estate  has  no  interest  in  it  except  as  to 
the  compensation  for  burial  expense.  Only  those  who  are  wholly  ot 
partially  dependent  are  entitled  to  the  weekly  compensation. 

The  statute  (General  Statutes,  §  5350)  defines  who  are  dependents, 
and  none  other  can  claim  this  compensation. 

The  compensation  awarded  the  dependent  is  made  to  take  the  place 
of  the  wages  which  the  employee  can  no  longer  earn,  and  in  which 
those  who  were  dependent  upon  him  for  support  had  an  interest  The 
purpose  of  the  statute  is  benefit  to  the  dependent,  not  to  the  estate  of 
the  deceased  employee. 

Only  the  dependent  or  his  assignee  can  discharge  the  liability  arising 
out  of  this  compensation.  The  right  of  the  dependents  to  compensation 
upon  the  death  of  their  decedent  comes  from  the  statute,  not  from  the 
deceased. 

The  credit  of  compensation  paid  to  the  employee  against  the  com- 
pensation awarded  the  dependent  assumes,  of  necessity,  that  the  dependent 
had  an  interest  in  the  compensation  paid  the  employee;  otherwise  it 
could  not  be  used  by  way  of  set-off  or  recoupment. 

Under  Ae  common  law  the  right  to  damages  for  a  decedent's  death 
formed  no  part  of  the  decedent's  estate,  and  claims  against  him  or  it 
could  not  be  used  by  way  of  set-ofF,  counterclaim,  or  recoupment  against 
the  death  claims. 
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The  compensation  by  the  act  continues  not  "longer  than  312  weeks 
after  death/'  A* stronger  claim  might  have  arisen  that  payments  to  the 
decedent  employee  in  his  lifetime  were  intended  to  be  deducted  from 
the  award  to  the  dependent,  had  the  language  used  been  "after  injury" 
instead  of  after  death. 

The  intent  of  the  Workmen's  Compensation  Act  to  make  the  claim 
of  the  injured  employee  for  compensation  for  his  incapacity  a  personal 
claim  belonging  to  him  alone  and  to  make  the  claim  of  the  ^d^>endent 
tor  compensation  came  into  existence  upon  his  death  and  to  belong 
wholly  to  him,  and  neither  to  be  the  subject  of  set-off,  counterclaim, 
or  recoupment  against  the  other,  seems  entirely  clear,  unless  section  14 
of  part  B  (Pub.  Acts  1913,  c.  138)  New  General  Statutes,  §  5354,  specifi- 
cally recognizes  such  a  right.    This  provision  reads  as  follows: 

"In  fixing  the  amount  of  any  compensation  under  this  chapter  due 
allowance  shall  be  made  for  any  sum  which  the  employer  may  have  paid 
to  any  injured  employee  or  to  his  d^>endents  on  account  of  the  injury, 
except  such  sums  as  the  employer  may  have  expended  or  directed  to  be 
expended  for  medical,  surgical  or  hospital  service." 

The  respondent  asserts  that  this  section  of  the  act  concludes  the 
discussion,  and  entitles  the  respondent  to  this  credit  To  ov^throw  the 
clearly  expressed  intent  of  that  act,  supported  as  it  is  by  the  better  reason, 
requires  us  to  find  language  whkh  clearly  leads  to  this  conclusion.  We  do 
not  think  this  section  intended  any  such  result  The  due  allowance  which  is 
to  be  made  is  the  sum  already  paid  to  the  employee,  and  it  is  the  sum 
already  paid  to  the  dependent;  neither  shall  be  paid  twice. 

The  compensation  to  the  employee  is  distinct  from  that  to  the 
dependent  The  allowance  of  payments  made  to  the  employee  cannot 
be  made  against  the  compensation  to  the  dependent,  and  vice  versa. 

A  different  construction  might  lead  to  the  anomaly  of  having  the 
entire  claim  of  the  dependent  exhausted  by  a  credit  of  sums  paid  the 
employee  for  the  injury  which  later  resulted  in  death. 

The  compensation  expressly  given  the  dependent  by  this  act  should 
not  be  permitted  to  be  diminished  by  crediting  sums  paid  the  employee 
in  his  lifetime,  unless  this  course  is  plainly  sanctioned  by  the  statute. 
And  we  think  the  contrary  is  the  reasonable  construction.  We  cannot 
agree  with  the  trial  court  that  the  meaning  of  this  language,  grammati* 
cally  regarded,  is  that  any  previous  pasrments  to  eidier  employee  or 
dependents  shall  be  allowed  for  in  fixing  subsequent  compensation  to 
either. 

The  trial  court  assumes  in  its  reasoning  that  the  payments  to  the 
employee  were  payments  to  the  dependent  This  is  quite  contrary  to  the 
fact  and  the  law.  The  payments  to  the  employee  belonged  to  him.  The 
court  failed  to  note  that  the  act  provides  two  distinct  forms  of  compensa- 
tion, the  one  for  incapacity,  the  other  for  death;  the  one  payable  to  and 
belonging  to  the  employee,  the  other  payable  to  and  belonging  to  the 
dependent 

The  heading  of  the  section  "Allowance  for  Advance  Payments"  ex- 
presses the  purpose  of  the  section,  the  payment  upon  an  obligation  before 
it  was  due  or  determined.  But  the  payments  made  to  Jackson  were  due 
under  the  voluntary  agreement,  and  were  paid  for  his  benefit 

The  employer  may  make  advance  payments  to  the  employee  or  to  the 
dependent,  and  this  section  intended  to  give  him  the  right  to  credit 
upon  the  amount  found  due  the  employee  the  credits  made  to  the  em- 
ployer, and  upon  the  amount  found  due  the  dependent,  the  credits  made 
to  the  dependent 

English  authorities  permitting  the  deduction  claimed  follow  the 
specific  terms  of  their  statute.  Massachusetts  has  decided  the  respondents 
contention  adversely  to  it  Cripp  v.  ^tna  Life  Insurance  Co.,  216  Mass. 
586,  104  N.  E.  565,  Ann.  Cas.  191 5B,  828;  Nichols  v.  London  Guarantee 
&  Accident  Co.,  217  Mass.  3,  104  N.  E.  566,  Ann.  Cas.  1915C,  862. 
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There  is  error,  the  judgment  is  set  aside,  and  the  cause  remanded, 
with  direction  to  the  superior  court  to  enter  judgment  dismissing  the 
appeal  from  the  commissioner. 

The  other  Judges  concurred. 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


RAINEY 

TUNNEL  COAL  CO.  et  al ,♦ 

L  MASiTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
FAILURE  TO  ACCEPT  MEDICAL  TREATMENT— "WILLFUL 
AND  SERIOUS  MISCONDUCT." 

Gaimant's  failure  to  consult  a  physician  until  two  weeks  after  injury 
held  not  to  justify  denial  of  all  compensation,  in  view  of  Gen.  St  1918,  § 
5J47,  his  conduct  not  amounting  to  "willful  or  serious  misconduct,"  which 
would  possibly  justify  such  denial  under  section  5341. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380.) 
(For  other  de^itions,  see  Words  a;id  Phrases,  First  and  Second 
Series,  Willful  Misconduct) 

Z  MASTER  AND  SERVANT— FINDINGS  OF  COMMISSIONER- 
REVIEW. 
Where  findings  of  subsidiary  facts  on  which  commissioner  based  his 

conclusions  stand  imcorrected  on  the  record,  they  furnish  the  only  basis 

of  facts  for  testing  the  correctness  of  his  conclusions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4J4].) 

3.  MASfTER  AND   SERVANT— FAILURE  TO   CONSULT   PHYSI- 

CIAN—UNREASONABLE CONDUCT. 

Conclusion  of  commissioner,  that  claimant's  conduct  in  not  consulting 
a  physician  until  about  two  weeks  after  the  injury  was  not  unreasonable, 
held  correct,  when  tested  by  his  findings  of  subsidiary  facts  uncorrected 
on  the  record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4J4].) 

4.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION— 

APPEAL-CERTIFIED    TRANSCRIPT    OF   THE    EVIDENCE. 

Where  none  of  reasons  of  appeal  ask  for  correction  of  any  specific 
finding  of  a  subsidiary  fact  of  a  commissioner,  there  is  no  occasion  for 
a  certified  transcript  of  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [4j4].) 

5.  MASTER   AND   SERVANT— WORKMEN'S    (:OM  PENS  ATI  ON— 

AWARD— REVIEW. 

On  appeal  from  award  of  compensation,  the  superior  court  may,  by 
an  order  in  the  nature  of  a  writ  of  certiorari,  require  the  whole  or 

♦Decision  rendered,  Dec.  17,  19ia     105  Atl  Rep.  333. 
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any  part  of  the  transcript  of  evidence  to  be  certified  up  and  made  a  part 
of  appeal  record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[454].) 

6.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
CONCLUSION  OF  COMMISSIONER— REVIEW. 
Where  reasons  of  appeal  do  not  ask  for  the  correction  or  omission 
of  some  specific  finding  as  to  a  subsidiary  fact,  or  an  addition  of  a 
material  fact,  not  found,  reasons  of  appead  alleging  that  evidence  was 
insufficient  to  warrant  commissioner  in  finding,  etc.,  do  not  present  any 
assignable  reasons  of  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3}41.) 

Appeal  from  Superior  Court  Hartford  County;  William  S.  C^e, 
Judge. 

Proceedings  under  the  Workmen's  Compensation  Statute  by  William 
Rainey  against  the  Tunnel  Coal  Company  and  others.  From  a  judgment 
of  the  Superior  court,  setting  aside  the  award,  claimant  appeals.  Error, 
and  cause  remanded  to  Superior  Court,  with  directions  to  enter  a  judg- 
ment dismissing  appeal  from  the  award. 

The  commissioner  found  the  following  facts,  among  others:  On 
December  27,  1917,  claimant,  while  employed  in  unloading  bags  of  coal 
from  the  respondent's  wagon,  froze  the  fingers  of  both  hands.  He 
notified  his  employer  the  next  morning  and  was  advised  to  consult  a 
physician.  The  employer  intended  to  mdicate  to  the  claimant  that  he 
should  have  medical  attention  at  the  expense  of  his  employer;  but  the 
.representative  of  the  employer  corporation,  who  talked  with  the  claimant, 
did  not  express  that  intention,  nor  did  he  provide  medical  attention 
Claimant  did  not  consult  any  physician  and  attempted  to  treat  the  fingers 
at  home.  About  two  weeks  after  the  injury,  the  claimant  did  consult 
a  physician  and  then  received  treatment  at  the  Hartford  Hospital.  Had 
the  claimant  received  prompt  medical  attention,  tfie  period  of  disability 
would  have  been  considerably  shortened.  The  commissioner  also  found 
as  conclusions  of  fact  that  claimant's  conduct  was  not  unreasonable,  that 
the  injury  arose  out  of  and  in  the  course  of  his  employment,  and  that  as 
a  result  of  the  injury  the  claimant  had  been  since  January  6,  1918, 
totally  incapacitated,  and  would  continue  to  be  incapacitated  for  several 
weeks.  Compensation  was  awarded  beginning  January  13,  1918.  The 
superior  court  made  no  change,  in  or  addition  to  the  commissioner's 
findings  of  facts,  but  in  its  memorandum  of  decision  directed  that  the 
award  be  set  aside  on  the  ground  that  the  claimant's  condition  was  due 
to  his  own  neglect. 

William  H.  Macdonald,  of  Hartford,  for  appellant. 
Joseph  Shelnitz,  of  New  Haven,  for  appellees. 

Beach,  J.  (after  stating  the  facts  as  above).  [1]  The  ruling  of  the 
superior  court  that  compensation  should  have  been  denied,  because  the 
claimant's  condition  was  due  to  his  own  neglect  to  accept  or  provide 
medical  service  until  about  two  weeks  after  the  injury,  is  erroneous, 
for  the  reason  that  the  statute  itself  provides  that  the  penalty  for  such 
neglect  shall  be  a  suspension  of  all  right  of  compensation  "during  such 
refusal  or  failure."  Section  5347,  G.  S.  1918.  Possibly  a  claimant's 
refusal  to  accept  or  failure  to  provide  medical  treatment  might  be  carried 
to  such  an  extent  as  to  amount  to  "willful  and  serious  misconduct," 
which,  by  analogy  with  section  5341,  G.  S.  1918,  would  justify  a  denial 
of   any  compensation   whatever;   but  this  is  not  such  a   case. 

[2,  3]  Since  the  compensation  award  began  as  of  January  13,  1918, 
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more  than  two  w^ks  after  the  injury,  and  therefore  after  the  claimant 
first  consulted  a  physician,  the  award  would  be  unobjectionable  even  if 
the  appeal  record  were  in  such  form  as  to  make  it  possible  for  us  to 
reject  the  commissioner's  conclusion  that  the  claimant's  conduct  was 
reasonable,  and  to  adopt  the  contrary  conclusion  emphatically  expressed 
in  the  memorandum  of  decision  filed  by  the  superior  court.  It  is 
apparent  from  the  memorandum  that  the  trial  court  reached  its  conclusion 
that  the  claimant's  conduct  was  unreasonable  and  negligent,  by  independ- 
ently weighing  the  evidence  before  the  commissioner,  as  contained  in  a 
certified  transcript  accompanying  the  appeal.  We  cannot  follow  the  court 
into  that  field  of  inquiry,  because  the  findings  of  subsidiary  facts  on 
which  the  commissioner  based  his  conclusion  that  the  claimant's  conduct 
was  reasonable  stand  uncorrected  on  the  record.  That  being  so,  they 
furnish  the  only  basis  of  facts  for  testing  the  correctness  of  his  conclu- 
sions either  in  the  superior  court  or  in  this  court;  and,  so  tested,  his 
conclusion  is  unquestionably  sound. 

[4,  5 J  It  may  also  be  observed  that  there  was  no  occasion  for  a 
certified  transcript  of  the  evidence  on  the  appeal  to  the  superior  court, 
because  none  of  the  reasons  of  appeal  asked  for  the  correction  of  any 
specific  finding  of  a  subsidiary  fact.  'The  superior  court  may  by  an 
order  in  the  nature  of  writ  of  certiorari  require  the  whole  or  any  part 
of  the  transcript  of  evidence  to  be  certified  up  and  make  it  a  part  of 
the  appeal  record,  whenever  it  s^pears  necessary  to  do  so  in  order  to 
protect  the  substantial  rights  of  parties  not  represented  by  cotmsel;  but 
ordinarily  no  part  of  the  evidence  before  the  commissioner  should  be 
certified  to  the  superior  court  unless  the  reasons  of  appeal  ask  for  the 
correction  or  omission  of  some  specific  finding  as  to  a  subsidiary  fact, 
or  the  addition  of  a  material  fact  not  found. 

[6J  The  first  and  second  reasons  of  appeal  on  this  record,  which 
allege  that  "the  evidence  was  insufficient  to  warrant  the  commissioner" 
in  finding  (a)  that  the  injury  arose  out  of  and  in  the  course  of  his  em- 
ployment, and  (b)  that  as  a  result  of  the  injury  the  claimant  was  in- 
capacitated as  found,  do  not  present  any  assignable  reasons  of  appeal. 
They  shnply  invite  the  superior -court  to  ignore  the  Commissioner's  find- 
ings of  subsidiary  facts  and  to  retry  the  ultimate  issues  of  fact  upon  an 
independent  examination  of  a  transcript  of  the  evidence  before  the  com- 
missioner.   We  have  repeatedly  held  that  this  cannot  be  done: 

"The  court  cannot  review  conclusions  of  facts  made  by  a  commis- 
sioner which  merely  concern  the  weight  of  evidence  and  the  credibility 
of  witnesses."    Powers  v.  Hotel  Bond,  89  Conn.  143,  93  Atl.  245. 

/'The  superior  court  cannot  on  appeal  retry  the  facts."  Kennerson 
v.  Thames  Co.,  89  Conn.  367,  373,  94  Atl.  372,  374  (L.  R.  A.  1916A,  436). 

"The  power  of  the  superior  court  in  the  correction  of  a  finding  of 
the  compensation  commissioner  is  analogous  to,  sftid  its  method  of 
correcting  the  finding  similar  to,  the  power  and  method  of  this  court 
in  correcting  the  finding  of  the  superior  court."  Thompson  v.  Twiss, 
90  Coon.  444,  446  97  Atl.  328,  330  (L.  R.  A.  1916E,  506). 

"The  trial  court  does  not  retry  the  facts.  It  deddes  the  appeal  upon 
the  findings  made  by  the  commissioner,  unless  the  appeal  assigns  as 
error  the  finding  or  omission  to  find  any  facts,  and  the  court  finds  that 
facts  have  been  found  or  omitted,  which,  if  fotmd  in  accordance  with 
the  evidence,  would  affect  the  result.  The  right  of  the  trial  court  to 
correct  the  finding  of  the  commissioner  is  similar  to  that  exercised  by 
[this  court]  upon  a  proper  appeal  over  the  finding  of  a  trial  court." 
Swanson  v.  Latham,  92  Conn.  87,  90,  101  Atl.  492,  493. 

The  reference  in  Blanton  v.  Wheeler  &  Howes  Co.,  91  Conn.  226,  99 
Atl.  494,  Ann.  Cas.  1918A,  747,  to  the  introduction  of  evidence  in  the 
superior  court  must  be  understood  as  restricted  to  evidence  offered  for 
the  purpose  of  correcting  the  appeal  record  so  as  to  make  it  present  the 
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questions  which  the  appellant  desires  to  have  reviewed  by  the  superior 
court 

There  is  error,  and  the  cause  is  remanded,  with  direction  to  enter  a 
judgment  dismissing  the  appeal. 

The  other  Judges  concurred. 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


SCALIA. 

V. 

AMERICAN   SUMATRA  TOBACCO  CO.  et  al. 


SALA 

V, 

SAME* 


MASTER  AND  SERVANT— WORKMEN'S  COM  PENS  ACTION— "IN 
COURSE  OF  AND  OUT  OF  EMPLOYMENT." 
Injury  and  death  of  tobacco  plantation  workers  after  they  had  entered 

into  contract  of  employment,  and  while  being  driven  to  place  of  work 

in  automobile  furnished  by  employer  pursuant  to  employment  contract, 

arose  in  the  course  of  and  out  of  their  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Course  of  Employment) 

Appeal  from  Superior  Court  Hartford  County;  Lucien  F.  Burpee, 
Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  the  dependent 
mother  of  Josephine  Sala  and  by  Carmelo  Scalia  for  compensation  for 
death  of  Josephine  Sala  and  Catherine  Scalia,  opposed  by  the  American 
Sumatra  Tobacco  Company,  employer,  and  another.  Defendants'  appeals 
from  awards  of  Compensation  Commission  dismissed  by  Superior  Court, 
and  defendants  appeal.    No  error. 

Patrick  Healey,  of  Waterbury,  for  appellants. 

Michael  G.  Luddy  and  Thomas  J.  Molloy,  both  of  Hartford,  for 
appellees. 

Roraback,  J.  These  two  cases  were  tried  together,  and  the  findings 
and  questions  arising  therein  are  identical  The  questions  presented  by 
the  appeals  are:  Did  the  superior  court  err  in  affirming  the  findings  of 
the  commissioner  upon  the  evidence:  (1)  That  the  injury  and  deaBi  of 
the  decedents  arose  in  the  course  of  their  employment;  (2)  that  the 
injury  and  death  of  the  decedents  arose  out  of  their  employment  by  the 
American  Sumatra  Tobacco  Company,  defendant;  (3)  that  a  contract 
of  employment  was  entered  into  by  the  decedents  with  the  tobacco  company ; 

♦Decision  rendered,  Dec.  17,  1918.    105  Atl.  Rep.  346. 
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(4)  that  a  condition  of  the  contract  of  emplo3rment  was  that  the  tobacco 
company  would  transport  the  decedents  from  Thompsonville  to  its  South 
Windsor  plantation  by  automobile,  and  that  transportation  was  an  essential 
part  of  the  contract  of  employment,  and  reasonably  incident  thereto? 

Following  the  general  rule,  this  court  has  held  that: 

"When  the  finding  and  award  of  the  commissioner  appealed  from 
are  unauthorized  in  law,  irregular,  or  informal,  or  based  upon  a  miscon- 
ception of  the  law,  or  of  the  powers  or  duty  of  the  administrative  tribunal, 
or  are  so  unreasonable  as  to  justify  judicial  interference,  we  may,  on 
app^  set  aside  the  award."  Powers  v.  Hotel  Bond  Co.,  89  Conn.  149, 
150,  93  AtL  248.  . 

There  was  evidence  which  plainly  showed  that:  The  claimants  are 
the  dependents  of  Josephine  Sala  and  Catherine  Scalia,  who  were  killed 
when  an  automobile  skidded  and  collided  with  a  tree  in  the  town  of 
South  Windsor,  early  in  the  morning  of  September  25,  1917.  Prior  to 
this  date  the  decedents,  with  several  other  women,  had  been  employed 
picking  tobacco  at  the  H.  L.  Vtetts  tobacco  plantation  in  Hazardville,  in 
the  town  of  Enfield.  The  American  Sumatra  Tobacco  Company,  the 
defendant,  was  then  engaged  in  the  business  of  raising,  harvesting,  and 
marketing  tobacco,  and  among  other  places  had  a  plantation  in  South 
Windsor,  upon  which,  during  the  harvesting  season,  it  employed  women  in 
large  number.  On  the  24th  day  of  September,  1917,  the  defendant  tobacco 
company  instructed  its  agent,  Ralph  E.  Moody,  to  employ  some  women 
who  were  quitting  work  at  the  Vietts  plantation.  The  decedents  were 
among  these  women,  all  of  whom  were  foreigners  and  not  well  versed 
in  the  English  language.  Moody  conferred  with  them,  and  told  them, 
if  they  wanted  work,  to  meet  an  automobile  at  the  waiting  station  in  the 
village  of  Thompsonville,  in  the  town  of  Enfield,  the  next  morning  to  be 
transported  to  tfie  respondent's  plantation  in  South  Windsor.  On  the 
morning  of  September  25th  two  automobiles,  driven  by  Norman  H. 
Stetson,  garage  and  livery  man  in  Thompsonville,  who  were  regularly 
emplojred  and  paid  by  the  tobacco  company  for  that  purpose,  met  the 
women  at  the  waiting  station  in  Thompsonville  and  started  for  the 
respondent's  plantation  in  South  Windsor.  On  account  of  the  slippery 
condition  of  the  road,  while  upon  the  public  highway  in  the  town  of 
South  Windsor,  one  of  the  autos  skidded,  causing  the  death  of  the 
Sala  and  Scalia  women  and  injuring  several  others. 

There  is  n>)  difficulty  in  reaching  the  conclusion  that  at  the  time  these 
women  were  injured  there  was  a  contract  of  empV^srment  existing  between 
them  and  the  American  Sumatra  Tobacco  Company.  A  more  serious 
question  presented  by  the  evidence  is:  Were  they  injured  before  this 
employment  began?    The  rule  has  been  established: 

'That  the  en^Ioyer's  liability  in  such  cases  depends  upon  whether 
the  conveyance  has  been  provided  by  him,  after  the  real  beginning  of 
the  employment,  in  compliance  with  one  of  the  implied  or  express  terms 
of  the  contract  of  employment,  for  the  mere  use  of  the  employees,  and 
is  one  which  the  employees  are  required,  or  as  a  matter  of  right  permitted, 
to  use  by  virtue  of  that  contract"  Donovan's  Case,  217  Mass.  78,  104  N. 
E.  431,  Ann.  Cas.  1915C,  77a 

There  was  not  any  direct  evidence  as  to  the  time  when  the  employ- 
ment of  these  women  began.  The  compensation  commissioner  inferred 
that  their  transportation  was  an  essential  part  of  the  contract  of  em- 
plojrment  and  reasonably  incident  thereto.  There  was  evidence  which 
reasonably  supported  such  a  conclusion.  Although  the  decedents,  at  the 
time  of  the  accident,  had  not  actually  commenced  their  work  upon  the 
tobacco  plantation  of  the  defendant  company,  it  is  plain  that  their  trans- 
portation was  a  part  of  the  contract  of  employment  with  this  defendant 
When  they  were  injured  they  were  not  passengers,  paying  a  •  stipulated 
fare  for  the  conveyance  to  their  work.  The  automobile  which  skidded 
and  caused  the  accident  in  question  was  furnished  and  paid  for  by  the 
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defendant  company.  The  relation  that  then  existed  between  the  women 
and  the  Sumatra  Tobacco  Company  was  that  of  master  and  servant,  and 
not  that,  of  carrier  and  passenger.  At  the  time  they  were  injured  they 
were  laborers  in  the  employ  of  the  tobacco  company.  Pigeon  v.  Lane, 
80  Conn.  240,  67  Atl.  886,  11  Ann.  Cas.  371;  Killduff  v.  Boston  Elevated 
Railway,  195  Mass.  308,  309,  81  N.  E.  191,  9  L.  R.  A.  (N.  S.)  873. 
This  being  so,  the  case  is  like  Swanson  v.  Latham  et  al.,  92  Conn.  87,  101 
Atl.  492,  in  which  we  stated  that: 

"An  injury  received  by  an  employee  while  riding,  pursuant  to  his 
contract  of  emplojrment.  to  or  from  his  work  in  a  conveyance  furnished 
by  his  employer,  is  one  which  arises  in  the  course  of  and  out  of  the 
employment." 

There  is  no  error. 

The  other  Judges  concurred. 


SUPREME  COURT  OF  ILLINOIS. 


BERGSTROM 

V, 

INDUSTRIAL   COMMISSION    et   al      (No.    12284.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— QUESTIONS  OF  FACT. 

If  there  is  any  competent  evidence  fairly  tending  to  support  the 
claim  of  an  applicant  under  the  Workmen's  Compensation  Act,  the 
reviewing  court  cannot  consider  the  weight  of  the  evidence,  nor  reverse 
because  contrary  to  the  preponderance  of  testimony. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—OUT  OF  AND  .IN  THE  COURSE  OF  EMPLOYMENT. 

In  a  proceeding  for  compensation,  under  the  Workmen's  Compensation 
Act,  for  the  death  of  an  employee  due  to  hypostatic  pneumonia,  evidence 
hel^  sufficient  to  support  a  finding  that  death  resulted  from  an  accident 
arising  out  of  and  in  -the  course  of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

Error  to  Circuit  Court,  Cook   County;   Oscar  M.  Torrison,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Ann  E. 
Shaw  to  obtain  compensation  for  the  death  of  George  H.  Shaw,  opposed 
by  Arvid  B.  Bergstrom,  employer.  An  award  was  affirmed,  and  the 
employer  brings  error.    Affirmed. 

Sabath,   Stafford  &   Sabath,   of   Chicago    (CJharles   B.   Stafford,   and 
Thomas  M.  Zasadil,  Jr.,  both  of  Chicago,  of  counsel),  for  plaintiff  in  error. 
James  Nicholas  Lorenz,  of  Chicago,  for  defendant  in  error. 

Farmer.  J.  George  H.  Shaw  was  employed  by  plaintiff  in  error  as 
a   sheet  metal  worker.    On   September  26,   1916,  he   received   an   injury 

♦  Decision  rendered,  Dec.  18,  1918.    121  N.  E.  Rep.  195. 
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to  his  ankle  and  was  taken  to  a  hospital,  where  he  was  operated  on 
October  14  and  a  bone,  called  the  astrag^us,  removed.  About  four  weeks 
later  he  was  removed  to  his  home.  His  doctor  and  hospital  bills  were 
paid  by  plaintiff  in  error,  whose  physician  continued  to  treat  him  until 
December  14,  after  which  time  he  was  treated  by  Dr.  Horn,  his  family 
physician.  The  wound  from  the  operation  healed  and  Shaw  was  able 
to  move  about  the  house  on  crutches  and  go  out  of  doors  when  the 
weather  was  pleasant.  His  foot  was  kept  in  a  cast  for  some  time,  and 
due  to  some  cause  an  ulcer  developed  on  the  ball  of  his  foot ;  also  a 
pimple  on  the  outer  side  of  the  leg  formed,  from  which  a  small  amount 
of  pus  was  discharged,  and  a  short  time  before  his  death  a  large  abscess 
came  on  the  back  of  his  neck.  On  the  afternoon  of  March  2  Shaw 
went  with  a  friend  for  an  automobile  ride  and  was  out  from  about  3 
o'clock  to  about  6:30.  The  temperature  was  from  30  to  31  degrees. 
When  Shaw  returned  home  he  ate  his  dinner,  after  which  he  went  to  a 
drug  store  near  by  to  get  some  medicine  for  his  injured  foot  Later  he 
retired  to  bed,  and  at  7:30  o'clock  next  morning  ate  breakfast  in  bed, 
consisting  of  coffee  and  a  roll.  He  made  no  complaint  of  feeling  ill. 
At  9  o'clock  he  called  his  wife  to  his  bed  and  said  he  wanted  to  spit. 
His  wife  assisted  him  to  rise  up,  when  his  head  fell  over  on  her  shoulder, 
and  she  discovered  he  was  dead.    There  was  no  struggle  or  shudder. 

Mrs.  Shaw  made  application  for  an  award  under  the  Workmen's 
Compensation  Act  (Hurd's  Rev.  St  1917,  c.  48,  §§  126-152i).  On  a 
hearing  before  an  arbitrator  the  claim  for  an  award  was  denied.  The 
claim  was  presented  to  the  Industrial  Commission  for  review  on  the 
same  evidence  Jieard  by  the  arbitrator  and  some  additional  evidence, 
and  that  body  made  an  award  in  favor  of  the  claimant.  The  award 
was  reviewed,  and  affirmed  by  the  circuit  court.  The  presiding  judge 
certified  the  case  was  a  proper  one  for  review  by  this  court,  and  it 
comes  here  by  writ  of  error. 

There  is  no  dispute  that  the  parties  were  under  and  subject  to  the 
act,  but  an  award  is  resisted  on  the  ground  that  the  death  did  not  result 
from  an  accident  arising  out  of  and  in  the  course  of  the  employment. 

Dr.  Springer,  the  coroner's  physician,  testified  he  held  a  post  mortem 
on  Shaw.  He  described  the  condition  of  his  foot  and  leg,  and  said  on 
opening  the  body  he  found  the  right  lung  congested,  and  edematous  and 
hypostatic  pneumonia  in  the  left  lung.  The  heart  was  slightly  enlarged. 
The  liver  was  slightly  congested,  but  both  it  and  the  kidneys  showed  no 
changes.  The  spleen  was  enlarged,  soft,  and  pulpy,  indicating  sepsis.  In 
his  opinion  Shaw  ''came  to  his  death  from  hypostatic  pneumonia,  associated 
with  injuries  of  the  foot"    He  further  testified: 

"He  died  of  general  sepsis — one  of  the  main  factors  causing  the 
condition  of  hypostatic  pneumonia." 

It  is  insisted  by  plaintiff  in  error  that  the  injury  to  the  foot  had  no 
connection  with  the  death;  that  the  conditions  which  caused  the  death 
were  the  direct  result  of  the  exposure  from  the  automobile  ride.  Shaw 
wore  no  overcoat  during  the  ride.  He  had  on  flannel  underwear,  his 
limb  was  wrapped  in  flannel,  and  he  Was  wrapped  to  the  armpits  in  a 
heavy  lap  robe.  Several  physicians  testified,  most  of  them  as  experts. 
Their  testimony  is  too  voluminous  and  technical  to  set  out  in  this  opinion. 
They  did  not  all  agree,  and  the  opinions  expressed  by  some  of  them 
tend  to  support  the  contention  of  plaintiff  in  error.  Others  expressed 
the  opinion  Uiat  death  resulted  from  the  continued  septic  process,  and  that 
the  ride  in  the  automobile  had  nothing  to  do  with  it. 

[1,  2]  We  cannot  weigh  the  evidence.  If  there  is  any  competent 
testimony  fairly  tending  to  support  the  claim  of  defendant  in  error,  we 
cannot  consider  the  weight  of  the  evidence,  and  reverse  the  judgment 
because  in  our  opinion  it  is  contrary  to  the  preponderance  of  the  testimony. 
Munn  V.  Industrial  Board.  274  111.  70,  113  N.  E.  110;  Bloomington, 
Decatur  &  Champaign  Railroad  Co.  v.  Industrial  Board,  276  111.  454,  114 
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N.  E.  939;  Schwann  v.  Thompson  &  Sons  Co..  281  IlL  486,  118  N.  E. 
95.  There  was  competent  testimony  to  support  the  claim  of  defendant  in 
error  that  the  death  resulted  from  an  accident  arising  out  of  and  m  the 
course  of  the  employment 

No  errors  of  law  are  assigned  for  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


CARSON-PAYSON   CO. 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.  12281.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— "SETTLEMENT'-FURTHER    COMPENSATION. 

Voluntary  payments  by  the  master,  as  provided  by  the  Workmen's 
Compensation  Act,  which  were  accepted  by  the  injured  servant,  held  a 
"settlement"  referred  to  in  section  19,  par.  h;  hence  on  recurrence  of  the 
disability  the  servant  might  within  18  months  petition  for  further  com- 
pensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Settlement.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— FINDINGS— RECURRENCE  OF  INJURY. 

A  finding  of  the  Industrial  Board  that  an  injury  had  recurred,  if 
based  upon  legitimate  conclusion  from  facts  proven  by  competent  evi- 
dence, cannot  be  reviewed  by  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

3.  MASTER   AND   SERVANT— COMPENSATION— DECISION    OF 

ARBITRATOR. 

A  decision  of  the  arbitrator  in  a  workmen's  compensation  case,  where 
not  reviewed,  is  a  final  adjudication  up  to  that  time. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

4.  MASTER  AND  SERVANT— COMPENSATION  — RECURRENCE 

OF  INJURY. 

A  finding  of  the  Industrial  Board  that  an  injury  for  which  a  servant 
had  already  received  compensation  had  recurred  held  to  have  sufficient 
support  in  the  evidence,  so  that  matter  could  not  be  reviewed  1^  the 
courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

5.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW— HARMLESS  ERROR. 

Where  the  evidence  on  a  petition  by  a  servant  for  further  compensa- 
tion on  the  ground  of  the  recurrence  of  an  injury  for  which  he  had  already 

♦Decision  rendered,  Dec  18,  1918.    121  N.  E.  Rep.  264. 
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received  compensation  would  have  supported  a  finding  of  total  disability, 
the  master  cannot  complain  of  a  finding  of  partial  disability. 
(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  419.) 

Error  to  Circuit  Court,  Vermilion  County;  John  H.  Marshall,  Judge. 

Application  by  Stephen  Oliver  under  the  Workmen's  Compensation 
Act  for  compensation  for  injuries  received  while  in  the  employ  of  the 
Carson-Payson  Company.  An  award  by  the  Industrial  Board  was  affirmed 
by  the  circuit  court,  and  the  Carson- Payson  Company  brings  error. 
Affirmed. 

J.  C.  M.  Clow,  of  Chicago,  for  plaintiff  in  error. 
Colfax  T.  Martin  and  Charles  Troup,  both  of  Danville,  for  defendant 
in  error. 

Duncan,  C.  J.  While  working  for  plaintiff  in  error  on  October  28, 
1915,  Stephen  Oliver  fell  from  a  scaffold  and  broke  his  left  ankk,  both 
wrists,  one  or  more  ribs,  and  a  nail  was  driven  through  the  upper  part 
of  his  right  cheek.  Both  parties  were  operating  under  the  Workmen's 
Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i)  and  the 
accident  arose  out  of  and  in  the  course  of  the  employment.  At  the  time 
of  his  injuries  Oliver  was  earning  and  receiving  for  his  wages  the  sum 
of  $12  per  week.  Temporary  total  disability  resulted  from  the  accident, 
and  on  the  eighth  day  after  the  injury  plaintiff  in  error  commenced  to 
pay  Oliver  compensation  at  the  rate  of  $6  per  week.  This  amount  was 
paid  and  received  up  to  and  including  May  12,  1916,  the  date  ^f  the  last 
payment.  On  June  14,  1916,  Oliver  filed  with  the  Industrial  Board  his 
petition  for  adjustment  of  claim,  and  the  case  was  heard  by  the  arbitrator 
July  28,  1916.  The  arbitrator  found  that  the  temporary  total  disability 
payments  had  all  been  paid,  and  that  the  petitioner  was  not  entitled  to 
compensation  for  the  reason  that  "he  is  earning  more  than  he  received 
at  the  time  of  his  injury."  On  August  15,  1916,  a  petition  for  review  of 
the  arbitrator's  finding  was  filed  with  the  Industrial  Board,  but  the 
proceeding  was  not  followed.  On  September  27,  1917,  within  18  months 
from  the  date  of  the  last  payment  of  compensation,  Oliver  filed  with  the 
Industrial  Board  his  petition  for  a  review  of  an  agreement — ^the  date  of 
the  last  payment  of  compensation  being  given  therein  as  the  date  of 
said  agreement — under  the  provisions  of  paragraph  (h)  of  section  19 
of  the  Workmen's  Compensation  Act  (section  144).  Evidence  was  heard 
on  this  petition  on  the  question  whether  or  not  the  disability  of  the 
petitioner  had  recurred  or  increased  since  the  original  hearing  on  applica- 
tion for  adjustment  of  his  claim  for  compensation,  and  on  April  11,  1918, 
the  Industrial  Board  found  that  his  disability  had  recurred  and  increased 
on  December  1,  1917,  and  that  by  reason  thereof  he  sustained  a  partial 
permanent  disability  and  loss  of  earning  power.  The  board  awarded  him 
$4  a  week  for  a  period  of  386  weeks,  beginning  December  1,  1917.  The 
award  was  affirmed  by  the  circuit  court  of  Vermilion  county,  and  this 
writ  of  error  was  sued  out  of  this  court. 

[l'-3]  The  voluntary  payments  by  plaintiff  in  error  of  compensation 
as  provided  by  the  act  and  the  acceptance  of  the  same  by  Oliver  following 
the  injury  constituted  such  agreements  as  are  referred  to  in  paragraph  (h) 
of  section  19.  Oliver  had  the  right,  in  case  his  disability  recurred  after 
the  hearing  which  resulted  in  the  decision  of  July  28,  1916,  to  invoke 
the  provisions  of  paragraph  (h)  of  section  19  and  to  have  compensation 
awarded  him  because  of  such  recurrence  of  his  disability,  within  18 
months  of  the  date  of  the  payment  of  the  last  installment.  Simpson 
Construction  Co.  v.  Industrial  Board,  275  111.  366,  114  N.  E.  138.  The 
question  whether  the  disability  had  recurred  or  increased  was  one  of 
fact  for  determination  by  the  Industrial  Board  upon  consideration  of  the 
Vol.  HI— Comp.  16. 
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stenographic  report  of  the  original  hearing  and  the  additional  evidence 
with  respect  to  the  increase  or  recurrence  of  the  disability.  If  the 
finding  of  the  Industrial  Board  that  the  disability  has  recurred  or  increased 
is  based  upon  a  legitimate  conclusion  from  the  facts  proved  by  competent 
evidence,  such  finding  is  conclusive  upon  the  courts,  but  not  so  if  it  is 
based  upon  conjecture  or  surmise.  Squire-Dingec  Co.  v.  Industrial  Board, 
281  111.  359,  117  N.  E.  1031.  The  decision  of  the  arbitrator  on  July  28. 
1916,  not  having  been  reviewed,  is  a  final  adjudication  upon  all  matters 
in  dispute  up  to  the  time  of  that  hearing,  and  upon  the  hearing  to  review 
the  agreement  on  the  ground  that  the  disability  had  recurred  the  additional 
evidence  should  be  limited  to  the  question  whether  or  not  the  disability 
had  recurred.  Bloomington,  Dtcatur  &  Champaign  Railroad  Co.  v. 
Industrial  Board,  276  111.  120,  114  N.  E.  511;  Casparis  Stone  Co.  v. 
Industrial  Board,  278  111.  11,  115  N.  E.  822. 

[4,  5]  Plaintiff  in  error  contends  that  the  finding  of  the  Industrial 
Board  that  the  petitioner's  disability  had  recurred  and  increased  and  that 
his  disability  is  partial  is  not  legitimately  based  upon  any  competent 
evidence  in  the  record.  The  finding  of  the  arbitrator  at  the  original 
hearing  is  conclusive  that  at  that  time  the  petitioner  had  so  far  recovered 
from  his  injury  as  to  be  able  to  work  and  was  earning  more  money  than 
he  did  before  he  was  injured.  Upon  the  hearing  for  review  the  petitioner 
testified  that  from  the  time  of  the  former  hearing,  July  28>  1916,  and  up 
until  November,  1917,  he  had  been  able  to  work  about  a  third  of  the 
time;  that  he  had  not  been  able  to  work  any  since  November,  1917, 
because  of  a  bad  heart,  his  nervous  condition,  and  pains  in  his  head;  that 
he  had  sharp  pains  running  through  his  heart,  could  not  lie  on  his  left 
side,  and  could  not  sleep;  that  the  injury  to  his  jaw  has  increased  since 
the  original  hearing,  so  that  he  had  to  have  two  teeth  removed  from  his 
upper  jaw  where  the  nail  penetrated  it,  on  account  of  abscesses  forming, 
and  two  more  teeth  were  affected;  that  he  could  not  use  that  side  of  his 
face  for  chewing  or  biting;  that  a  short  time  before  the  present  hearing, 
while  attempting  to  work,  he  had  a  severe  pain  in  his  head  and  had  to  go 
to  bed  and  be  attended  by  a  physician ;  that  he  had  trouble  with  his  bowels 
swelling  up  and  becoming  sore,  and  had  hemorrhages  and  soreness  in  his 
side  from  his  broken  rib;  that  his  ankle  was  in  a  more  stiffened  condition 
than  at  the  former  hearing,  so  that  in  climbing  over  a  roof  in  performing 
his  work  as  a  carpenter  his  ankle  became  weak  and  if  he  stepped  side- 
ways made  him  lame  for  some  time,  but  that  it  did  not  do  this  before 
the  former  hearing.  The  sum  and  substance  of  his  testimony  is  that 
total  disability  has  recurred  to  him  in  December,  1917,  and  up  until  the 
time  of  the  hearing  in  April,  1918,  because  of  the  condition  of  his  heart, 
the  pains  in  his  head,  and  the  impairment  of  his  nervous  system.  His 
physician.  Eh*.  Wilkinson,  testified  that  he  was  called  to  attend  petitioner 
a  few  weeks  prior  to  the  present  hearing;  that  petitioner  had  severe 
pains  in  the  abdomen  and  complained  of  severe  headaches;  that  the 
bowel  condition  cleared  up  when  he  got  the  bowels  regulated,  and  he 
thought  it  just  a  case  of  intestinal  fermentation,  which  occurs  to  any 
one,  and  was  a  temporary,  transient  condition;  that  there  could  be  a 
connection  between  the  wound  which  petitioner  had  in  his  cheek  and 
the  pain  in  his  head,  and  the  result  of  the  nail  wound  might  have  some 
effect  on  his  ability  to  work;  that  he  found  some  indications  of  valvular 
trouble  of  the  heart,  but  that  there  had  never  been  indications  that  the 
heart  had  not  been  able  to  carry  on  its  functions  properly;  that  there 
has  not  been,  apparently,  any  very  great  change  in  petitioner's  general 
condition  of  health  in  the  last  two  years.  Three  other  physicians  sub- 
stantially corroborated  Dr.  Wilkinson.  One  of  them.  Eh*.  Scott,  testified 
that  the  petitioner  had  lost  a  fair  amount  of  flesh,  and  that  his  general 
appearance  has  changed  from  the  effect  of  something  on  his  nervous 
system,  and  that  he  has  irregular  heart  action,  and  that  stomach  trouble 
and  otlicr  things  may  follow  that  condition. 
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None  of  the  physicians  testified  as  to  the  extent  of  petitioner's 
disability,  if  any,  resulting  from  his  injuries  in  addition  to  his  condition 
at  the  original  hearing.  The  only  other  testimony  found  in  the  record 
concerning  the  extent  of  his  disability  is  that  of  Charles  Dobbins,  who 
only  testified  as  to  his  condition  up  to  November,  1917.  He  testified  that 
petitioner  worked  for  him  at  carpenter  work  almost  steadily  from  April 
to  November,  1917.  and  quit  working  for  him  in  November,  1917,  because 
he  did  not  have  any  work  after  that  time.  He  was  asked  about  petitioner's 
efficiency  as  a  workman  compared  to  what  it  was  before  the  accident. 
He  replied  that  his  ability  had  ^  been  affected  at  least  a  third  since  the 
accident  He  also  testified  that  petitioner  had  worked  for  him  from 
April  to  August,  1916,  and  at  the  time  of  the  original  hearing,  and  that 
he  did  not  notice  any  particular  difference;  that  he  appeared  to  do  about 
the  same  amount  of  work  both  years;  that  he  could  not  see  anything 
in  his  work  that  indicated  a  growing  inefficiency  and  did  not  notice  any 
decrease  in  his  ability  to  do  a  day's  work. 

The  testimony  of  defendant  in  error  tends  to  show  that  since  Decem- 
ber 1,  1917,  he  had  been  totally  unable  to  work,  and  his  own  testimony, 
as  contended  by  plaintiff  in  error,  tended  to  show  that  he  was  totally 
disabled  and  entitled  to  $6  a  week  and  not  partially  disabled  and  only 
entitled  to  $4  a  week.  There  is  no  other  testimony  in  the  record  that 
covers  his  ability  to  work  during  and  since  December  1,  1917,  the  time 
fixed  by  the  Industrial  Board  when  the  recurrence  and  increase  of  dis- 
ability commenced  and  from  which  time  the  payments  of  the  award  were 
to  begin.  The  substance  of  plaintiff  in  error's  argument  is  that,  as  the 
board  did  not  allow  defendant  in  error  the  full  amount  of  compensation 
his  own  testimony  would  entitle  him  to  receive,  the  board  disregarded 
his  testimony,  and  that,  as  there  is  no  other  testimony  in  the  record, 
upon  which  the  award  could  be  legitimately  based,  the  award  should 
be  set  aside.  The  finding  and  award  are  evidently  based  largely,  if  not 
entirely,  upon  the  testimony  of  defendant  in  error,  as  there  was  no 
other  evidence  to  support  it.  Just  how  the  board  arrived  at  the  con- 
clusion that  his  disability  was  partial  does  not  -appear  from  the  record, 
but  it  must  be  admitted  that,  if  the  board  had  found  total  disability  and 
made  the  award  accordingly,  such  a  finding  and  award  would  have  been 
sustained  by  the  record,  and  plaintiff  in  error  practically  makes  such 
an  admission.  It  cannot  be  said,  therefore,  that  the  evidence  in  the  record 
does  not  sustain  the  full  amount  of  the  board.  Whatever  error  the  board 
made,  if  any,, was  against  the  defendant  in  error  and  in  favor  of  the 
plaintiff  in  error.  Under  such  a  showing,  we  would  not  be  warranted 
in  setting  aside  or  reserving  the  judgment  of  the  circut  court  confirming 
the  award,  upon  the  familiar  doctrine  that  plaintiff  in  error  cannot  take 
advantage  of  an  error  that  is  not  prejudicial  to  it. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 


I 


Digitized  by 


Google 


238  3  WORKMEN'S  COMPENSATION  L.  J.  (IlL)  [Mar., 


SUPREME  COURT  OF  ILLINOIS. 


STORRS 

INDUSTRIAL  COMMISSION  et  al.     (No.  12309.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT-^*BUSINESS  OF  MAINTAINING  BUILDINGS." 
One  who  was  engaged  in  no  other  business  than  the  managing,  main- 
taining, and  keeping  in  repair  some  12  or  15  buildings,  all,  except  1  or 
2  owned  by  his  children,  belonging  to  him,  keeping  a  foreman  for  the 
purpose,  was  engaged  in  the  ''business  of  maintainmg  buildings"  within 
Workmen's  Compensation  Act,  §  3   (b),  subd.  1. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

Z  MASTER  AND  SERVANT— MATTERS  REVIEW  ABLE-SAVING 

OBJECTIONS. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  an  objec- 
tion, that  the  employee  made  no  claim  for  compensation  within  six  months 
after  the  accident,  cannot  be  raised  for  the  first  time  in  the  Supreme 
Court  on  review  of  a  judgment  of  the  circuit  court  affirming  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418 [3].) 

3.  MASTER    AND    SERVANT— MATTERS    REVIEWABLE-REC- 

ORD. 

On  review  in  the  Supreme  Court  of  a  judgment  affirming  an  award 
of  the  Industrial  Commission,  the  employer  cannot  claim  that  an  objection, 
that  the  employee  had  made  no  claim  for  compensation  within  six  months 
of  the  accident,  was  raised  in  the  court  below,  merely  by  showing  that 
the  award  was  attacked  below  as  being  "contrary  to  law"  and  "contrary  to 
the  facts." 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[3].) 

Error  to   Circuit  Court,  Cook  County;   Charles  H.   Bowles,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Jacob  Dicr  to 
obtain  compensation  for  personal  injuries,  opposed  by  D.  W.  Storrs, 
the  employer.  From  a  judgment  of  the  circuit  court  affirming  an  award 
made  by  an  arbitrator  and  confirmed  by  the  Industrial  Commission,  the 
employer  brings  error.    Affirmed. 

William  A.  Barnes,  of  Chicago,  for  plaintiff  in  error. 
H.  J.   Rosenberg,  of  diicago    (Irving  Zimmerman,  of  Chicago,  of 
counsel),  for  defendant  in  error. 

Farmer,  J.  This  case  comes  to  this  court  by  writ  of  error  to  review 
a  judgment  of  the  circuit  court  of  Cook  county  affirming  an  award, 
aggregating  $641,  made  by  an  arbitrator  and  confirmed  by  the  Industrial 
Commission  under  the  Workmen's  Compensation  Act  (Hurd's  Rev.  St 
1915-16,  c  48,  §§  126-152h)  in  favor  of  defendant  in  error. 

It  is  contended  plaintiff  in  error  was  not  subject  to  the  Workmen's 
Compensation  Act,  and  also  that  no  claim  was  made  for  compensation 
within  six  months  after  the  accident. 

*  Decision  rendered,  Dec.  18,  19ia     121  N.  E.  Rep.  267. 
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[1]  The  plaintiff  in  error  was  engaged  in  no  other  business  than  the 
managing,  maintainmg,  and  keeping  in  repair  some  12  or  15  buildings, 
most  of  which  belonged  to  him.  One  or  two  belonged  to  members  of  his 
family.  For  this  purpose  he  employed  a  man  named  Miller  as  foreman, 
who  had  authority  to  employ  men  to  help  him  and  to  direct  them  in 
the  performance  of  their  work.  All  wages  were  paid  by  plaintiff  in  error. 
Milfer  testified  he  had  worked  for  plaintiff  in  error  more  than  12  years, 
and  that  plaintiff  in  error  also  employs  one  or  two  painters.  On  August 
16,  1915,  defendant  in  error  was  at  work  under  Foreman  Miller  painting 
and  calcimining  one  of  plaintiff  in  error's  buildings.  The  building  was 
a  residence  two  stories  high,  stone  front,  with  basenoent  In  the  course 
of  his  emplo3rment  he  received  an  injury  to  one  eye  which  destroyed  the 
sight 

Every  employer  enumerated  in  subdivision  1  of  paragraph  (b)  of 
section  3  (section  128)  is  conclusively  presumed  to  be  subject  to  the 
act  unless  he  elects  to  the  contrary.  Plaintiff  in  error  made  no  election. 
Among  the  occupations,  enterprises,  or  businesses  enumerated  in  paragraph 
(b)  are  "the  building,  maintaining,  removing,  repairing  or  demolishing 
of  any  structtn*e,  except,"  etc.  If  plaintiff  in  error  was  subject  to  the  act, 
it  was  because  he  was  engaged  in  the  occupation  or  business  of  maintain- 
ing buildings.  He  looked  after  renting  the  property  and  collecting  the 
rent,  and  for  the  purpose  of  keeping  it  in  good  condition  he  had  a  regu- 
larly employed  foreman  and  also  employed  such  other  help  as  was  needed. 
He  engaged  in  no  work  of  any  kind  for  others  and  was  not  a  contractor 
or  builder.  All  he  did  was  look  after  and  care  for  his  property  and  that 
of  his  children.  Lexicographers  define  ''maintain":  'To  hold  or  keep 
in  any  particular  state  or  condition;  in  a  state  of  efficiency  or  validity; 
to  keep  up."  It  would  seem  clear  that  plaintiff  in  error  was  engaged 
in  the  business  or  ocaipation  of  maintaining  buildings  within  the  usual 
and  ordinary  meaning  of  that  term.  If  he  had  not  been  the  owner,  but 
had  contracted  to  look  after,  maintain,  and  keep  in  repair  the  buildings 
for  other  owners,  from  whom  he  received  compensation  for  his  services, 
it  could  not  reasonably  be  disputed  that  his  busmess  or  occupation  would 
come  within  the  act.  The  fact  that  he  was  the  owner  and  received  his 
compensation  from  rents  of  the  properties  we  think  cannot  relieve  him 
from  liability  under  the  provisions  of  the  Workmen's  Compensation  Act. 
The  case  here  does  not  present  the  same  question  presented  in  Uphoff 
V.  Industrial  Board,  271  111.  312,  111  N.  E.  128,  L.  R.  A.  1916E,  329, 
Ann.  Cas.  1917D,  1.  What  was  held  in  the  Uphoff  Case  was  that  the 
building  of  a  shed  or  other  structure  by  an  owner  who  is  engaged  in 
another  enterprise,  occupation,  or  business  does  not  bring  him  within 
tht  legislative  intent  of  the  act.  In  Johnson  v.  Choate,  284  111.  214,  119 
N.  E.  972,  it  was  held  that  the  erection,  maintaining,  or  repairing  of  a 
dwelling  house  by  the  owner,  which  is  not  his  occupation  or  business, 
does  not  bring  him  within  paragraph  (b),  but  the  owner  of  a  large  building 
rented  as  a  lodge  room,  dance  hall,  and  for  offices,  whose  occupation  is 
maintaining  the  building,  is  embraced  within  the  term's  of  said  paragraph. 
We  are  of  opinion  the  contention  that  plaintiff  in  error  was  not  engaged 
in  an  occupation  subject  to  the  act  cannot  be  sustained. 

[2,  3]  The  other  objection  argued  in  the  brief  of  plaintiff  in  error 
is  that  no  claim  for  compensation  was  made  by  the  employee  within  six 
months  after  the  accident,  and  Haiselden  v.  Industrial  Board,  275  111. 
114,  113  N.  E,  877,  Bushnell  v.  Industrial  Board,  276  IlL  262,  114  N.  E. 
496,  and  Conway  Co.  v.  Industrial  Board,  282  111.  313.  118  N.  E.  705, 
holding  that  unless  the  claim  for  compensation  is  made  within  six  months 
after  die  accident  it  will  be  barred,  are  relied  on.  To  that  contention 
defendant  in  error  replies:  (1)  The  question  is  raised  for  the  first 
time  in  this  court;  that  it  was  not  raised  before  the  Industrial  Commis- 
sion or  before  the  circuit  court  and  is  not  now  covered  by  the  assign- 
ment of  error  in  this  court;  and  (2)  the  employee,  having  returned  to 
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the  employment  of  plaintiff  in  error  after  the  accident,  was  entitled, 
under  paragraph  (d)  of  section  8  (section  133),  to  present  his  claim 
for  compensation  within  18  months  after  he  returned  to  such  employment. 
Plaintiff  in  error  insists  the  question  was  raised  before  the  Industrial 
Commission  in  the  petition  to  that  body  for  review,  and  cites  the  state- 
ments  in  the  petition  that  "the  award  is  contrary  to  law,"  and  "the 
award  is  contrary  to  the  facts,"  in  support  of  his  claim.  It  is  also  claimed 
the  question  was  raised  in  the  circuit  court  by  the  motion  to  quash  the 
return  of  the  Industrial  Commission.  There  is  nothing  in  the  abstract 
to  indicate  that  the  fact  no  claim  was  made  within  six  months  after  the. 
accident  was  raised  before  the  Industrial  Commission  or  in  the  circuit 
court  It  is  not  sufficient  that  the  question  might  have  been  raised  under 
the  genera]  statement  in  the  petition  or  the  motion  to  quash  that  the 
award  was  contrary  to  the  law  and  the  facts.  The  opinion  of  the 
Industrial  Commission  contains  a  review  of  the  facts  and  the  commis- 
sion's conclusions  on  the  facts  and  the  law,  but  no  reference  is  made  to 
any  question  having  been  raised  that  the  claim  for  compensation  was 
not  made  in  time.  The  commission  does  refer  in  its  opinion  and  findings 
to  the  other  question  raised  that  plaintiff  in  error  was  not  subject  to  the 
act,  and  whether  the  circuit  court  s  attention  was  called  to  the  point  now 
urged  that  the  claim  was  not  made  within  six  months  does  not  appear 
from  the  record.  So  far  as  disclosed  by  the  record,  the  question  is 
raised  in  this  court  for  the  first  time.  The  objection  is  one  that  might 
be  waived  and  must  be  held  to  have  been  waived  by  not  being  specificaJly 
raised  below,  and  it  is  too  late  to  raise  the  objection  now  for  the  first 
time.  American  Milling  Co.  v.  IndustriaP Board,  279  111.  560,  117  N.  E, 
147;  Chicago  Packing  Co.  v.  Industrial  Board,  282  111.  497,  118  N.  E.  727. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed.  « 


SUPREME  COURT  OF  ILLINOIS. 


CRESCENT   COAL   CO. 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.  12265.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—MEDICAL  AND  HOSPITAL  FEES— DEDUCTION. 
Under  Workmen's  Compensation  Act,  §  7,  providing  that  payments 
other  than  for  necessary  medical,  surgical,  or  hospital  fees  shall  be 
deducted  from  amount  payable  on  death,  and  section  8,  providing  that 
compensation  for  injury  not  resulting  in  death  shall  include  medical, 
surgical,  and  hospital  fees,  not  to  exceed  $200,  the  master  cannot  have 
the  excess  over  $200,  voluntarily  paid,  credited  upon  the  death  compensa- 
tion, in  absence  of  an  agreement  therefor. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[2].) 

Error  to  Circuit  Court,  Peoria  County;  Gyde  E.  Stone,  Judge. 

Application  by  Tillie  Nevitt,  administratrix  of  the  estate  of  John 
W.  Nevitt,  deceased,  for  workmen's  compensation,  opposed  by  the  Cres- 
cent Qx>z\  Company,  employer.    An  award  was  made,  which  the  Industrial 

♦  Decision  rendered,  Dec.  18,  19ia     121  N.  K  Rep.  171. 
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Commission  confirmed,  and  from  a  judgment  of  the  circuit  court,  quashing 
a  writ  of  certiorari  to  review  the  proceedings,  the  employer  brings  error. 
Judgment  affirmed.        ^ 

Weil  &  Bartley,  of  Peoria,  for  plaintiff  in  error. 
J.  Frank  Lasley,  of  Peoria  (Henson,  Gilbert  &  Helmick,  of  Decatur, 
of  counsel),  for  defendant  in  error. 

Dunn,  J.  John  W.  Nevitt,  an  employee  of  the  Crescent  Coal  Company, 
was  injured  in  the  company's  mine  on  November  22,  1915,  and  died  as  a 
result  of  the  injury  on  January  7,  1917.  He  left  a  widow  and  children, 
and,  a  disagreement  having  arisen  as  to  the  amount  of  compensation  to 
which  his  beneficiaries  were  entitled,  an  application  was  filed  by  his 
administratrix  with  the  Industrial  Commission  on  March  3,  1917,  for  an 
award  under  the  Workmen's  Compensation  Act.  An  award  was  made, 
which  the  Industrial  Commission  confirmed,  and  the  circuit  court  of 
Peoria  county  quashed  a  writ  of  certiorari  sued  out  to  review  the 
proceedings.    A  writ  of  error  has  been  sued  out  to  reverse  that  judgment 

The  right  to  compensation  is  not  questioned,  but  plaintiff  in  error 
insists  that  it  should  have  credit  for  $544.10  paid  by  it  for  medical  and 
hospital  services  and  nurses.  Section  7  of  the  Workmen's  Compensation 
Act  (Kurd's  Re^.  St.  1917,  c.  48,  §  132),  provides  that  the  amount  of 
compensation  to  be  paid  for  an  injury  to  an  employee  resulting  in  death, 
if  he  leaves  a  widow,  child,  or  children,  shall  be  a  sum  equal  to  four 
times  the  average  annual  earnings  of  the  employee,  but  not  less  than 
$1,650  and  not  more  than  $3,500,  and  any  compensation  payments  other 
than  necessary  medical,  surgical,  or  hospital  fees  or  services  shall  be 
deducted  in  ascertaining  the  amount  payable  on  death.  Section  8  (section 
133)  provides  the  compensation  for  an  injury  not  resulting  in  death  shall 
include  provision  of  first  aid,  medical,  surgical,  and  hospital  services,  and 
also  medical,  surgical,  and  hospital  services  for  a  period  not  longer  than 
8  weeks,  and  not  exceeding  the  amount  of  $200. 

In  Butler  Street  Foundry  Co.  v.  Industrial  Board,  277  111.  70,  115 
N.  E.  122,  we  held  that  the  total  amount  which  is  to  be  awarded  for 
first  aid,  medical,  surgical,  and  hospital  services  is  $200.  The  plaintiff 
in  error  expended  $744.10  for  hospital  services,  murses,  medicines,  physi- 
dans,  and  surgeons  in  caring  for  the  deceased  in  the  illness  resulting 
from  his  injuries,  and  no  question  is  made  but  that  the  services  rendered 
were  necessary,  and  the  amount  fair,  reasonable,  and  customary  for  the 
services  performed.  They  were  rendered  with  the  knowledge  and  consent 
of  the  deceased  and  his  wife,  who  is  the  administratrix,  and  the  plaintiff 
in  error  insists  that  they  should  be  regarded  as  a  part  of  the  compensation. 
It  is  not  claimed,  however,  that  there  was  any  agreement  that  they  should 
be  so  held.  On  the  contrary,  the  widow  stated  that  she  was  never  told 
that  the  amounts  were  to  be  taken  out  of  the  compensation.  If  the 
plaintiff  in  error  had  paid  the  amount  to  the  widow  with  the  understand- 
ing that  it  was  a  part  of  the  compensation,  it  would  have  been  entitled 
to  a  deduction  of  it  from  future  payments,  even  though  it  was  also 
understood  that  the  money  was  to  be  used  for  hospital,  medical,  and 
surgical  purposes,  and  for  nurses,  or  if  it  had  paid  the  bills  with  the 
understanding  that  the  amount  was  to  be  regarded  as  a  part  of  the 
compensation  it  would  have  been  entitled  to  a  like  deduction.  The 
employer,  however,  is  not  entitled  to  a  deduction  for  the  payment  of 
such  expenses  without  such  agreement.  A  payment  made  voluntarily  or 
upon  request  must  be  regarded  as  having  been  made  gratuitously,  or  in 
the  expectation  of  saving  the  life  of  the  employee  or  reducing  his  dis- 
ability, and  reducing  the  total  compensation  for  which  the  employer 
would  eventually  be  liable. 
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The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Stone,  J.,  took  no  part  in  this  decision.      ^ 


SUPREME  COURT  OF  ILLINOIS. 


THEDE  BROS,  et  al. 

V. 

INDUSTRIAL   COMMISSION   et   al.      (No.    12276.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW. 

As  the  Industrial  Commission  has  no  jurisdiction  to  apply  the  Work- 
men's Compensation  Act  to  persons  not  within  its  provisions,  the  evidence 
on  the  question  of  jurisdiction  may,  contrary  to  the  general  rule,  be 
reviewed  by  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— "EMPLOYEE"— "CASUAL." 

Under  Workmen's  Compensation  Act,  §  5,  providing  that  the  term 
"employee"  shall  not  include  any  person  whose  employment  is  but  casual, 
a  carpenter  who  was  temporarily  employed  as  a  helper  on  a  transfer 
wagon  held  not  an  employee  entitled  to  the  benefit  of  the  act;  the 
term  "casual"  meaning  irregular,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Casual;  Employee.) 

Error  to  Circuit  Court,  Peoria  County;  John  M.  Niehaus,  Judge. 

Application  by  Joseph  Marsh  under  the  Workmen's  Compensation 
Act  for  compensation  for  injuries  received  while  in  the  employ  of  Thede 
Bros,  and  David  Thede.  There  was  an  award  in  favor  of  applicant,  and 
a  writ  of  certiorari  issued  by  the  circuit  court  having  been  quashed,  the 
employers  bring  error.    Reversed  and   remanded,  with   directions. 

MacChesney,  Becker,  Angerstein  &  Rollo,  of  (Chicago,  for  plaintiffs  in 
error. 

Qarence  W.  Heyl,  of  Peoria  (Heyl  &  Heyl,  of  Peoria,  of  counsel), 
for  defendant  in  error. 

Dunn,  J.  Thede  Bros,  and  David  Thede  were  engaged  in  the 
transfer  and  storage  business  in  the  city  of  Peoria,  and  employed  many 
regular  teamsters  and  common  laborers  who  were  designated  as  helpers. 
Joseph  Marsh,  who  was  in  their  employ,  was  injured  while  moving  a 
washing  machine,  and  made  application  to  the  Industrial  Board  for  an 
award  for  the  injury.  An  award  of  $270,  payable  in  weekly  installments, 
was  made.    A  writ  of  certiorari  issued  by  the  circuit  court  was  quashed, 

♦Decision  rendered,  Dec,  18,  1918.    121  N.  E.  Rep.  172. 
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and  this  writ  of  error  was  sued  out  to  review  the  judgment  of  the  circuit 
court. 

At  the  time  of  the  injury  section  5  of  the  Workmen's  Compensation 
Act,  provided  that: 

"The  term  'employee'  as  used  in  this  act  shall  be  construed  to  mean 
♦  ♦  ♦  every  person  in  the  service  of  another  tmder  any  contract  of 
hire,  express  or  implied,  oral  or  written,  ♦  ♦  ♦  but  not  including  any 
person  whose  employment  is  but  casual  or  who  is  not  engaged  in  the 
usual  course  of  the  trade,  business,  profession  or  occupation  of  his  em- 
ployer."   Kurd's  Stat.  1916,  p.  1274,  §  J30. 

It  is  claimed  by  the  plaintiffs  in  error  that  the  employment  of  Marsh 
was  but  casual,  and  that  he  was  therefore  not  within  the  terms  of  the  act 

[1]  While  the  sufficiency  of  the  evidence  before  the  Industrial  Com- 
mission is  not  ordinarily  subject  to  review,  yet  there  is  an  exception  to  this 
when  the  question  of  the  commission's  jurisdiction  is  involved.  The 
Industrial  Commission  has  no  jurisdiction  to  apply  the  act  to  persons  who 
are  not  subject  to  its  provisions,  and  the  evidence  certified  in  the  record 
ijfiay  be  reviewed  to  determine  the  question  of  its  jurisdiction.  Hahne- 
mann Hospital  V.  Industrial  Board,  282  111.  316,  118  N.  E.  767. 

[2]  The  plaintinffs  in  error  used  65  wagons  in  their  business,  and  a 
man  operating  each  wagon,  with  helpers  only  when  they  had  heavy  work. 
They  ktpt  regular  men  employed  as  helpers,  and  if  they  needed  extra 
help  for  heavy  work  they  picked  them  up  as  they  found  them,  sending 
the  extra  men  out  to  help  on  work  that  they  were  employed  to  do.  Marsh 
was  employed  in  this  way  on  May  18,  1917,  to  help  move  a  heavy  furnace. 
He  testified  that  he  had  been  working  as  a  carpenter  for  a  long  time, 
and  on  Friday,  May  18,  1917,  while  waiting  to  see  one  Mehegan  about  a 
job,  Thede  came  along  and  told  him  he  might  make  a  few  dollars  while 
he  was  doing  nothing ;  that  -Thfide  was  going  to  take  a  furnace  out,  and 
that  it  was  heavy  work.  Marsh  testified  that  it  was  a  pick-up  job,  and  he 
did  not  intend  to  stay  there  or  become  a  regular  employee.  Thede  asked 
him  to  take  out  the  old  furnace,  and  they  did  not  get  through  with  it  on 
that  day.  Marsh  was  paid  that  day  for  that  day's  work.  He  Came  back 
the  next  morning,  and  the  moving  of  the  furnace  was  completed  about 
9  o'clock.  He  was  then  told  to  go  with  the  teamster,  and  they  started 
moving  a  washing  machine,  in  which  operation  his  hands  were  caught  in 
the  pulley  and  injured.  He  was  employed  for  no  definite  time.  He  did 
not  intend  to  become  a  regular  employee  and  the  plaintiffs  in  error  did 
not  intend  him  to  be  a  regular  employee.  He  understood  that  the  em- 
ployment was  a  pickup  job,  and  they  so  understood  it  He  was  not  on 
the  regular  pay  roll,  though  the  clerk  who  worked  on  the  pay  roll  testified 
that  if  he  had  known  that  Marsh  was  coming  the  next  day  he  would  have 
put  his  name  on  the  pay  roll  in  order  to  get  the  money  from  the  bank, 
as  Saturday  was  pay  day.  When  that  day's  work  was  done  there  was 
no  contract  of  hire,  express  or  implied,  oral  or  written,  between  the 
plaintiffs  in  error  and  Marsh,  and  he  would  no  longer  have  been  in 
their  serviee,  unless  he  had  been  again  hired  for  another  day  or  a  longer 
time.  In  Aurora  Brewing  Co.  v.  Industrial  Board,  277  111.  142,  115  N. 
E.  207,  it  was  said: 

"It  would  seem,  however,  that  the  Legislature  intended  the  word 
'casual'  to  be  used  as  meaning  'occasional,'  'irregular'  or  'incidental,'  in 
contradistinction  from  stated  or  regular." 

Several  cases  are  cited  in  the  opinion  illustrative  of  the  circumstances 
under  which  an  employment  should  be  regarded  as  casual,  and  under 
the  principles  announced  in  that  case  and  the  cases,  cited,  the  employment 
of  Marsh  was  not  stated  or  regular,  but  was  casual  only. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  quash  the  proceedings  of  the  Industrial 
Commission. 

Reversed  and  remanded,  with  direction. 
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SUPREME  COURT  OF  ILLINOIS. 


DAVIS 

V, 

ST.  PAUL  COAL  CO.    (No.  12423.)* 

LIMITATIONS  OF  ACTIONS— WORKMEN'S  COMPENSATION- 
AMENDMENT  OF  PLEADING. 

In  view  of  Workmen's  Compensation  Act,  §  1,  as  to  employer  electing 
to  come  under  the  act,  being  relieved  of  other  liability,  and  sections  2 
and  3b,  which  state  conclusive  presumption  that  mine  operator  is  within 
act,  unless  he  elects  otherwise,  where  injured  miner  sued,  and,  when 
demurre'r  was  sustained  to  the  declaration,  amended,  after  cause  was 
barred,  by  adding  allegation  that  employer  had  elected  not  to  cony 
within  the  act,  he  could  not  recover;  the  original  declaration  being  not 
merely  defective,  for  the  allegation  that  employer  is  not  covert  by 
the  act  is  essential  to  the  statement  of  the  cause  of  action  at  common  law. 
(For  other  cases,  see  Limitation  of  Actions,  Dec.  Dig.  §  127 [14 J.) 

Appeal  from  Appellate  Court,  Second  District  on  Error  to  Circuit 
Court,  La  Salle  County;  Edgar  Eldredge,  Judge.. 

Action  by  John  Davis  against  the  St.  Paul  Coal  Company.  Judgment 
for  defendant,  which  was  affirmed  by  the  Appellate  Court,  and  plaintiff 
appeals.    Affirmed. 

Browne  &  Wiley  and  Butters  &  Gark,  all  of  Ottawa,  for  appellant. 
Duncan  &  O'Conor,  of  Ottawa,  for  appellee. 

Farmer,  J.  Appellant  (hereafter  called  plaintiff)  brought  an  action 
against  the  appellee  (hereafter  referred  to  as  defendant),  plaintiff's  em- 
ployer, in  the  circuit  court  of  La  Salle  county,  to  recover  damages  for  a 
personal  injury  to  plaintiff,  alleged  to  have  resulted  from  the  negligence 
of  defendant.  The  declaration  contained  two  counts  and  stated  a  case 
for  a  recovery  in  an  action  at  common  law.  It  contained  no  allegation 
that  the  parties  had  elected  not  to  operate  under  the  Workmen's  Com- 
pensation Act  (Kurd's  Rev.  St.  1916,  c.  48,  §§  126-152h).  Defendant 
demurred  to  the  declaration,  the  court  sustained  die  demurrer,  and  plaintiff 
asked  and  was  granted  leave  to  amend  the  declaration.  The  amendment 
consisted  of  inserting  in  each  count  an  allegation  that  before  plaintiff  was 
injured  defendant  had  elected  to  not  operate  under  the  Workmen's 
Compensation  Act.  The  injury  to  the  plaintiff  was  received  November 
8,  1913.  The  amendment  was  filed  November  14,  1917.  To  the  amended 
declaration  defendant  pleaded  the  statute  of  limitations.  Plaintiff  de- 
murred to  that  plea,  but  the  court  overruled  the  demurrer.  Plaintiff 
elected  to  stand  by  his  demurrer,  and  the  court  rendered  judgment  in 
favor  of  defendant  and  against  plaintiff  for  costs.  Plaintiff  prosecuted 
an  appeal  to  the  Appellate  Cx)urt  for  the  Second  District,  jvhere  the 
judgment  was  affirmed.  The  Appellate  Court  granted  a  certificate  of 
importance  and  an  appeal  to  this  court,  and  the  case  is  brought  to  review 
the  judgment  of  the  Appellate  Court. 

The  original  declaration  stated  a  cause  of  action  for  damages  at 
common  law  for  a  personal  injury.  Defendant  was  engaged  in  coal 
mining,  and  plaintiff  was  employed  by  it  in  that  business.    There  was  no 

♦Decision  rendered,  Dec.  18,  19ia    121  N.  E.  Rep.  181. 
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averment  in  the  original  declaration  that  the  parties  had  elected  *  not 
to  be  bound  by  the  Workmen's  Compensation  Act.  By  section  1  (sec- 
tion 126)  of  that  act  an  employer  who  elects  to  provide  and  pay  com- 
pensation for  accidental  injuries  to  employees  is  relieved  of  any  liability 
for  damages  except  as  provided  in  tfie  act  Section  2  (section  127) 
provides  that  every  employer  enumerated  in  paragraph  (b)  of  section  3 
shall  be  conclusively  presumed  to  be  subject  to  the  act,  unless  he  has 
given  notice  of  his  election  otherwise,  in  the  manner  therein  provided. 
Persons  or  corporations  engaged  in  "mining,  surface  mining  or  quarrying" 
are  engaged  in  employments  which  are  by  said  section  3  conclusively 
presunied  to  be  subject  to  the  act,  unless  they  have  elected  to  the 
contrary,  and  section  6   (section  131)  provides: 

*'No  common  law  or  statutory  right  to  recover  damages  for  injury 
or  death  sustained  by  any  employee  while  engaged  in  the  line  of  his 
duty  as  such  employee  other  than  the  compensation  herein  provided  shall 
be  available  to  any  employee  who  is  covered  by  the  provisions  of  this 
act,  to  any  one  wholly  or  partially  dependent  upon  him,  the  legal  repre- 
sentatives of  his  estate,  or  any  one  otherwise  entitled  to  recover  damages 
for  such  injury." 

The  action  was  brought  against  an  employer  whom  the  law  con- 
clusively presumes  is  subject  to  the  Workmen's  Compensation  Act  and 
who  was  not  liable  in  a  common-law  action  to  an  employee  for  damages  for 
any  injury  sustained.  Plaintiff,  by  amending  his  declaration,  after  the 
demurred  was  sustained,  so  as  to  allege  that  the  parties  had  elected  not  to 
be  boimd  by  the  act,  impliedly  acquiesced  in  the  court's  action  and 
amended  the  declaration  so  that  as  amended  it  stated  a  case  at  common 
law.    This  was  done  after  the  bar  of  the  statute  had  become  complete. 

The  original  declaration  did  not  defectively  state  a  cause  of  action, 
which  might  be  good  after  verdict.  In  Beveridge  v.  Illinois  Fuel  Co., 
283  111.  31,  119  N.  E,  46,  the  declaration  alleged  the  parties  had  elected 
not  to  be  bound  by  the  Workmen's  Compensation  Act,  but  there  was  a 
failure  of  proof  by  the  plaintiff  of  that  allegation.  Discussing  the  ques- 
tion this  court  said: 

"It  was  essential,  therefore,  to  the  statement  of  a  cause  of  action  for 
a  negligent  injury  by  an  employee  against  his  employer,  that  it  should 
appear  that  the  employer  was  not  covered  by  the  provisions  of  the  act. 
A  declaration  which  fails  to  state  a  fact  whose  existence  is  necessary 
to  entitle  the  plaintiff  to  recover  does  not  state  a  cause  of  action.  Walters 
V.  City  of  Ottawa,  240  111.  259  [88  N.  E.  651])." 

That  decision  is  conclusive  of  the  question  here  involved,  and  it 
requires  no  further  discussion,  unless  we  were  of  opinion  that  decision 
was  erroneous.  We  entertain  no  such  opinion,  but  are  satisfied  with  its 
soundness  and  must  adhere  to  it. 

This  question  was  not  squarely  passed  upon  in  Zukas  v.  Appleton 
Manf.  Co.,  279  111.  171,  116  N.  E.  610,  and  in  Barnes  v.  Illinois  Fuel 
Co.,  283  111.  173,  119  N.  E.  48;  but  what  was  said  in  those  cases  clearly 
indicates  the  view  of  the  court  was  in  harmony  with  the  rule  laid  down 
in  the  Beveridge  Case,  and  is  in  no  way  in  conflict  with  that  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


LEFENS  ct  al. 

V. 

INDUSTRIAL   COMMISSION   ct   al.     (No.    12162.)*      . 

1.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

EVIDENCE— COM  PETENC  Y. 

In  proceedings  under  the  Workmen's  Compensation  Act  to  recover 
for  the  death  of  an  employee,  killed  by  falling  down  a  stairway,  evidence 
that  deceased  was  habitually  intemperate  was  incompetent,  where  there 
was  direct  testimony  that  he  was  sober  at  the  time  of  the  accident 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

2.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

INJURIES  "ARISING  OUT  OF  EMPLOYMENT." 

An  employee  so  drunk  and  helpless  that  he  can  no  longer  follow  his 

employment  is  not  engaged  therein,  and  an  injury  received  while  in  such 

condition  does  not  arise  out  of  the  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  371.) 

3.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

QUESTIONS  OF  FACT. 

As  to  whether  an  employee,  killed  by  falling  down  a  stairway,  was 
intoxicated,  is  a  question  of  fact,  in  proceedings  tmder  the  Workmen's 
Compensation  Act,  where  the  evidence  is  contradictory,  and  will  not  be 
reviewed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

4.  MASTER   AND    SERVANT— WORKMEN'S   COMPENSATION- 

REVIEW. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  it  is  the 
duty  of  the  arbitrator,  the  committee  of  arbitration,  and  the  Industrial 
Commission  fairly  and  impartially  to  consider  and  weigh  all  evidence 
presented,  and  make  their  findings  in  accordance  with  the  preponderance 
of  the  evidence,  and  their  conclusions  on  questions  of  fact,  based  on 
conflicting  evidence,  are  not  subject  to  review. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

Error  to  Circuit  Court,  Cook  (bounty;  Oscar  M.  Torrison,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  William  J. 
Bowe,  administrator  of  the  estate  of  Andrew  Erickson,  opposed  by  Marie 
Lefens  and  others,  employers.  Qaimant  was  awarded  compensation,  and 
a  writ  of  certiorarr  by  the  circuit  court  was  quashed,  and  the  employers 
bring  error.    Affirmed. 

F.  J.  Canty,  J.  C.  M.  Qow,  and  (korge  D.  Anthony,  all  of  Chicago, 
for  plaintiffs  in  error. 

Augustine  J.  Bowe,  of  Chicago,  for  defendants  in  error. 

Dunn,  J.  The  plaintiffs  in  error  are  the  owners  of  the  Teutonic 
Building,  in  Chicago,  and  Andrew  Erickson  was  in  their  employ  as  a 

♦Decision  rendered,  Dec.  18,  1918.     121  N.  E.  Rep.  182. 
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janitor,  having  to  attend  to  the  fifth,  sixth,  and  seventh  floors.  On 
Janoary  17,  1917,  he  was  found  at  the  bottom  of  the  stairs  of  the  sixth 
floor  with  a  fractured  skull,  from  which  he  died.  On  the  application  of 
his  administrator  an  award  was  made  under  the  Workmen's  Compensation 
Act  (Hurd's  Rev.  St  1917,  c.  48,  §§  126-152i) against  the  plaintiffs  in 
error.  A  writ  of  certiorari  issued  by  the  circuit  court  was  quashed,  and 
this  writ  of  error  was  sued  out 

Mrs.  Erickson,  the  widow,  testifled  that  she  came  to  the  Teutonic 
Building  about  6  o'clock  in  the  evening,  and  the  deceased  came  a  little 
later.  They  went  to  the  seventh  floor,  where  he  took  off  his  clothes  and 
dusted  the  hall  and  steps  for  a  few  minutes,  while  she  went  to  the  other 
side.  He  had  a  dust  cloth  with  him  and  went  downstairs,  and  the  next 
thing  she  knew  she  heard  him  fall.  She  went  downstairs,  and  found  him 
lying  on  the  sixth  floor,  and  picked  him  up.  There  was  no  one  on  the 
sixth  floor,  and  she  was  alone  on  the  seventh  floor,  and  he  was  sober. 

[1]  The  plaintiffs  in  error  sought  to  prove  Erickson's  habits  as  to 
sobriety  or  drinking,  and  insist  that  the^  had  a  right  to  prove  that  he 
was  habitually  intemperate;  but  the  arbitrator  refused  to  hear  the  evi- 
dence. It  was  incompetent,  for  direct  testimony  that  a  person  was  sober 
at  a  particular  time  is  not  contradicted  by  evidence  that  he  is  in  the 
habit  of  drinking  or  becoming  intoxicated. 

[2,  3]  Several  witnesses  testified  that  Erickson  was  drtmk  when  he 
came  to  the  building,  and  it  is  contended  by  the  plaintiffs  in  error  that 
the  accident  arose  out  of  his  intoxication,  and  not  out  of  or  in  the 
course  of  his  employment,  and  they  argue  that  the  preponderance  of  the 
evidence  is  that  he  was  drunk  when  he  came  to  the  building.  We  said  in 
Hahnemann  Hospital  v.  Industrial  Board,  282  111.  316,  118  N.  E.  767, 
that  an  emplo3ree  so  drunk  and  helpless  that  he  can  no  longer  follow 
his  employment  cannot  be  said  to  be  engaged  in  his  employment,  and 
an  injury  received  while  in  that  condition  does  not  arise  ovt(  of  his 
employment  The  condition  of  the  deceased  as  to  his  intoxication  was  a 
question  of  fact,  on  which  the  evidence  was  contradictory,  and  we  are 
authorized  to  examine  the  record  for  errors  of  law  only.  Parker- Wash- 
ington Co.  V.  Industrial  Board,  274  111.  498,  113  N.  E.  976. 

[4]  It  is  the  duty  of  the  arbitrator,  the  committee  of  arbitration,  and 
the  Industrial  Commission  fairly  and  impartially  to  consider  and  weigh 
all  the  evidence  presented  to  them,  and  make,  their  findings  in  accordance 
with  the  preponderance  of  the  evidence.  THeir  conclusions  on  questions 
of  fact,  based  upon  conflicting  evidence,  are  not  subject  to  review.  Mrs. 
Erickson's  testimony  fairly  tends  to  show  that  the  deceased  was  sober, 
and  received  his  injury  while  engaged  in  the  performance  of  his  duties. 
It  is  not  within  our  province  to  consider  the  weight  of  the  evidence  to 
the  contrary. 

Judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


DIETRICH 

V. 

INDUSTRIAL  BQASP  et  al     (No.  12300.)* 

MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION  — 
The  CHiild  Labor  Law,  the  Women's  Ten  Hour  Law,  the  Health, 
Safety,  and  Comfort  Act,  and  a  city  ordinance  requiring  persons  con- 
ducting meat  markets  to  take  out  licenses,  and  imposing  penalties  for 
false  weights,  do  not  bring  an  enxployer  conducting  a  store  and  butcher 
shop  within  the  Workmen's  Compensation  Act  by  reason  of  section  3, 
cl.  8,  applying  the  act  to  persons  engaged  in  enterprises  in  which  statutory 
or  municipal  ordinance  regulations  are  imposed  for  the  protection  of 
employees. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Error  to  Circuit  Court,   Peoria  County;  John   M.   Niehaus,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Esther  W. 
Dietrich  to  recover  for  the  death  of  her  husband,  George  L.  Dietrich, 
opposed  by  Grant  Furry,  employer.  The  refusal  of  an  award  was  affirmed, 
a  writ  of  _  certiorari  was  quashed  on  defendant's  motion,  and  claimant 
brings    error.    Affirmed. 

R.  H.  Lovett,  L.  O.  Eagleton,  and  Howard  White,  all  of  Peoria,  for 
plaintiflF  in  error. 

Dailey,  Miller,  McCormick  &  Radley,  of  Peoria,  for  defendant  in 
error. 

Dunn,  J.  George  L.  Dietrich  was  an  employee  of  Grant  Furry,  and 
in  the  course  of  his  employment'  on  November  15,  1915,  received  an  injury 
in  consequence  of  which  he  died  a  few  days  later.  He  left  a  widow, 
Esther  M.  Dietrich,  who  applied  to  the  Industrial  Board  for  an  award 
under  the  Workmen's  Compensation  Act.  An  arbitrator  was  appointed, 
and  his  finding  was  that  Dietrich  and  Furry,  his  employer,  were  not  on 
the  day  of  the  accident  operating  under  the  provisions  of  the  Workmen's 
Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i).  On  a 
petition  for  review  the  Industrial  Board  affirmed  the  finding  of  the 
arbitrator,  and  the  applicant  sued  out  of  the  circuit  court  of  Peoria 
county  a  writ  of  certiorari.  On  motion  of  respondent  the  writ  was 
quashed,  and  the  applicant  has  sued  out  a  writ  of  error  to  review  the 
judgment  of  the  circuit  court. 

At  the  time  of  the  accident  Grant  Furry  was  engaged  in  conducting 
a  retail  grocery  store  and  butcher  shop  in  the  city  of  Peoria  and  in 
connection  with  the  butcher  shop  buying  and  selling  poultry,  dressed  and 
live.  The  business  was  conducted  in  a  one-story  building,  under  which  was 
a  cellar  where  the  reserve  stock  of  goods  was  stored.  No  power-driven 
machinery  was  used  in  connection  with  the  business,  although  a  meat 
grinder  and  a  coffee  and  spice  grinder,  both  hand-driven,  were  used. 
The  deceased  was  employed  as  a  butcher.  His  duties  consisted  in  carving, 
wrapping  and  selling  meats.  He  also  acted  as  a  general  handy  man  about 
the  store  and  butcher  shop,  selling  groceries  and  helping  to  store  the 
surplus  stock  in  the  cellar,  bringing  up  supplies  from  the  cellar  to  the 

♦Decision  rendered,  Dec  18,  1918.     121  N.  E.  Rep.  226. 
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butcher  shop  and  store,  and  doing  repair  work  to  the  building,  toilets 
and  fences.  On  November  15,  1915,  while  assisting  in  storing  in  the 
cellar  cans  of  lard  packed  in  crates,  which  were  let  dawn  from  the  street 
bv  means  of  a  chute,  his  thumb  was  accidentally  crushed,  and  from 
blood  poisoning  resulting  from  this  injury  he  died  on  November  24,  1915. 

Furry  had  not  elected  either  to  be  bound  or  not  to  be  bound  by  the 
provisions  of  the  Workmen's  Compensation  Act,  but  the  plaintiff  in  error 
insists  that  he  was  bound  by  its  provisions  by  reason  of  clause  8  of 
section  3  of  the  act,  because  he  was  engaged  in  an  enterprise  in  which 
statutory  or  municipal  ordinance  regulations  are  imposed  for  the  protec- 
tion and  safeguarding  of  the  employees  or  of  the  public  therein.  The 
statutory  and  municipal  ordinance  regulations  which  the  plaintiff  in  error 
*  contends  bring  the  defendant  in  error  within  the  provisions  of  the  act 
arc  the  Child  I-abor  Law  (Kurd's  Rev.  St  1917,  c.  48.  §§  20  to  2Ck)),  the 
Women's  Ten  Hour  Uw  (Kurd's  Rev.  St.  1917,  c.  48,  §§  121-125),  the 
Health,  Safety,  and  Comfort  Act  (Kurd's  Rev.  St  1917^  c.  48,  §§89120), 
and  an  ordinance  of  the  city  of  Peoria  which  requires  every  person 
conducting  a  meat  market  to  obtain  a  license  to  do  so  and  imposes  penal- 
ties for  false  weights  or  sales  without  weighing,  the  application  for  which 
license  must  be  accompanied  by  a  certificate  from  the  commissioner  of 
health  stating  that  the  place  in  which  it  is  proposed  to  carry  on  such 
business  is  in  a  sanitary  condition  and  is  a  fit  place  for  carrying  on  such 
business.  These  statutory  and  municipal  regulations  are  not  of  the 
character  referred  to  in  clause  8  of  section  3  of  the  Workmen's  Compensa- 
tion Act    The  title  of  that  act  is: 

"An  act  to  promote  the  g^eneral  welfare  of  the  people  of  this  state 
by  providing  compensation*  for  accidental  injuries  or  death  suffered  in  the 
course  of  employment  within  this  state,"  etc. 

Compensation  for  accidental  injuries  or  death  is  the  subject  of  the 
act  and  its  language  must  be  construed  with  reference  to  that  subject. 
When  it  is  said  that  it  shall  apply  in  any  enterprise  in  which  statutory  or 
mtuicipal  ordinance  regulations  are  imposed  for  the  protection  and 
safeguarding  of  the  employee  or  the  public  therein,  it  refers  to  such 
regulations  for  the  protection  and  safeguarding  of  employees  or  the 
public  against  accidental  injuries  or  death.  The  ordinance  and  the  statutes 
upon  which  the  plaintiff  in  error  relies  are  not  imposed  upon  the  business 
in  which  the  defendant  in  error  was  engaged  for  such  purposes.  So  far 
as  they  refer  to  machinery  and  the  guarding,  protecting  and  operating  of 
it  they  are  not  applicable  to  his  business,  for  he  had  no  machinery.  The 
only  regulations  in  those  statutes  or  in  the  ordinance  concerning  his 
business  refer  to  sanitation,  the  age  of  children  who  may  be  employed,  the 
manner  of  their  employment,  the  hours  of  work  of  women  whom  he 
may  employ,  the  provision  of  seats  for  them,  the  maintenance  of  equable 
temperature  and  proper  sanitation,  and  the  like.  They  have  no  reference 
to  the  subject-matter  with  which  the  Workmen's  Compensation  Act  is 
concerned. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


SMITH-LOHR  COAL  MINING  CO. 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.   12252.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— RIGHT  TO  COMPENSATION. 

Under  Workmen's  Compensation  Act,  §  7    (a),  a  wife  can  claim  • 
support  if  the  husband  was  under  legal  obligation  to  support  her,  although 
the  spouses  wej-e  not  living  together  at  the  time,  and  the  wife  was  not 
dependent  on  him  for  support 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  %  388.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW. 

Where  the  Industrial  Commission  made  an  award  under  the  Work- 
men's Compensation  Act  for  the  death  of  a  servant,  the  courts  in  their 
review  are  restricted  to  a  determination  whether  there  is  any  evidence 
to  show  that  the  death  arose  out  of  and  in  the  course  of  the  servant's 
employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7 J.) 

3.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— EVIDENCE. 

The  fact  of  injury  or  death  of  a  servant  and  that  it  occurred  in 
connection  with  his  emplo3rment  so  as  to  merit  an  award  under  the 
Workmen's  Compensation  Act  may  be  shown  by  circumstantial  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

4.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—COURSE  OF  EMPLOYMENT— EVIDENCK 

In  a  proceeding  under  the  Workmen's  (Compensation  Act  for  an 
award  for  the  death  of  a  coal  miner,  held,  that  there  was  evidence  tending 
to  show  that  the  death  arose  out  of  and  in  the  course  of  the  employment, 
and  thus  to  sustain  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

5.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— DISTRIBUTION  OF  AWARDS. 

Under  Workmen's  Compensation  Act,  §  7  (f),  and  in  view  of  para- 
graphs (a),  (b),  (c),  held  that,  if  compensation  is  fixed  by  the  Industrial 
Commission,  it  is  required  to  determine  who  is  entitled  to  it  before 
determining  the  amount,  the  provisions  as  to  distribution  by  the  porbate 
court,  applying  only  to  cases  where  the  employer  makes  voluntary  payment 
to  the  administrator. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

Error  to  Circuit   Court,   Christian   County;   J.   C.   McBridc,   Judge. 

Application  by  Mayme  Jones,  administratrix  of  William  D.  Jones,  for 
compensation  under  the  Workmen's  Compensation  Act  against  the  Smith- 
Lohr  Coal  Mining  Company,  the  employer,  for  the  death  of  her  intestate, 
in  which  S.  A.  Jones  and  Elizabeth  Jones,  parents,  filed  an  intervening 

♦Decision  rendered,  Dec  18,  1918.    121  N.  E.  Rep.  231. 
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petition.  The  Industrial  Commission  reversed  the  determination  of  the 
arbitrator  and  rendered  an  award  against  the  employer,  and  in  favor 
of  the  administratrix  as  widow,  and  upon  the  employer's  petition  for 
certiorari  the  circuit  court  confirmed  the  award  and  entered  judgment 
thereon,  and,  the  case  having  been  certified  as  one  proper  to  be  heard  by 
the  Supreme  Court,  the  emplpyer  brings  error.    Affirmed. 

Charles  C.  Le  Forgee,  George  W.  Black,  and  Thomas  W.  Samueb, 
all  of  Decatur,  for  plaintiff  in  error. 

Griffith  &  Vogelsang,  and  McDavid  &  Monroe,  of  Decatur,  for  de- 
fendants in  error  S.  A.  Jones  and  E.  Jones. 

ChaHes  E.  Springstun,  of  Pana,  and  W.  B.  McBride,  Taylorville,  for 
defendant  in  error  Mayme  Jones. 

Farmer,  J.  William  D.  Jpnes,  ah  employee  of  the  Smith-Lohr  Coal 
Mining  Company,  the  plaintiff  in  error,  died  in  the  mine  of  the  plaintiff  in 
error,  and  while  in  its  employ,  shortly  after  noon  on  the  day  of  September 
26,  1916.  Mayme  Jones,  claiming  to  be  his  widow,  was  appointed  ad- 
ministratrix of  his  estate;  and  filed  an  application  for  an  adjustment  of 
claim  with  the  Industrial  Commission,  stating  that  the  deceased  came 
to  his  death  while  in  the  employ  of  the  plaintiff  in  error.  S.  A.  Jones 
and  Elizabeth  Jones,  parents  of  deceased,  filed  an  intervening  petition, 
claiming  they,  and  not  the  widow,  were  entitled  to  an  award  under  the 
act  The  cause  was  heard  by  an  arbitrator,  where  it  was  agreed  that 
both  decedent  and  plaintiff  in  error  were  subject  to  the  provision  of  the 
Workmen's  Compensation  Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i) 
on  the  day  of  decedent's  death,  and  if  there  was  any  liability  at  all  it  was 
for  $3,500.  Upon  the  hearing  before  the  arbitrator  Mayme  Jones  con- 
tended she  was  entitled  to  an  award  under  the  act  as  the  widow  of  de- 
cedent, whom  he  was  under  obligation  to  support.  The  parents  claimed 
Mayme  Jones  was  not  the  widow  of  decedent,  having  never  been  legally 
married  to  him,  that  decedent  was  under  no  legal  obligation  to  support  her, 
and  that  she  was  living  separate  and  apart  from  him  at  the  time  of  his 
death  without  his  fault 

[1]  Paragraph  (a)  of  section  7  of  the  act  in  force  at  the  time  the 
death  occurred  provided  for  the  payment  of  compensation  to  any  widow, 
child,  or  children  whom  the  deceased  was  under  legal  obligation  to  support, 
and  we  have  held  it  is  not  required  that  the  husband  and  wife  be  living 
together  at  the  time  or  that  she  be  dependent  upon  him  for  support 
It  is  sufficient  if  the  husband  was  under  legal  obligation  to  support  the 
wife.  Goelite  Co.  v.  Industrial  Board,  278  111.  164,  115  N.  E.  855.  The 
parents  contended  they  were  entitled  to  an  award  as  surviving  parents, 
to  whose  support  decedent  had  contributed  within  four  years  next  preced- 
ing his  death.  Both  the  widow  and  the  parents  contended  decedent's 
death  arose  out  of  and  in  the  course  of  his  employment  The  arbitrator 
found  that  decedent's  death  was  due  to  natural  causes,  and  not  to  an 
accidental  injury  arising  out  of  his  employment,  and  denied  an  award. 
Petitioners  submitted  the  case  for  review  to  the  Industrial  Commission, 
which,  on  the  same  evidence  heard  before  the  arbitrator,  set  aside  the 
decision  of  the  arbitrator  and  rendered  an  award  of  $3,500  against  plain- 
tiff in  error  and  in  favor  of  the  widow.  Upon  a  petition  for  certiorari 
the  circuit  court  of  Christian  county  reviewed  the  decision  and  award 
of  the  Industrial  Commission,  confirmed  the  same,  and  entered  judgment 
thereon.  The  circuit  court  certified  the  case  was  one  proper  to  be  heard 
by  this  court,  and  the  case  comes  to  this  court  for  review  by  writ  of  error. 

Plaintiff  in  error  urges  as  grounds  for  reversal:  (1)  That  the  evi- 
dence does  not  prove  the  decedent's  death  was  the  resut  of  an  accidental 
injury  arising  out  of  and  in  the  course  of  his  employment;  and  (2)  that 
neither  the  widow  nor  the  parents  of  decedent  established  the  required 
relationship  and  dependency  under  the  act  to  entitle  either  to  compensation. 
Vol.  ni— Comp.  17. 
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The  widow  and  the  parents  were  represented  by  different  counsel  in 
the  hearings  had  before  the  arbitrator,  the  Industrial  Commission,  and  in 
the  circuit  court,  and  they  have  filed  sparate  briefs  in  this  court  Both 
urge  liability  under  the  act,  and  each  contends  that  they  alone  are  entitled 
to  the  compensation.  Counsel  for  the  parents  also  ask  a  construction  of 
the  Workmen's  Compensation  Act  as  to  whether  that  act  requires  a  de- 
termination by  the  Industrial  Commission  as  to  whom  is  entitled  to  the 
award,  or  if  that  question  should  be  left  to  be  determined  by  the  probate 
court  when  distribution  is  made  of  the  award. 

[2-4]  In  discussing  the  first  contention  of  plaintiff  in  error  it  will  be 
necessary  to  review  the  evidence,  not  to  pass  upon  its  wieght,  but  to  see 
if  there  is  any  evidence  tending  to  show  that  the  death  arose  out  of 
and  in  the  course  of  decedent's  employment  Albaugh-Dover  Co.  v.  In- 
dustrial Board,  278  111.  179,  115  N.  E.  834;  Big  Muddy  Coal  &  Iron  Co.  v.- 
Industrial  Board,  279  111.  235,  116  N.  E.  662.  The  fact  of  the  injury  or 
death  and  that  it  occurred  in  connection  with  the  emplojrment  may  be 
shown  by  circumstantial  evidence.  Ohio  Building  Safety  Vault  Co.  v. 
Industrial  Board,  277  111.  96,  115  N.  E.  149. 

Decedent  had  been  in  the  employ  of  plaintiff  in  error  in  its  mine  for 
several  years.  At  the  time  of  his  death  his  duties  consisted  of  operating 
a  motorcar  in  the  south  entry  of  plaintiff  in  error's  mine.  He  hauled 
empty  cars  from  the  bottom  of  the  shaft  south  through  the  south  entry 
for  a  mile  or  more,  and  then  east  for  about  one-half  a  mile  to  a  place 
called  the  "parting,"  where  there  was  a  switch  track.  He  would  there 
leave  his  string  of  empty  cars  and  haul  a  string  of  loaded  cars  back  to 
the  bottom  of  the  shaft,  returning  the  same  way  he  came.  There  was 
but  a  single-track  railway  in  said  entry,  and  it  is  froim  1%  miles  to  2 
miles  from  the  bottom  of  the  shaft  to  the  place  called  the  parting.  The 
motorcar' operated  by  deceased  had  a  trolley  pole  extending  from  the  car 
to  a  trolley  wire  along  the  west  side  of  the  south  entry.  There  was  a 
seat  on  the  motorcar  for  the  motorman  and  a  headlight  on  each  end  of 
the  car.  When  a  string  of  empty  cars  was  taken  from  the  shaft  to  the 
switch  or  parting,  the  motorman,  by  using  a  lever  for  that  purpose,  could 
cut  off  the  cars  ifrom  the  motorcar,  and  they  would  be  switched  onto  a 
track  to  be  loaded,  and  the  motorcar  would  go  on  the  track  where  loaded 
cars  stood,  couple  on  to  said  cars,  and  haul  them  back  to  the  shaft  A 
man  stayed  at  the  switch  or  parting  for  the  purpose  of  throwing  the 
switch.  Decedent  had  made  several  trips  of  this  character  the  forenoon 
of  the  day  of  his  death.  After  lunch  on  the  day  of  his  death  he  started 
from  the  shaft  with  a  string  of  some  15  empty  cars  for  the  parting. 
Two  employees  of  plaintiff  in  error  were  standing  at  the  switch  or  parting 
ready  to  throw  the  switch.  They  saw  deceased  coming  with  his  string  of 
cars,  and  noticed  something  was  wrong;  for,  instead  of  slackening  the 
speed  of  the  cars  and  detaching  the  cars  from  the  motorcar,  he  came  on 
at  a  fast  rate  of  speed — so  fast  that  the  switch  could  not  be  thrown,  and 
the  string  of  empty  cars  ran  into  the  string  of  loaded  cars,  causing  several 
to  be  derailed  and  coal  to  be  thrown  all  around.  Decedent  did  not  have 
hold  of  the  controller,  and  was  paying  no  attention  to  his  train,  but 
had  his  head  and  arms  resting  on  the  controller,  and  appeared  to  be 
either  unconscious  or  dead.  When  the  men  at  the  switch  reached  deceased 
after  the  collision,  he  was  in  the  same  position  and  was  dead.  He  had 
two  slight  scratches  on  his  face,  and  his  neck  was  broken.  His  cap 
was  later  found  about  a  mile  from  the  parting,  on  the  floor  of  the  entry, 
and  the  lamp  on  his  cap  was  still  burning.  Upon  an  examination  of  de^ 
cedent's  body  no  other  marks  or  other  signs  of  physical  injury  were  ap- 
parent except  an  indentation  on  the  face,  apparently  caused  by  the  pressure 
of  his  face  against  the  controller.  The  roof  of  the  entry  through  which 
the  string  of  cars  passed  was  at  the  lowest  place  about  65  inches  from  the 
rail,  or  about  Zl4  feet  above  the  decedent's  seat  as  motorman.  This  point 
was  75  feet  north  of  where  decedent's  cap  was  found  and  about  a  mile 
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from  the  parting.  One  of  the  men  who  was  at  the  parting  at  the  time 
of  the  accident  testified  that  a  motorman  at  times  had  to  stand  up  to  see 
if  his  strmg  of  cars  was  running  along  all  right. 

Two  doctors  examined  the  body  some  four  or  five  hours  after  the 
accident,  and,  while  neither  expressed  an  opinion  as  to  how  or  when 
decedent's  neck  was  broken,  one  of  them  testified  some  necks  are  easilv 
broken,  and  that  a  man's  neck  might  be  broken  by  coming  in  contact  with 
a  flat  surface  without  the  skin  being  broken  if  at  the  place  of  the 
blow  there  was  sufficient  protection.  The  two  doctors  testified  that, 
assuming  decedent's  head  was  resting  on  his  hands  or  ^rms  at  the 
time  his  train  of  cars  ran  into  the  loaded  cars,  the  shock  of  the  collision 
would  not,  in  their  opinion!  have  been  sufficient  to  have  broken  his  neck. 

It  is  the  theory  of  plaintiff  in  error  that  deceased  died  from  natural 
causes  on  his  way  from  the  bottom  of  the  shaft  with  the  train  of  empty 
cars  to  the  place  where  he  was  to  leave  them  and  take  loaded  cars. 
Deceased  had  complained  that  day  of  not  feeling  well,  and  did  not  eat 
his  lunch.  It  was  shown  that  he  indulged  in  drinking  intoxicating  liquor, 
some  witnesses  testifying  he  would  drink  until  intoxicated,  while  others 
testified  that  he  did  not  drink  excessively  and  that  they  had  never  known 
him  to  be  intoxicated.  There  was  a  depression  or  indentation  in  the 
skin  of  the  face  of  deceased,  which  remained  after  he  was  taken  out  of 
the  mine  and  turned  over  to  the  undertaker.  The  undertaker  and  physi- 
cians testified  that  in  their  opinion  this  indentation  was  caused  by  the 
face  resting  on  some  hard  substance  after  death.  There  is  no  dispute 
that  deceased's  neck  was  broken,  and  the  evidence  tends  to  rebut  the 
theory  that  this  occurred  when  the  motorcar  came  in  collision  with  the 
loaded  cars.  The  proof  warrants  the  inference  that  deceased's  neck  was 
broken  before  that  time,  and  the  further  inference  that  this  was  the 
cause  of  his  death.  There  is  no  direct  evidence  just  how  the  neck  came 
to  be  broken.  .The  most  reasonable  inference  from  the  testimony  is  that 
while  the  cars  were  moving  deceased's  head  came  in  contact  with  the 
roof  of  the  mine.  This  could  easily  have  occurred  by  his  rising  from 
his  seat  to  look  after  his  -train  of  cars  at  a  point  where  the  roof  was 
lowest,  and  it  was  not  far  from  a  low  point  or  place  in  the  roof  that  his 
cap  was  foimd.  The  finding  of  the  cap  would  warrant  the  conclusion 
that  deceased's  head  came  in  contact  with  something  which  knocked  the 
cap  off  his  head.  Plaintiff  in  error  contends  that,  if  this  had  occurred, 
there  would  have  been  physical  evidences  on  the  head  where  it  came  in 
contact  with  the  roof.  There  was  medical  testimony  that  a  cap  might 
be  sufficient  protection  to  prevent  this,  and  that  the  necks  of  some  men 
arc  more  easily  broken  than  the  necks  of  others.  While  the  evidence  is 
by  no  means  conclusive,  it  fairly  tends  to  prove  that  the  death  resulted 
from  an  accident  arising  out  of  and  in  the  course  of  the  employment. 

[5]  Mayme  Jones  testified  she  was  the  widow  of  William  D.  Jones, 
the  deceased,  and  put  in  evidence  a  certificate  of  her  marriage  with  him. 
She  had  been  previously  married  to  a  man  by  the  name  of  Dobbs,  and  it 
is  insisted  it  was  not  shown  that  Dobbs  was  dead  or  that  she  had  ever 
been  divorced  from  him.  She  clgims  the  award  on  the  ground  that  she 
is  the  widow  of  deceased  and  entitled  to  his  support.  There  were  no 
children  of  the  marriage.  The  parents  of  William  D.  Jones  claim  that 
the  widow  was  living  separate  and  apart  from  her  husband  before  and  at 
the  time  of  his  death,  and  that  he  neither  supported  nor  was  under  legal 
obligation  to  support  her.  They  claim  the  award  on  the  ground  that 
the  deceased  had  contributed  to  their  support  within  four  years  previous 
to'  his  death.  It  is  stated  in  the  brief  of  their  counsel  that  it  was  the 
view  of  the  circuit  court  that  which  of  the  claimants  was  entitled  to  the 
award  was  a  question  to  be  determined  by  the  probate  court  that  ap- 
pointed the  administratrix.  The  award  made  was  within  the  limits  fixed 
by  statute  in  such  cases  whether  the  widow  or  the  parents  were  entitled 
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to  it.  Paragraph  (f)  of  section  7  of  the  Workmen's  G)mpensation  Act, 
in  force  at  the  time  of  the  death,  reads  as  follows: 

"The  compensation  to  be  paid  for  injury  which  results  in  death,  as 
provided  in  this  section,  shall  be  paid  at  the  option  of  the  employer  either 
to  the  personal  representative  of  the  deceased  employee  or  to  his  benefi- 
ciaries,and  shall  be  distributed  to  the  heirs  who  formed  the  basis  for 
determining  the  amount  of  compensation  to  be  paid  by  the  employer,  the 
distributees'  share  to  be  in  the  proportion  of  their  respective  dependency 
at  the  time  of  the  injury  on  the  earnings  of  the  deceased:  Provided,  that, 
in  the  judgment  of  the  court  appointing  the  personal  representative,  a 
child's  distributive  share  may  be  paid  to  the  parent  for  the  support  of 
the  child.  The  payment  of  compensation  by  the  employer  to  the  personal 
representative  of  the  deceased  employee  shall  relieve  him  of  all  obligations 
as  to  the  distribution  of  such  compensation  so  paid.  The  distribution  by 
the  personal  representative  of  the  compensation  paid  to  him  by  the 
employer  shall  be  made  pursuant  to  the  order  of  the  court  appointing  him." 
Kurd's  Stat  1916,  p.  1275. 

The  statute  authorizes  the  employer,  at  his  cation,  to  pay  the  com- 
pensation provided  by  section  7  either  to  the  personal  representative  of  the 
deceased  or  to  his  beneficiaries,  to  be  distributed  to  the  heirs  who  formed 
the  basis  for  determining  the  amount  of  the  compensation.  The  payment 
to  the  personal  representative  of  the  deceased  employee,  the  statute  pro- 
vides, shall  relieve  the  employer  of  all  responsibility  for  the  distribution 
of  the  compensation  so  paid,  and  the  distribution  by  the  personal  represen- 
tative shall  be  made  pursuant  to  the  order  of  the  court  appointing  him. 
In  our  opinion,  the  statute  as  to  distribution  of  the  amount  paid  by  the 
employer  to  the  personal  representative  of  the  deceased  applies  only  in 
cases  where  the  employer  voluntarily  pays  the  compensation  to  the  personal 
representative  of  the  deceased  without  a  hearing  and  determination  before 
an  arbitrator  or  the  Industrial  Commission.  If  the  compensation  is  fixed 
by  the  Industrial  Commission,  it  is  required  to  determine  who  is  entitled 
to  the  compensation  before  it  can  determine  the  amount;  for,  if  the 
persons  or  classes  described  in  paragraphs  (a)  and  (b)  of  section  7  are 
entitled  to  the  award,  the  amoimt  to  be  awarded  is  different  from  the 
amount  authorized  by  the  other  paragraphs  of  said  section.  Here  an 
administratrix  of  the  deceased  employee  was  appointed,  and,  no  payment 
having  been  voluntarily  made  by  the  employer,  the  proceeding  authorized 
by  the  statute  for  compulsory  payment  was  instituted.  No  one  could 
doubt  that,  if  the  contesting  claimants  for  the  award  were  the  persons 
embraced  in  paragraphs  (a)  and  (c),  the  amount  of  the  award  could 
not  have  been  determined  without  determining  the  persons  who  were 
entitled  to  it.  The  fact  that  the  claimants  were  the  persons  described  in 
paragraphs  (a)  and  (b),  under  which  paragr2^>hs  the  amount  of  the 
compensation  provided  is  the  same,  could  not  operate  to  relieve  the 
Industrial  Commission  from  the  duty  of  determining  the  person  or 
persons  who  were  entitled  to  the  compensation.  We  do  not  construe  the 
statute  in  such  cases  as  this  to  leave  it  to  the  probate  court  to  determine 
who    is    entitled    to    the    award    made    by    the    Industrial    Commission. 

[6,  7]  Mayme  Jones  testified  on  her  first  examination,  in  her  own 
behalf,  that  she  was  married  to  deceased,  William  D.  Jones,  May  20,  1914, 
and  produced  and  offered  in  evidence  the  marriage  certificate.  On  cross- 
examination  by  counsel  for  plaintiff  in  error  she  testified  she  had  left 
her  husband  about  four  months  before  he  died,  during  which  time  she 
lived  with  her  mother  in  East  St.  Louis;  that  she  had  left  her  husband 
temporarily.  On  cross-examination  by  counsel  for  the  mother  and  father 
of  deceased  Mayme  Jones  testified  she  was  married  to  Francis  Dobbs  iii 
St  Louis  in  1906  and  lived  with  him  about  a  year.  They  had  no  children. 
She  was  not  living  with  Dobbs  at  the  time  of  his  death,  which  she  testified 
occurred  before  she  was  married  to  deceased,  and  that  she  and  Dobbs 
were  never  divorced.    Nancy  Elizabeth  Jones,  mother  of  deceased,  called 
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as  a  witness  in  her  own  behalf,  testified  her  son  and  Mayme  Jones  lived 
at  her  house  about  five  months  after  their  marriage;  that  Mayme  Jones 
then  went  back  home  and  stayed  some  time,  and  on  her  return  she  and 
deceased  lived  in  another  house.  They  separated  twice  before  the  death 
of  decedent.  Mayme  Jones  was  recalled  by  her  counsel  to  testify  as  to 
the  correctness  of  certain  statements  attributed  to  her  by  other  witnesses 
who  had  testified  on  the  hearing.  On  cross-examination  by  counsel  for 
decedent's  parents  she  testified  she  learned  of  her  first  husband's  death 
through  his  relatives  living  in  East  St.  Louis,  and  that  she  had  no 
other  information  of  his  death.  She  further  testified  that  she  was 
confused  when  she  said  she  had  never  been  divorced  from  her  first 
husband  when  she  was  first  on  the  witness  stand.  She  testified  she  was 
divorced  from  him  about  1908,  which  was  after  she  had  heard  he  was 
dead;  that  the  divorce  was  procured  at  the  courthouse  in  East  St  Louis, 
in  which  city  she  was  living  at  that  time.  She  could  not  remember  her 
attorney's  name,  but  said  the  judge's  name  was  Flanningan.  This  testi- 
mony not  only  was  not  objected  to  at  the  time,  but  it  was  developed  and 
brought  out  by  counsel  who  now  object  to  it  as  incompetent  to  prove  the 
divorce.  They  cannot  now  be  heard  to  raise  that  objection.  Goelttz  Co. 
V.  Industrial  Board,  supra. 

The  Judgment  of  the  circuit  court  is  afiirmed. 

Judgment  afiirmed. 


SUPREME  COURT  OF  ILLINOIS. 


WELLS   BROS.   CO. 

V, 

INDUSTRIAL  COMMISSION  et  al.     (No.   12254.)* 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—DUAL  COMPENSATION. 

Under  Workmen's  Compensation  Act,  §  8,  par.  c,  a  workman  so 
injured  as  to  be  entitled  to  compensation  under  pars,  d,  e,  or  f,  may,  if 
disfigured,  also  have  compensation  under  par.  c. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  387.) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—APPEAL— SCOPE  OF  REVIEW. 

On  writ  of  error  to  review  judgment  confirming  award  of  workmen's 
compensation,  the  employer  cannot  attack  basis  of  award  on  ground  not 
presented  before  the  commission  or  the  trial  court 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[3].) 

6.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—HARMLESS  ERROR. 

Where  servant  claimed  total  disability,  and  the  only  evidence  showed 
such  disability,  the  employer  could  not  complain  that  award  for  partial 
disability  was  excessive. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[5].) 

♦  Decision  rendered,  Dec.  18,  1918..    121  N.  E.  Rep.  256. 
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Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceeding  by  Luke  Hallerin  for  workmen's  compensation,  opposed 
by  Wells  Bros.  Company,  employer.  To  review  judgment  confirming 
award  of  Industrial  Commission  for  the  employee,  the  employer  brings 
error.    Affirmed. 

J.  C.  M.  Qow,  of  Chicago,  for  plaintiff  in  error. 
Lc  Bosky  &  Lcvine,  of  Chicago,  for  defendant  in  error. 

Carter,  J.  This  cause  comes  to  this  court  on  a  writ  of  error  sued 
out  by  plaintiff  in  error  to  review  the  judgment  of  the  circuit  court  of 
Cook  county,  that  court  having  certified  that  the  case  was  one  proper  to 
be  reviewed  here. 

On  July  24,  1916,  while  Luke  Hallerin  was  working  for  the  Wel>s 
Bros.  Company  in  a  well  or  caisson  at  Kinzie  and  Dearborn  streets,  in 
Qiicago,  about  90  feet  below  the  surface,  there  was  an  explosion  of  gas 
in  the  caisson,  whereby  Hallerin*s  head,  neck,  arms,  hands,  and  face 
were  burned.  His  nose  was  scarred  on  both  sides  and  its  size  diminished 
at  the  end,  and  his  upper  and  lower  lips  were  also  scarred  in  such  manner 
that  the  shape  of  the  mouth  has  been  altered.  As  the  result  of  these 
bums,  his  face  and  head  are  seriously  and  permanently  disfigured.  His 
hands  and  fingers  were  also  burned  and  disfigured,  and  it  is  claimed  by 
counsel,  and  the  evidence  tended  to  show,  that  he  is  completely  and 
permanently  disabled.  It  was  agreed  on  the  hearing  that  both  parties 
were  under  the  Workmen's  Compensation  Act,  and  that  the  injuries 
resulted  from  an  accident  which  arose  out  of  and  in  the  course  of 
Hallerin's  employment.  He  was  allowed  as  compensation,  under  para- 
graph (c)  of  section  8  of  the  Workmen's  Compensation  Act,  for  serious 
and  permanent  disfigurement  $11.56  per  week  (one-half  his  weekly  wage) 
for  a  period  of  77  weeks,  and  was  also  allowed  $6  per  week  for  314  weeks 
for  permanent  partial  incapacity  resulting  from  his  injuries.  On  the 
case  being  taken  to  the  circuit  court,  the  findings  of  the  Industrial  Com- 
mission were  approved. 

The  only  question  raised  here  by  counsel  for  the  plaintiff  in  error 
is  that  Hallerin  is  not  entitled  to  compensation  both  for  disfigurement 
and  for  partial  disability  under  paragraph  (c)  of  section  8  of  the  Work- 
men's Compensation  Act.     As  amended  in   1915  that  paragraph  reads: 

"For  any  serious  and  permanent  disfigurement  to  the  hand,  head  or 
face,  the  employee  shall  be  entitled  to  compensation  for  such  disfigure- 
ment, the  amount  to  be  fixed  by  agreement  or  by  arbitration  in  accordance 
with  the  provisions  of  this  act,  which  amoiint  shall  not  exceed  one- 
quarter  of  the  amount  of  the  compensation  which  would  have  been 
payable  as  a  death  benefit  under  paragraph  (a),  section  7.  *  *  * 
Provided,  that  no  compensation  shall  be  payable  under  this  paragraph 
where  compensation  is  payable  under  paragraph  (d),  (e)  or  (f)  of  this 
section:  And,  provided,  further,  that  when  the  disfigurement  is  to  the 
hand,  or  face  as  a  result  of  an  injury,  for  which  injury  compensation  is 
not  payable  under  paragraph  (d),  (e)  or  (f)  of  this  section,  compensation 
for  such  disfigurement  may  be  had  under  this  paragraph." 

In  Stubbs  V.  Industrial  Board,  280  111.  208,  117  N.  E.  419,  this  court 
held  that  under  the  Workmen's  Compensation  Act  of  1913  there  could  be 
no  award  for  disfigurement  under  paragraph  (c)  of  section  8  and  also 
for  permanent  partial  incapacity.  Paragraph  (c)  of  the  act  read  the 
same  then  as  it  does  now  with  the  exception  of  the  second  proviso,  com- 
mencing, "And  provided  further,''  which  was  added  by  amendment  in 
1915  (Laws  of  1915,  p.  403). 

[1-4] Counsel  for  plaintiff  in  error  concedes  that  paragraph  (c)  of 
section  8  has  been  amended  since  it  was  construed  in  Stubbs  v.  Industrial 
Board,  supra,  but  contends  that  adding  the  second  proviso  in  no  way 
modifies  or  changes  the  meaning  of  said  paragraph  as  it  was  construed  by 
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this  court  before  such  addition.  He  argues  that  this  second  proviso  does 
no  more  than  set  out  in  specific  words  what  would  necessarily  be  inferred 
from  the  provisions  of  said  paragraph  before  such  amendment.  fThis 
argument  is  without  merit  To  so  construe  the  statute  as  now  amended 
would  leave  the  second  proviso  without  any  meaning.  It  is  the  cardinal 
rule  in  the  construction  of  a  statute  that  it  should  be  so  construed  that 
no  clause,  sentence,  or  word  shall  be  superfluous,  void,  or  insignificant; 
that  the  statute  should  be  so  construed,  if  possible,  that  every  sentence 
and  word  shall  be  given  its  ordinary  meanmg  and  acceptation.  Crozer 
V.  People,  206  111.  464,  69  N.  E.  489.  Paragraph  (c)  under  the  law  of 
1913  provided  specifically  and  clearly  that  compensation  was  payable 
for  serious  and  permanent  disfigurement  to  the  head,  hands,  or  face  and 
fixed  the  amoimt  The  first  proviso,  as  construed  in  the  Stubbs  Case, 
supra,  limited  the  scope  of  this  paragraph  by  providing  that  where  com- 
pensation is  payable  under  paragraph  (d),  (e),  or  (f)  no  compensation 
should  be  had  for  disfigurement.  This  resulted  in  the  situation  that 
where  any  compensation  at  all,  no  matter  how  small,  was  recoverable 
under  paragraph  (d),  (e),  or  (f),  no  compensation  could  be  had  for 
disfigurement  The  second  proviso  added  by  the  amendment  of  1915 
limits  the  first  proviso  in  such  a  way  as  to  cover  a  case  such  as  we  are 
here  considering;  that  is  to  say,  where  a  man  sustains  injuries  which 
disfigure  his  face  or  head  but  do  not  incapacitate  him  and  at  the  same 
time  sustains  injuries  to  other  parts  of  the  body  which  do  result  in 
disability^  then  he  can  recover  for  both.  To  say  that  the  last  proviso 
simply  sets  out  affirmatively  the  inference  to  be  drawn  from  the  first 
proviso  is  unreasonable.  The  intention  of  the  Legislature  is  the  law. 
UphoflF  v.  Industrial  Board,  271  III  312,  111  N.  E.  128,  L.  R.  A.  1916E. 
329,  Ann.  Cas.  1917D,  1;  Hoyne  v.  Danisch,  264  111.  467,  106  N.  E.  341. 
The  L^slature  certainly  never  added  this  last  proviso  intending  not  to 
give  said  paragraph  any  other  or  different  meaning  than  it  had  before. 
The  office  of  the  proviso  is  to  qualify  what  is  affirmed  in  the  body  of 
the  act,  section,  or  paragraph  to  which  it  applies.  In  re  Day,  181  111.  73, 
54  N.  E.  646,  50  L.  R.  A.  519;  Lewis'  Sutherland  on  Stat  Cons.  (2d  Ed.) 
§  352.  The  reasonable  and  natural  construction  of  the  act  as  now 
amended  is  that  compensation  may  be  awarded  if  injuries  result  in  per- 
manent partial  incapacity,  as  provided  for  in  paragraphs  (d),  (e),  and 
(f),  but  if  there  are  also  injuries — ^not  those  compensated  by  paragraphs 
(d),  (e),  and  (f) — resulting  in  permanent  disfigurement  to  the  hands, 
head,  or  face,  they  may  also  be  compensated  for  under  the  second  proviso 
of  paragraph  (c)  of  section  8.  This  being  so,  there  was  no  error  in  the 
Industrial  Commission  allowing  compensation  to  Hallerin  both  for  dis- 
figurement to  liie  head  and  face  and  for  permanent  partial  incapacity  re- 
sulting from  other  injuries. 

[5,  6]  Counsel  for  plaintiff  in  error  further  argues  that  the  evidence 
before  the  Industrial  Commission  furnished  no  data  on  which  to  fix  $6 
per  week  as  the  amount  to  be  allowed  for  permanent  partial  disability. 
We  do  not  think  plaintiff  in  error  is  in  a  position,  on  this  record,  to  raise 
this  question.  It  is  quite  clear  from  the  record  that  the  question  was  not 
raised  before  the  arbitrator  or  before  the  Industrial  Commission,  and 
therefore  it  cannot  be  raised  for  the  first  time  before  the  circuit  court 
or  this  court.  American  Milling  Co.  v.  Industrial  Board,  279  111.  560, 
117  N.  E.  147,  and  cases  cited.  Moreover,  on  the  hearing  before  the 
Industrial  Commission  Hallerin  claimed  complete  disability.  If  plaintiff 
in  error  claimed  that  he  was  only  partially  disabled,  that  was  a  matter 
of  defense  upon  which  it  should  have  introduced  testimony;  but  it  failed 
to  do  so,  and  therefore,  imder  the  reasoning  of  this  court  in  Victor 
Chemical  Works  v.  Industrial  Board,  274  111.  11,  113  N.  E.  173,  Ann. 
Cas.  1918B,  627,  that  question  cannot  be  raised  here.  As  Hallerin  claimed 
total  disability  and  so  testified,  and  the  arbitrator  found  that  he  was  not 
completely  but  only  partially  disabled  and  made  an  award  accordingly, 
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the  error,  if  any,  in  the  finding,  would  consist  in  allowing  too  little  rather 
than  too  great  an  award  on  this  question,  as  the  only  testimony  in  the 
record  tends  to  show  that  he  was  totally  disabled.  Plaintiff  in  error 
cannot  be  heard  to  object  because  the  finding  against  it  was  for  too  small 
an  amount    Becker  v.  People,  164  111.  267,  45  N.  E.  500. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


METAL  STAMPINGS  CORPORATION 

V, 

INDUSTRIAL  COMMISSION  et  al.     (No.   12250.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW. 

Where  there  is  evidence  tending  fairly  to  prove  that  a  deceased  em- 
ployee contributed  to  the  support  of  his  parents,  etc,  so  as  to  entitle  them 
to  the  compensation  under  the  Workmen's  Compensation  Act,  §  7,  the 
sufficiency  of  the  evidence  cannot  be  reviewed  by  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT-CONTRIBUTION  TO  SUPPORT  OF  PARENTS. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  held,  that 
there  was  competent  evidence  to  show  that  the  deceased  employee,  who 
was  a  minor  child,  had  within  four  years  previous  to  his  injury  con- 
tributed to  the  support  of  his  parents,  so  as  to  stistain  in  reviewing  court 
an  award  in  their  favor  under  section  7. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—RIGHT  OF  PARENTS. 

To  entitle  the  parents  of  a  deceased  employee  who  died  during 
minority  as  a  result  of  an  injury  in  the  course  of  his  employment  to 
compensation  under  the  Workmen's  Compensation  Act,  §  7,  it  is  not 
necessary  that  the  contribution  of  the  minor  was  in  excess  of  his  expenses 
or  that  the  contribution  to  the  parents  had  any  regularity. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACrr— RIGHT  OF  PARENTS— "CONTRIBUTES  TO  SUPPORT 

OF  PARENTS." 

It  is  the  duty  of  parents  to  support  minor  children  until  they  reach 
the  age  of  majority,  and  a  minor  child  "contributes  to  the  support  of 
its  parents"  within  the  Workmen's  Compensation  "Act  when  it  contributes 
a  substantial  sum  to  the  support  of  the  family,  etc 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

Error  to  Circuit  Court,  La  Salle  County;  Joseph  B.  David,  Judge. 
Application  by  Patrick  Mascel  and  Nellie  Mascel  under  the  Work- 

♦  Decision  rendered,  Dec.  18,  1918.     121  N.  E.  Rep.  258. 
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men's  Q>inpensation  Act  for  compensation  for  the  death  of  John  Mascel, 
their  deceased  son.  against  the  Metal  Stampings  Corporation,  the  em- 
ployer, in  which  Ralph  A.  Green,  administrator  of  the  estate  of  John 
Mascel,  was  substituted  as  applicant.  The  Industrial  Board  affirmed  the 
award  of  the  arbitrator,  and  the  employer  brought  certiorari.  The  circuit 
court  confirmed  the  award  as  corrected,  and  certified  that  the  cause  was 
one  proper  to  be  reviewed  by  the  Supreme  Court,  and  the  employer 
brings  error.    Affirmed. 

MacChesney,  Becker,  Angerstein  &  Rol^o,  of  Chicago,  for  plaintiff  in 
error. 

Robert  E.  Larkin,  of  Streator,  for  defendant  in  error. 

Duncan,  C  J.  On  December  13,  1915,  Patrick  Mascel  and  Nellie 
Mascel  filed  an  application  with  the  Industrial  Board  for  an  adjustment 
of  their  claim  for  compensation  for  the  death  of  their  deceased  son, 
John  Mascel,  who  died  as  a  result  of  an  injury  received  by  him  August  18, 
1915,  while  working  for  the  Metal  Stampings  Corporation,  plaintiff  in 
error.  Ralph  A.  Green,  administrator  of  the  estate  of  John  Mascel,  was 
later  substituted  as  appellant  A  hearing  on  the  application  was  had 
before  the  arbitrator,  and  an  award  was  made  in  favor  of  applicant  On 
review  the  Industrial  Board  affirmed  the  award  of  the  arbitrator.  A 
writ  of  certiorari  was  sued  out  of  the  circuit  court  of  La  Salle  coimty, 
and  that  court,  upon  stipulation  of  the  parties,  fixed  the  amount  of  com- 
pensation at  $4.62  per  week  for  a  period  of  416  weeks  as  the  correct 
amount,  provided  compensation  was  allowable.  The  court  then  entered 
an  order  confirming  the  award  as  corrected,  and  certified  that  the  cause 
is  one,  in  his  opinion,  proper  to  be  reviewed  by  this  court.  iThis  writ 
of  error  followed. 

[1-4]  The  only  question  presented  and  argued  in  this  case  is  whether 
or  not  the  deceased  had,  within  four  years  previous  to  the  time  of  his 
injury,  contributed  to  the  support  of  his  parents,  so  as  to  entitle  them 
to  compensation  under  the  provisions  of  section  7  of  the  Workmen's 
Compensation  Act  in  force  in  1915  (Kurd's  Rev.  St.  1917,  c  48,  §§  126- 
152i).  If  there  is  competent  evidence  in  the  record  which,  standing  alone, 
fairly  tends  to  prove  that  the  deceased  had  contributed  to  the  support  of 
his  parents,  as  aforesaid,  within  four  years  previous  to  his  injury,  neither 
the  circuit  court  nor  this  court  may  question  its  sufficiency,  as  the  question 
of  the  sufficiency  of  the  evidence  is  not  for  the  courts.  Victor  Chemical 
Works  V.  Industrial  Board,  274  111.  11.  113  N.  E.  173,  Ann.  Cas.  1918B,  627. 

On  the  day  of  his  injury  John  Mascel,  who  was  then  in  his  eighteenth 
year,  was  working  in  plaintiff  in  error's  factory  with  a  power-driven  drill 
press  used  for  boring  holes  in  the  backs  of  brushes.  The  drill  made  about 
3,000  revolutions  a  minute,  and  when  in  operation  would  become  highly 
heated.  A  thumb  of  the  deceased  was  caught  under  the  drill,  and  a 
hole  was  drilled  entirely  through  the  nail,  bone  and  flesh  thereof.  A 
night  or  two  following  the  injury  the  deceased  became  sick,  and  his 
temperature  rose  to  102  degrees.  He  was  then  taken  to  a  hospital,  where 
he  died  about  ten  days  afterwards.  According  to  the  testimony  of  the 
physician  his  death  was  due  to  infection  from  the  injury.  The  deceased 
worked  at  the  plaintiff  in  error's  factory  the  last  four  days  in  June,  1915, 
and  from  thence  up  to  the  date  of  the  injury,  during  which  time  he  had 
earned  $10L92.  Of  that  amount  $75.89  was  paid  to  him,  and  plaintiff  in 
error  held  out  and  applied  $20  to  its  claim  against  his  father  for  money 
advanced  or  loaned  to  the  father,  and  the  balance  of  $6.03  due  the  de- 
ceased was  also  applied  by  plaintiff  in  error  to  settle  a  balance  due  from 
the  father  on  said  advancement  to  him.  During  the  previous  year  1914 
the  deceased  had  earned  at  plaintiff  in  error's  factory  $262.94,  all  of  which 
was  by  him  paid  to  his  mother,  Nellie  Masce^  and  was  used  in  the  sup- 
port of  the  family,  according  to  the  undisputed  evidence  in  the  record.  He 
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also  earned  in  1913  at  plaintiff  in  'error's  factory  the  sum  of  $32.35,  which 
was  also  paid  to  his  mother  and  used  for  the  support  of  the  family.  The 
evidence  further  shows  that  the  $75.89  paid  to  the  deceased  in  1915  by 
plaintiff  in  error  was  all  by  him  turned  over  to  his  mother,  and  was 
likewise  bv  her  used  for  the  support  of  the  family,  and  that  a  part  of  his 
earnings  for  1912  was  by  him  paid  to  her  and  by  her  used  in  the  saine 
manner,  but  the  amount  of  his  earnings  in  that  year  and  the  amount  paid 
to  his  mother  do  not  appear  in  the  record.  The  total  amount  of  eammgs 
of  the  deceased  paid  to  his  mother  and  father  and  used  in  support  of 
the  family  for  the  years  1913,  1914,  and  1915  was  $39721,  or  an  average 
of  $132.40  a  year.  It  is  also  shorwn  by  the  record  that  the  deceased's 
father,  Patrick  Mascel,  was  a  wage-earner,  only  receiving  for  his  wages 
$65  per  month,  and  that  during  the  greater  portion  of  the  time  that  the 
deceased  was  earning  money  for  the  family  in  1915  in  plaintiff  in  error's 
factory  the  father  was  idle  and  not  earning  wages,  and  that  during  that 
time  the  deceased's  wages  kept  up  the  family,  which  consisted  of  the 
parents  and  six  boys  besides  the  deceased,  ranging  from  4  months  to  18 
years  of  sjge,  the  deceased  being  the  eldest  Under  this  showing  the 
entire  family  of  nine  persons  required  for  ther  support  less  than  ^00  a 
year,  counting  all  the  wages  earned  by  the  father  and  the  deceased,  or 
less  than  $9  per  person  a  month.  For  the  last  three  years  the  deceased 
contributed  to  this  support  more  than  $11  per  month,  and  was  away  from 
the  family  at  school  during  the  early  part  of  1915,  where  lodging  and 
board,  clothing,  and  expense  money,  as  well  as  tuition,  were  furnished  to 
him  without  cost  to  himself  or  any  member  of  his  fa"mily. 

The  deceased  on  January  1,  1915,  had  commenced  college  in  preparation 
for  the.  priesthood,  and  was  to  study  each  year  until  he  completed  his 
course;  his  work  and  earnings  being  Hmited  to  his  vacation  periods. 
Plaintiff  in  error  insists  that  a  fair  consideration  of  the  evidence  is  that 
the  deceased  during  vacation  did  some  work  for  which  he  earned  some 
wages,  which  were  turned  over  to  the  parents  with  the  understanding  that 
the^  were  to  pay  the  expenses  of  his  education  with  that  money.  This 
claim  is  based  upon  an  apparent  contradiction  in  the  testimony  of  Patrick 
Mascel  given  at  the  hearing  before  the  Industrial  Board  and  that  given 
by  him  before  the  coroner's  inquest  A  careful  consideration  of  his  tes- 
timony at  these  different  hearings  convinces  us  that  even  his  testimony 
supports  the  finding  of  the  Industrial  Board,  and  that  when  he  is  properly 
understood  his  testimony  is  not  conflicting  except  in  a  few  statements 
which  are  unimportant,  and  the  conflicts  therein  are  shown  by  him  to 
have  been  caused  either  by  his  testimony  being  misquoted  or  given  by 
him  as  the  result  of  a  pure  mistake,  on  his  part.  The  other  evtddice  in 
the  record  amply  supports  the  finding  of  the  board,  which  is  therefore 
conclusive. 

Paragraph  (b)  of  section  7  of  the  Workmen's  Compensation  Act  afore- 
said provides  as  follows: 

"If  no  amount  is  payable  under  paragraph  (a)  of  this  section  and  the 
employee  leaves  any  widow,  child,  parent,  gradparent  or  other  lineal  heir, 
to  whose  support  he  had  contributed  within  four  years  previous  to  the 
time  of  his  injury,  a  sum  equal  to  four  times  the  average  annual  earnings 
of  the  employee,  but  not  less  in  any  event  than  sixteen  hundred  and  fifty 
dollars  and  not  more  in  an^  event  than  thirty-five  hundred  dollars." 

Under  this  paragraph  it  is  not  necessary  that  contributions  by  a  child 
in  support  of  its  parents  should  be  in  excess  of  the  child's  own  cost  and 
expense  before  the  parents  would  be  entitled  to  recover  compensation 
for  his  death,  as  contended  by  plaintiff  in  error.  It  was  the  duty  of  the 
parents  to  support  the  deceased  until  he  reached  the  age  of  majority,  and 
within  the  meaning  of  the  statute  the  child  contributes  to  the  support  of 
its  parents  when  it  contributes  a  substantial  sum  to  the  support  of  the 
family,  although  that  sum  is  less  than  the  actual  cost  and  expense  of  its 
support  and  maintenance  if  the  child  is  a  minor  or  is  in  a  condition  to 
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demand  legal  support  from  its  parents.  It  is  not  necessary  that  the 
parents  be  dependent  upon  such  deceased  child  or  that  his  contribution  to 
their  support  have  any  regularity.  Commonwealth  Edison  Co.  v.  Indus- 
trial Bo^d,  277  111.  74,  115  N.  E.  158.  If  it  were  necessary  in  this  case 
for  the  proof  to  show  that  the  parents  were  dependent  upon  the  deceased 
for  support  or  that  they  were  particularly  dependent  upon  him  for  sup- 
port— ^i.  e.,  that  his  contribution  to  their  support  was  greater  than  the  cost 
and  expense  to  the  parents  for  his  support — that  showing  is  clearly  made 
in  this  record  for  the  three  years  preceding  his  death. 

As  the  evidence  in  the  record  is  ample  to  sustain  the  finding  and  award 
of  the  Industrial  Board,  the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


APPELLATE  COURT  OF  INDIANA. 


.ETNA  LIFE  INS.  CO. 

SHIVELEY  ET  AL.      (No.  10246.)* 

1.  MASTER    AND    SERVANT—WORKMEN'S     COMPENSATION 

ACT-COMPENSATION  AGREEMENTS. 
A  compensation  agreement,  entered  into  under.  Workmen's  Compensa- 
tion Act,  §  57,  as  amended  by  Acts  1917,  c  81,  §  4,  and  approved  by  the 
industrial  board,  has  the  force  and  effect  of  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— COMPENSATION  AGREEMENT  —  NECESSARY  PAR- 
TIES. 
In  the  absence  of  a  rule  of  the  industrial  board  to  the  contrary,  insur- 
ance carrier  is  not  a  necessary  party  to  a  compensation  agreement,  under 
Workmen's  Compensation  Act,  §  57,  as  amended  by  Acts  1917,  c.  81,  §  4, 
nor  to  a  proceeding  looking  to  its  approval  by  the  board,  but,  where  in- 
surance carrier  for  sufficient  causes  seasonably  petitions  to  be  admitted  as 
a  party,  it  should  be  admitted  and  heard. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPROVAL  OF  COMPENSATION  AGREEMENT. 

A  compensation  agreement,  under  Workmen's  Compensation  Act,  §  57, 
as  amended  by  Acts  1917,  c.  81,  §  4,  is  not  binding  on  the  insurance  car- 
rier, either  before  or  after  its  approval,  as  against  a  proper  proceeding 
seasonably  made,  where  such  agreement  is  the  result  of  mistake  or 
tinctured  with  fraud,  or  characterized  by  gross  irregularity  affecting  sub- 
stai^tial  rights,  or  has  no  meritorious  foundation  in  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

4.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— POWERS  OF  INDUSTRIAL  BOARD. 
The  industrial  board  possesses  only  powers  expresslv  granted,  together 
with  those  arising  from  implication  because  necessary  to  full  exerase  of 
granted  powers. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  397.) 

♦Dedsion  rendered,  Nov.  27,  1918.   121  N.  E.  Rep.  50. 
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5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— FRAUD— BURDEN  OF  PROOF. 

In  a  proceeding,  tinder  Workmen's  Compensation  Act,  S  ^»  ^ 
amended  by  Acts  1917,  c.  81,  §  4,  by  an  insurance  carrier  to  set  aside  an 
order  approving  a  compensation  agreement,  the  burden  is  on  the  insurer 
to  show  fraud. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

6.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  — 

MATTERS  REVIEW ABLEh-RECORD. 

On  appeal  from  an  order  of  the  industrial  board,  denying  a  petition 
of  insurance  carrier  to  set  aside  an  order  approving  a  compensation  agree- 
ment on  the  grotmd  of  fraud,  it  will  be  assumed  that  there  was  no  fraud, 
where  there  was  no  finding  on  that  issue,  and  the  facts  found  are  not 
sufficient  to  force  an  inference  of  f ra!Ud. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  417[5].) 

7.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 

PRESUMPTION  S— RECORD. 

On  an  appeal  from  an  order  of  the  industrial  board,  it  will  be  pre- 
sumed, in  absence  of  finding  to  contrary,  that  there  was  no  rule  of  the 
board  that  hearings  regarding  approval  of  compensation  agreement  be 
formally  set  for  hearing,,  and  that  notice  be  served  on  the  insurance 
carrier. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[5].) 

a  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— VACATING  ORDER  OF  APPROVAL  OF  COMPENSA- 

TION  AGREEMENT. 

Where  industrial  board's  approval  of  a  compensation  agreement  hay 
been  procured  by  fraud,  or  is  the  resuh  of  mistake  or  the  like,  and,  as 
a  consequence,  the  agreement  or  its  approval  has  no  just  foundation  upon 
which  to  stand,  the  board  in  any  pending  proceeding  may  determine  aench 
fact  and  annul  the  order  approving  the  agreement 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

9.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— RIGHTS  OF  INSURANCE  CARRIER. 

Where  an  insurance  carrier  has  had  reasonable  opportunity  to  be 
heard  on  the  proposition  of  the  approval  of  a  compensation  agreement, 
but  has  failed  to  avail  itself  thereof,  its  motion  to  vacate  such  order 
should  not  be  entertained  unless  it  clearly  excuses  the  failure. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

10.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACT— VACATING  ORDER  OF  APPROVAL  OF  COMPENSA- 
TION AGREEMENT. 

Before  vacating  an  order  approving  a  compensation  agreement,  an 
insurance  carrier  should  be  required  to  make  at  least  an  ex  parte  prima 
fade  case  on  the  merits. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  S  41<^*) 

Appeal  from  Industrial  Board. 

Proceedings  by  Ever  M.  Shiveley,  under  the  Workmen's  Compensa- 
tion Act,  to  obtain  compensation  for  the  death  of  her  husband,  (Orestes 
E  Shiveley,  opposed  by  Shiveley  Bros.,  a  corporation,  employer,  and  the 
Mtnz  Life  Insurance  Company.     From  an  order  refusing  to  vacate  an 
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order  approving  a  compensation  agreement  between  the  applicant  and  the 
employer,  the  insurance  company  appeals.    Reversed,  with  instruction. 

}.  W.  Feslcr,  Harvey  J.  Elam,  and  Howard  S.  Young,  all  of  Indian- 
apolis, for  appellant 

Robert  J.  Loveland,  of  Peru,  for  appellees. 

Caldwell,  J.  Under  the  provisions  of  section  57  of  the  Workmen's 
Compensation  Act  (Acts  of  1915,  p.  392),  as  amended  (Acts  of  1917, 
p.  2K,  §  4),  there  was  filed  with  the  industrial  board,  November  7,  1917, 
a  memorandum  of  compensation  agreement,  bearing  date  of  October  27, 
1917,  executed  by  appellee  Shiveley  Bros,  a  corporation,  as  employer,  and 
by  appellee  Ever  M.  Shiveley,  as  surviving  dependent  wife  of  Orestes  £. 
Shiveley,  a  deceased  employee  of  such  corporation.  The  memorandum 
recited  the  necessary  facts  to  entitle  Ever  M.  Shiveley  to  an  award  of  a 
definite  amount  of  ^compensation  under  the  act  and  in  harmony  with  the 
recited  facts,  and  fixed  such  compensation,  including  an  allowance  for 
burial^  expenses  and  doctor  bills,  in  the  gross  sum  of  $4,070,  to  be  paid  in 
such  insUllments  as  should  thereafter  be  determined  by  the  industrial 
board  under  the  provisions  of  the  act.  The  memorandum  provided  also 
that,  pending  its  consideration  by  the  board,  due  notice  should  be  g^ven 
appellant  as  insurance  carrier.  November  10,  1917,  the  board,  by  one  of 
Its  members,  indorsed  its  approval  on  the  memorandum. 

•  December  5,  1917,  appellant  filed  with  the  board  its  verified  petition, 
naming  3ppt\lets  as  defendants  thereto,  and  praying  thereby  that  the 
approval  of  the  compensation  agreement  be  set  aside  and  the  cause  heard 
on  its  merits.  The  petition  alleged  facts  to  the  following  effect:  That 
appellant,  tmder  the  terms  of  its  contract  of  insurance,  and  as  insurance 
carrier,  was  directly  liable  for  any  claim  that  might  be  awarded  on  ac- 
count of  the  death  of  Orestes  E.  Shiveley  as  an  employee  of  Shiveley 
Bros.;  that  Orestes  E.  Shiveley  was  not  such  an  employee  as  is  con- 
templated or  embraced  by  the  compensatory  provisions  of  the  act;  that 
his  death  was  not  the  result  of  a  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  the  employment;  and  that  such  compensatory 
agreement  and  it  approval  were  the  fruits  of  collusion  and  fraud  on  the 
part  of  appellees.  The  petition  alleged  also  that  appellees  collusively  and 
fraudulently  prepared,  executed,  and  filed  the  memorandum,  and  caused 
it  to  be  approved  without  appellant's  knowledge  or  consent.  The  petition 
contained  no  allegation  respecting  when  appellant  discovered  that  such 
a  memorandum  had  been  prepared,  executed,  filed,  or  approved,  and  no 
reason  was  assigned,  by  the  petition  or  otherwise,  why  appellant  did  not 
more  promptly  move  to  annul  such  approval.  Appellee  Ever  M.  Shiveley 
answered  the  petition  denying  the  fraud  and  averring  facts  at  length  to 
meet  and  overcome  its  allegations.  , 

The  board  heard  the  evidence  bearing  not  only  on  the  question 
whether  the  approval  of  the  memorandum  agreement  should  be  set  aside, 
but  also  respc!cting  the  merits  of  the  claim,  and  made  a  finding  of  facts 
in  part  to  the  following  effect : 

The  corporate  stock  of  Shiveley  Bros,  corporation  was  owned  in 
equal  parts  by  Orestes  E.  Shiveley,  his  brother  Cortland  W.  Shiveley,  and 
O.  C.  Wainscott  The  stockholders  constituted  the  board  of  directors, 
of  which  Cortland  was  president.  The  corporation  operated  the  principal 
hotel  at  Peru. 

On  and  prior  to  July  24,  1917,  the  routing  of  the  proposed  Range 
Line  Dixie  Highway  from  Indianapolis  to  South  Bend  was  in  contem- 
plation. This  highway  was  to  be  built  in  part  at  the  expense  of  the 
federal  government  and  in  part  at  the  expense  of  the  local  municipalities 
and  political  subdivisions.  A  number  of  cities  of  north  central  Indiana 
were  somewhat  agitated  respecting  the  route  of  the  highway,  each  being 
desirous  that  the  road  extend  through  its  confines.    Among  these  cities 
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was  Peru.  A  meeting  was  to  be  held  at  Indianapolis  Ju'y  24,  1917,  to 
consider  and  determine  the  route  of  the  highway.  As  a  result  of  a  con- 
sultation between  Orestes  and  the  president  of  the  hotel  corporation,  it 
was  arranged  that  the  former  should  attend  this  meeting,  together  with 
certain  other  citizens  of  Peru,  that  he  might  use  his  influenc;^  to  procure 
the  location  of  the  highway  through  that  city,  it  being  believed  that  should 
the  highway  extend  throujgh  the  city  the  business  of  the  hotel  operated 
by  the  company  would  thereby  be  materially  increased.  Thereupon,  on 
the  morning  of  July  24,  1917,  a  party  of  35  citizens  of  Peru  started  for 
Indiapapolis  in  automobiles  for  purposes  aforesaid.  Included  in  the 
niunber  was  Orestes  E.  Shiveley,  driving  his  own  machine,  and  carrying 
three  others  of  the  party  of  his  guests.  Whi^  proceeding  on  the  trip  a 
front  wheel  of  his  machine  broke  down,  and  as  a  consequence  it  overturned, 
whereby  Orestes  E.  Shiveley  suffered  severe  injuries,  resrulting  in  his 
death  in  a  few  hours.  His  principal  object  in  making  the  trip  was  to  at- 
tend the  meeting  for  the  purposes  aforesaid.  However,  theretofore,  as 
manager  of  the  hotel  he  had  cashed  several  checks  for  patrons  residing  in 
Indianapolis,  which  checks  had  been  dishonored  on  being  presented  for 
payment.  He  had  these  checks  with  him,  and  intended,  as  a  secondary  or 
incidental  purpose  of  the  trip,  to  endeavor  to  collect  them. 

August  31,  1916,  appellant  issued  to  Shiveley  Bros,  the  compensation 
insurance  policy  involved  in  this  action,  effective  from  that  date,  and  in 
force  at  the  time  of  the  death  of  Orestes  E.  Shiveley.  The  estimated  an- 
nual premium  on  the  policy  was  $33.43,  based  on  a  pay  roll  estimated  as 
amounting  to  $8,200,  with  the  provision  that  at  the  end  of  each  year  ap- 
pellant should  audit  the  pay  roll  to  determine  its  actual  amount,  and  that 
thereupon  the  insured  should  pay  an  additional  premium,  or  that  the  in- 
surer should  return  a  part  of  the  premium  that  had  been  paid,  propor- 
tional in  each  case,  depending  on  whether  the  audit  disclosed  that  the 
pay  roll  was  more  or  less  than  was  estimated.  September  17,  1917,  appellant 
audited  the  pay  roll  for  the  year  ending  September  1,  1917,  which  audit 
disclosed  that  for  such  year  it  amounted  to  $6,607  more  than  as  estimated, 
and  therefore  collected  from  the  insured  an  additional  premium  of  $20.78 
for  that  year,  paid  and  received  November  24,  1917.  In  determining  such 
excess  of  the  pay  roll  over  the  estimate,  the  said  average  weekly  wage 
of  Orestes  E.  Shiveley  from  September  1,  1916,  to  the  time  of  his  death, 
July  24,  1917,  appearing  thereon,  was  counted  as  a  part     thereof. 

September*  18,  1917,  Ever  M.  Shiveley  was  informed  by  Cortland  W. 
Shiveley  that  she  was  probably  entitled  to  establish  a  compensatory  claim 
against  Shiveley  Bros.,  based  on  the  death  of  her  husband,  and  that  appel- 
lant, as  insurance  carrier,  was  primarily  liable  for  its  payment.  On  the 
same  day,  at  Cortland's  suggestion,  she  executed  to  Robert  J.  Loveland, 
a  lawyer,  a  power  of  attorney  authoifizing  him  to  represent  and  act  for 
her  in  the  matter  of  such  claim.  On  the  same  day,  by  her  attorney  in 
fact,  she  notified  appellant,  through  its  local  representative,  of  the  facts 
respecting  her  husband's  death  and  of  her  claim  to  compensation  under 
the  Workmen's  Compensation  Act.  Thereupon  appellant,  representing  that 
it  was  investigating  to  determine  the  question  of  compensation  liability, 
requested  that  action  in  the  matter  be  deferred  for  two  weeks,  which 
request  was  granted.  An  additional  delay  of  two  weeks  was  procured  by 
appellant  on  the  representation  that .  it  was  considering  suggesting  that 
the  question  of  compensatory  liability  be  submitted  to  the  tK)ard  on  an 
agreed  statement  of  the  facts.  Yet  another  delay  was  procured  on  the 
representation  by  appellant's  representative  that  appellant  had  not  fully 
arrived  at  a  conclusion  respecting  submitting  controverted  matter  as 
above  indicated. 

October  27,  1917,  the  memorandum  of  compensation  agreement  was 
executed  as  above  stated,  appellant  not  being  a  party  to  it.  November  6, 
1917,  claimant,  by  attorney  in  fact,  mailed  to  appellant's  representative  a 
copy  of  the  memorandum,  together  with  an  explanatory  letter  reciting  that 
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claimant,  at  appellant's  request,  had  delayed  action  for  three  successive 
periods,  all  of  which  had  expired,  and  that  the  memorandum  was  then 
being  forwarded  to  the  board,  together  with  a  request  for  favorable 
action  thereon.  The  memorandum  was  filed  with  the  industrial  board 
on  the  morning  of  November  7,  1917.  At  about  the  same  hour  appellant 
bv  its  Indianapolis  representative,  received  through  the  mail  the  copy  of 
the  memorandum,  together  with  the  explanatory  letter  forwarded  by 
claimant's  attorney  in  fact  the  day  before.  Appellant's  Indianapolis 
office  is  situated  very  near  the  offices  of  the  industrial  board.  Appellant's 
representative,  on  receiving  such  copy  of  the  memorandum,  with  the 
accompanying  letter,  promptly  communicated  with  the  secretary  of  the 
board  by  phone,  and  informed  him  that  appellant  was  opposed  to  the 
approval  of  the  memorandum;  whereupon  the  secretary  informed  such 
representative  that  the  matter  was  pending  before  Mr.  Hughes,  a  member 
of  the  board,  and  that  objections  should  be  presented  to  him.  No  objec- 
tions to  the  approval  of  the  memorandum  having  been  presented,  the 
board,   by   Mr.   Hughes,   approved   it   November    10th,   as   above   stated. 

The  matter  of  the  approval  of  the  compensation  agreement  was  not 
formally  set  for  hearing,  or  a  time  fixed  for  action  thereon,  and  no 
notice  of  any  kind  was  given  appellant  that,  at  any  fixed  time,  action 
would   be   talcen   on   the   question    of   the    approval    of   the    agreement 

Soon  after  such  agreement  was  approved,  appellant  by  represen- 
tative, informed  the  board  that  it  was  objecting  to  such  approval  on  the 
g^otmd  that  Orestes  £.  Shiveley  at  the  time  of  his  death  was  not  an 
employee  of  Shiveley  Bros.,  and  that  his  death  was  not  due  to  an  accident 
arising  out  of  and  in  the  course  of  his  employment  As  we  have  said, 
the  petition  to  vacate  the  order  of  approval  was  filed  December  5,  1917. 
At  Uie  time  of  the  approval  of  the  agreement  the  board  entered  no  order 
fixing  the  installments  in  which  compensation  should  be  paid. 

It  is  at  least  impliedly  conceded  that  the  finding  is  in  harmony  with 
ihc  evidence.  On  the  votes  of  Mr.  Hughes  and  Mr.  Perkins,  Mr.  Artman. 
the  third  member  dissenting,  the  board  denied  the  petition.  Mr.  Hughes 
grounded  his  vote  on  his  judgment  that  tinder  the  finding  decedent,  at 
the  time  of  his  injury  and  deaUi,  was  an  employee  of  Shiveley  Bros.,  and 
that  his  injury  and  death  were  due  to  an  accident  arising  out*  of  and 
in  the  course  of  his  employment.  Mr.  Perkins  was  of  the  opinion  that 
decedent  was  an  employee  of  Shiveley  Bros.,  but  he  differed  from  Mr. 
Hughes  on  the  proposition  of  decedent's  death  being  due  to  an  accident 
arising  out  of  the  employment.  He  based  his  vote  on  his  judgment 
that  under  the  Workmen's  Compensation  Act  an  employer  and  his  em- 
ployee, or  the  dependents  of  the  latter,  have  an  absolute  right  to  enter  into  a 
compensation  agreement  without  regard  to  the  desires  of  the  insurance 
carrier,  and  that  the  latter  is  bound  by  any  such  agreement  so  made. 
Mr.  Artman  was  of  the  opinion  that  decedent,  under  the  finding,  was  an 
employee  of  Shiveley  Bros,  at  the  time  of  his  injury  and  death,  but  that 
his  death  was  not  due  to  an  accident  arising  out  of  his  employment.  He 
differed  from  Mr.  Perkins  respecting  the  binding  effect  of  a  compensation 
agreement  entered  into  by  an  employer  and  an  employee  or  dependents 
of  the  latter,  in  its  relation  to  the  insurance  carrier  of  the  former.  Mr. 
Artman  was  of  the  opinion  that  an  insurance  carrier  is  entitled  to  be 
heard  on  that  question.  Each  member  of  the  board  rendered  a  written 
opinion  disclosing  Uie  above  facts. 

From  the  finding  and  the  opinions  of  the  respective  members  of  the 
board,  it  seems  that  a  consideration  of  the  substantial  phases  of  the  claim 
was  rather  more  potent  -in  the  determination  of  the  petition  than  an 
inquiry  whether  such  illegality  or  irregularity  attended  the  execution, 
filmg,  and  approval  of  the  agreement  as  required  that  such  approval  be 
annulled  on  application,  if  seasonably  made,  and  the  cause  assigned  to  be 
heard  on  its  merits. 

The  shape  in  which  the  record  comes  to  us  requires  we  consider 
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three  questions:  First,  the  rights  of  an  insurance  carrier  in  such  a 
situation;  second,  the  petition  to  set  aside  the  agreement;  third,  the 
merits  of  the  claim. 

[1]  The  statute  upon  which  the  agreement  was  based  is  to  the  effect 
that  an  employer  and  an  injured  employee,  or  dependents  of  the  latter 
in  case  of  his  death,  may  agree  respecting  compensation  to  be  paid  under 
the  act,  and  that  any  such  agreement  becomes  binding  and  enforceable 
when  a  memorandum  thereof  in  an  indicated  form,  and  harmonizing  with 
the  act,  is  filed  with^  and  approved  by.  the  board.  Section  4,  Acts  of 
1917,  p.  228,  amending  section  57,  Acts  of  1915,  p.  392. 

Aji  agreement  entered  into  by  the  parties  and  approved  by  the  board, 
pursuant  to  the  terms  of  the  statute,  has  the  force  and  effect  of  an  award. 
In  re  Stone,  117  N.  E.  669. 

Subject  to  certain  exceptions,  every  employer  operating  under  the 
act  is  required  to  keep  insured  his  liability  thereunder  in  some  association 
authorized  to  transact  the  business  of  workmen's  compensation  insurance 
in  this  state.    Section  68. 

The  insurer  is  in  all  things  bound  by,  and  subject  to,  the  awards, 
judgments,  or  decrees  rendered  against  the  insured.  Section  73.  The 
policy  of  insurance  must  be  construed  as  the  direct  promise  of  the 
insurer  to  pay  to  the  person  entitled  to  compensation  all  benefits  awarded 
under  the  act.  Section  74.  All  policies  of  insurance  issued  under  the 
act  must  contain  a  provision  that,  as  between  the  employer  and  the 
insurer,  notice  to,  or  knowledge  of,  the  former  that  a  workman  has 
been  injured  shall  be  deemed  notice  to,  or  knowledge  of,  the  latter. 
Section  IZ.  In  case  of  an  injury  to  a  workman,  it  is  the  duty  of  him 
or  his  representative,  subject  to  certain  exceptions,  to  notify  the  employer 
of  the  occurrence  in  writing.    Section  22. 

[2]  Section  57,  neither  in  its  original  nor  in  its  amended  form,  re- 
quires that  the  insurance  carrier  be  a  party  to  an  agreement  authorized 
by  that  section.  Neither  that  section  nor  any  other  provision  of  the 
act  demands  that  notice  of  such  an  agreement  or  of  its  approval  be 
served  on  the  insurance  carrier.  It  follows  that  an  agreement  executed 
and  approved  under  that  section,  or  under  that  section  as  amended,  is 
binding  as  between  the  insurer  and  the  injured  party  or  his  dependents, 
as  long  as  it  stands  unrevoked,  even  though  such  insurer  had  no  actual 
notice  of  its  execution  or  approval.  If  the  insurance  carrier  desires  to 
be  notified  of  the  successive  steps  in  the  adjustment  of  a  claim,  in  the 
absence  of  a  rule  of  the  board  on  that  subject,  it  must  look  to  the  insured 
to  perform  that  service.  We  find  no  provision  of  the  act  that  prohibits 
the  insurance  carrier  from  exacting  from  the  insured  an  obligation  res- 
pecting notice,  binding  and  enforceable  as  between  them.  Section  74 
seems  to  contemplate  such  a  notice. 

From  what  we  have  said,  it  follows  that  under  the  act  an  insurance  car- 
rier was  a  necessary  party  to  such  an  agreement  as  is  involved  here  or  to 
a  proceeding  looking  to  its  approval  by  the  board.  Indeed,  the  act  does 
not  contemplate''  the  insurance  carrier  as  a  necessary  party  to  any  pro- 
ceeding before  the  board  involving  a  claim  to  compensation.  By  this 
statement  we  mean  to  say  that  an  injured  workman  or  his  representative 
may  file  such  a  claim  and  push  it  until  it  terminates  in  an  award,  and 
in  so  doing  ignore  the  insurance  carrier,  without  hazarding  defeat  or 
embarrassment  through  an  objection  that  there  is  a  defect  of  parties. 

But,  as  we  have  said,  the  act  provides  that  the  policy  of  insurance 
contain  a  stipulation,  in  effect,  that  the  insurer  shall  be  bound  by  all 
awards  rendered  against  the  insured,  and  a  further  stipulation  which 
must  be  construed  as  the  direct  promise  of  the  insurer  to  the  person 
entitled  thereto  that  it  will  pay  all  installments  of  compensation  that 
may   be   awarded    or   agreed    on    under   the    act    Sections    IZ   and    74. 

Under  such  circumstances  it  is  our  judgment  that,  in  dl  proceedings 
before  the  board,  the  insurance  carrier  is  a  proper  party,  where  its  in- 
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terests  are  likely  to  be  affected  by  reason  of  its  obligation  under  its 
policy.  Moreover,  in  view  of  its  primary  and  direct  liability  as  above 
indicated,  it  seems  to  us  apparent  that  where  an  insurance  carrier,  for 
sufficient  cause  shown,  seasonably  petitions  to  be  admitted  as  a  p^rty  to 
any  such  proceeding,  the  plainest  principles  of  justice  demand  that  it 
be  admitted  and  heard. 

[3]  It  results  from  what  we  have  said  that  the  mere  fact  that  an 
insurance  carrier  is  not  a  party  to  the  execution  of  such  an  agreement 
as  is  involved  here,  or  to  a  proceeding  directed  to  its  approval,  does 
not  invalidate  it  even  as  against  such  insurance  carrier.  It  does  not 
follow,  however,  that  an  employer  and  an  injured  employee,  or  dependents 
of  the  latter  in  case  of  his  death,  may,  over  the  opposition  of  the  insurance 
carrier,  bind  the  latter  by  such  an  agreement,  regardless  of  the  good 
faith  of  the  parties  of  the  merits  of  the  involved  claim.  Where  such 
an  agreement  is  the  result  of  mistake,  or  is  tinctured  with  fraud,  or 
characterized  by  gross  irregularity  affecting  substantial  rights,  or  has  no 
meritorious  foundation  in  fact,  or  the  Uke,  we  do  not  regard  it  as 
binding  on  the  insurance  carrier,  either  before  or  after  its  approval,  as 
against  a  proper  proceeding,  seasonably  made,  to  right  the  consequent 
wrong. 

It  has  been  intimated  by  this  court  (In  re  Stone,  117  N.  E.  669),  and 
we  now  bold,  that  in  any  proceeding  pending  before  the  board,  involving 
either  the  determination  or  the  administration  of  a  claim,  the  board  has 
the  power,  on  the  application  of  any  interested  party,  including  an  in- 
surance carrier,  to  vacate  its  own  order,  on  application  seasonably  and 
diligently  made,  where  it  appears  that  any  such  order  is  the  result  of 
fraud,  duress^,  mistake,  gross  irregularity,  affecting  substantial  rights,  and 
the  like.  See  the  following:  Wilcox  v.  Clarage,  etc.,  Co.  (Mich.)  165 
N.  W.  925;  Carpenter  v.  Detroit,  etc..  Co.,  191  Mich.  45,  157  N.  W.  374. 
[4]  In  so  holding  we  recognize  that  the  industrial  board  is  a  body 
created  primarily  to  administer  the  Workmen's  Compensation  Act,  and 
that  inddentally  only  it  exercises  quasi  judicial  powers.  In  re  Stone, 
supra;  Borgnis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A. 
(N.  S.)  489. 

The  board  possesses  only  powers  expressly  granted,  together  with 
those  arising  from  implication  because  necessary  to  the  full  exercise  of 
the  granted  4>owers.  In  re  Levangie,  228  Mass.  213,  117  N.  E.  200. 
[5,  6]  Directing  our  attention  more  particularly  to  the  petition  and 
its  disposition,  it  will  be  observed  that  the  finding  is  silent  respecting  the 
issue  of  fraud.  The  burden  of  that  issue  rested  on  appellant.  There 
being  no  finding  on  that  issue  and  the  facts  found  not  being  sufficient 
by  any  means  to  force  an  inference  of  fraud,  we  are  required  to  consider 
the  case  on  the  assumption  of  the  absence  of  fraud  on  the  part  of  ap- 
pellees in  their  relation  to  the  agreement  and  its  approval.  Raynes  v. 
Staats-Raynes  Co.,  119  N.  E.  809. 

[7]  There  is  a  finding  that  the  matter  of  the  approval  of  the  agree- 
ment was  not  formally  set  for  a  hearing  at  any  definite  time,  and  that 
no  notice  was  served  on  appellant  that  action  would  be  taken  on  such 
agreement  at  any  fixed  time.  We  regard  these  findings  as  unimportant, 
in  the  absence  of  a  rule  of  the  board  that  such  a  proceeding  must  be 
definitely  assigned  and  notice  served  on  the  insurance  carrier.  In  the 
absence  of  a  folding  to  the  contrary,  we  must  conclude  that  no  such  rule 
exists.  For  purposes  of  carrying  out  the  provisions  of  the  act,  the 
board  is  authorized  to  make  rules  not  inconsistent  with  it.  Section  55. 
[8]  The  board  is  not  expressly  authorized  to  vacate  an  order  ap- 
proving such  an  agreeipent  as  is  involved  here.  It  is  expressly  authorized 
to  approve  such  an  agreement,  fairly  made,  and  conforming  to  the  act 
It  necessarily  follows  that,  as  an  incidental  power  the  board  is  authorized 
to  determine  whether  such  an  agreement  was  fairly  made  and  whether  it 
does  conform  to  the  act  But  when  the  board's  approval  has  been  pro- 
Voi.  m — Comp.  18. 
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cur«d  by  fraud,  or  is  the  result  of  mistake  or  the  like,  and  where  as 
a  consequence  the  agreement  and  its  approval  have  no  just  foundation 
upon  which  to  stand,  it  seems  to  us  apparent  that  in  any  pending  proceed- 
ing the  board,  as  an  incidental  power,  has  a  right  to  determine  such  fact, 
and,  if  found  to  exist,  annul  the  order  approving  the  agreement  Here 
the  proceeding  based  on  the  agreement  and  its  approval  was  pending 
before  the  board,  not  only  for  general  administrative  purposes,  but  also 
as  indicated  by  the  fact  that  the  board  had  not  entered  an  order  fixing 
the  installments  in  which  compensation  should  be  paid. 

(9, 101  We  have  indicated  that  under  the  act  a  compensation  agree- 
ment, properly  executed  by  the  employer  and  the  employee  or  dependents 
of  the  latter  in  case  of  his  death,  is  binding  on  the  insurance  carrier, 
although  not  a  party  to  it  or  to  the  proceeding  resulting  in  its  approval 
That  is  to  say,  the  mere  fact  that  the  insurance  carrier  is  not  a  party 
does  not  invalidate  the  agreement  or  its  approval.  We  have  indicated 
also,  however,  that  the  insurance  carrier  is  entitled  to  be  admitted  as  a 
party  to  the  proceeding  looking  to  the  approval  of  such  an  agreement, 
and  also  that  he  may  under  some  circumstances  move  to  vacate  such 
an  order.  There  should,  however,  be  some  finality  in  the  action  of  .the 
board.  Where  an  insurance  carrier  has  had  reasonable  opportunity  to  be 
heard  on  the  proposition  of  the  approval  of  such  an  agreement,  but  has 
failed  to  avail  himself  thereof,  his  motion  to  vacate  such  order  should 
not  be  entertained  tmless  he  clearly  excuses  the  failure.  Where  he  has 
not  had  reasonable  opportunity  to  be  heard,  and  has  not  been  heard,  or 
in  case  of  causes  subsequently  discovered,  he  should  acquit  himself  of 
negligence,  move  with  reasonable  promptness,  or  excuse  the  delay.  In 
any  such  cases,  it  occurs  to  us  that,  where  he  claims  that  the  action  of 
the  board  is  the  result  of  error,  or  has  been  induced  by  improper  conduct, 
he  should  not  unreasonably  delay  action,  and  in  all  such  cases  we  believe 
that  he  should  be  required  to  make  at  least  an  ex  parte  prima  facie  case 
on  the  merits,  in  order  that  he  may  procure  the  vacating  of  such  an  order. 

It  will  be  observed  that  the  deductions  of  the  members  of  the  board 
from  the  facts  found  entirely  ignore  the  question  whether  appellant's 
diligence  was  such,  in  view  of  its  knowledge,  as  entitled  it  to  be  heard 
respecting  the  annulling  of  the  order.  The  negative  vote  of  one  member 
of  the  board  was  controlled  entirely  by  his  judgment  that  decedent's 
dependents  were  entitled  to  compensation.  The  negative  vote  of  another 
member  was  grounded  solely  on  his  judgment,  which  we  hold  to  be 
erroneous,  that  the  employer  and  employee,  or  dependents  of  the  latter, 
have  an  unqualified  right  to  enter  into  a  compensation  agreement,  and 
that  the  insurance  carrier  may  not  challege  the  result  of  their  action. 
This  member's  judgment  was  that  the  facts  did  not  establish  a  right  to 
compensation.  The  third  member's  dissenting  vote  was  controlled  by 
his  belief  that  under  the  facts  the  right  to  compensation  did  not  exist, ' 
and  that  an  insurance  carrier  is  not  bound  at  all  events  by  such  an  agree- 
ment as  is  involved  here. 

Such  being  the  situation,  we  are  impressed  that,  through  inadvertence, 
this  proceeding  did  not  receive  that  careful  consideration  that  usually 
characterizes  action  by  the  board.  Under  circumstances  such  as  are 
presented  here,  an  application  to  set  a'side  an  approval  of  such  an  agree- 
ment should  be  considered  and  determined  independent  of  the  merits  of 
the  main  cause.  However,  in  any  such  a  proceeding,  where  the  applicant 
aquits  itself  of  negligence  and  sufficiently  exicuses  delay,  an  inquiry  into 
the  merits  is  proper  to  the  extent  necessary  to  determine  whether  there 
is  enough  of  doubt  respecting  the  validity  of  the  claim  to  compensation 
to  justify  full  investigation.  If  there  is  no  question  respecting  the  right  to 
compensation  or  its  amount,  it  would  be  folly  to  set  aside  the  approval  of 
an  agreement,  even  though  delay  was  excusable  and  diligence  shown. 

[11, 12]  The  application  here  presented  a  question  primarily  for  the 
determination  of  the  board.     To  some  extent  it  was  an  appeal  to  the 
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board's  discretionary  power.  It  appears  affirmatively  that  the  board,  in 
denying  the  application,  did  not  in  fact  consider  it.  It  also  appears 
affimoatively  that,  had  it  not  been  for  the  erroneous  views  of  a  member 
of  the  board  on  a  legal  proposition,  the  application  would  not  have  been 
denied.  We  are  tmable  to  determine  what  would  have  been  the  fate 
of  the  application  had  it  been  considered  from  the  proper  viewpoint.  If 
we  were  able  to  say,  as  matter  of  law,  that  the  application  should  have 
been  denied,  then  we  would  have  a  case  where  we  could  say  that  a 
proper  result  was  reached,  and  affirm  the  action  of  the  board  notwith- 
standing the  apparent  irregularities.  We  cannot  say  as  matter  of  law, 
however,  that  a  proper  result  was  reached.  The  application  presented  a 
question  of   fact,  and  such  questions  are  primarily  for  the  board. 

If,  from  the  facts  found,  we  are  able  to  hold,  as  matter  of  law,  that 
decedent  was  such  an  employee,  and  the  circumstances  of  his  injury  and 
death  were  such  as  to  entitle  his  widow  to  compensation,  then  also  it 
-would  appear  that  a  proper  result  had  been  reached  l^  the  board,  though 
by  a  procedure  somewhat  irregular,  and  it  would  be  our  duty  to  affirm. 
But  we  cannot  hold,  as  matter  of  law,  that  under  such  facts  the  claim- 
ant is  entitled  to  compensation.  The  enterprise  in  which  decedent  was 
engaged  at  the  time  of  his  injury  was,  at  best,  but  remotely  connected 
with  the  enterprise  in  which  he  was  employed.  The  one  was  a 
trip  to  attend  a  public  meeting;  the  other  was  the  management  of  a 
hotel.  It  was  believed  that  the  location  of  the  highway  as  desired  would 
result  in  financial  benefit  to  the  hotel  enterprise,  but  it  does  not  appear 
whether  such  fact,  rather  than  his  general  interest  in  the  city  of  Peru, 
was  the  inducing  cause  of  decedent's  endeavor  to  attend  the  meeting.  At 
any  event,  it  is  our  judgment  that  the  question  of  the  right  to  compen- 
sation here  involves  questions  of  fact  which  should  be  determined  by  the 
board. 

The  cause  is  reversed  with  instructions  to  the  board  to  consider,  first, 
the  question  whether,  under  this  opinion,  appellant  is  entitled  to  have 
annulled  the  order  approving  the  agreement.  Should  the  board  be  re- 
quired to  consider  the  cause  on  its  merits,  we  suggest  the  following  for 
the  consideration  of  the  board:  At  the  time  of  decedent's  injury  and 
death,  was  he  on  a  mission  authorized  by  the  company?  Did  he,  and  the 
proper  representatives  of  the  company,  believe  that  such  mission  might 
reasonably  be  expected  to  result  in  financial  benefit  to  the  latter?  That 
is,  did  it  hold  out  reasonable  prospects  that  thereby  the  company's  busi- 
ness might  be  increased?  Did  the  fact  of  such  prospective  benefits  in- 
duce the  trip?  As  bearing  on  these  suggestions,  attention  is  directed  to 
In  re  Raynes,  118  N.  E.  387,  and  Raynes  v.  Staats-Raynes  Co.,  119  N.  E. 
809. 

Dausntan,  C.  J.,  Batman,  P.  J.,  and  Ibach  and  Hottel,  JJ.,  concur. 

Fblt,  J.  (dissenting).  I  am  unable  to  agree  with  the  prevailing 
opinion  of  my  Assodatiates  that  this  cause  should  be  reversed  and  re- 
manded to  the  mdustrial  board  for  further  consideration. 

It  appears  that  an  agreement  was  duly  made  awarding  compensation 
and  fixing  the  amount  The  agreement  was  duly  approved  by  the  in- 
dustrial board  on  November  10,  1917,  and  stands  as  an  award  until 
duly  set  aside  by  such  board.  Appellant  filed  its  petition  on  December 
5,  1917,  to  have  the  approval  of  the  board  set  aside  and  the  case  heard 
on  its  merits. 

The  prevailing  opinion  states  that  ''on  the  votes  of  Mr.  Hughes  and 
Mr.  Perkins,  Mr.  Artman,  the  third  member  dissenting,  the  board  denied 
the  petition."  Such  opinion  also  states  that  ''the  board  heard  the  evi- 
dence bearing,  not  only  on  the  question  whether  the  approval  of  the 
memorandum  agreement  should  be  set  aside,  but  also  respecting  the 
merits  of  the  claim."    The  board,  therefore,  heard   appellant's  petition 
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to  set  the  approval  of  the  compensation  agreement  aside,  and  by  the 
votes  of  two  of  its  members  deaded  to  deny  the  petition. 

An  award  by  agreement  of  the  parties  and  approval  of  the  board 
is  authorized  by  the  statute  and  sanctioned  by  the  courts.  Acts  of  1917, 
p.  228,  §  4,  amending  section  57  of  the  Acts  of  1915.  p.  392;  In  re  Stone, 
117  N.  E.  669. 

So  long  as  an  award  so  made  stands,  any  proceeding  before  the 
industrial  board  relating  to  the  merits  of  the  claim  is  unauthorized,  and 
in  this  instance  the  statements  made  by  the  individual  members  in  passmg 
upon  the  question  before  them  were  surplusage,  and  did  not  change  the 
enect  of  their  action  in  denying  appellant's  petition.  City  of  Pana  v. 
Industrial  Board,  279  111.  279,  116  N.  E.  647. 

The  prevailing  opinion  shows  that  the  board  did  consider  the  merits  of 
the  claim  and^  the  right  to  compensation,  in  an  irregular  manner,  but 
the  only  <]fuestion  properly  before  it  was  the  one  presented  l^  appellant's 
request  to  have  the  approval  of  the  compensation  agreement  set  aside. 
Both  the  hearing  on  the  merits  and  statements  made  by  the  members  of 
the  board  in  announcing  their  decision  were  forei^  to  the  qpcstioo 
properly  before  the  board  and  actually  decided  by  it  as  above  shown. 

The  reasons  given  for  decision  may  or  may  not  be  consistent  with 
the  decision  announced.  But,  in  either  event,  the  reasons  given  do  not 
change  the  issue  nor  render  ineffectual  the  decisions  made  and  duly  an- 
nounced, as  in  the  case  at  bar. 

It  is  universally  held  that  an  erroneous  reason  given  for  a  decision 
does  not  affect  the  merits  or  change  the  binding  force  and  effect  of  such 
decision.  Terre  Haute,  etc.,  R.  Co.  v.  Stote  ex  rel,  159  Ind.  438-472,  65  N. 
E.  401;  William  v.  Hensley  School  Tp.,  175  Ind.  48^-492,  93  N.  E.  657; 
Singer  Sewing  Machine  Co.  v.  Phipps,  49  Ind.  App.  116—122,  94  N.  E. 
793;  McDermott  v.  Burke,  256  111.  401,  100  N.  E.  168;  Gillespie  v.  Furgu- 
son  Co.,  78  N.  J.  Law,  470,  74  Atl.  460;  Vol.  2,  Am.  Digest,  Appeal  and 
Error,  Key-No.  854. 

Putting  the  case  in  the  most  favorable  light  for  appellant,  its  right 
to  a  reversal  depends  upon  an  affirmative  showing  that  the  board  abused 
the  discretionary  power  possessed  by  it  in  denying  the  petition  to  set 
aside  its  approval  of  the  compensation  agreement,  and  thereby  deprived 
appellant  of  some  substantial  right 

No  abuse  of  such  discretion  is  shown,  but,  on  the  contrary,  there 
appears  from  the  prevailing  opinion  facts  which  fully  warrant  the  ckcision 
of  the  board  in  overruling  appellant's  petition,  and  on  appeal  this  is 
sufficient.  ' 

It  appears  that  appellant  carried  on  negotiations  looking  to  an  adjust- 
ment of  the  claim;  that  it  procured  extensions  of  time  and  delayed  the 
adjustment;  that  when  the  compensation  agreement  was  made  appellant 
was  given  a  copy  of  it,  with  full  explanation  for  the  action  taken,  and  was 
promptly  advised  of  its  presentation  to  the  board;  that  appellant  commu- 
nicated with  the  board  immediately  after  the  compensation  agreement  was 
filed  with  it,  knew  the  agreement  was  pending  for  approval  of  the  board 
three  days  before  the  board  approved  the  same,  and  then  after  its  approval 
waited  25  days  before  it  filed  its  petition  to  obtain  a  hearing  before  the 
board. 

The  prevailing  opinion  states  that  the  "situation  is  such  that  tWs 
court  cannot  say,  as  a  matter  of  law,  whether  or  not  the  petition  should 
have  been  g^ranted."  Conceding  this  to  be  true,  it  in  no  way  obviates 
the  rule  that  places  upon  an  appellant  the  burden  of  showing  reversible 
error,  and  none  is  shown  in  this  cause. 

The  prevailing  opinion  shows  that  appellant  sought  to  have  the 
approval  of  the  board  set  aside  solely  on  the  ground  of  fraud  in  die 
maiking  of  the  compensation  agreement  and  in  procuring  its  approval  by 
the  industrial  board.  Fraud  is  never  presumed,  and  the  party  who  alleges 
and  relies  upon  it  must  prove  his  allegations  or  fail.    There  is  no  finding 
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of  fraud  which  necessarily  amounts  to  a  finding  against  appellant  on  that 
vital  and  controlling  issue.  I  am  unable  to  see  anything  in  the  evidence 
even  tending  to  prove  fraud;  but,  even  if  a  different  view  may  reasonably 
be  taken,  it  is  immaterial  here,  because  appellant  has  wholly  failed  to 
procure  a  finding  which  shows  any  fraud  whatever. 

Furthermore,  if  we  look  beyond  the  petition  to  the  unauthorized  con- 
sideration of  the  claim  on  its  merits,  the  facts  of  the  case  tend  strongly 
to  show  that  substantial  justice  has  been  done  between  the  parties.  In 
such  cases,  under  a  well-established  rule  of  appellate  procedure,  any  in- 
tervening technical  error  which  does  not  deprive  the  complaining  party 
of  some  substantial  right  will  be  disregarded  on  appeal. 

The  prevailing  opinion  assumes  to  find  cause  for  reversal  in  the 
unauthorized  hearing  on  the  merits,  in  connection  with  the  hearing  on  the 
motion  of  appellant,  and  the  statements  of  the  members  of  the  board  in 
announcing  their  decision.  At  most,  such  hearing  and  statements  only 
amount  to  irregularities  in  the  proceedings,  on  a  question  not  then  prop- 
erly before  the  board. 

But,  even  if  we  look  to  the  statements,  we  find  that  they  deal  mainly 
with  expressions  of  opinions  as  to  the  law  applicable  to  the  case,  the  main 
proposition  being  whether  the  accident  involved  arose  out  of  and  in  the 
course  of  the  empk>3rment  of  the  deceased. 

On  the  facts  of  the  case  as  presented  by  the  prevailing  opinion,  about 
which  there  seems  to  be  no  controversy,  in  the  light  of  the  decisions  cited 
in  die  concluding  paragraph  of  the  opinion,  there  can,  in  my  opinion,  be 
but  one  reasonable  conclusion,  which  is  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment  In  the  light  of  these  authorities,  the 
award  made  by  agreement  of  the  parties  and  approval  by  the  board  is 
legal,  comes  within  both  the  letter  and  spirit  of  the  compensation  law, 
and  satisfies  the  ends  of  justice. 

No  fraud  is  shown,  nor  does  it  seems  possible  that  appellant  was 
misled  or  deceived  in  any  way,  but,  on  the  contrary,  the  facts  show  that 
it  had  full  knowledge  of  what  was  being  done  at  all  times,  and,  for 
some  reason  within  its  own  keeping,  failed  and  neglected  to  take  timely 
action  to  obtain  a  hearing,  and  wholly  fails  to  show  any  reasonable  excuse 
for  such  delay  and  inaction. 

So  appellant,  in  my  opinion,  has  not  only  failed  to  show  reversible 
error,  but  has  likewise  wholly  failed  to  make  even  a  prima  facie  case  of 
great  injustice,  which  may,  in  exceptional  cases  of  great  hardship,  justify 
this  court  in  directing  a  rehearing  in  order  to  give  a  diligent  party  an 
opportunity  to  right  an  apparent  wrong  for  which  there  is  no  other 
adequate   remedy. 


APPELLATE  COURT  DF  INDIANA. 

Division  No.  1. 


JEFFERSON  HOTEL  CO. 

V. 

YOUNG.     (No.    10364.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— NOTICE  OF  AWARD. 

Workmen's  Compensation  Act,  §§  59,  60,  as  amended  by  Acts  1917,  c. 
63,  §§  1,  2,  do  not  require  that  the  board  serve  notice  that  an  award  has 

*  Decision  rendered,  Dec.  10,  19ia    121  N.  E.  Rep.  94. 
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been  made,  and  ahy  means  ordinarily  employed  in  sending  papers,  in- 
cluding transmission  by  mail,  express,  or  messenger,  may  be  used. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEWING  AWARD— PREJUDICIAL  ACTS  OF  BOARD 
Where  the  Industrial  Board  mails  a  notice  to  an  employer  that  an 
award  has  been  made,  fact  that  the  letter  was  never  received  does  not 
show  any  omission  of  duty  on  the  part  of  the  board  such  as  would  excuse 
the  employer  from  compl3ring  with  Workmen's  Compensation  Act,  §  60, 
as  amended  by  Acts  1917,  c  63,  §  2,  requiring  parties  desiring  to  review 
an  award  to  make  application  within  seven  days. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [3^^].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW  OF  AN  AWARD. 

Workmen's  Compensation  Act,  §§  59,  60,  as  amended  by  Acts  1917, 
c  63,  §§  1,  2,  require  that  one  desiring  a  review  of  an  award  by  the  full 
board  make  application  therefor  within  seven  days,  regardless  of  when  he 
-received  notice  of  the  award  and  regardless  of  diligence  exercised. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3^].) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW  OF  AWARDu-WAIVER  OF  STATUTE. 

An  applicant  for  compensation  under  the  Workmen's  Compensation 
Act  cannot  waive  the  provisions  of  section  60  (as  amended  by  Acts  1917, 
c.  63,  §  2),  requiring  an  application  for  review  of  an  award  to  be  made 
within  seven  days. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3J41.) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW  OF  AWARD. 

Even  if  Burns'  Ann.  St.  1914,  §  405,  is  applicable  to  proceedings  before 
the  Industrial  Board,  it  does  not  authorize  the  board  to  extend  the  time 
for  filing  an  application  for  review  beyond  the  period  definitely  fixed  by 
Workmen's  Compensation  Act,  §  60,  as  amended  by  Acts  1917,  c  63,  §  2. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [3^].) 

6.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW  OF  AWARDu-DILIGENCE. 

Assuming  that  the  Industrial  Board  possessed  discretionary  power  to 
hear  and  determine  an  application  for  review  after  the  expiration  of  the 
7-day  period  provided  by  Workmen's  Compensation  Act,  §  60,  as  amended 
by  Acts  1917,  c  63,  §  2,  the  fact  that  the  secretary  of  the  board  informed 
employer  that  a  review  could  not  be  had  would  not  justify  a  further 
delay  of  21  days  in  filing  an  application. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [3^].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Harvey 
Young  to  obtain  compensation  for  personal  injuries,  opposed  by  the 
Jefferson  Hotel  Company,  the  emplo)rer,  and  the  Ocean  Accident  & 
(Guaranty  Corporation,  Limited,  insurance  carrier.  From  an  order  of  the 
Industrial  Board  dismissing  its  application  for  review  of  an  award,  the 
employer  appeals.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  of  Indianapolis,  for  appellant 
Eli  F.  Seebirt  and  Daniel  D.  Schurtz,  both  of  South  Bend,  for  appellee. 
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Batman,  J.  On  August  20,  1917,  appellee  filed  his  application  before 
the  Industrial  Board  for  an  adjustment  of  his  claim  against  appellant  for 
compensation  under  the  Workmen's  Compensation  Act  (Laws  1915,  c.  106). 
A  hearing  thereon  was  had  on  September  13,  1917,  at  South  Bend.  Ind., 
before  a  single  member  of  the  board,,  and  at  which  appellant  appeared  by 
attorneys.  Thereafter  on  February  27,  1918,  said  member  of  the  board 
rendered  an  award  in  favor  of  appellee.  On  April  3,  1918v  appellant 
filed  its  application  for  a  review  of  said  award  before  the  full  board, 
alleging  that  it  was  not  sustained  by  the  evidence,  and  was  contrary  to 
law,  and  that  neither  it,  nor  its  insurer,  had  received  a  copy  thereof  as 
required  by  law.  On  April  27  and  June  21,  1918,  additional  evidence  was 
heard  on  said  application,  and  thereafter  on  June  28,  1918,  the  full  board 
made  a  finding  of  facts,  and  entered  an  order  dismissing  said  application. 
The  finding  of  facts  is  long;  but  the  portions  thereof,  material  to  a 
determination  of  the  questions  presented  on  appeal,  are  substantially  as 
follows:  That  on  February  27,  1918,  the  date  of  said  award,  the  Indus- 
trial Board,  by  its  secretary,  transmitted  by  United  States  mail,  to  Wil- 
kerson,  Cassells  &  Potter  of  Chicago,  III.,  the  attorneys  for  the  Ocean 
Accident  &  Guaranty  Corporation,  Limited,  a  copy  of  said  award,  which 
was  not  received  by  said  attorneys;  that,  at  the  time  of  appellee's  alleged 
injury,  said  corporation  was  the  compensation  insurance  carrier  of  ap- 
pellant; that  no  copy  of  said  award  was  transmitted  by  said  board  to 
appellant;  that  said  corporation,  as  the  compensation  insurance  carrier 
of  appellant,  on  April  3,  1918,  filed  in  the  name  of  appellant  an  application 
for  a  review  before  the  full  board;  that  in  the  matter  of  appellee's  claim 
the  said  corporation  as  the  compensation  insurance  carrier,  assumed  to 
act  for  and  instead  of  appellant;  that  some  time  prior  to  March  27,  1918, 
appellee,  by  and  through  his  attorneys,  notified  appellant  of  the  award 
rendered  on  February  27,  1918  and  demanded  payment  thereof;  that  prior 
to  September  13,  1917,  on  said  date  and  ever  since,  said  corporation  has 
maintained  an  office  in  the  city  of  Chicago,  111.,  from  and  through  which 
it  handles  its  compensation  claims  at  South  Bend,  Ind.,  the  place  where 
said  claim  was  heard  before  a  single  member  of  the  board,  prior  to  making 
the  award;  that  on  March  7,  1918,  the  said  corporation  received  at  its 
office  in  Chicago,  111.,  a  letter  from  appellee's  attorneys  apprising  it  of 
the  award  made  on  February  27,  1918 ;  that  on  said  date  said  corporation, 
through  its  employees  in  said  office,  by  and  through  said  letter,  became 
apprised  of  the  fact  that  said  award  had  been  made  on  February  27,  1918; 
that  said  letter  was  submitted  to,  and  the  contents  thereof  made  known 
to,  the  manager  of  said  corporation  in  charge  of  said  office  on  March  11, 
1918;  that  on  said  date  said  manager  wrote  to  the  office  of  said  corporation 
at  the  city  of  Indianapolis,  Ind.,  directing  said  office  to  make  inquiry  at 
the  office  of  said  board,  as  to  whether  or  not  said  award  had  been  made; 
that  said  letter  was  received  by  the  office  of  said  corporation  in  Indiana- 
polis, Ind.,  on  March  12,  1918;  that  on  said  date  an  employee  of  said 
corporation  in  said  city  made  inquiry  of  the  secretary  of  said  board  as 
to  whether  or  not  said  award  had  been  made,  and  was  informed  by  him 
that  said  award  had  been  made  February  27,  1918;  that  said  information 
was  on  said  date  transmitted  by  letter  to  the  manager  of  the  Chicago 
office  of  said  corporation,  and  was  by  said  manager  received  on  March 
13,  1918;  that  on  March  29,  19l8,  said  board  received  a  letter  from  ap- 
pellee's attorneys,  in  which  they  stated  that  they  would  waive  objection 
that  an  application  for  a  review  before  the  full  board  was  not  filed  within 
seven  days;  that  the  contents  oi  said  letter  were  communicated  to  said 
corporation  by  a  letter  from  said  board  on  March  30,  1918,  which  was 
received  by  said  corporation  at  Chicago,  111.,  on  April  2,  1918.  Based 
on  said  finding,  the  board  entered  an  order  dismissing  appellant's  applica- 
tion for  a  review  of  the  award.  From  this  order  appellant  has  appealed, 
and  submits  the  action  of  the  board  in  dismissing  its  application  for 
review,  as  the  sole  error  on  which  it  relies  for  reversal. 
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(1,  2]  The  Workmen's  Compensation  Act  makes  the  following  pro- 
visions pertinent  to  a  determination  of  the  question  presented  by  this 
appeal: 

"Sec.  59.  The  board,  by  any  or  all  of  its  members,  shall  hear  the 
parties  at  issue,  their  representatives  and  witnesses,  and  shall  determine 
the  dispute  in  a  summary  manner.  The  award  shall  be  filed  with  the 
record  of  proceedings,  and  a  copy  thereof  shall  immediately  be  sent  to 
each  of  the  parties  in  dispute. 

"Sec  60.  If  an  application  for  review  is  made  to  the  board  within 
seven  days  from  the  date  of  an  award,  made  by  less  than  all  the  members, 
the  full  board,  if  the  first  hearing  was  not  held  before  the  full  board, 
shall  review  the  evidence,  or,  if  deemed  advisable,  hear  the  parties  at 
issue,  their  representatives  and  witnesses  as  soon  as  practicable  and  shall 
make  an  award  and  file  same,  widi  a  finding  of  the  facts  on  which  it  is 
based,  and  the  rulings  of  law  by  the  full  board,  if  any,  and  send  a  copy 
thereof  to  each  of  the  parties  in  dispute,  in  like  manner  as  specified  in  the 
foregoing  section."    Acts  of  1917,  p.  154. 

It  will  be  observed  that  appellant  did  not  file  its  application  for  a 
review  of  the  award  within  the  seven-day  period  provided  in  said  section 
60.  Appellee  contends  that  the  right  to  review  an  award  is  statutory,  and 
can  only  be  had  by  strict  compliance  with  the  statute  providing  for  the 
same,  as  without  such  compliance  the  board  has  no  jurisdiction  over  the 
subject-matter.  As  opposed  to  this  contention,  appellant  asserts  that  the 
board  has  discretionary  power,  when  a  proper  showing  is  made,  to  ignore 
the  seven-day  period  provided  in  said  section  60;  that  the  facts  of  this 
case  called  for  the  exercise  of  such  discretion  in  its  favor,  and  the 
failure  of  the  board  to  do  so  was  error.  In  support  of  this  contention, 
it  cites  the  opinion  of  this  court  in  the  matter  of  In  re  Ale,  117  N.  E. 
938.  That  opinion,  however,  does  not  sustain  appellant's  contention,  as 
it  only  goes  to  the  extent  of  holding  that  the  right  of  a  party  to  have  an 
award  reviewed  should  not  be  prejudiced  by  the  failure  of  the  board  to 
discharge  a  statutory  duty.  In  reaching  this  conclusion,  the  court  fol- 
lowed the  general  rule  that  where  a  party,  m  the  prosecution  of  a  right, 
does  eveYything  which  the  law  requires  him  to  do,  and  he  fails  to  attain 
his  right  wholly  by  the  neglect  or  misconduct  of  an  officer  charged  with 
a  public  duty  with  reference  thereto,  the  law  will  protect  him.  It  also 
recognized  the  principle  involved  in  the  maxim  of  the  law  that  "jln  act 
of  the  court  shall  prejudice  no  one,"  and  applied  it  to  the  Industrial 
Board,  which,  although  an  administrative  bod^,  has  at  least  quasi  judicial 
powers.  The  effect  of  the  ruling  in  the  opmion  cited  is,  not  to  break 
down  the  provision  of  the  statute  limiting  the  time  in  which  an  appeal 
may  be  taken,  but  to  exclude  from  its  operation  such  time  as  may  have 
been  lost  solely  by  the  failure  of  the  board  to  discharge  a  required  duty. 
In  this  case,  the  finding  of  facts  shows  that,  on  the  date  the  award  was 
made,  a  copy  of  the  same  was  transmitted  by  the  secretary  of  the  board  to 
Wilkerson,  Cassels  &  Potter  of  Chicago,  111.,  the  attorneys  for  appellant's 
compensation  insurance  carrier,  who  were  evidently  the  same  attorneys 
that  appeared  for  appellant  at  the  hearing  before  the  single  member  of 
the  board  at  South  Bend,  as  disclosed  by  the  record.  The  statute  does 
not  require  that  such  copy  shall  be  "served"  on  the  parties,  nor  does  it 
specify  the  manner  in  which  it  shall  be  transmitted  to  them.  It  merely 
provides,  in  said  section  59,  that  "a  copy  thereof  shall  immediately  be  sent 
to  each  of  the  parties  in  dispute."  In  the  absence  of  any  provision  in  that 
regard,  we  may  assume  that  the  Legislature  intended  that  the  board  might 
discharge  such  duty  by  the  use  of  any  means  ordinarily  employed  in 
sending  papers,  which  would  include  transmission  by  mail,  express,  or 
messenger.  In  the  instant  case,  the  United  States  mail  was  used  for 
such  purpose;  but  the  copy  so  sent  was  not  received.  This  failure,  how- 
ever, is  not  shown  to  be  diargeable  to  any  omission  of  duty  on  the  part 
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of  the  board,  and  hence  does  not  fall  within  the  ruling  made  in  the  matter 
of  In  re  Ale,  supra. 

[3]  But  appellant  contends  that  said  sections  59  and  60  should  be 
so  construed  as  to  require  a  party  who  has  actually  received  a  copy  of  the 
award,  transmitted  as  provided  in  the  former  section,  to  file  his  application 
for  a  review  thereof  within  the  seven-day  period  provided  in  the  latter 
section;  but  as  to  a  party  who  has  not  received  a  copy  of  the  award, 
and  h2is  no  knowledge  that  one  has  been  made,  it  is  only  necessary  that  he 
use  diligence  to  secure  a  review  of  the  same  after  he  obtains  knowledge 
thereof.  We  cannot  concur  in  this  contention.  To  do  so  would  require 
that  we  hold  that  the  seven-day  period  in  which  a  part^  may  file  an  ap- 
plication for  a  review  shall  run  from  the  time  of  receivmg  notice  that  an 
award  had  been  made,  rather  than  from  the  date  of  the  award  as  the 
statute  expressly  provides.  A  party  to  a  proceeding  before  the  board  is 
entitled  to  know  with  reasonable  certainty  when  a  hearing  on  an  applica- 
tion becomes  final,  and  an  award  thereon  becomes  effective.  This  could 
not  be  under  appellant's  contention,  as  long  as  the  statute  only  requires 
the  board  to  send  a  copy  of  the  award  to  the  parties  in  dispute.  If  the 
construction  of  the  statute  for  which  appellant  contends  was  adopted,  a 
party  would  always  stand  in  danger  of  having  the  status  of  a  claim 
unsettled,  after  the  lapse  of  the  statutory  seven-day  period  for  review, 
by  the  opposing  party  appearing  before  the  board,  and  asserting  that  it 
did  not  receive  a  copy  of  the  award  which  the  board  was  required  to 
send,  and  did  not  know  that  one  had  been  made,  and  claiming  the  right 
to  have  the  award  reviewed.  It  would  open  the  way  for  fraud  and 
dishonest  practice  against  which  diligence  would  not  afford  protection.  If 
it  had  been  the  intention  of  the  Legislature  that  the  seven-day  period  for 
filing  an  application  for  review  should  begin  to  rtm  against  a  party  from 
the  time  of  notice  that  an  award  had  been  made,  rather  than  from  the 
date  thereof  as  the  statute  expressly  provides,  it  is  reasonable  to  presume 
that  some  appropriate  language  would  have  been  used  indicating  such  fact, 
and  that  some  method  would  have  been  provided  by  which  the  beginning 
of  said  seven-day  period  could  be  definitely  ascertained.  In  the  absence 
of  such  language  and  such  a  provision,  we  are  constrained  to  hold  that 
the  Legislature  did  not  so  intend.  The  reasons  on  which  appellant  bases 
his  contention  would  be  appropriate  and  possibly  effective  in  support  of  a 
proposed  amendment  of  the  statute  in  that  regard,  but  do  not  furnish 
grounds  for  reaching  the  same  result  through  judicial  construction. 

[4]  Appellant  further  contends  that  the  consent  qi  appellee  to  a 
review  of  the  award,  after  the  lapse  of  the  seven-day  period,  gave  the 
board  jurisdiction  to  hear  and  determine  appellant's  application  therefor. 
While  die  Industrial  Board  retained  jurisdiction  over  Uie  subject-matter 
of  appellee's  claim  for  certain  purposes  after  the  award,  it  had  no  juris- 
diction to  review  the  same  without  a  compliance  with  said  section  60. 
Appellee  could  not  waive  such  compliance  and  confer  jurisdiction  by 
consent.    Steinmetz  v.  Hammond  Co.  (1906)  167  Ind.  153.  78  N.  E.  628. 

[5]  Appellant  also  contends  that  section  405,  Bums  1914,  authorizes 
the  board  to  grant  a  review  of  the  award  under  the  facts  of  this  case. 
That  section  of  the  statute  relates  to  civil  procedure  in  courts  of  this 
state,  and  it  appears  not  to  be  applicable  to  special  proceedings,  unless 
made  so  by  the  statute  authorizing  the  same.  Hays  v.  Tippy  (1883)  91 
Ind.  102;  Dukes  v.  Working  (1883)  93  Ind.  501;  Shaum  v.  Harrington 
(1909)  173  Ind.  610,  91  N.  E.  226;  Amacher  v.  Johnson  (1910)  174  Ind. 
249,  91  N.  E.  928.  It  has  been  held  that  the  rules  of  procedure  prescribed 
in  the  Civil  Cx>de  are  not  available  in  matters  before  the  Industrial  Board. 
Hagenback  v.  Leppert  (1917)  117  N.  E.  531;  Union,  etc.,  Co.  v.  Davis,  63 
Ind.  App.  548,  114  N.  E.  872.  In  any  event,  the  application  of  said  statute 
could  not  have  the  effect  of  authorizing  the  board  to  extend  the  time  for 
filing  an  aplication  for  review  beyond  the  period  definitely  fixed  by  the 
act  providing  for  the  same. 
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[6]  We  may  add,  however,  that  if  appellant  was  correct  in  its  conten- 
tion that  the  Industrial  Board  possessed  discretionary  power  to  hear  and 
determine  an  application  for  review  after  the  expiration  of  the  seven-day 
period  provided  in  said  action  60,  it  would  not  be  entitled  to  prevail  on  this 
appeal,  either  on  the  evidence  adduced  at  the  hearing,  or  the  facts  f otmd  by 
the  board.  rPhere  are  no  facts  that  show  proper  diligence  to  secure  a 
review  of  the  award  after  notice  thereof,  and  no  evidence  which  would 
justify  such  a  finding.  Appellant  gives  some  stress  to  the  fact  that  the 
evidence  shows  that  the  secretary  of  the  board  informed  the  stenographer 
of  the  claim  agent  of  appellant's  compensation  insurance  carrier,  when  she 
called  on  him  with  reference  to  a  review  of  the  award,  that  it  could  not 
be  had  as  the  time  had  expired.  But  this  fact  would  not  justify  a  further 
delay  of  three  times  the  statutory  period  of  seven  days  provided  in  said 
section  60,  if  it  desired  to  offer  and  press  an  excuse  for  a  prior  delay  in 
filing  its  application  for  review. 

The  record  fails  to  disclose  any  available  error,  and  the  order  of  the 
Industrial  Board,  dismissing  appellant's  application  for  review,  is  therefore 
afHrmed. 


-♦♦♦- 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


KINGAN  &  CO.,  LiMiTKD, 

V. 

OSSAM.     (No.  10270.)* 

1.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 
REVIEW  BY  INDUSTRIAL  BOARD. 

Under  Workmen's  Compensation  Act  of  1915,  §  60,  as  amended  in 
1917,  providing  that,  if  application  for  review  is  made  to  the  Industrial 
Board,  within  seven  days,  from  award  made  by  less  than  all  the  members, 
the  full  board,  if  the  first  hearing  was  not  held  before  it,  shall  review 
the  evidence,  the  board  has  no  jurisdiction  to  review  an  award  of  the 
full  board,  although  the  hearing  was  held  before  less  than  all  the  members. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

5.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

REVIEW    BY    INDUSTRIAL    BOARDu-STATUTES— AMEND- 

MENfT. 

That  Workmen's  Compensation  Act  of  1915,  §  60,  providing  for  review 
by  the  Industrial  Board  if  the  first  hearing  was  not  held  before  the  full 
board,  was  amended  by  Acts  1917,  c.  63,  so  as  to  preclude  review  by  full 
board,  although  hearing  may  have  been  before  a  less  number,  did  not 
deprive  board  of  jurisdiction  to  grant  rehearing  where  first  hearing  was 
had  before  amendment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

6.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 

FINDINGS  OF  INDUSTRIAL  BOARD. 

Where  the  Industrial  Board  on  a  first  hearing  stated  that  the  appli- 
cant's injury  resulted  in  a  total  disability  to  work  for  a  certain  definite 

♦  Decision  rendered,  Dec.  17,  1918.    121  N.  E.  Rep.  289. 
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period,  and  then  stated  that  the  disability  for  which  plaintiff  claimed 
compensation  "in  this  proceeding"  did  not  result  from  his  injury,  the 
6nding  was  contradictory,  and  the  latter  finding  being  general  must  yield 
to  the  former  specific  finding. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

7.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 
REVIEW— FINDINGS  OF  INDUSTRIAL  BOARD. 
The  finding  of  the  Industrial  Board  in  applicant's  favor -on  the  question 
of  a  change  of  condition  must  be  given  the  same  effect  as  the  verdict  of 
a  jury,  or  the  finding  of  a  court  in  an  ordinary  civil  action. 

(For  other  cases,   see   Master  and   Servant,   Dec.   Dig.   §  417 [7].) 

a  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION- 
EVIDENCE— SUFFICIENCY. 
In   a   proceeding   to   recover    for   an    injury   resulting   in   traumatic 

hysteria,  evidence  held  to  sustain  a  finding  of  the  Industrial   Board  in 

applicant's  favor  that  his  disability  as  a  result  of  the  injury  had  recurred, 

and  that  he  was  totally  disabled. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

9.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"PERSONAL  INJURIES." 

A  "personal  injury"  includes  not  merely  a  break  in  some  part  of  the 
body,  or  some  wound,  but  the  consequence  or  disability  resulting  there- 
from, such  as  depressed  mental  or  nervous  condition. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Personal  Injury.) 

10.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
FINDINGS  OF  FACT. 

Where  the  evidence  as  to  whether  an  applicant  is  suffering  from  a 
depressed  mental  condition  as  a  result  of  injuries  is  conflicting,  the 
court  will  not  weigh  the  evidence. 

(For  other   cases,   see   Master   and   Servant,   Dec.   Dig.   §  417 [7].) 

11.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
EVIDENCE— SUFFICIENCY. 

The  admission  of  incompetent  evidence  by  the  Industrial  Board  will 
not  operate  to  reverse  its  award,  where  there  is  any  competent  evidence 
to  support  it. 

(For  other  cases,   see   Master  and   Servant,   Dec.   Dig.   §  417 [81.) 

Appeal  from  Industrial  Board. 

Proceedings  by  Charles  Ossam  under  the  Workmen's  Compensation 
Law  to  recover  for  personal  injuries,  opposed  by  Kingan  &  Co.,  Limited, 
employer.  From  an  award  affirmed  by  the  full  Board,  after  review  on 
the   ground   of   change   of   condition,    the    employer   appeals.    Affirmed. 

Harold  Taylor,  of  Indianapolis,  and  Jacob  S.  White,  of  Rockville, 
for  appellant. 

Walker  &  Hollett,  of  Indianapolis,  for  appellee. 

Batman,  P.  J.    TKe  record  in  this  case  discloses: 
'-  That  on  November  14,  1916,  appellee  filed  with  the  Industrial  Board 
of  Indiana  his  application  for  an  adjustment  of  his  claim  against  appellant 
for  compensation  on  account  of  an  injury  alleged  to  have  been  received 
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by  him  on  or  about  April  25,  1916,  while  in  its  employ.  That  the  evidence 
with  reference  to  said  application  was  heard  by  less  than  the  full  board 
prior  to  January  15,  1917,  on  which  date  the  members  who  heard 
the  evidence  made  a  general  finding  against  appellee,  and  the  full  board 
made  an  order  that  he  take  nothing  by  his  said  application.  That  there- 
after, on  January  22,  1917,  appellee  filed  his  application  to  have  said  award 
reviewed  by  the  full  board.  'That  the  full  board  heard  the  evidence  on 
said  application  for  review,  and  on  July  16,  1917,  made  the  following 
finding  and  award: 

"And  the  full  board  having  concluded  the  hearing  of  evidence,  and 
being  duly  advised  in  the  premises,  finds  that  on  the  24th  day  of  April, 
1916,  plaintiff  was  in  the  employment  of  the  defendant  at  an  average 
weekly  wage  of  $10.50;  that  on  said  date,  at  10:30  o'clock  a.  m.,  plaintiff 
received  a  personal  injury  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  resulting  in  his  total  disability  to  work  as  a  result 
of  said  injury  from  the  time  of  his  injury  until  and  including  the  16th 
day  of  May,  1916;  that  plaintiffs  disability  to  work  as  a  result  of  his 
said  injury  terminated  with  the  16th  day  of  May,  1916,  and  the  plaintiff 
returned  to  work  on  the  17th  day  of  May,  1916;  that  the  plaintiff's 
disability  as  a  result  of  said  injury  did  not  recur,  and  the  disability  for 
which  the  plaintiff  is  claiming  compensation  in  this  proceeding  did  not 
result  from  his  injury  of  April  24,  1916.  It  is  therefore  considered  and 
ordered  by  the  full  board  that  the  plaintiff  be,  and  is  hereby,  awarded, 
in  full  of  his  claim,  compensation  at  the  rate  of  ^.775  per  week  beginning 
at  10:30  a.  m.  May  8,  1916,  and  terminating  with  the  close  of  May  l6, 
1916.  It  is  further  ordered  that  the  defendant  pay  the  costs  of  this 
proceeding." 

That  thereafter,  on  October  17,  1917,  appellee  filed  his  application, 
under  section  45  of  the  Workmen's  Compensation  Act  of  1915  (Acts  1915, 
p.  392)  for  a  review  of  said  last  award  on  the  ground  of  a  change  in 
condition.  That  the  full  board  heard  the  evidence  on  said  application, 
and  on  February  18,  1918,  made  a  finding  that  appellee's  disability  for 
work,  as  a  result  of  the  injury  producing  the  same,  has  recurred,  and 
that  as  a  result  of  said  injury  appellee  has  been  totally  disabled  for  work 
continuously  since  October  4,  191/,  and  was  then  so  disabled,  and  awarded 
him  compensation  at  the  rate  of  $5,775  per  week  for  a  period,  bc^nning 
October  4,  1917,  and  continuing  during  the  time  of  his  total  disability  as 
a  result  of  his  injury,  not  exceeding  an  aggregate  of  500  weeks.  From 
this  award  appellant  has  appealed,  and  has  assigned  as  error  that  the 
award  of  the  Industrial  Board  is  contrary  to  law. 

Appellant  contends  that  the  orginal  award,  being  an  award  by  the 
full  board  from  which  no  appeal  was  taken,  is  final  and  conclusive  between 
the  parties,  and  hence  the  award  on  review  of  the  original  award  and 
the  award  on  review  for  change  in  condition  are  each  void,  as  the  board 
was  without  jurisdiction  to  hear  and  determine  the  issues  tendered  thereby. 

[1]  We  cannot  concur  in  this  contention.  Section  60  of  the  Workmen's 
Compensation  Act  of  1915  made  the  following  provision  for  the  review 
of  an  original  award: 

"If  an  application  for  review  is  made  to  the  board  within  seven  days 
from  the  date  of  the  award,  the  full  board,  if  the  first  hearing  was  not 
held  before  the  full  board,  shall  review  the  evidence,"  etc.  (Our  italics.) 
Acts  1915,  p.  410. 

It  thus  clearly  appears  from  the  plain  wording  of  this  section  that 
a  party  to  an  original  award  was  entitled  to  a  review  thereof,  where  the 
first  hearing  was  not  held  before  the  full  board,  although  all  the  members 
thereof  joined  in  making  such  award.  It  is  contended  that  this  court  has 
heretofore  held  otherwise  in  the  cases  of  Kingan  &  Co.,  Ltd.,  v.  Buford, 
116  N.  E.  754,  and  Kokomo,  etc.,  Co.  v.  Griswold,  117  N.  E.  265.  An 
examination  of  these  cases  discloses  that  in  each  of  them  the  hearing 
preceding  the  original  award  was  held  before  the  full  board,  and  are 
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therefore  not  in  conflict  with  the  opinion  here  expressed,  although  certain 
expressions  used  in  discussing  the  questions  then  before  the  court  might 
be  so  construed.  In  1917  the  Legislature  amended  said  section  60  so  it 
now  reads  in  part  as  follows: 

"If  an  application  for  review  is  made  to  the  board  within  seven  days 
from  the  date  of  an  award,  made  by  less  than  all  the  members,  the  full 
board,  if  the  first  hearing  was  not  held  before  the  full  board,  shall  review 
the  evidence,"  etc    (Our  italics.)  Acts  1917,  p.  154. 

By  this  amendment  an  award  by  the  full  board  precludes  a  review 
thereof,  although  the  hearing  may  have  been  held  before  less  than  all  the 
members  thereof.  The  act  containing  this  amended  section  was  approved 
on  March  5,  1917,  and  became  effective  on  that  date  by  virtue  of  an 
emergency  clause.  The  record  discloses  that  the  first  award  on  appellee's 
claim  for  compensation  was  mad^  by  the  full  board  on  January  15,  1917, 
after  a  hearing  before  less  than  all  the  members  thereof.  He  was  there- 
fore entitled  to  have  the  same  reviewed  by  the  full  board  under  the 
provision  of  said  section  60  as  originally  enacted.  He  availed  himself 
of  this  privilege  by  filing  his  application  therefor  on  January  22,  1917. 
Hiis  application  was  still  pending  when  said  amended  section  became 
effective,  and  the  award  thereon  was  made  subsequent  to  said  date. 

[2]  It  is  well  settled  that,  where  a  right  or  remedy  which  did  not 
exist  at  common  law  is  founded  on  a  statute,  the  unqualified  repeal  of 
the  statute  before  the  right  had  become  vested,  or  the  remedy  perfected, 
abrogates  the  right  and  deprives  the  court  of  all  jurisdiction  to  proceed 
further  in  administering  the  remedy. 

[3]  It  is  likewise  true  that,  when  jurisdiction  over  a  subject-matter 
or  special  proceeding  depends  upon  an  act  of  the  Legislature,  if  the  act 
be  repealed  before  the  proceeding  is  concluded,  the  jurisdiction  terminates 
of  necessity. 

[4]  However,  where  the  new  legislation  does  not  impair,  or  take 
away,  the  previously  existing  right,  nor  deny  a  remedy  for  its  enforcement, 
but  merely  modifies  the  proceedings  while  providing  a  substantially  similar 
remedy,  the  jurisdiction  continues  under  the  forms  directed  by  the  latter 
act  in  so  far  as  the  two  acts  are  different.  Mayne  v.  The  Board,  etc. 
(1889)  123  Ind.  132,  24  N.  E,  80;  Pittsburgh,  etc.,  R.  Co.  v.  Oglesby  (1905) 
165  Ind.  542,  76  N.  E.  165;  Holderman  v.  Town  of  North  Manchester 
(1911)  48  Ind.  App.  491,  96  N.  E.  29;  36  Cyc  1216. 

[5]  In  the  light  of  the  above  rule,  and  the  facts  of  this  case,  it  is 
obvious  that  the  board  was  not  without  jurisdiction  to  hear  and  determine 
appellee's  application  for  a  review  of  the  original  award.  This  being 
turc,  there  is  no  basis  for  appellant's  further  contention  that  the  board 
was  without  jurisdiction  to  hear  and  determine  appellee's  subsequent 
application  for  a  review  of  the  second  award  on  account  of  a  change  in 
condition.  • 

Appellant  contends  that  the  evidence  is  not  sufficient  to  sustain  the 
finding  on  which  the  final  award  is  based.  In  support  of  this  contention 
it  asserts  that  the  board,  by  its  finding  and  award,  made  on  review  of 
the  original  award,  determined  that  the  condition  in  which  appellee  then 
claimed  he  was,  was  not  a  condition  resulting  from  his  original  injury; 
that  appellee  did  not  appeal  from  said  award,  and  is  therefore  conclusively 
bound  thereby;  that  the  evidence  introduced  on  the  hearing  of  appellee's 
application  for  review  by  reason  of  a  change  in  condition  is  nothing  more 
than  additional  evidence  of  the  same  condition  that  existed  at  the  time 
of  the  review  of  the  original  award  by  the  full  board,  and  hence  is  in- 
sufficient to  sustain  a  finding  of  any  facts  on  which  an  award  could  be 
made  in  appellee's  favor.  This  contention  leads  to  a  consideration  of 
what  was  actually  determined  by  the  board  on  review  of  the  original 
award.  In  considering  this  question,  it  should  be  noted  that  the  finding 
of  the  board  on  such  review  is  contradictory,  as  it  first  states  that  the 
injury  received  by  appellee  on  April  24,  1916,  resulted  in  his  total  dis- 
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ability  to  work  for  a  certain  definite  period,  and  then  concludes  by  stating 
that  "the  disability  for  which  the  plaintiff  is  claiming  compensation  in 
this  proceeding,  did  not  result  from  his  injury  of  April  24,  1916."  (Our 
itaclics.)  As  appellee  had  only  instituted  one  proceeding,  to  have  the 
matter  of  his  compensation  determined,  of  which  the  hearing  on  review 
of  the  original  award  was  a  part,  it  is  evident  that  the  clause  quoted 
contradicts  the  former  finding  in  that  regard. 

[6]  In  view  of  the  fact  that  the  board  awarded  appellee  compensation 
for  a  definite  period,  based  on  the  facts  specifically  found  in  the  first  part 
of  the  finding,  the  latter  general  finding  to  the  contrary  must  yield  to  the 
former  specific  finding  in  that  regard,  otherwise  the  award  would  be 
groundless,  which  is  not  to  be  presumed.  We  must  therefore  disregard 
such  general  finding,  or  treat  it  as  mere  surplusage. 

[7]  It  is  to  be  observed,  however,  that  the  board  of  review  of  the 
original  award  failed  to  find  any  facts  which  would  authorize  any  award 
in  favor  of  appellee  by  reason  of  his  condition  at  the  time  of  such  review. 
It  follows  that,  if  appellant  is  correct  in  its  assertion  that  the  evidence  on 
the  review,  by  reason  of  a  change  in  condition,  is  nothing  more  than 
additional  evidence  of  the  same  condition  that  existed  at  such  former 
review,  it  would  not  be  sufficient  to  sustain  the  final  award  from  which 
this  appeal  is  taken.  In  determining  the  question  here  involved,  it  should 
be  noted  that  the  Industrial  Board  on  its  final  review  found  that  appellee's 
disability  for  work,  as  a  result  of  the  injury  producing  the  same,  has 
recurred.  This  is  in  effect  a  finding  in  appellee's  favor  on  the  question 
of  a  change  in  condition.  This  finding  must  be  given  the  same  effect  as 
the  verdict  of  a  jury  or  the  finding  of  a  court  in  an  ordinary  civil  action. 
Therefore,  if  there  is  any  evidence  to  support  such  finding,  this  court  is 
bound  thereby.  Interstate,  etc.,  Co.  v.  Szot  (1917)  115  N.  E.  599.  The 
evidence  of  the  three  hearings  before  the  Industrial  Board  has  been 
brought  into  the  record.  We  have  reviewed  it  carefully,  and  note  that 
the  evidence  on  the  original  hearing,  and  on  the  review  of  the  award 
thereon  by  the  full  board,  relates  mainly  to  the  existence  of  certain 
physical  c(^ditions  of  appellee  and  their  probable  causes.  We  also  note 
that  on  the  hearing  of  the  application  for  review  on  account  of  a  change 
in  condition  there  was  substantial  evidence  tending  to  show  that  appellee 
was  then  suffering  from  a  mental  disease,  bordering  on  insanity,  known 
as  traumatic  hysteria,  which  did  not  exist  at  the  time  of  the  hearing 
before  the  full  board  on  review  of  the  original  award,  or,  if  existing,  did 
not  cause  disability  at  such  time.  Among  this  evidence  we  note  the 
following:  Dr.  W.  D.  Gatch  testified  that  in  his  opinion  appellee  was 
sulfering  from  what  is  known  as  major  or  very  grave  hysteria,  and  was 
bordering  on  insanity.  Dr.  Lyman  Overshiner  testified  that  in  his 
opinion  appellee  was  suffering  from  a  mental  condition.  Dr.  J.  H.  Oliver 
testified  that  in  his  opinion  appellee's  condition  was  then  more  mental 
than  at  any  other  time;  that  the  ailments  of  which  he  then  complained 
were  entirely  mental ;  that  his  troubles  were  first  real,  then  of  a  malinger- 
ing nature,  and  afterwards  they  became  real  again;  that  his  present  con- 
dition was  not  that  of  a  malingerer ;  that  it  was  a  real  mental  (kpression, 
a  real  hysterical  condition.  Dr.  C.  F.  Neu  testified  that  in  his  opinion 
there  was  some  evidence  that  appellee  has  traumatic  hysteria.  Dr.  J.  H. 
Eberweine  testified,  in  substance,  that  in  his  opinion  appellee's  present 
condition  was  a  mental  state  which  had  developed"  since  the  injury.  There 
was  also  evidence  which  tended  to  show  that  such  condition  had  produced 
total  disability  for  work,  and  was  the  result  of  the  original  injury  on 
which  appellee  based  his  right  of  compensation. 

[8]  Under  the  rule  that  this  court  is  limited  to  a  consideration  of 
the  evidence  most  favorable  to  the  appellee,  in  determining  its  sufficiency 
to  sustain  the  finding  of  the  Industrial  Board,  we  are  forced  to  the  con- 
clusion that  the  evidence  in  this  case  is  sufficient  in  that  regard.  Haskell 
&  Barker  Car  Co.  v.  Brown  (1917)   117  N.  E.  555. 
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[9]  The  fact  that  appellee  was  suffering  from  a  mental  or  nervous 
condition  resulting  from  a  physical  injury,  rather  than  from  the  physical 
injury  itself,  cannot  have  the  effect  of  relieving  appellant  from  liability. 
This  court  is  committed  to  the  doctrine  that  a  "personal  injury,"  as  that 
term  is  used  in  the  Workmen's  Compensation  Act,  has  reference  not 
merely  to  some  break  in  some  part  of  the  body,  or  some  wound  thereon 
or  the  like,  but  also  to  the  consequence  or  disability  that  results  therefrom. 
In  re  McCaskey  (1917)  117  N.  E.  268;  Indian  Creek,  etc.,  Co.  v.  Calvert 
(1918)  119  N.  E.  519.  It  is  apparent  that  certain  mental  and  nervous 
conditions  may  be  effective  in  producing  disability  as  a  physical  wound 
or  the  loss  of  a  member.  Such  conditions,  therefore,  afford  a  basis  for 
compensation.  In  re  Hunnewell,  220  Mass.  351,  107  N.  £.  934;  Honnold 
on  Workmen's  Compensation,  vol.  1,  p.  293;  Eaves  Blaenclydach,  etc., 
2  B.  W.  C.  C.  329;  Yates  v.  South  Kirby,  etc.  Collieries,  3  B.  W.  C.  C. 
418;  Morris  v.  Turford  and  Southward,  6.  B.  W.  W.  C.  606.  It  may  be 
conceded  as  appellant  contends  that  a  mental  attitude  toward  an  original 
injury,  voluntarily  assumed,  cannot  be  said  to  be  a  result  of  such  injury; 
that  intentional  and  willful  practices,  and  the  use  of  mental  processes,  by 
which  mental  and  physical  infirmities  are  developed  into  injurious  con- 
ditions, will  defeat  a  claim  for  compensation,  as  tinder  such  circumstances 
the  injured  employee  becomes  the  responsible  agent  for  his  own  condition. 
.  However,  under  the  evidence  of  this  case,  the  most  that  can  be  said  in 
appellant's  favor  in  that  regard  is  that  the  evidence  is  conflicting. 

[10]  Under  such  circumstances  we  cannot  weigh  the  evidence  and 
determine  where  the  preponderance  lies,  but  must  accept  the  finding  of 
die  Industrial  Board  as  conclusive  on  such  fact.  Interstate,  etc.,  Co.  v. 
Szot,  supra. 

Appellant  contends  that  the  finding  of  facts  on  which  the  last-named 
award  was  made  is  based  entirely  on  the  opinions  of  physicians;  that  the 
said  opinions  were  based  upon  facts  and  assumed  facts  not  proven,  and 
hence  such  fiinding  is  not  sustained  by  the  evidence,  and  the  award  based 
thereon  is  unauthorized.  An  examination  of  the  record  discloses  that  the 
opinions  of  the  witnesses  who  testified  on  the  final  hearing,  in  so  far  as 
they  relate  to  appellee's  mental  condition,  were  mainly  based  on  examina- 
tions and  observations  made  of  appellee,  on  statements  made  by  him 
during  the  progress  thereof,  and  on  the  history  of  the  case.  The  facts 
involved  in  these  several  matters  were  given  in  evidence  by  the  several 
witnesses  before  stating  their  opinions  based  thereon.  The  facts  learned 
by  a  physician  while  making  an  examination  or  observation  of  a  person 
are  clearly  proper  matters  to  be  considered  in  forming  an  opinion  as  to 
his  physical  or  mental  condition.  Expressions  of  present  pain  on  such 
occasions,  as  a  rule,  are  proper  to  be  considered  in  determining  the  sub- 
ject's physical  condition,  and  any  statement  made  by  him  is  a  proper 
matter  to  be  considered  in  determining  his  mental  condition.  In  so  far  as 
the  facts  relating  to  the  history  of  the  case  involved  any  statements  made 
by  appellee  to  the  witnesses,  it  suffices  to  say  that  there  was  evidence  on 
the  former  hearings,  which  was  before  the  board  for  its  consideration  on 
the  final  hearing,  which  tended  to  establish  substantially  all  the  facts  thus 
involved.  If  it  could  be  said  there  was  any  fact  thus  involved  not  so  sup- 
ported, it  would  not  have  the  effect  of  rendering  the  opinion  of  the  wit- 
ness incompetent,  if  there  was  proper  evidence  of  other  facts  on  which  it 
rested,  although  it  might  affect  its  weight.  Taylor  v.  Taylor  (1910)  174 
Ind.  670,  93  N.  E.  9. 

[11]  In  this  connection  it  should  be  borne  in  mind  that  the  admission 
of  incompetent  evidence  by  the  Industrial  Board  will  not  operate  to 
reverse  its  award,  where  there  is  any  competent  evidence  to  support  it. 
United  Paperboard  Co.  v.  Lewis  (1917)  117  N.  E.  276;  Haskell  &  Barker 
Car  Co.  V.  Brown,  supra.  In  this  case  the  board  has  found  in  favor  of 
appellee  on  the  issue  of  a  change  in  condition.  There  is  substantial  com- 
petent evidence  tending  to  show  that  this  change  has  resulted  in  a  mental 
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affliction,  which  has  caused  a  disabilitjr  for  work.  The  finding  on  such 
issue  nmst  therefore  be  sustained,  even  if  it  could  be  said  that  incompetent 
evidence  was  admitted  on  such  issue.  Appellant's  contention  regarding  the 
sufficiency  of  the  evidence  therefore  cannot  be  sustained. 

We  find  no  reversible  error  in  the  record.  The  award  is  affirmed, 
with  5  per  cent  damages,  as  provided  by  section  3  of  the  amendment  of 
1917  (Acts  1917,  p.  155). 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


SCHWARTZ 

V. 

GERDING  &  AUMANN  BROS,  et  al.   (No.  10281.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACB-PERSONS  ENTITLED  TO  AWARD. 

Under  Workmen's  Compensation  Act,  §  38,  the  dependency  of  a  13 
year  old  daughter  of  deceased,  not  presumed  to  be  conclusively  dependent, 
IS  to  be  determined  as  (question  of  fact  upon  consideration  of  father's 
legal  obligation  under  a  divorce  decree  ordering  payment  for  her  support, 
his  moral  obligation,  and  whether  the  order  would  be  discharged  or 
enforced. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

2.  MASTER  AND  SERVANT— FINDING  OF  INDUSTRIAL  BOARD 

—REVIEW. 

Where  there  is  evidence  which  would  lead  reasonable  men  to  conclude, 
as  did  the  Industrial  Board  on  the  question  of  daughter's  dependency  in 
fact,  under  Workmen's  Compensation  Act,  §  38,  the  Appellate  Court  is 
not  at  liberty  to  disturb  such  conclusion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  for  compensation 
for  the  death  of  Frederick  Schwartz.  From  the  action  of  the  Industrial 
Board  in  holding  as  matter  of  law  that  Jessie  Schwartz,  widow  of  de- 
ceased, was  entitled  to  the  full  award,  Marietta  Mabel  Schwartz,  by  her 
next  friend,  Lizzie  lames,  appeals.    Award  affirmed. 

O.  E.  Fuelber,  of  Ft.  Wayne,  for  appellant. 
Enos  Cole,  of  Hartford  City,  for  appellees. 

Ibach,  J.  This  is  a  proceeding  brought  under  the  Workmen's  Com- 
pensation Act,  and  the  only  question  presented  for  our  consideration  re- 
lates to  the  action  of  the  Industrial  Board  in  holding  as  a  matter  of  law 
that  Jesse  Schwartz,  widow  of  Frederic  Schwartz,  was  his  sole  dependent 
and  entitled  to  the  full  award. 

[1,  21  As  affecting  this  question  the  finding  of  the  Industrial  Board 
is  as  follows:    At  the  time  of  the  death  of  Frederick  Schwartz,  Jessie 

M)ecision  rendered,  Dec.  12,  1918.    121  N.  E.  Rep.  89. 
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Schwartz  was  his  lawful  wife,  and  they  were  living  together  at  that  time. 
Decedent  also  left  Marietta  Mabel  Schwartz,  a  daughter  by  his  first  wife, 
and  from  whom  he  was  divorced  on  June  2,  1S06.  In  the  decree  of 
divorce,  decedent  was  ordered  to  pay  for  the  support  of  his  daughter  $8 
per  month.  He  never  complied  with  such  order  and  never  paid  or  con- 
tributed anything  to  his  daughter's  support  after  the  divorce,  and  no 
steps  were  ever  taken  to  enforce  the  order  made  in  her  behalf.  She 
never  lived  with  her  father  after  that  time  and  was  not  dependent  upon 
him  for  support  to  any  extent  at  the  time  of  his  injury  and  death. 

In  an  agreed  statement  of  facts  before  the  board,  it  was  shown,  as  a 
part  of  the  decree  in  the  divorce  proceeding,  that  the  custody  of  the  child 
Marietta  Mable  Schwartz,  aged  two  years,  was  given  to  Lizzie  lames,  her 
aunt  She  was  at  once  placed  in  the  custody  of  her  said  aunt,  and  since 
the  entry  of  sfuch  order  and  decree  has  been  in  her  care  and  custody  and 
has  lived  with  her  ever  since. 

The  material  provisions  of  the  Workmen's  Compensation  Act  (Acts 
1915,  p.  402)  here  involved  are  as  follows : 

"Sec.  38.  The  following  persons  shall  be  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  employee:  (a)  A  wife 
upon  a  husband  with  whom  she  lives  at  the  time  of  his  death.  *  *  * 
(c)  A  boy  under  the  age  of  18,  or  a  girl  under  the  age  of  18  upon 
the  parent  with  whom  he  or  she  is  living  at  the  time  of  the  death  of  such 
parent,  there  being  no  surviving  dependent  parent.  ♦  *  *  In  all  other 
cases  questions  of  dependency,  in  whole  or  in  part,  shall  be  determined  in 
accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the  injury; 
and  in  such  cases,  if  there  is  more  than  one  person  wholly  dependent,  the 
death  benefit  shall  be  divided  among  them ;  and  persons  partly  dependent, 
if  any,  shall  receive  no  part  thereof ;  if  there  is  no  one  wholly  dependent 
and  more  than  one  person  partly  dependent,  the  death  benefit  shall  be 
divided  among  them  according  to  the  relative  extent  of  their  dependency." 

It  is  clear  from  this  section  of  the  act  that  the  widow  is  conclusively 
presumed  to  be  wholly  dependent  It  is  equally  clear  that  the  daughter, 
who  is  13  years  of  age,  is  not  conclusively  presumed  to  be  wholly  depend- 
ent, because  it  appears  that  she  was  not  living  with  her  father  at  the  time 
of  his  death.  So  that,  if  the  daughter  is  entitled  to  compensation,  it  must 
be  because  she  is  shown  to  be  wholly  dependent  on  the  decedent  under 
that  portion  of  said  act  which  provides : 

'*In  all  other  cases  the  question  of  dependency  in  whole  or  in  part 
shall  be  deteitmined  in  accordance  with  the  fact,  as  the  fact  may  be  at 
the  time  of  the  injury." 

While  it  may  be  conceded,  as  contended  by  appellant,  that  there  was 
a  legal  as  well  as  a  moral  obligation  resting  upon  decedent  to  support  his 
daughter,  yet  the  question  of  dependency,  in  cases  such  as  this,  is  not  to  be 
determined  upon  such  obligations,  although  they  are  to  be  taken  into 
consideration  when  the  question  of  dependency  is  to  be  determined  as  a 
matter  of  fact.  Also,  the  fact  that  decedent  was  ordered,  in  the  divorce 
proceeding  referred  to,  to  pay  $8  per  month  for  the  support  of  his  child, 
may  be  taken  into  account  to  determine  the  existence  of  the  ultimate  fact 
of  dependency.  Likewise,  whether  there  is  any  probability  that  such 
order  would  be  discharged  either  voluntarily  or  by  proper  legal  pro- 
ceedings, or  the  probability  that  the  daughter  would  ever  seek  to  enforce 
her  rights  under  the  order,  if  the  requirements  thereof  were  not  volun- 
tarily complied  with,  are  matters  which  would  be  proper  for  the  Industrial 
Board  to  consider  in  connection  with  all  other  competent  evidence  to 
aid  them  in  determining  the  question  of  fact  whether  or  not  appellant 
at  the  time  of  her  father's  injury,  resulting  in  his  death,  depended  upon 
his  wages  for  her  support  in  whole  or  in  part..  All  these  matters  the 
record  shows  were  duly  considered  by  the  Industrial  Board,  which  re- 
sulted in  a  finding  against  appellant,  and,  as  there  is  evidence  which  would 
Vol.  m — Comp*  19. 
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lead  reasonable  men  to  conclude  as  did  the  Industrial  Board,  we  are  not 
at  liberty  to  disturb  such  conclusion. 

We  deem  it  unnecessary  to  further  pursue  the  discussion,  as  this 
court  has  heretofore  considered  and  passed  upon  the  controlling  question 
herein  involved.    See  In  re  Carroll,  116  N.  E.  844. 

Award  affirmed. 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


INDIANAPOLIS  LIGHT  &  HEAT  CO. 

V. 

FITZWATER.     (No.   10276.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—WILLFUL  MISCONDUCT  OF  EMPLOYEE— EVIDENCE, 
Findings  of  Industrial  Board  held  contrary  to  contention  of  employer, 

appellant,  that  employee,   a  lineman,  was  guilty  of  willful  misconduct 

within  Workmen's  Compensation  Act,  §  8. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.)* 

2.  MASTER  AND  SERVANT— FINDINGS  OF  INDUSTRIAL  BOARD 

—CONCLUSIVENESS. 

Findings  of  Industrial  Board  must  be  upheld  by  court  on  appeal  unless 
unwarranted  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
_  ACT— WILLFUL  MISCONDUCT— BURDEN  OF  PROOF. 

The  burden  of  showing  that  employee,  a  lineman,  was  guilty  of 
willful  misconduct  within  Workmen's  (Compensation  Act,  §  8,  rested  upon 
employer. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—"WILLFUL  MISCONDUCT." 

That  lineman  killed  by  coming  in  contact  with  wire  charged  with 
electricity  was  guilty  of  contributory  negligence,  or  of  an  infraction  of 
certain  rules  of  the  employer,  which  were  enforced  with  little  or  no 
diligence,  would  not  constitute  "willful  misconduct,"  within  Woricmen's 
Compensation  Act,  §  8;  it  being  necessary  to  show  an  intentional  disobe- 
dience to  a  strictly  enforced  rule  . 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  380.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Willful  Misconduct) 

5.  MASTER  AND  SERVANT— FINDINGS  OF  INDUSTRIAL  BOARD 

—REVIEW. 

There  being  substantial  evidence  sufl5cient  to  support  facts  found  by 
Industrial  Board,  the  same  must  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

♦Decision  rendered,  Dec,  11,  1918.    121  N.  E.  Rep.  126. 
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Appeal  from  Industrial  Board. 

Application  by  Mable  Fitzwater  for  compensation  for  the  death  of 
Quincy  Fitzwater,  deceased  employee,  opposed  by  the  Indianapolis  Light 
&  Heat  Company,  employer.  Award  for  petitioner,  and  employer  appeals. 
Award  affirmed,  with  5  per  cent,  damages,  as  provided  by  section  3  of 
the  amendment  to  the  Workmen's  Compensation  Act  (Acts  1917,  c  63). 

F.lmer  E.  Stevenson,  of  Indianapolis,  for  appellant. 
Frank  A.  Bruce,  of  Indianapolis,  for  appellee. 

Ibach,  J.  Quincy  Fitzwater  was  killed  in  an  industrial  accident  on 
August  30,  1917,  while  he  was  in  the  employ  of  2^pellant  as  a  lineman  at 
an  average  weekly  wage  of  $1972. 

It  appears  that  decedent  was  engaged  in  removing  some  lieavy  copper 
wires  from  appellant's  pole  and  cross-arms  and  replacing  them  with 
lighter  wires.  On  the  day  he  was  killed  he  had  gone  to  the  south  end  of 
a  line  of  poles  on  Meridian  street,  climbed  one  of  the  poles,  fastened  "a 
rope  hand  line"  to  one  end  of  the  large  copper  wire,  then  cut  such  wire 
near  where  he  had  fastened  the  rope.  He  then  droppd  the  wire  and  rope 
to  the  ground  and  descended  the  pole.  He  was  either  preparing  to  place 
tape  around  the  rope  where  it  was  fastened  to  the  wire,  or  was  actually 
engaged  in  so  doing,  so  that  the  severed  wire  could  be  guided  over  the 
cross-arms,  when  in  some  manner  such  wire  became  charged  with  electric 
current  and  conveyed  into  his  body,  causing  his  death. 

The  application  for  compensation  filed  by  appellee,  decedent's  widow, 
before  the  Industrial  Board,  was  in  the  usual  form.  The  evidence  was 
finally  heard  by  the  full  board,  and  an  award  made  granting  to  the 
petitioner  compensation  for  300  weeks  at  the  rate  of  $10.86  per  week, 
together  with  burial  expenses  not  exceeding  $100. 

It  is  from  this  award  that  appellant  appeals,  and  contends  the  uncon- 
tradicted evidence  shows  that  decedent  met  his  death  by  reason  of  his 
willful  misconduct  and  willful  failure  to  use  safety  appliances  and  his 
willful  failure  to  obey  its  orders  and  rules  and  to  take  the  precautions 
required  of  him  by  law,  and  therefore,  under  section  8  of  the  Workmen's 
Compensation  Act  (Acts  1915,  p.  392),  it  was  error  to  award  any  com- 
pensation. In  other  words,  it  is  insisted  that  the  conduct  of  the  decedent 
under  all  the  facts  and  circumstances  of  the  case  amounted  in  law  to 
willful  misconduct  as  defined  in  section  8,  supra,  and  therefore  the  award 
made  by  the  Industrial  Board  was  not  sustained  by  the  evidence  and  is 
contrary  to  law. 

[1,  2]  The  findings  of  the  Industrial  Board  are  against  the  contention, 
and  must  be  upheld  by  this  court  unless  such  findings  are  not  warranted 
by  the  evidence. 

In  addition  to  the  facts  already  disclosed,  it  is  found: 

That  appellant  had  actual  knowledge  of  decedent's  injury  and  death 
at  the  time  of  the  occurrence.  That  appellant  duly  executed  a  report 
thereof  to  the  Industrial  Board,  and  filed  the  same  in  proper  time,  and  that 
appellee  was  decedent's  wife,  and  was  living  with  him  at  the  time  of  his 
death.  At  the  time  of  decedent's  death,  and  for  a  long  time  prior  thereto, 
appellant  had  in  force  certain  written  rules  relative  to  the  manner  in 
which  linemen  should  perform  their  work,  and  a  copy  of  said  rules  had 
on  different  occasions  been  furnished  to  decedent  long  prior  to  the  date 
he  was  electrocuted.  In  a  general  way  the  rules  provided  that  all  tools 
would  be  furnished  by  appellant  to  the  linemen  on  application  to  the 
storekeeper,  except  pliers,  connectors,  climbers,  screwdrivers,  and  belts, 
which  tools  the  linemen  were  required  to  own.  As  to  the  manner  of 
doing  the  work  and  as  to  the  use  of  safety  appliances  several  rules  were 
adopted.    Rule  9  provides: 

"Never  place  the  line  where  it  can  get  against  a  sign,  cornice,  roof, 
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pole,  or  anything  else  where  exposed  to  the  weather,  unless  it  would  first 
rest  against  glass." 

"Rule  13.  *  *  *  It  is  your  orders  at  all  times  to  do  what  you  do 
thoroughly." 

"Rule  14.    When  working  on  a  circuit  keep  it  'closed.' " 

"Rule  15.  In  working  on  Imes  all  circuits  must  at  all  times  he 
regarded  as  alive  and  grounded.  With  hundreds  of  miles  of  wire  through- 
-out  the  city,  some  of  which  are  carrying  heavy  currents  at  all  times,  many 
using  groimd  return,  the  line  you  are  on  may  'come  alive'  at  any  time — be 
careful" 

"Rule  7.  When  working  on  poles  always  use  your  safety  belts,  as 
well  as  other  safety  devices  you  are  requested  to  use." 

"Rule  18.  *  ♦  *  The  company  demands  that  you  take  necessary 
time  and  precaution  for  your  own  protection  at  all  times." 

"Rule  20.  The  company  will  furnish  rubber  gloves  and  insulating 
stools  which  you  are  commanded  to  use  at  all  times.    Don't  neglect  this." 

"Rule  21.  Do  not  depend  upon  insulated  wire  for  safety.  Insulation 
of  high-tension  aerial  wires  is  impossible." 

The  rubber  gloves  provided  by  defendant  did  not  cover  the  arms  of 
the  workmen  above  tht  wrist  joint.  If  decedent  had  had  on  a  pair  of 
the  gloves  at  the  time  of  his  injury,  they  would  not  have  prevented  his 
injury  and  death.  Up  to  the  time  of  decedent's  death  the  extent  to  which, 
and  the  manner  in  which,  the  safety  appliances  provided  by  defendant  and 
described  in  its  rules  were  to  be  used,  were  left  almost  entirely  to  the 
discretion  of  the  particular  workman.  The  rubber  shield  had  not  up  to 
that  time  been  used  extensively,  and  was  not  regarded  by  the  foreman 
under  whom  decedent  was  working  at  the  time  as  an  efficient  safety  device. 
"That  the  evidence  does  not  show,  and  the  board  cannot  find,  that  the 
use  of  the  safety  devices  provided  by  the  defendant  and  described  in  its 
rules  would  have  prevented  the  injury  and  death  of  decedent  That  the 
exact  manner  in  which  the  live  wire  came  in  contact  with  the  arm  of 
decedent  is  not  shown  by  the  evidence.  That  his  injury  and  death  were 
not  due  to  any  willful  misconduct  upon  his  part  or  to  any  willful  dis- 
obedience of  the  rules  of  the  defendant,  or  to  any  willful  failure  to  use 
any  safety  device  provided  by  it  That  defendant's  foreman  under  whom 
decedent  was  working  had  not  given  him  any  specific  instructions  as 
to  the  manner  in  which  he  should  detach  the  wire  on  August  30,  1917, 
and  had  not  given  him  any  specific  instructions  as  to  compliance  with  any 
of  the  rules  of  defendant,  or  as  to  the  use  of  any  safety  device  whatever, 
but  had  left  to  the  discretion  of  decedent  the  determination  of  the  manner 
of  doing  said  work,  and  also  the  determination  and  advisability  of  using 
safety  devices  and  the  manner  of  their  use.  That  the  injury  resuhing 
in  the  death  of  decedent  was  due  to  an  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  with  the  defendant" 

[3]  As  we  have  said,  the  determination  of  the  controversy  in  this 
case  depends  entirely  on  whether  the  injury  and  death  of  decedent  was 
caused  by  his  own  willful  misconduct,  and  the  burden  of  showing  this 
fact  rested  upon  appellant.  It  has  been  repeatedly  held  that  "willful 
misconduct"  means  something  diflFerent  from  and  more  than  negligence, 
however  great;  it  involves  conduct  of  a  quasi  criminal  nature,  the  inten- 
tional doing  of  something,  either  with  the  knowledge  that  it  is  likely  to 
result  in  serious  injury,  or  with  a  wanton  and  reckless  disregard  of  its 
probable  consequences.  Haskell  Barker  Car  Co.  v.  Kay,  119  N.  E.  811. 
[4]  It  may  be  conceded  that  the  evidence  shows  decedent  to  have 
been  guilty  of  contributory  negligence  in  doing  the  particular  work  re- 
quired of  him,  that  is  to  say,  he  did  not  exercise  that  degree  of  care 
which  the  conditions  and  circumstances  called  for;  but  negligence  does 
not  prevent  compensation.  And  it  might  be  said  that  there  was  some 
evidence  before  the  board  which  would  justify  the  inference  that  decedent 
was  ^ilty  of  an  infraction  of  certain  rules  of  appellant  company  whidi 
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were  enforced  with  little  or  no  diligence  and  were  left  largely  to  the 
option  amd  discretion  of  its  employees  for  their  enforcement,  but  this  falls 
far  short  of  willful  misconduct  as  intended  and  contemplated  by  the 
statute  supra.  There  must  be  shown  an  intentional  disobedience  to  a 
strictly  enforced  rule  to  support  the   defense  of  willful   misconduct. 

[5]  The  evidence,  however,  taken  as  a  whole,  supports  the  fin<ting 
of  the  Industrial  Board,  and  does  not  warrant  the  holding  on  our  part 
that  the  evidence  compels  the  conclusion  as  a  matter  of  law  that  decedent 
met  his  death  by  reason  of  his  own  willful  misconduct  On  the  contrary, 
we  are  satisfied  that  there  is  substantial  evidence  sufficient  in  itself  to 
support  the  facts  found  by  the  Industrial  Board,  and  certainly  ample 
evidence  which  aided  by  fair  inferences  fully  warrants  such  findings. 
This   being   true,   the   finding   of   the    Industrial    Board    must   stand. 

Award  affinned,  with  5  per  cent,  damages,  as  provided  by  section  3 


of  the  amendment  to  the  Workmen's  Compensation  Act  (Acts  1917,  p.  155). 


Jy  se 

917.1 


SUPREME  COURT  OF  IOWA. 


REED 

V. 

DICKINSON  ET  AL.     (No.  32459.)* 

1.  COMMERCE— "INTERSTATE    COMMERCE"— UNLOADING 

FREIGHT  CAR. 

Plaintiff  servant,  injured  while  helping  to  remove  from  a  freight  car 
steel  rails  being  hauled  over  main  lines  of  defendant  railroad  nmnyig 
from  Chicago  to  Omaha,  and  which  when  distributed  were  to  be  substi- 
tuted for  rails  being  removed,  was  engaged  in  "interstate  commerce" 
within  the  federal  Employers'  Liability  Act,  §  1  (U.  S.  (Jomp.  St.  1916, 
§  8657).    . 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27 [5].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Interstate  CTonmierce.) 

2.  MASTER  AND  SERVANT— NEGLIGENCE  OF  MASTER— EVI- 

DENCE. 

In  an  acton  under  federal  Employers'  Liability  Act  (U.  S.  Comp.  St 
1916^  S§  8657-8665)  by  plaintiff,  member  of  construction  gang  injured 
while  helping  to  unload  rails  to  be  used  in  replacing  defective  ones  being 
removed,  contention  of  defendant  being  that  injury  was  due  exclusively 
to  plaintiff's  negligence,  held,  that  the  court  erred  in  directing  verdict  for 
defendant 

(For  other  cases,*!see  Master  and  Servant,  Dec.  Dig..  §  289[29].) 

3.  MASTER  AND  SERVANT— INJURY  TO  SERVANT— ACTS  IN 
♦         LINE  OF  EMPLOYMENT. 

In  action  by  plaintiff  member  of  construction  gang  to  recover  for 
injury   sustained   while  tmloading  rails    from    defendant's    freight   car, 

♦Decision  rendered,  Dec.  14,  1918.    169  N.  W.  Rep.  673. 
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held,  under  evidence,  that  plaintiff  at  the  time  of  the  injury  was  engaged 
in  the  very  act  which  he  was  directed  by  defendant's  foreman  to  do. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  276[10].) 

Appeal  from  District  Court,  Pottawattamie  County;  O.  D.  Wheeler, 
Judge. 

Action  brought  under  the  federal  Employers'  Liability  Act  to  recover 
damages  for  personal  injury.  Opinion  states  the  facts.  Judgment  was 
rendered  for  the  defendant  in  the  court  below  on  a  directed  verdict.  Plain- 
tiff appeals.    Reversed. 

Thomas  Q.  Harrison  and  H.  L.  Robertson,  both  of  Council  Bluffs,  for 
appellant. 

F.  W.  Sargent  and  J.  G.  Gamble,  both  of  Des  Moines,  and  Saunders 
&  Stuart,  of  Council  Bluffs,  for  appellees. 

Gaynor,  J.  This  action  is  tmder  the  federal  Employers'  Liability  Act, 
and  is  brought  to  recover  damages  claimed  to  have  been  sustained  through 
the  negligence  of  the  defendant  while  engaged  in  interstate  commerce. 
The  action  is  against  the  Chicago,  Rock  Island  &  Pacitic  Railway  Company 
and  its  receivers. 

The  company  answers  and  denies  generally  and  specifically  every 
statement,  allegation,  matter,  and  thing  alleged,  which,  if  true,  might  in- 
volve the  defendant  in  liability,  and  alleges  especially  that  it  was  not 
engaged  in  the  operation  of,  nor  did  it  have  possession  of,  the  railway 
property  mentioned  in  the  petition,  at  the  time  referred  to ;  that  the  rail- 
way was  solely  and  exclusively  in  the  possession  of  and«operated  by  the 
receivers  mentioned,  under  appointment  by  the  federal  court 

The  receivers,  answering,  deny  both  generally  and  specifically  every 
allegation  of  plaintiffs  petition,  and  further  answer  by  saying  that  the 
plaintiff  asstmied  the  risk  incident  to  the  work  in  which  he  was  engaged 
at  the  time  and  on  account  whereof  he  claims  to  have  received  the  in- 
juries, and  further  say  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence directly  contributing  to  and  causing  the  injuries  of  which  he  com- 
plains. 

That  the  plaintiff  received  injury  while  in  the  employ  of  the  defend- 
ants is  not  a  controverted  question  here,  nor  is  the  extent  of  his  injuries, 
for  the  reason  that  at  the  conclusion  of  plaintiff's  testimony  the  court 
directed  a  verdict  in  favor  of  both  defendants,  and  upon  such  verdict 
entered  judgment  dismissing  plaintiffs  petition. 

The  case  therefore,  as  presented  here,  involves  but  two  questions : 

First  Was  the  plaintiff,  at  the  time  he  received  his  injuries,  engaged 
in  interstate  commerce  so  as  to  be  within  the  rule  of  the  federal  Em- 
ployers* Liability  Act? 

Second.  Was  the  injury  exclusively  due  to  the  act  of  the  plaintiff 
himself — that  is,  due  to  his  own  exclusive  negligence— or  was  it  due  to 
some  negligent  act  of  the  defendants,  or  either  of  them,  which  contributed 
to  the  injury,  for  which  they,  or  some  of  them,  ought  to  be  called  to  re- 
spond in  damages  under  the  federal  Employers'  Liability  Act? 

[1]  On  the  first  question,  it  appears  that  the  plaintiff  was  working  on 
the  main  line  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
just  east  of  Council  Bluffs,  that  this  line  runs  from  Chicago,  111.,  to 
Omaha,  Neb.;  and  that  passenger  and  freight  traihs  pass  over  Uie  track 
between  these  points.  Just  prior  to  the  time  of 'the  Injury,  steel  rails  were 
being  hauled  over  the  main  line,  on  flat  cars,  for  distribution  along  the 
line,  when  distributed,  to  be  placed  in  the  track  in  substitution  for  old  * 
rails  that  were  being  removed.  At  the  time  plaintiff  was  injured,  he  was 
helping  remove  these  steel  rails  from  the  flat  car.  The  rails  so  unloaded 
were  being  used  in  the  repair  of  the  track  upon  the  main  line  of  the  com- 
pany's road. 
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Under  all  the  decisions,  t>oth  plaintiff  and  defendant  were  engaged  in 
interstate  commerce.  The  federal  Employers'  Liability  Act  as  bearing 
upon  this  case  provides  (federal  Employers*  Liability  Act  of  April  22, 
1908,  c  149,  §  1,  35  U.  S.  Statutes  at  Large  65,  U.  S.  Comp.  St  1916,  § 
8657): 

"That  every  common  carrier  by  railroad  while  engaged  in  commerce 
between  any  of  the  several  states  or  territories,  ♦  *  ♦  shall  be  liable 
*  ♦  ♦  to  any  person  suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce,*'  if  the  injury  results  in  whole  or  in  part  from 
the  negligence  of  the  carrier  or  of  any  of  its  officers,  agents  or  employees. 

This  first  point,  was  directly  decided  by  this  court  in  plaintiffs  favor 
in  Eley  v.  C  G.  W.  Ry.  Co.,  166  N..  W.  739;  Ross  v.  Sheldon,  176  Iowa. 
618, 154  N.  W.  499;  and  in  Brier  v.  C,  R.  I.  &  Pac.  Ry.  Co.,  168  N.  W.  339. 

In  Deal  v.  Coal  &  Coke  Ry.  Co.  (D.  C)  215  Fed.  285,  the  plaintiff  was 
engaged  in  repairing  telegraph  lines  owned  by  the  railway  company  and 
used  in  directing  the  movement  of  its  trains.  It  was  held  that  the  injured 
party  was  engaged  in  interstate  commerce,  and  his  rights  were  governed 
by  the  federal  Employers*  Liability  Act 

It  has  been  said  that  the  true  test  as  to  whether  the  employee  is 
within  the  federal  Employers'  Liability  Act  is:  Was  the  employee,  at 
the  time  of  the  injury,  engaged  in  interstate  transportation,  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it?  Shanks  v.  Delaware 
&  L.  W.  Ry.  Co.,  239  U.  S.  556,  36  Sup.  Ct.  188.  60  L.  Ed.  436,  L.  R.  A. 
1916C,  797. 

The  record  shows  that  defendants  were  carrying  these  steel  rails  on 
flat  cars,  for  distribution  along  its  right  of  way,  and,  when  distributed, 
used  in  repairing  its  tracks.  The  plaintiff,  under  defendants'  foreman, 
was  engaged  in  removing  the  rails  from  the  cars.  The  work,  therefore, 
was  so  closely  related  to  interstate  transportation  as  to  be  practically  a 
part  of  it  See  Pedersen  v.  Ry.  Co.,  229  UT  S.  146,  33  Sup.  Ct  648,  57  L. 
Ed.  1125,  Ann.  Cas.  1914C,  153.  In  this  case  the  injured  party  was  an 
iron  worker  employed  b^  the  defendant  in  the  alteration  and  repair  of 
bridges,  under  the  direction  of  a  foreman.  A  bridge  was  being  repaired. 
The  plaintiff  was  carrying  some  bolts  or  rivets  from  a  tool  car  to  be  used 
that  night,  or  very  early  the  next  morning,  in  repairing  the  bridge.  He 
was  on  his  way  to  the  bridge  carrying  with  him  these  bohs,  etc,  to  be 
used  in  making  the  repairs.  He  was  run  down  and  injured  while  so 
doing.  It  was  held  that  his  employment  was  within  the  purview  of  the 
federal  Employers'  Liability  Act,  and  he  was  permitted  to  recover.  So 
we  say  the  plaintiff  showed  a  right  of  action  under  the  federal  Employers' 
Liablity  Act  and  the  court  erred  in  dismissing  his  petition  on  that  ground. 

[2]  II.  It  is  next  contended  that  the  injury  which  he  sustained  was 
exclusively  due  to  his  own  negligence,  to  his  own  want  of  care,  and  not 
due  to,  or  contributed  to,  by  any  negligence  of  the  defendant,  and  that 
therefore,  even  conceding  that  his  action  is  properly  brought  under  the 
federal  Employers'  Liability  Act,  he  has  not  shown  a  right  to  recover. 

Upon  this  question  the  record  is  not  as  clear  as  might  be,  but  we 
gather  from  the  record  this  state  of  facts:  He  was  injured  on  the  27th 
day  of  August  1915.  On  this  day  he  was  employed  as  a  common  laborer, 
ta  work  with  a  construction  gang  in  the  repair  and  maintenance  of  the 
defendants'  tracks  and  roadbed.  While  so  employed,  it  was  his  duty,  un- 
der the  direction  of  a  foreman,  to  remove  from  the  fiat  cars,  wiUi  the 
assistance  of  other  employees,  certain  steel  rails  which  were  then  to  be 
used  in  replacing  the  old  and  defective  rails.  These  steel  rails  were 
heavy.  They  were  piled  upon  fiat  cars.  It  was  the  duty  of  the  defendant, 
with  the  assistance  of  another,  to  loosen  them  so  that  they  could  be  more 
easily  removed  from  the  car.  To  remove  a  rail  required  at  least  two  of 
defendants'  employees.  Plaintiff  was  selected  as  one.  He  and  his  co- 
employees  were  furnished  with  pinch  bars,  and  instructed  to  place  the 
bars  under  the  ends  of  the  rails,,  or  in  bolt  holes  in  the  rails,  and  to  turn 
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them,  or  loosen  them  from  the  pile  so  that  they  could  be  removed  from 
the  car.  Plaintiff,  in  the  discharge  of  this  duty,  placed  his  pinch  bar  in 
a  bolt  hole  in  one  of  the  rails  for  the  purpose  of  loosening  it  from  the 
pile,  and  at  the  time  of  the  accident  had  accomplished  this  purpose.  An- 
other of  defendants'  employees  was  at  the  other  end  of  the  same  rail,  and 
was  charged  with  and  engaged  in  like  work.  At  the  time  of  Uie  injury, 
plaintiff  had  succeeded  in  moving  his  end  of  the  rail  from  its  fastening. 
The  employee  at  the  other  end  of  the  rail  had  not  succeeded  in  loosening 
his  end.  After  plaintiff  had  loosened  his  end,  he  was  standing  with  his 
bar  in  a  bolt  hole  in  the  rail  and  was  pressin^^  somewhat  upon  his  bar.  The 
foreman  had  instructed  both  plaintiff  and  his  assistant  that  whenever  they 
got  the  rail  ready  to  loosen  up,  or,  as  they  say,  "ready  to  go,"  to  warn 
each  other  of  the  act  by  saying.  "Lookout!"  While  plaintiff  was  so 
standing  with  his  bar  in  the  bolt  hole  pressing  upon  the  bar— the  extent  of 
which  pressures  does  not  appear — his  assistant,  without  warning  and  with- 
out giving  the  signal  that  he  was  instructed  to  give,  suddenly  jerked  his 
rail  loose,  causing  plaintiff's  bar  to  strike  him  in  the  head,  knocking  him 
from  the  car  and  injuring  him. 

The  plaintiff  testifies: 

"I  had  my  lining  bar  in  the  bolt  hole  trving  to  help  the  man  at  the 
other  end  to  get  his  end  loose.  I  had  my  end  free.  It  was  loose.  I  sup- 
posed he  would  let  me  know  when  he  got  his  bar  down  in  where  he  could 
get  hold,  and  I  was  there  waiting  for  him  to  get  it  and  was  still  holding 
to  help  get  his  bar  fastened,  when  he  got  his  bar  in  he  said  nothing.  He 
gave  his  bar  a  big  heavy  wrench,  and  knocked  me  head  first  off  the  car. 
I  was  doing  my  work,  at  the  time  I  was  hurt,  in  the  usual  and  ordi- 
nary way  of  doing  that  work." 

[3]  It  is  apparent  that  plaintiff  was  injured  while  in  the  line  of  his 
employment,  and  while  engaged  in  the  very  act  which  he  was  directed  by 
defendauits'  foreman  to  do.  Taking  this  record  as  it  is  before  us,  the 
jury  might  well  find  that  the  plaintiff  had  done  the  work  assigned  him 
in  the  usual  and  ordinary  way.  He  had  succeeded  in  loosening  his  end 
of  the  rail,  and,  while  standing  with  his  bar  in  the  bolt  hole  waiting  the 
action  of  his  coemployee  at  the  other  end  of  the  rail,  the  rail  was  sud- 
denly turned  with  plaintiffs  bar  in  the  bolt  hole,*  and  the  position  of  the 
bar  changed  by  the  act  of  turning.  This  thfew  it  out  of  the  position,  and 
injury  resulted  to  the  plaintiff.  Plaintiff  was  waiting  for  the  employee 
at  the  other  end  to  signal  him  that  he  had  secured  a  bar  hold  on  the 
rail  sufficiently  strong  to  enable  him  to  turn  the  rail  free  from  its  position 
and  loosen  it  from  the  pile.  The  record  shows  that  his  coemployee,  with- 
out giving  the  warning  which  the  plaintiff  had  reason  to  expect,  and 
which  the  employee  was  directed  to  give,  and  upon  which  plaintiff  relied, 
suddenly  jerked  the  rail  loose,  causing  plaintiffs  bar  to  strike  him  upon 
the  head. 

The  jury  could  well  have  found  that  the  cause  of  the  injury  was 
the  sudden  and  unexpected  movement  of  plaintiffs  assistant  in  suddenly 
jerking  the  rail  loose  without  warning  plaintiff  that  he  was  about  to  do  so, 
and  without  warning  plaintiff  that  the  rail  was  in  a  position  to  be  jerked 
at  that  end.  It  was  said  in  Caverhill  v.  Boston  &  M.  Ry.  Co.,  reported  in 
n  N.  H.  330,  91  Atl.  917,  that,  whatever  risks  the  deceased  assumed  as  to 
the  defendants'  method  of  doing  business,  he  did  not  assume  the  risk  of 
injury  from  the  negligence  of  another  servant  For  an  injury  so  caused 
the  statute  expressly  makes  the  employer  liable. 

It  was  said  by  this  court  in  Byram  v.  Illinois  Central  Ry.  Co.,  172 
Iowa,  631 : 

"It  is  clear  that  the  plaintiff  did  not  assume  the  risk  arising  out  of 
the  negligence  of  another  employee;  for  this  he  could  not  anticipate  or 
guard  against" 

The  defendants  pleaded  contributory  negligence.  This  cannot  avail 
them  at  this  time,  for  it  is  not  a  defense  under  the  federal  Employers' 
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Liability  Act  In  any  event,  it  can  only  serve  to  diminish  the  damages,  if 
any,  allowed  to  the  plaintiff. 

On  both  grounds,  we  think  the  court  erred  in  directing  a  verdict  for 
the  defendants,  and  for  that  reason  the  case  is  reversed. 

Reversed. 

Preston,  C  J.,  and  Weaver  and  Stevens,  JJ.,  concur. 


SUPREME  COURT  OF  IOWA. 


STRICKLEN 

V. 

PEARSON  CONST.  CO.     (No.  32415.)* 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— EXEMPLARY  DAMAGES. 

A  servant,  having  accepted  compensation  under  the  Workmen's  Com- 
pensation Act,  can  have  no  standing  in  court  to  assert  the  employer's 
further  liability  to  him  for  exemplary  damages  on  the  ground  of  gross 
and  reckless  negligence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

5.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— FIXING  STANDARDS  OF  SAFETY. 

Workmen's  Compensation  Act,  §  2477ml9,  does  not  require  the 
employer  to  take  the  aifirmative  in  the  matter  of  fixing  standards  of  safety, 
nor  does  failure  to  do  so  work  a  forfeiture  of  the  protection  of  the  act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 

Appeal   from   District   Court,   Polk   County;   C.  A.   Dudley,  Judge. 

Action  at  law  to  recover  damages  for  personal  injury.  The  material 
facts  are  stated  in  the  opinion.  There  was  a  judgment  for  the  defendant 
for  costs,  and  plaintiff  appeals.    Affirmed. 

Chester  J.  Eller^  of  Des  Moines,  for  appellant 
Sullivan  &  Sullivan  and  Miller  &  Wallingford,  all  of  Des  Moines, 
for  appellee. 

Weaver,  J.  The  defendant  company  was  engaged  in  the  construction 
of  a  building  in  the  city  of  Des  Moines,  and  in  the  course  of  such  work 
excavated  a  hole  or  pit  in  which  to  lay  the  foundation  of  a  pier.  The 
plaintiff,  being  then  in  the  employ  of  the  defendant,  was  by  its  foreman 
sent  into  the  pit  to  perform  certain  labor  there,  and  while  so  engaged  the 
earth  caved  in  upon  him,  causing  him  serious  injury.  Both  parties  had 
expressed  their  consent  to  the  terms  of  the  Workmen's  Compensation 
Act  (Acts  35th  Gen.  Assem.  c.  147),  and  in  compliance  with  the  terms 
of  said  statute  plaintiff  was  awarded  damages  or  compensation  for  his 
injury,  since  which  time  the  defendant  has  paid  and  plaintiff  has  received 
the  installments  of  such  compensation  as  they  have  become  due.  Plaintiff 
now  brings  this  action  at  law  to  recover  from  the  company  exemplary 

♦Decision  rendered,  Dec.  14,  1918.    169  N.  W.  Rep.  6^! 
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damages  in  addition  to  the  compensation  which  has  already  been  awarded 
him.  In  support  of  this  claim  he  alleges  that  his  injuries  were  received 
by  the  gross  and  reckless  negligence  of  the  defendant  and  its  foreman, 
and  that,  while  plaintiff  has  received  and  accepted  the  compensation 
awarded  him  under  the  Workmen's  G>mpensation  Act,  it  was  not  re- 
ceived or  accepted  in  full',  or  in  release,  or  in  satisfaction  of  his  claim 
for  exemplary  damages,  for  which  he  now  demands  a  recovery..  To 
this  petition  a  demurrer  was  61ed  and  sustained,  and  plaintiff  thereupon 
filed  an  amended  and  substituted  petition,  alleging  that  Alexander  Pearson 
is  the  "sole  owner  and  proprietor"  of  the  Pearson  Construction  Company, 
and  his  name  is  therefore  substituted  as  defendant,  and  he  is  charged  wiUi 
negligence  resulting  in  plaintiffs  injury  in  the  manner  already  described. 
It  is  further  alleged  that  it  was  the  duty  of  defendant,  acting  with  the 
Industrial  Commissioner,  to  fix  the  standard  of  safety  for  safety  appli- 
ances and  places  of  work;  that  this  duty  was  not  performed,  and  for 
this  reason  defendant  cannot  rely  upon  the  protection  of  the  statute 
as  a  defense  to  plaintiffs  claim.  The  defendant  moved  to  strike  the 
amended  and  substituted  petition  as  being  a  mere  repetition  of  the 
matters  in  the  original  petition  to  which  demurrer  had  been  sustained. 
The  motion  was  sustained,  and  plaintiff  refusing  to  further  plead,  and 
electing  to  stand  on  his  petition  as  amended  and  substituted,  judgment  was 
entered  for  the  defendant  for  costs. 

[1-4]  I.  The  pleadings  are  not  in  all  respects  quite  clear,  but  as 
we  understand  the  record  the  first  and  principal  claim  advanced  by 
plaintiff  is  that,  although  both  the  parties  had  accepted  the  terms  of 
the  Compensation  Act,  and  damages  had  been  awarded  and  paid  pursuant 
to  such  act,  the  plaintiff  may  still  sue  his  employer  at  law,  and  recover 
exemplary  damages,  if  his  injury  was  received  under  circumstances 
which  would  have  justified  the  assessment  of  exemplary  damages,  had  the 
Compensation  Act  not  been  adopted. 

The  proposition  is  unsound,  and  no  authority  holding  otherwise  has 
been  called  to  our  attention.  Generally  speaking,  exemplary  damages 
are  never  a  matter  of  right  If  a  party  suffers  an  actionable  injury,  the 
extent  of  his  right  to  demand  a  recovery  of  damages  is  the  sum  or 
amount  which  the  jury  (or  court,  if  it  be  tried  without  jury)  finds  from 
the  evidence  will  fairly  compensate  him.  If  the  jury  or  court  in  any 
given  case  goes  beyond  that  measure  of  recovery,  and  increases  the  amount 
found  in  his  favor  by  an  allowance  of  exemplary  damages,  it  is  not 
because  they  are  needed  to  make  him  whole,  but  because  the  wrongful 
act  of  which  he  complains  has  been  done  in  malice,  of  in  such  high- 
handed or  reckless  disregard  of  duty,  that  the  award  is  thus  increased 
by  way  of  punishment  or  example.  It  is  true  the  plaintiff  gets  the 
benefit  of  exemplary  damages  when  recovered  and  collected,  but  they 
come  to  him  by  the  grace  of  the  law,  and  not  as  a  matter  of  right  If 
a  planitiff  is  awarded  fair  compensation  for  his  injuries,  no  court  will 
grant  him  a  new  trial  because  the  jury  has  failed  to  award  him  ex- 
emplary or  punitive  damages.  That  allowance  rests  wholly  in  the  discretion 
of  the  jur>'.  Constantine  v.  Rowland,  147  Iowa,  148,  124  N.  W.  189; 
White  V.  Text-Book  Co.,  164  Iowa,  693,  146  N.  W.  829.  And  the  jury 
may  properly  allow  exemplary  damages  only  when  the  plaintiff  is  also 
found  entitled  to  recover  actual  or  compensatory  damages.  White  v. 
Text- Book  Co.,  supra;  Myers  v.  Wright,  44  Iowa,  38;  Connelly  v.  White, 
122  Iowa,  391,  98  N.  W.  144;  Boardman  v.  Grocery  Co.,  105  Iowa,  445, 
75  N.  W.  343.  It  follows,  of  necessity,  that  if  a  petition  states  facts 
which  clearly  negative  any  right  on  plaintiff's  part  to  recover  compensatory 
damages,  it  fails  to  state  a  cause  of  action  for  exemplary  damages.  In 
this  case  plaintiff  concedes  that  he  has  been  allowed  and  has  accepted 
compensation  for  his  injury  under  the  Workmen's  Compensation  Act, 
and  by  the  express  terms  of  that  act  his  employer  is  thereby  "relieved 
from  other  liability  for  the  recovery  of  damages  or  other  compensation 
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for  such  personal  injury."  Code  Supp.  §  2477m.  In  short,  plaindfiF, 
having  accepted  compensation  from  his  employer  for  the  injuries  of 
which  he  complains,  can  have  no  standing  in  court  to  assert  the  em- 
ployer's further  liability  to  him  on  that  account. 

[5]  II.  But  plaintiff  says  somewhat  inconsistently  that  defendant 
is  not  entitled  to  the  benefit  of  the  Workmen's  Compensation  Act,  be- 
cause the  demurrer  and 'motion,  in  legal  effect,  admit  the  allegation  of 
the  petition  that  he  has  not  complied  with  the  provisions  of  section 
2477ml9  of  that  act.    That  section  reads  as  follows: 

"The  Iowa  Industrial  Commission  co-operating  with  the  employers 
affected  by  this  act,  or  any  committee  or  committees  appointed  by  such 
employers  or  the  Iowa  Industrial  Commission,  shall  fix  standards  of  safety 
for  safety  appliances  or  places  of  employment,  except  mines,"  etc 

The  simple  reading  of  the  section  makes  it  perfectly  evident  that 
this  section  places  no  affirmative  duty  upon  the  employer,  save  perhaps 
as  there  may  be  an  implication  of  duty  in  the  employer  to  observe  any 
•'standard"  of  safety  so  "fixed"  by  the  Industrial  Commissioner.  The 
employer  is  not  required  to  take  the  initiative  in  this  matter,  nor  is 
there  any  provision  making  his  failure  to  do  so  work  a  forfeiture  of  the 
protection  of  the  statute.  The  allegation  in  the  substituted  petition  with 
respect  to  defendant's  alleged  failure  to  take  action  tmder  said  section 
of  the  statute  is  therefore  wholly  immaterial.  The  substitution  jof  Pear- 
son as  defendant,  instead  of  the  construction  company,  amounts  to  no 
more  than  a  correction  in  the  name  or  designation  of  the  person  of  this 
employer.  Neither  the  petition  nor  the  substituted  petition  states  a  cause 
of  action  against  the  company  or  against  Pearson. 

III.  It  should  be  said  that  the  defendant's  foreman,  Drumhiller, 
was  made  a  defendant.  As  to  him  the  trial  court  overruled  the  demurrer 
to  the  petition,  and  the  argument  in  this  court  has  been  directed  entirely 
to  the  question  whether  the  plaintiff's  pleadings,  even  if  taken  as  true, 
discloses  any  cause  of  action  against  the  employer,  and  this  is  the  only 
question  on  which  we  assume  to  pass. 

There  is  no  error  in  the  record,  and  the  rulings  and  judgment  below 
are  affirmed. 

Preston,  C.  J.,  and  Gaynor  and  Stevens,  JJ.,  concur. 


SUPREME  COURT  OF  KANSAS. 


RAFPAGHELLE 

V. 

RUSSELL.  (No.  21771.)* 

I.   MASTER  AND  SERVANT— INJURY  TO  SERVANT—RIGHT  TO 

COMPENSATION. 

A  workman  who  is  injured  in  the  course  of  his  emplojrment  is  not 
to  be  denied  compensation  for  such  injury  and  consequent  diminished 
eaminR   capacity  merely  because  his   injury   was   not   so   serious   as  to 

♦  Decision  rendered,  Dec  7,  1918.    176  Pac.  Rep.  640.    Syllabus  by  the 
Court. 
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totally  disable  him  from  labor  for  the  first  two  weeks  immediately  suc- 
ceeding the  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  |  385(15].) 

2.  MASTER    AND    SERVANT— INJURY    TO    SERVANT— WORK- 

MEN'S COMPENSATION  ACT. 

An  injured  workman  who  only  in  pain  and  distress  and  with  tlie 
friendly  help  of  his  fellow  workmen  can  earn  as  much  as  he  did  before 
his  injury  may  maintain  an  action  against  his  employer  for  permanent 
partial  incapacity  under  the  Workmen's  Compensation  Act  (Gen.  St. 
1915,  §§  5896-5942). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385(8].) 

3.  MASTER  AND   SERVANT— INJURIES   TO   SERVANiT— LUMP 

SUM  JUDGMENT. 

Error  assigned  on  abuse  of  discretion  in  an  award  of  a  lump  sum 
judgment  instead  of  periodical  and  terminable  payments  to  an  injured 
workman  examined,  and  not  sustained. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  |  385(20].) 

Appeal  from  District  Court,  Cherokee  County. 
Actit)n   by   Paul   Raffaghelle   against   Peter   Russell.    Judgment   for 
plaintiff,  and  defendant  appeals.    Affirmed. 

A.  B.  Keller,  George  R.  Malcolm,  and  C.  O.  Pingry,  all  of  Pittsburg, 
for  appellant.  ^ 

A.  L.  Majors,  of  Columbus,  for  appellee. 

Dawson,  J.  The  plaintiff  was  employed  in  defendant's  coal  mine. 
A  large  rock  fell  from  the  roof  of  the  mine  and  crushed  a  fellow  work- 
man. In  response  to  the  latter's  appeal  for  help,  -  plaintiff  sustained  a 
femoral  rupture  while  exerting  all  his  strength  to  lift  the  rock  from  the 
injured  man. 

This  case  was  broughl  under  the  Workmen's  Compensation  Act  (Gen. 
St.  1915,  §§  5896-5942) ;  and  the  trial  court  awarded  plaintiff  a  lump  sum 
judgment  computed  on  the  basis  of  $5  and  some  cents  per  wedc  for 
eight  years,  pursuant  to  a  finding  that  plaintiffs  injuries  were  of  a  per- 
manent nature  and  partially  incapacitated  him  for  work. 

[1]  Defendant  contends  that  there  was  no  evidence  to  sustain  the 
finding  of  diminished  capacity,  and  cites  part  of  section  5896  of  the 
General  Statutes  of  1915,  whidh  before  the  amendment  of  1917  (Laws 
1917,  c.  226)  provided: 

"That  (a)  the  employer  shall  not  be  liable  under  this  act  in  respect 
of  any  injury  which  does  not  disable  the  workman  for  a  period  of  at 
least  two  weeks  from  earning  full  wages  at  the  work  at  which  he  is 
employed." 

It  is  true  that  plaintiffs  injury  did  not  immediately  and  totally  in- 
capacitate him  from  labor.  He  continued  to  work  for  some  time,  although 
he  began  to  feel  pain  the  night  following  the  injury. 

Plaintiff  testified : 

"Before  I  got  hurt  I  used  to  lay  off  and  have  a  good  time,  and  after 
I  got  hurt  I  layed  off  because  I  hurt  ♦  ♦  ♦  I  lay  off  about  two  weeks 
before  I  came  here.  *  ♦  ♦  Since  I  was  hurt  in  the  mines  I  worked 
every  day  I  possibly  could  and  as  hard  as  I  could.  I  have  tried  my 
best.  ♦  ♦  ♦  In  the  Illinois  mine  I  did  not  work  alone.  There  were 
two  men  working  with  me.  ♦  *  ♦  When  a  big  chunk  would  fall  my 
buddy  lifted  it  for  me.  ^  ♦  ♦  ♦  They  lifted  the  large  pieces  of  coal  in 
the  car  for  me  because'  I  couldn't  lift  them  myself.  ♦  ♦  ♦  When  I 
am  working  a  knot  sticks  out  on  me." 
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The  statute  quoted  does  not  mean  that,  unless  a  workman's  injuries 
tc^ally  disable  him  "from  laboring  for  the  first  two  weeks  succeeding  his 
miaJiap,  he  cannot  recover.  It  means  that,  unless  the  injury  is  sufficiently 
serious  to  disable  him  for  two  weeks,  the  injury  is  considered  by  the 
statute  to  be  too  trivial  for  its  concern.  The  statute  would  discourage 
malingering  and  the  harassing  of  employers  with  petty  claims  of  little 
or  no  merit  But  it  would  never  do  to  say  that  the  courageous  workman 
who  sticks  to  his  task  notwithstanding  his  pain  and  injury  is  to  be  pen- 
alized for  so  doin^.  Neither  would  it  do  to  say  that  an  injured  workman 
who  in  pain  and  distress  and  with  the  gratuitous  help  of  his  fellow  work- 
men can  still  earn  as  mudi  as  he  was  wont  to  do  before  his  strength  and 
vigor  were  impaired  is  not  entitled  to  compensation.  A  workman  who 
is  injured  is  not  compelled  then  and  there  to  lay  off  for  two  weeks  to 
protect  his  rights  under  the  act  The  soldier  who  is  wounded,  but  who 
still  "carries  on/'  is  looked  upon  as  a  hero;  the  injured  workman  who 
IHcewise  attempts  to  "carry  on"  will  lose  nothing  by  so  doing  when  his 
rights  become  a  matter  of  judicial  determination.  . 

[2]  The  court  discerns  no  trouble  as  to  the  sufficiency  of  the  evidence 
of  diminished  earning  capacity.  The  plaintiff  was  so  much  distressed 
that  he  had  to  go  to  another  state,  to  a  mine  where  the  coal  vein  was 
eight  feet  thick  and  where  his  "buddies"  (friendly  fellow  workmen) 
would  help  him  with  heavy  lifting.  The  court  attaches  no  controlling 
significance  to  the  fact  that  his  semimonthly  pay  checks  were  sometimes 
as  large  or  larger  after  his  injury  than  they  were  before  he  was  hurt. 
The  evidence  shows  that  in  the  days  of  his  full  vigor  he  occasionally 
took  a  lay-off  to  enjoy  himself;  since  his  injury  he  occasionally  is  com- 
pelled to  take  a  lay-off  because  of  pain  which  now  att^ds  his  arduous 
vocation.  These  were  merely  circumstances  to  be  considered  with  all  the 
other  facts  and  circumstances,  pro  and  con,  in  determining  whether  plain- 
tiff's claim  was  genuine  or  spurious. 

[3]  It  is  also  contended  that  the  court  erred — that  it  abused  its  dis- 
cretion— in  awarding  plaintiff  a  lump  sum  judgment,  and  that,  if  plaintiff 
was  entided  to  compensation,  it  should  have  been  awarded  in  periodical 
payments.  It  may  be  true  that  ordinarily  a  rupture  like  a  femoral  hernia 
can  be  successfully  treated  by  a  surgical  operation  which  is  not  considered 
dangerous  to  life  nor  attended  by  much  suffering,  and  that,  if  plaintiff 
would  resort  thereto,  he  might  be  completely  restored  to  his  former  vigor 
in  a  few  weeks  or  months,  probably  in  much  less  time  than  eight  years. 
But  this  court  cannot  say  that  on  that  account  the  trial  court  abused  its 
discretion  in  granting  a  lump  sum  judgment  Moreover,  in  this  case, 
as  in  many  preceding  appeals  touching  this  compensation  act,  counsel 
urge  too  strongly  the  general  philosophy  upon  which  compensation  acts 
are  supposed  to  be  founded,  and  do  not  read  with  close  and  critical 
scrutiny  the  literal  text  of  the  Kansas  act  Some  years  ago,  when  re- 
formers and  magazine  writers  were  urging  Legislatures  to  enact  these 
compensation  laws,  the  matter  of  periodical  payments  for  injured  work- 
men was  elaborated,  and  it  was  wisely  urged  that  courts  or  commissions 
should  have  power  not  only  to  award  such  judgments,  but  also  to  terminate 
the  periodical  payments  when  assured  that  the  injured  workman  was 
completely  restored.  While  that  doctrine  will  be  found  in  the  Kansas 
act  (section  5926,  Gen,  Stat  1915),  the  Kansas  Legislature  apparently 
had  a  mind  of  its  own,  and  it  provided  first  and  foremost  that  where 
injured  workmen  are  compelled  to  resort  to  judicial  proceedings  to  secure 
compensation,  they  may  be  awarded  a  lump  sum  judgment,  and,  secondly, 
that  in  the  discretion  of  the  trial  court  the  decree  may  provide  for 
periodical  and  terminable  payments. 

"The  judgment  in  the  action,  if  in  favor  of  the  plaintiff,  shall  be 
for  a  lump  sum  equal  to  the  amount  of  the  payments  then  due  and  prospect- 
ively due  under  the  act,  ♦  *  ♦  or,  in  the  discretion  of  the  trial  judge,  for 
periodical   payments   as   in   an   award."    Section  5930,   (jen.   Stat    1915. 
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See  Cain  v.  Zinc  Co.,  94  Kan.  679,  146  Pac  1165.  148  Pac  251; 
Roberts  v.  Packing  Co.,  95  Kan.  723,  149  Pac.  413;  McCrackcn  v.  Bridge 
Co.,  96  Kan.  353,  150  Pac  832,  Ann.  Cas.  1918B,  689;  Id.,  96  Kan.  799, 
153  Pac  525,  Ann.  Cas.  1918B,  689;  Halverhout  v.  Milling  Co.,  97  Kan. 
484,  155  Pac  916. 

Since  the  statute  gave  the  injured  workman  a  right  to  a  lump  sum 
judgment,  and  merely  added  a  g^rant  of  discretionary  power  to  the  court 
to  modify  that  right,  a  failure  to  exercise  a  discretionary  power  which  the 
trial  court  might  or  might  not  care  to  use  does  not  ordinarily  amount  to 
abuse  of  discretion.  Cases  have  come  before  this  court,  and  perhaps 
this  is  one  itself,  where,  if  we  were  trial  judges,  we  would  probably  have 
awarded  periodical  and  terminable  payments,  although  we  realize  that 
such  a  disposition  of  the  matter  would  give  trial  judges  additional  labor, 
since  it  is  easier  to  decree  lump  sum  judgments  and  get  the  judicial 
business  completely  and  finally  dispatched  while  the  facts  are  all  fresh 
in  memory;  but  even  so,  no  abuse  of  discretion  in  failure  to  exercise  a 
mere  discretionary  power  being  manifest  here,  we  cannot  substitute  our 
judgment  for  the  judgment  of  the  trial  court  on  the  very  matter  which 
the  statute  has  left  to  the  trial  court's  determination.  Gorrell  v.  Battelle, 
93  Kan.  370,  144  Pac.  244  (syl.  5) ;  Perkins  v.  Accident  Association,  96 
Kan.  553,  555,  152  Pac.  786. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


COURT  OF  APPEALS  OF  KENTUCKY. 


REED'S  ADM'X 

V. 

ILLINOIS  CENT.  R.  CO.* 

3.  MASTER  AND   SERVANT— FEDERAL   EMPLOYERS'   LIABIL- 

ITY ACT— VENUE-SUIT  IN  STATE  COURT. 

Under  the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St  1916,  §§ 
8657-8665),  making  the  jurisdiction  of  state  and  federal  courts  concurrent 
in  actions  thereunder  and  fixing  venue  in  district  of  defendant's  residence 
or  in  which  cause  of  action  arose  or  in  which  defendant  shall  be  doing 
business,  where  the  cause  of  action  arose  in  Kentucky  and  defendant  cor- 
poration was  doing  business  in  Minnesota,  the  Minnesota  courts  had 
jurisdiction  if  the  action  might  have  been  brought  in  the  federal  court  in 
Minnesota. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  253.) 

4.  MASTER  AND   SERVANT— FEDERAL  EMPLOYERS'   LIABIL- 

ITY.ACT— VENUE  OF  SUIT  IN  STATE  COURT. 

An  action  in  tort  against  the  master  for  injury  to  servant  may  be 
brought  at  any  place  where  defendant  may  be  found  and  served,  but 
the  federal  Employers'  Liability  Act  (U.  S.  Comp.  St.  1916,  §§  8657-8665) 
limits  actions  thereunder  to  district  of  defendant's  residence  or  in  which 
defendant  is  doing  business  or  in  which  cause  of  action  arose. 

(For  other  cases,  sec  Master  an4  Servant,  Dec  Dig.  §  253.) 

♦Decision  rendered,  Dec  10,  1918.    206  S.  W.  Rep.  794. 
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10.  MASTER  AND  SERVANT— FEDERAL  EMPLOYERS'  LIABIL- 
ITY ACT. 

The  federal  Employers'  Liability  Act  (U.  S.  Comp.  St.  1916  §§  8657- 
8665)  insures  uniformity  of  substantive  law  in  every  action  thereunder 
in  any  court  or  state. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §•  25054) 

11.  MASTER  AND   SERVANT— INJURY  TO   SERVANT— NEGLI- 
GENCE—FEDERAL  EMPLOYERS'  LIABILITY  LAW. 

"There  can  be  no  recovery  against  the  master  under  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  1916,  §§  8657-8665)  without  plain- 
tiff showing  negligence  of  carrier's  officers,  agents,  or  employees. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  87.) 

Appeal  from  Circuit  Court,  McCracken  County. 

Equitable  action  by  the  Illinois  Central  Railroad  Company  against 
Linnie  Reed,  as  administratrix  of  the  estate  of  Jerry  Reed,  deceased. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Samuel  A.  Anderson,  of  St.  Paul,  Minn.,  and  Jos.  R.  Grogan  and 
Mike  Oliver,  both  of  Paducah,  for  appellant 

Wheeler  &  Hughes,  of  Paducah,  for  appellee. 

Cabboll,  J.  This  equitable  action  was  brought  in  the  McCracken 
circuit  court  by  the  Illinois  Central  Railroad  Company  against  the  ad- 
ministratrix of  Jerry  Reed  to  enjoin  her  from  prosecuting  in  a  district 
court  in  the  state  of  Minnesota  an  action  there  brought  against  the  rail- 
road company  to  recover  damages  for  the  death  of  her  husband,  Jerry 
Reed,  which  was  caused,  as  alleged  by  her  in  the  petition  filed  in  the 
Minnesota  court,  by  the  negligence  of  the  railroad  company. 

When  the  case  came  on  for  hearing  in  the  lower  court,  it  was  ad- 
judged: 

"That  the  defendant,  Linnie  Reed,  as  administratrix  of  the  estate  of 
Jerry  Reed,  deceased,  be  and  she  is  perpetually  restrained  and  enjoined 
from  maintaining,  carrying  on,  or  prosecuting  any  suit  or  procedure  by 
her,  now  instituted  in  die  state  of  Minnesota,  against  the  Illinois  Central 
Railroad  Company,  because  ot  or  on  account  of,  the  death  of  Jer^  Reed, 
deceased,  and  she  is  perpetually  restrained  and  enjoined  from  prosecuting 
or  assisting  in  the  prosecution,  or  in  any  manner  trying  the  cause  of 
Linnie  Reed,  as  Administratrix  of  the  Estate  of  Jerry  Reed,  Deceased, 
Plaintiff,  v.  Illinois  Central  Railroad  Company,  now  pending  in  the 
district  court  of  the  Second  judicial  district,  in  the  county  of  Ramsey, 
in  the  state  of  Minnesota,  and  the  said  Linnie  Reed,  administratrix,  as 
aforesaid,  is  restrained  and  enjoined  perpetually  from  in  any  manner 
assisting,  or  engaging  in  the  prosecution  of  said  suit,  so  instituted  in  the 
state  of  Minnesota,  by  her  as  administratrix  of  Jerry  Reed,  deceased, 
against  the  Illinois  Central  Railroad  Company." 

From  that  judgment  this  appeal  is  prosecuted. 

Briefly  stated,  the  facts  out  of  which  the  litigation  arose  are  these: 
Jerry  Reed,  at  the  time  he  received  the  injury  that  resulted  in  his  death, 
was  in  the  employ  of  the  railroad  company  as  a  laborer  in  its  yards  in 
Paducah,  Ky.,  and  it  was  his  duty  in  the  course  of  his  employment  to 
carry  ice  from  an  icehouse  near  by  to  passenger  cars  that  were  standing 
on  the  tracks  in  the  )rards.  While  performing  this  labor,  Reed,  in  at- 
tempting to  pass  through  an  opening  on  one  of  the  tracks  that  had  been 
made  by  uncoupling  and  separating  for  a  distance  of  a  few  feet  two  of 
the  passenger  cars,  was  caught  between  the  cars  when  an  engine  attached 
to  one  of  them  backed  it  against  the  other  for  the  purpose  of  making 
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a  coupling  and  was  crushed  to  death;  the  administratrix  claiming  that 
his' death  was  caused  by  the  negligence  of  the  trainmen,  while  the  railroad 
company's  contention  is  that  his  death  was  brought  about  solely  by  his 
own  negligence. 

In  its  petition  for  an  injunction  it  was  averred  that  the  death  of  Reed 
was  .not  catted  by  any  fault  on  its  part;  that  the  trainmen  in  charge  of* 
the  engine  did  not  know  of  the  presence  of  Reed  between  the  cars  at  the 
time  or  before  the  coupling  was  made,  or  have  reason  to  anticipate  that 
he  would  go  between  them,  as  his  conduct  in  so  doing  was  in  violation  of 
the  rules  of  the  company;  that  neither  the  trainmen  nor  any  other  em- 
ployee of  the  railroad  company  was  guilty  of  any  negligence  in  the 
movement  of  the  cars,  or  in  any  other  respect  that  contributed  to  or 
brought  about  the  death  of  Reed. 

It  was  further  charged  that  Reed,  at  the  time  of  his  death,  was  a 
citizen  of  the  state  of  Kentucky,  residing  in  the  county  of  McCracken,  and 
that  his  widow,  who  qualified  as  administratrix,  was,  at  the  time  of  her 
appointment  and  qualification,  and  when  the  injunction  suit  was  brought,  a 
citizen  of  the  state  of  Kentucky,  residing  in  McCracken  county,  in  which 
county  she  qualified  as  administratrix;  that  soon  thereafter  and  while 
residing  in  McCracken  county  she  was  persuaded  to  and  did  employ  one 
Samuel  A.  Anderson,  an  attorney  residing  in  the  city  of  St  Paul,  Minn., 
who  made  a  specially  of.  damage  suits  against  corporations,  to  bring  a 
damage  suit  for  her  against  the  railroad  company;  that  Anderson,  in  the 
prosecution  of  his  practice  as  a  damage  suit  lawyer,  had  agents  or  "run- 
ners" who  were  not  lawyers  soliciting^  business  for  him  in  the  city  of 
Paducah,  as  well  as  at  various  other  points  in  several  states  of  the  Union 
at  which  railroad  companies,  whose  lines  of  railroad  entered  the  state  of 
Minnesota,  had  lines  of  road  and  transacted  business;  that  through  the 
instrumentality  of  his  agent  or  "runner^  located  in  Paducah,  who  was  not 
an  attorney  at  law,  Anderson  procured  the  administratrix  to  employ  him 
as  attorney  to  institute  and  prosecute  the  damage  suit  in  the  courts  of 
Minnesota  against  the  railroad  company,  and  as  a  part  of  the  contract  of 
employment  it  was  agreed  that  Anderson  would  investigate  at  his  own 
expense  the  facts  in  relation  to  the  case  and  pay  all  cost  incident  to  the 
institution  of  the  suit,  make  all  bonds  that  might  be  necessary  in  its 
prosecution,  and  pay  at  his  own  expense  the  railroad  fare,  hotel  ImIIs,  and 
other  necessary  expenses  of  any  witnesses  that  it  might  be  necessary  to 
take  from  Paducah  to  St.  Paul,  and,  in  addition,  support  and  maintain  the 
administratrix  during  the  pendency  of  the  suit;  that,  in  consideration  of 
his  services,  Anderson  should  receive  33  1/3  per  cent  of  the  amount  re- 
covered by  judgment  or  compromise;  that,  pursuant  to  this  contract, 
Anderson  had  paid  to  the  administratrix  $40  a  month,  as  well  as  con- 
tributed in  other  ways  to  her  wants.    . 

It  was  further  averred  that  the  practice  and  procedure  in  negligence 
cases  in  the  state  of  Minnesota  was  materially  different  from  and  much 
more  favorable  to  the  plaintiff  in  suits  against  corporations  than  the 
practice  and  procedure  in  the  courts  of  this  state,  and  that  the  stiit  was 
brought  in  Minnesota  for  the  purpose  of  avoiding  the  effect  of  the  practice 
and  procedure  in  the  courts  of  Kentucky,  and  to  obtain  the  advantages  that 
would  result  from  the  difference  between  the  practice  and  procedure  in 
Minnesota  and  Kentucky  controlling  and  regulating  this  character  of  suits. 

It  is  provided  in  part,  in  section  841  of  the  Kentucky  Statutes,  that — 

"No  company,  association  or  corporation  created  by,  or  organized 
under,  the  laws  or  authority  of  any  state  or  country  other  than  this  state, 
shall  possess,  control,  maintain,  or  operate  any  railway,  or  part  thereof, 
in  this  state  until,  by  incorporation  under  the  laws  of  this  state,  the  same 
shall  have  become  a  corporation,  citizen  and  resident  of  this  state." 

And  further  provided  that  any  company,  association,  or  corporation 
operating  a  railroad  in  this  state  may  become  "a  corporation,  citizen  and 
resident  of  this  state"  by  being  incorporated  in  this  state  in  the  manner 
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provided  in  the  statute.  And  it  was  averred  in  the  petition  that  the  rail- 
road company  had  observed  the  requirements  of  this  statute  and  thereby 
become  a  citizen  and  resident  of  this  state. 

It  was  further  averred  that  the  court  in  which  the  suit  was  brought 
in  the  state  of  Minnesota  was  about  1,000  miles  distant  from  Paducah  in 
this  state,  the  place  of  the  accident,  and  that  it  would  entail  great  and 
unreas(Miable  expense  on  the  part  of  the  railroad  company  in  transporting 
and  defraying  the  expenses  of  iti  witnesses  from  Paducah,  where  they  all 
lived,  to  the  place  of  trial  in  Minnesota,  and  in  addition  thereto  would 
..use  it  to  sutler  great  loss  and  inconvenience  on  account  of  the  necessity 
of  taking  and  keeping  away  from  their  business  for  several  days,  and 
perhaps  weeks,  witnesses  who  were  connected  with  the  train  service  and 
whose  presence  it  would  need  on  the  trial  of  the  case;  that  all  of  the 
witnesses  that  would  be  needed  on  the  trial  of  the  case  by  both  the  plain- 
tiff and  defendant  were  residents  of  the  city  of  Paducah  and  engaged  in 
business  there  at  the  time  the  accident  happened  and  when  the  injunction 
suit  was  brought 

It  was  further  averred  that  there  was  a  circuit  court  having  juris- 
diction of  actions  like  this  in  practically  continuous  session  in  the  dty 
of  Paducah,  in  which 'the  action  could  have  been  brought  by  the  admin- 
istratrix and  prosecuted  within  a  reasonable  time  to  a  final  conclusion, 
and  that  the  suit  was  brought  in  the  state  of  Minnesota,  not  only  for  the 
purpose  of  subjecting  the  railroad  company  to  great  and  unnecessary  ex- 
pense, but  to  vexatiously  harass  and  annoy  it  in  the  conduct  of  its  busmess. 

To  this  petition,  the  averments  of  which  were  supported  by  evidence, 
an  answer  was  filed  by  the  administratrix  traversing  all  of  the  material 
allegations,  and  in  behalf  of  the  administratrix  the  depositions  of  several 
witnesses  were  taken;  but  their  evidence  was  confined  to  an  attempt  to 
show  that  the  business  of  the  railroad  company  would  not  be  seriously 
disarranged  or  interfered  with  if  it  was  required  to  take  some  of  its  train- 
men as  witnesses  to  appear  in  the  trial  in  the  Minnesota  court. 

On  this  appeal  several  grounds  are  relied  on  for  reversal,  but  we  think 
they  may  be  condensed  into  these  two:  (1)  That  as  the  federal  Employers* 
Liability  Act  (Act  Cong.  April  22,  1908.  c.  149,  35  Stat  65  [U.  S.  Comp. 
St  1916,  §§  8657-8665]),  under  which  the  suit  was  brought,  authorized  its 
institution  and  prosecution  in  the  state. of  Minnesota,  this  right  could  not 
be  taken  away  fro^  the  plaintiff  by  injunction  in  the  manner  stated. 
(2)  That  the  court  erred  in  granting  a  perpetual  injunction  because 
the  petition  did  not  state,  and  the  evidence  did  not  establish,  facts  sufficient 
to  warrant  an  injunction. 

[1,2]  Before,  however,  coming  to  consider  these  grounds,  it  may  be 
stated  that  the  principle  that  the  courts  of  one  state  have  the  power  to 
enjoin  a  citizen  of  that  state  from  prosecuting  in  the  courts  of  another 
state  a  sdit  against  one  of  its  citizens  is  probably  as  well  settled  by  the 
great  weight  of  authority  as  any  question  involving  the  power  and  juris- 
diction of  courts  could  be,  although  there  is  much  difference  of  opinion  as 
to  the  grounds  on  which  this  power  and  jurisdiction  should  be  rested; 
The  prevailing  opinion  being  that  each  case  in  which  this  question 
is  presented  ntust  be  determined  by  the  facts  of  the  particular  case. 

Thus  it  is  said  in  14  R.  C.  L.  412 : 

"The  general  rule,  therefore,  is,  that  where  a  party  is  within  the 
jurisdiction  of  the  court,  he  may,  on  a  proper  showing,  be  enjoined  from 
prosecuting  an  action  in  a  court  of  another  state.  The  question,  however, 
as  to  when  this  jurisdiction  may  be  exercised  is  often  one  of  grreat 
delicacy,  owing  to  the  fact  that  it  may  frequently  lead  to  a  conflict  of 
jurisdiction.  Hence,  the  power  is  used  sparingly,  and  the  petitioner  must 
show  good  equitable  grounds,  or  the  injunction  will  not  issue.    ♦    ♦    ♦ 

"No  general  rule  can  be  laid  down  as  to  when  the  court  ought  to 
enjoin  a  party  from  prosecuting  a  suit  in  a  foreign  jurisdiction.  Each 
case  must  be  ruled  by  its  own  facts.  If  they  show  that  it  is  necessary  and 
Vol.  ni— Comp.  20. 
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equitable  to  exercise  the  power  in  the  orderly  administration  of  justice, 
the  court  should  enjoin  the  party,  otherwise  not  Ordinarily  if  the  case 
stated  in  the  bill  is  such  as  to  render  it  the  duty  of  the  Court  to  restrain 
a  party  from  instituting  or  carrying  on  proceedings  in  a  court  of  its  own 
state,  It  is  bound  in  like  manner  to  enjoin  him  from  prosecuting  a  suit  in  a 
foreign  court.  All  that  is  necessary  to  sustain  jurisdiction  in  such  cases 
is,  that  the  plaintiff  should  show  a  clear  equity,  and  that  the  defendant 
should  be  subject  to  the  authority  and  within  the  reach  of  the  process  of 
the  court  The  subject-matter  in  controversy  does  not  apparently  have 
any  eflFect  on  the  court's  action  in  granting  or  refusing  an  injunction,  but 
such  action  is  rather  dependent  on  the  purpose  of  the  prosecution  of  the 
foreign  suit  or  the  end  to  be  attained  by  the  injunction." 

In  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70,  68  N.  W.  664,  34  L.  R. 
A.  503,  Judge  Freeman  in  an  extensive  note  to  this  case  that  may  be  found 
in  59  Am.  St.  Rep.  859,  said : 

"It  may,  therefore,  with  confidence,  be  affirmed  that  the  courts  of  one 
state  may  enjoin  the  prosecution  of  a  judicial  proceeding  in  another  state 
upon  substantially  the  same  grounds  that  the  courts  of  one  nation  may 
enjoin  the  prosecution  of  a  suit  or  action  in  the  courts  of  another  nation. 
It  will  be  found,  upon  an  examination  of  the  decisions  upon  this  subject, 
that  it  is  not  necessary,  in  order  to  obtain  relief,  to  establish  the  usual 
grounds  for  equitable  interposition,  namely,  fraud,  accident,  or  mistake, 
but  that  it  will  be  sufficient  to  entitle  a  citizen  of  a  state  to  injunction 
preventing  another  citizen  thereof  from  prosecuting  an  action  against  the 
former  in  the  courts  of  another  state  to  show  that  the  purpose  or  necessary 
effect  of  such  action  is  to  obtain  an  advantage  to  which  the  plaintiff  therein 
is  not  entitled  in  the  domicile  of  the  parties." 

The  Maryland  Court  of  Appeals,  in  Miller  v.  Gittings,  85  Md.  601, 
37  Atl.  372,  Zl  L.  R.  A.  654,  60  Am.  St  Rep.  352,  after  a  full  investigation 
of  the  question,  said: 

"The  authorities  show  that  equity  will  enjoin  suits  in  other  states 
where  there  is  fraud,  oppression,  vexation,  mjiistice,  or  unconscientious 
advantage;  and  most  especially  where  there  is  an  attempt  to  evade  or  de- 
feat the  operation  of  the  laws  of  the  state  where  both  parties  to  the  suit 
reside." 

In  Bigelow  v.  Old  Dominion  Copper  Co.,  74  N.  J.  Eq.  457,  71  Atl.  153, 
the  New  Jersey  court  said,  speaking  through  Justice  Pitney: 

"I  have  not  the  least  doubt  or  difficulty  about  the  power  of  a  court  of 
equity  in  one  state  to  restrain  its  own  citizens,  or  other  persons  within  the 
control  of  its  process,  *  ♦  *  or  in  foreign  countries.  The  power  pro- 
ceeds from  the  undoubted  authority  that"  a  court  of  equity  possesses  over 
persons  within  its  jurisdiction  to  restrain  them  from  doing  anything  that 
is  contrary  to  equity  and  good  conscience,  to  the  wrong  and  injury  of 
others,  whether  the  threatened  inequitable  conduct  consists  in  the  prosecu- 
tion of  an  action  or  whatever  it  may  happen  to  be.  The  court  of  equity 
thus  appealed  to  acts  in  personam,  and  it  is  immaterial  whether  the 
threatened  inequitable  conduct  is  to  be  carried  on  within  or  without  the 
limits  of  the  jurisdiction." 

In  Hawkins  v.  Ireland,  64  Minn.  339,  67  N.  W.  1\  58  Am.  St  Rep. 
534j  the  Minnesota  court  said,  in  upholding  the  right  to  enjoin  the  prose- 
cution of  a  suit  in  other  states,  that — 

"The  power  of  the  court  thus  to  enjoin  the  appellant  is  undoubted. 
All  the  parties  to  this  action  are  citizens  of  this  state,  and  subject  to  Uie 
jurisdiction  of  the  court.  The  facts  that  the  land  is  in  another  state,  and 
the  acti(Mi  which  the  appellant  is  forbidden  to  further  prosecute  is  there 
pending,  do  not  affect  the  question  of  the  power  of  the  court  in  the 
premises.  The  court,  in' such  a  case,  simply  commands  its  own  citizens,  not 
the  courts  of  another  state.  A  court  of  equity  of  this  state  has  the  power 
and  will  restrain  its  own  citizens,  of  whom  it  has  jurisdiction,  from  prose- 
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cuting  suits  in  the  courts  ot  other  states  and  foreign  jurisdictions,  when- 
ever the  facts  of  the  case  make  such  restraint  necessary  to  enable  the  court 
to  do  justice,  and  prevent  one  citizen  from  obtaining  an  equitable  ad- 
vantage over  other  dtizens." 

In  Cole  v.  Cunningham.  133  U.  S.  107,  10  Sup.  Ct.  269,  33  L.  Ed.  538, 
the  Supreme  Court  of  the  United  States,  after  an  exhaustive  consideration 
of  the  subject,  said,  in  upholding  the  jurisdiction  of  the  Massachusetts 
court  to  restrain  a  citizen  of  that  state  from  prosecuting  a  suit  against 
another  citizen  of  that  state  in  a  New  York  court,  that — 

"It  is  now  held  that,  whenever  the  parties  are  resident  within  a  country, 
tbe  courts  of  that  country  have  full  authority  to  act  upon  them  personally 
with  respect  to  the  subject  of  suits  in  a  foreign  country,  as  the  ends  of 
justice  may  require;  and  with  that  view,  to  order  them  to  take»  or  to 
omit  to  take,  any  steps  and  proceedings  in  any  other  court  of  justice, 
whether  in  the  same  country,  or  in  any  foreign  country.    ♦    *    ♦ 

"Such  is  undoubtedly  the  result  of  the  clear  weight  of  authority,  and 
the  rule  has  been  often  applied  by  the  courts  of  the  domicile  against  the 
attempts  of  some  of  its  citizens  to  defeat  the  operation  of  its  laws  to  the 
wrong  and  injury  of  others." 

Further  citation  of  authority  in  support  of  the  jurisdiction  exercised 
by  the  lower  court  in  this  case  would  unnecessarily  incumber  this  opinion, 
because  there  is,  as  we  have  said,  no  dispute  as  to  the  power  of  the  court  in 
a  proper  state  of  case  to  enjoin  a  citizen  of  the  state  from  prosecuting 
against  another  citizen  of  the  state  a  suit  in  the  courts  of  another  state. 
And  the  railroad  company  was,  in  the  meaning  of  the  law  and  by  the  ex- 
press provision  of  section  841  of  the  Kentucky  Statutes,  a  citizen  of  this 
state. 

[3]  This  conclusion  brings  us  to  the  consideration  of  the  question 
raised  by  counsel  for  appellant  that,  as  the.  federal  Employers'  Liability 
Act  authorized  the  administratrix  to  bring  this  suit  in  the  state  of  Min- 
nesota, the  Kentucky  court  had  no  power  to  enjoin  her  from  prosecuting 
the  suit  that  she  had  lawfully  brought  in  the  state  of  Minnesota. 

The  federal  Employers'  Liatality  Act,  under  which  the  suit  was 
brought,  as  amended,  provides  that — 

"Under  this  act  an  action  may  be  brought  in  a  Circuit  Court  of  the 
United  States,  in  the  district  of  the  residence  of  the  defendaM,  or  in  which 
the  cause  of  action  arose,  or  in  which  the  defendant  shall  be  doing  business 
at  the  time  of  commencing  such  action.  The  jurisdiction  of  the  courts  of 
the  United  States  under  this  act  shall  be  concurrent  with  that  of  the 
courts  of  the  several  states,  and  no  case  arising  under  this  act  and 
brought  in  any  state  court  of  competent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States."    U.  S.  Comp.  St.  1916,  §  8662. 

It  will  be  observed  that  this  statute  fixes  the  venue  of  the  action  when 
it  is  brought  in  a  circuit  Court  of  the  United  States  at  three  places, 
and  further  provides  that  the  jurisdiction  of  the  courts  of  the  United 
States  shall  be  concurrent  with  that  of  the  courts  of  the  several  states; 
thus,  as  we  think,  permitting  the  action  to  be  brought  in  a  state  court  at 
any  place  where  it  might  be  brought  in  a  Circuit  Court  of  the  United 
States;  and,  this  being  so,  under  the  admitted  facts  the  Minnesota  state 
ccurt  bad  jurisdiction,  as  the  railroad  company  was  doing  business  in  the 
federal  district  in  which  the  action  was  brought  at  the  time  of  its  com- 
mencement 

[4,  5]  We  do  not,  however,  give  to  this  statute  the  peremptory  effect 
daimed  for  it  by  counsel  for  the  administratrix,  or  agree  with  their  con- 
tention that,  as  it  was  allowable  under  the  act  to  bring  this  suit  in  the 
state  of  Minnesota,  therefore  the  plaintiff  could  not  be  restrained  by  in- 
junctive process  from  prosecuting  it  to  a  conclusion  in  that  state. 

The  action  was  a  transitory  one,  and,  except  for  the  provisions  of  the 
act  limiting  the  places  where  it  might  be  brought,  it  could  have  been 
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brought  in  any  court  having  jurisdiction  at  any  place  wheie  the  railroad 
company  could  have  been  bn^ught  before  the  court  by  prckress. 

Extensive  citation  of  authority  in  support  of  this  proposition  is  un- 
necessary, as  it  is  agreed  everywhere  that  an  action  for  tort  such  as  this 
was  may  be  brought  at  any  place  where  the  defendant  may  be  found  and 
served.    40  Cyc  107. 

The  federal  act  does  not,  as  we  think,  take  away  from  the  courts  the 
power  they  possessed  before  its  enactment  to  restrain  the  plaintiff  in  a 
transitory  suit  from  doing  an  inequitable  and  unconsdonaUe  thing  that 
would  subject  the  defendant  to  great  and  unnecessary  cost  and  incon- 
venience. 

Before  the  passage  of  this  act,  the  plaintiff  had  exactly  the  same 
legal  right  to  institute  her  action  in  any  court  having  jurisdiction,  in  which 
the  railroad  company  could  have  been  brought  before  the  court,  as  she 
does  now  bring  it  in  the  three  places  specified  in  the  act 

It  therefore  seems  to  us  that,  if  it  was  allowable  in  a  proper  state  of 
case  before  the  act  to  enjoin  the  plaintiff  from  bringing  a  suit  in  a  court 
and  at  a  place  where  under  the  law  she  had  the  right  to  bring  it,  it  must 
be  equally  allowable  to  do  so  since  the  act,  because  the  act  merely  limits 
instead  of  enlarging  the  places  where  the  suit  must  be  brought,  and  it 
confers  no  more  right  to  bring  the  suit  in  the  places  named  in  the  act 
that  the  general  law  before  the  act  conferred  the  right  to  bring  the  suit 
at  any  place  where  the  defendant  could  be  brought  before  a  court  having 
jurisdiction. 

[6]  The  remaining  question  is:  Did  the  averments  of  the  petition, 
which  were  fully  supported  by  the  evidence,  warrant  the  McCracken  cir- 
cuit court  in  granting  the  injunction?  If  they  did,  the  judgment  below 
should  be  affirmed.  Aside  from  the  question  of  comity  between  the  states, 
and  the  reluctance  that  the  courts  of  one  state  naturally  have  to  interfere 
with  the  prosecution  of  actions  in  the  courts  of  another  state,  it  is  a  serious 
and  delicate  matter  for  a  court  to  thus  restrain  a  citizen  from  the  exercise 
of  a  privilege  given  to  him  by  the  law  merely  upon  the  ground  that  in 
exercising  it  he  may  subject  his  adversary  to  greater  expense  and  in- 
convenience than  he  would  suffer  if  the  suit  had  been  brought  in  another 
place. 

Accordingly,  this  extraordinary  relief  will  only  be  granted  when  the 
facts  plainly  show  that  the  institution  of  the  suit  in  the  foreign  state  was 
for  the  purpose  of  securing  to  the  plaintiff  some  unfair  or  unconscionable 
advantage  arising  either  under  law  or  fact,  or  that  the  prosecution  of  the 
suit  in  the  foreign  state  would  subject  the  defendant  to  such  great  and 
unnecessary  inconvenience  and  expense  as  to  make  it  appear  that  the 
foreign  forum  was  selected  for  the  purpose  of  vexatiously  harassing  the 
defendant. 

In  14  R.  C.  L.  415,  the  rule  is  thus  stated : 

"As  a  general  rule,  the  court  will  consider  the  purpose  of  the  parties 
and  the  object  sought  to  be  accomplished  by  appealing  to  a  court  of  an- 
other state,  and,  in  case  it  appears  that  the  interposition  of  the  court  is 
necessary  to  prevent  an  inequitable  thing,  something  contrary  to  good 
conscience,  it  may  grant  the  relief  asked.  Therefore  it  is  recognized  that 
a  court  of  equity  in  one  state  has  power  to  restrain  its  own  citizens,  of 
whom  it  has  jurisdiction,  from  prosecuting  suits  in  the  courts  of  other 
states,  whenever  the  facts  of  the  case  make  such  restraint  necessary  to 
enable  the  court  to  do  justice  and  prevent  one  citizen  from  obtaining  an 
inequitable  advantage  over  other  citizens." 

^  Supporting  this  rule,  which  is  in  full  accord  with  the  overwhelming 
weight  of  authority,  reference  may  be  had  to  the  following  cases :  Mason 
v.  Hariow,  84  Kan.  277,  114  Pac  218,  33  L.  R.  A.  (N.  S.)  234;  Hawkins 
v.  Ireland,  64  Minn.  339,  67  N.  W.  73,  58  Am.  St.  Rep.  534;  Bigelow  v. 
Old  Dominion  Copper  Co.,  74  N.  J.  Eq.  457,  71  Atl.  153;  OIHaire  v.  Bums, 
45  Colo.  432,  101  Pac.  755,  25  L.  R.  A.  (N.  S.)  2^,  132  Am.  St  Rep.  191. 
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Having  this  view  of  the  law  controlling  the  case,  we  will  now  take  up 
the  arguments  of  counsel  in  support  of  the  judgment. 

[7]  It  is  urged  that  the  injunction  should  have  been  granted  on  ac- 
count of  the  plainly  unlawful  and  scandalous  manner  in  which  Anderson 
secured  employment  in  the  case  and  was  authorized  to  bring  the  suit  in 
the  state  of  Minnesota.  But  we  doubt  if  this  conduct  of  Anderson,  in  itself 
and  independent  of  other  circumstances,  would  furnish  ground  for  the 
relief  obtained  in  the  lower  court.  Courts  cannot  control  litigants  in  their 
choice  of  attorneys  or  dictate  what  attorneys  they  shall  employ  in  their 
private  business.  The  mere  fact  that  the  litigant  sees  proper  to  engage 
the  services  of  an  attorney  who  is  able  to  secure  the  employment  by  such 
unprofessional  and  reprehensible  methods  as  Anderson  resorted  to,  and 
which  would  result  in  his  prompt  disbarment  if  an  attorney  in  this  state 
(as  may  be  seen  by  an  examination  of  the  case  of  Chreste  v.  Common- 
wealth, 171  Ky.  77,  186  S.  W.  919,  Id.,  178  Ky.  311,  196  S.  W.  929),  U  no 
g^round  in  itself  for  restraining  the  litigant  from  bringing  a  suit  where  the 
Uiw  gives  him  the  rig^t  to  bring  it  Although  it  should  here  be  said  that 
the  manner  in  which  the  employment  was  secured  by  Anderson  and  the 
bringing  of  the  suit  in  a  distant  state  at  his  instigation  are  weighty  cir- 
cumtances  to  be  considered  in  connection  with  others  in  determining 
whether  the  relief  sought  by  the  railroad  company  should  have  been 
granted. 

[8]  It  is  also  pressed  on  our  attention  that  there  is  no  merit  in  the 
case  for  the  plaintiff,  as  the  evidence  in  the  record  shows  that  the  death 
of  Reed  was  caused  purely,  by  his  own  negligence,  and  hence  there  could 
be  no  recovery  in  behalf  of  his  administratrix.  Whether  this  is  so  or  not 
we  are  not  prepared  to  say,  because  there  is  no  evidence  in  the  record  for 
the  administratrix  showing  how  Reed  came  to  his  death.  But  aside  from 
this  we  may  pass  this  argument  with  the  statement  that  the  mere  fact 
that  the  plaintiff  might  fail  in  her  suit  would  not  in  itself  be  sufficient 
grounds  to  enjoin  her  from  bringing  it  in  any  forum  she  had  the  right  to 
select 

[9]  Nor  do  we  attach  controlling  importance  to  the  evidence  appearing 
in  the  record  and  argument  of  counsel  thereon  that  the  practice  and 
procedure  in  the  Minnesota  courts  is  more  favorable  to  plaintiffs  in  dam- 
age suits  than  the  practice  and  procedure  in  the  courts  of  this  state.  We 
assume  that  both  parties  to  this  litigation  would  be  given  as  fair  a  trial  in 
the  courts  of  the  state  of  Minnesota  as  they  would  in  the  courts  of  this 
state;  and,  as  the  accident  that  resulted  in  the  death  of  Reed  occurred 
in  this  state,  the  right  of  plaintiff  to  recover  and  the  liability  of  the  rail- 
road company  would  be  determined  in  the  Minnesota  court  according  to 
the  laws  of  this  state.  Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  190, 
14  Sup.  Ct  978,  38  L.  Ed.  958;  Louisville  &  Nashville  Railroad  Co.  v. 
Smith,  135  Ky.  462,  122  S.  W.  806;  Illinois  Central  Railroad  Co.  v. 
Jordan,  117  Ky.  512,  78  S.  W.  426,  25  Ky.  Law  Rep.  1610;  Louisville  & 
Nashville  Railroad  Co.  v.  Keiffer,  132  Ky.  419,  113  S.  W.  433. 

[10]  In  addition  to  this,  and  aside  from  the  difference  there  may  be 
in  the  Minnesota  and  Kentucky  practice,  the  substantive  law  of  the  case 
would  be  administered  and  applied  in  the  courts  of  Minnesota  as  it  would 
be  administered  and  applied  in  the  courts  of  this  state,  because  the  action 
was  brought  under  the  federal  Employers'  Liability  Act,  which  insures 
uniformity  of  substantive  law  in  every  court  and  every  state  in  which  such 
an  action  may  be  brought.  Central  Vermont  Railroad  Co.  v.  White,  238 
U.  S.  507,  35  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252;  Norfolk 
Southern  R.  R.  Co.  v.  Ferebee,  238  U.  S.  269,  35  Sup.  Ct  781,  59  L. 
Ed.  1303. 

[11]  Neither  could  there  be  a  judgment  for  the  plaintiff,  in  the  ab- 
sence of  evidence  tending  to  show  negligence  on  the  part  of  the  railroad 
company  that  resulted  in  the  death  of  Reed,  because  the  act  expressly  pro- 
vides that  the  carrier  "shall  be  liable  in  damages    *    *    *    for  injuries 
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or  death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents  or  employees  of  such  carrier,"  so  that  the  plaintiflf's 
right  of  recovery  in  every  case  depends  on  his  ability  to  show  negli-. 
gence  on  the  part  of  the  carrier.  If  he  fails  to  show  negligence  on  the 
part  of  the  carrier,  there  is  no  liability.  Great  Northern  Ry.  Ca  v.  Wiles, 
240  U.  S.  444,  36  Supp.  Ct  406,  60  L.  Ed.  732;  Chicago,  Rock  Ilsand  Ry. 
Co.  V.  Wright,  239  U.  S.  548,  36  Sup.  Ct.  185,  60  L.  Ed.  431 ;  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Co.  v.  Swann's  Adm'x,  160  Ky.  458, 
169  S.  W.  886.  L.  R.  A.  1915C.  27. 

[12]  We  therefore  put  aside  as  not  of  controlling  importance  all  of 
the  grounds  relied  on  by  counsel  for  the  railroad  company  to  support  the 
judgment  appealed  from,  except  the  single  one  that  the  suit  was  brought 
in  Minnesota  for  the  sole  purpose  of  subjecting  the  company  to  great  and 
unnecessary  expense  and  inconvenience,  and  to  vexatiously  harass  and 
annoy  it,  and  all  this  without  securing  to  the  administratrix  any  material 
benefit. 

On  this  ground  we  think  the  company  was  entitled  to  the  relief  ob- 
tained and  bdieve  that  a  brief  summing  up  of  the  facts  appearing  in  the 
record  will  demonstrate  the  soundness  of  the  conclusion  we  have  reached. 

Here  we  have  the  case  of  a  railroad  employee  who  was  killed  as  a 
result  of  his  own  or  the  compan/s  negligence,  and  it  is  not  material  which, 
so  far  as  this  suit  is  concerned. 

He  was  a  citizen  of  this  state  and  resided  at  the  place  where  he  came 
to  his  death,  and  there  his  widow,  who  was  also  a  citizen  of  this  state, 
resided,  as  well  as  all  the  witnesses  who  might  be  needed  by  either  of  the 
parties  to  this  litigation. 

His  widow  qualified  as  administratrix  in  the  county  where  she  lived, 
and  in  that  county  there  was  a  circuit  court  of  general  jurisdiction  almost 
continuously  in  session,  in  which  she  could  have  filed  her  suit  for  damages 
and  obtained  a  speedy  trial  with  little  expense  or  inconvenience  to  herself, 
or  the  company,  or  the  witnesses  for  either. 

Under  the  laws  of  this  state,  and  the  practice  and  procedure  in  its 
courts,  her  chances  of  recovery  would  be  as  good  as  in  the  courts  of  the 
state  of  Minnesota;  but  notwithstanding  these  favorable  conditions  and 
surroundings,  she  was  persuaded  by  Anderson  to  bring  her  suit  in  the 
state  of  Minnesota  about  1,000  miles  distant  from  her  home,  the  place  of 
the  accident,  and  the  residence  of  all  the  witnesses  for  both  parties. 

We  say  she  was  persuaded  by  her  attorney  to  do  this  because  it  is 
inconceivable  that  this  woman,  under  the  undisputed  facts  as  we  have 
stated  them,  would  freely  or  voluntarily  leave  her  home  and  go  to  a 
distant  state  to  bring  this  suit  But  whether  this  be  so  or  not,  she  must 
be  answerable  for  what  her  attorney  procured  her  to  do.  Of  this  we  have 
no  doubt,  because  all  the  harm  that  it  was  sought  to  subject  the  railroad 
company  to  was  dont  in  her  name,  and  only  by  acting  upon  her  could  the 
wrong  be  corrected. 

Under  these  circumstances,  we  may  well  believe,  and  do  so,  that  the 
administratrix,  under  the  influence  of  Anderson,  was  induced  to  bring  the 
suit  in  Minnesota  in  order  that  the  railroad  company  might  be  subjected 
to  great  and  unnecessary  expense  and  inconvenience  and  for  the  purpose 
of  vexatiously  harassing  and  annoying  it.  Probably  Anderson  adopted  this 
course  with  the  expectation  that  the  railroad  company,  rather  than  go  to 
the  expense  and  inconvenience  that  would  attend  its  defense  of  the  case 
in  the  Minnesota  court,  would  pay  a  substantial  sum  in  settlement;  but, 
whether  this  was  the  moving  cause  or  not,  it  seems  clear  to  us  that  the 
only  purpose  of  bringing  the  suit  in  the  Minnesota  court  was  to  harass 
and  annoy  the  company  and  subject  it  to  ^  much  expense  and  incon- 
venience as  possible. 

Accordingly,  we  think  the  judgment  below  correct. 

[13]  It  is,  however,  proper  that  we  should  sajr  that  the  judgment  in 
this  suit  will  not  bar  the  administratrix  from  bringing  in  this  state  within 
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the  time  allowed  by  the  act,  after  excluding  the  period  during  which  she 
was  restrained  by  the  injunction,  another  suit  against  the  railroad  company 
to  recover  damages  for  the  death  of  Reed,  because  it  is  provided  in  sec- 
tion 2544  of  the  Kentucky  Statutes  that^— 

"In  all  cases  where  the  doing  of  an  act  necessary  to  save  any  right  or 
lienefit  is  restrained  or  suspended  by  injunction  or  other  lawful  restraint, 
vacancy  in  office,  absence  of  an  officer,  or  his  refusal  to  act,  the  time 
covered  by  the  injunction,  restraint,  vacancy,  absence,  or  refusal  to  act  shall 
not  be  estimated  in  the  application  of  any  statute  of  limitations." 

And  as  the  plaintiff  was  restrained  by  injunction  from  prosecuting  her 
suit  which  was  brought  in  seasonable  time,  this  statute  saves  the  cause  of 
action  from  being  barred  by  limitation  during  the  pendency  of  the  in- 
junction. 

The  judgment  is  affirmed. 


SUPREME  COURT  OF  LOUISIANA. 


BERGERON 

V. 

TEXAS  &  P.  RY.  CO.   (No.  22857.)* 

2.  MASTER  AND  SERVANT  —  EMPLOYERS'  LIABILITY  ACT  — 

APPLICATION— INTERSTATE  COMMERCE. 

State  Employers'  Liability  Act,  as  amended  by  Act  No.  243  of  1916, 
which  by  section  30  of  original  act  excludes  its  appUcation  to  any  employer 
acting  as  a  common  carrier  in  interstate  commerce  by  railroad,  does  not 
appfy  where  a  deceased  servant's  employer  was  so  engaged,  regardless  of 
whether  servant's  work  was  a  part  of  railroad's  interstate  commerce. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  365.) 

Appeal  from  Twenty-First  Judicial  District  Court,  Parish  of  Iberville ; 
Joseph  £.  Le  Blanc,  Judge. 

Suit  by  Mrs.  Milda  Bergeron,  widow,  for  herself  and  on  behalf  of 
her  children,  for  compensation  under  the  state  Employers'  Liability  Act 
for  the  death  of  her  husband,  a  yard  foreman,  against  the  Texas  &  Pacific 
Railway  Company.  Judgment  for  the  widow  and  children,  and  defendant 
appeab.  Judgment  annulled  and  plaintiffs  demand  rejected  and  suit 
dismissed.  « 

Howe,  Fenner,  Spencer  &  Cocke,  of  New  Orleans,  and  Albin  Pro- 
vosty,  of  New  Roads,  for  appellant. 

W.  P.  Obier,  Charles  K  Schwing,  and  J.  H.  Pugh,  all  of  Plaquemine, 
for  appellee. 

O'NiXLL,  J.  The  plaintiffs  husband  was  run  over  and  killed  by  a 
switch  engine  of  the  defendant  company  while  he  was  performing  his 
duties  as  yard  foremaif,  employed  by  the  company.  The  railway  company 
is  a  common  carrier,  and  was  engaged  in  interstate  as  well  as  intrastate 

*  Decision  rendered,  Nov.  4,  1918.    Rehearing  denied,  Dec  2,  1918.    80 
South.  Rep.  262.    Syllabus  by  Editorial  Staff. 
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commerce  at  the  time  of  the  accident  The  eastern  terminus  of  the  road 
is  at  New  Orleans,  La.,  and  the  western  terminus  at  £1  Paso,  Tex.  The 
accident  happened  at  Addis,  La.,  a  junction  point  on  the  main  line, 
through  which  pass  interstate  freight  and  passenger  trains  of  the  de- 
fendant company,  and  where  the  defendant  has  extensive  railroad  yards. 

This  suit  was  brought  by  the  widow,  for  herself  and  on  behalf  of 
her  children,  for  compensatibn  under  the  Employers'  Liability  Act,  the 
Act  No.  20  of  1914,  as  amended  by  the  Act  No.  243  of  1916.  Judgment 
was  rendered  in  favor  of  the  widow  and  children,  giving  them  compen- 
sation at  the  rate  of  $8  per  week  for  300  weeks,  and  $64'.75  for  the 
expenses  of  the  funeral  of  the  deceased  employee.  The  defendant  pro- 
secutes this  appeal. 

[1]  Appellant's  defense  is  that  the  Employers'  Liability  Act  of  the 
state  does  not  apply  to  an  employer  engaged  m  interstate  commerce  as 
a  common  carrier  by  railroad.  It  is  conceded  by  the  learned  counsel 
xor  appellee  that  the  statute  would  not  afford  a  right  of  action  for  com- 
pensation in  this  case  if  the  work  in  which  the  deceased  employee  was 
engaged  at  the  time  of  the  accident  was  a  part  of  the  interstate  commerce 
in  which  the  railway  company  was  engaged.  That  is  because  the  liability 
of  intei^tate  railroad  carriers  for  compensation  for  personal  injuries 
suffered  by  their  employees  while  engaged  in  interstate  commerce  is  reg- 
ulated by  the  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c 
149,  35  Stat  65  (U.  S.  Comp.  St  1916,  ^  8657-8665]) ;  and,  as  Congress 
has  exercised  legislative  authority  covering  the  subject,  there  is  no  author- 
ity for  state  regulation,  even  with  regard  to  injuries  occurring  without 
fault,  as  to  which  the  federal  law  does  not  afford  a  remedy.  Sec  New 
York  Central  Raih-oad  Co.  v.  Winfield,  244  U.  S.  147,  37  Sup.  Ct.  546, 
61  L.  Ed.  1045,  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D,   1139. 

[2]  Appellee's  contention,  however,  is  that  the  work  of  the  yard 
foreman  was  not  a  part  of  the  interstate  commerce  in  which  the  railroad 
company  was  engaged.  There  is  some  doubt  on  that  question,  which, 
however,  we  have  no  occasion  for  deciding;  for  the  fact  that  the  em- 
ployer was  engaged  in  interstate  commerce  as  a  common  carrier  by  rail- 
road is  sufficient,  in  our  opinion,  to  deprive  the  appellee  of  a  right  of 
action  for  compensation  under  Act  No.  20  of  1914.  Section  30  of  the 
act  provides  : 

'That  this  act  shall  not  be  construed  to  apply  to  any  employer  acting 
as  a  common  carrier  while  engaged  in  interstate  or  foreign  commerce 
by  railroad,  which  employer,  by  reason  of  being  engaged  in  interstate 
or  foreign  commerce  by  railroad,  is  not  subject  exclusively  to  the  legis- 
lative power  of  the  state  of  Louisiana,  or  for  which  employer  and  the  em- 
ployee thereof  a  rule  of  liability  or  method  of  compensation  has  been,  or 
may  be,  established  by  Congress  of  the  United  States;  nor  shall  it  apply 
to  any  employee  of  such  common  carrier  injured  or  killed  while  so  em- 
ployed." 

The  defendant,  being  a  common  carrier  engaged  in  interstate  com- 
merce by  railroad,  is  not  subject  exclusively  to  the  legislative  power  of 
the  state  of  Louisiana.  In  fact,  legislative  control  of  the  road,  in  some 
respects,  had  been  exercised  by  the  Congress  of  the  United  States  before 
this  case  arose.  The  railroad  rates,  for  example,  are  regulated  by  the 
Interstate  Commerce  Commission.  The  hours  of  service  for  railroad 
employees  are  limited  by  acts  of  Congrress.  The  railroad  equipment  must 
conform  to  federal  Safety  Appliance  Acts.  And  the  railroad  company's 
liability  for  personal  injuries  is  regulated  by  the  federal  Employers' 
Liability  Act. 

[3]  We  have  no  doubt  that  the  Conp^ess  of  the  United  States  has 
Itgislative  power  to  establish  a  rule  of  liability  of  railroads  engaged  in 
interstate  commerce,  and  to  establish  a  method  of  compensation  for 
personal  injuries  suffered  by  the  employees  of  railroad  companies  so 
engaged,  even  as  to  employees  whose  work  is  not,  of  itself,  interstate  corn- 
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mcrce,  and  even  as  to  injuries  occurring  without  fault  On  that  ques- 
tion the  Supreme  Court  of  the  United  States,  in  Behren's,  Administrator, 
V.  I.  C.  RaUroad  Co.,  233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann. 
Cas.  1914C,  163,  declared: 

"Considering  the  statutes  of  the  railroad  as  a  highway  for  both  inter- 
state and  intrastate  commerce,  the  interdependence  of  the  two  classes  of 
traffic  in  point  of  movement  and  safety,  the  practical  difficulty  in  separating 
and  dividing  the  general  work  of  the  switching  crew,  and  the  nature  and  ex- 
tent of  the  power  confided  to  Congress  by  the  commerce  clause  of  the 
Constitution,  we  entertain  no  doubt  that  the  liability  of  the  carrier  for 
injuries  suffered  by  a  member  of  the  crew  in  the  course  of  its  general 
work  was  subject  to  regulation  by  Congress,  whether  the  particular 
service  being  performed  at  the  time  of  the  injury,  isolatedly  considered, 
was  in  interstate  or  intrastate  commerce." 

[4]  And,  with  regard  to  the  federal  Safety  Appliance  Act  (Act 
March  2,  1893,  as  amended  by  Acts  April  1,  1896,  March  2,  1903,  and  April 
14,  1910  [U.  S.  Comp.  St  1916,  §  8605  et  seq.]),  in  Texas  &  Pacific 
Railway  Co.  v.  Rigsby,  241  U.  S.  33,  on  page  41,  36  Sup.  Ct  482,  60  L. 
Ed.  874,  it  was  said  that  althou^  it  might  be  conceded,  for  the  sake 
of  argrument,  that  the  mere  question  of  compensation  for  injuries  to  per- 
sons ei^ged  in  intrastate  commerce  was  of  no  concern  to  Congress, 
the  liability  of  interstate  carriers  to  pay  such  compensation  because  of 
their  disregard  of  regulations  established  primarily  for  safegtiarding 
interstate  commerce  was  a  matter  within  the  control  of  Congress,  and  that 
the  right  of  private  action  by  an  employee  injured  while  engaged  in 
duties  not  connected  with  interstate  commerce,  but  injured  because  of 
a  defect  in  a  safetjr  applicance  required  by  the  act  of  Congress  to  be 
made  safe,  was  so  intimately  related  to  the  operation  of  the  act,  as  a 
regulation  of  interstate  commerce,  that  it  was  within  the  constitutional 
grant  of  legislative  authority  over  the  subject 

The  Employers'  Liability  Act  of  this  state,  unlike  the  statutes  of 
some  other  states  on  the  subject,  is  not  so  worded  that  a  case  nrnst 
come  within  the  provisions  of  the  federal  Employers*  Liability  Act  to 
be  excluded  from  the  operation  of  the  state  statute.  In  its  precise  terms, 
the  state  statute  does  not  apply  to  employers  engaged  in  interstate  com- 
merce as  common  carriers  by  railroad,  because  railroads  engaged  in  iif^ 
terstate  commerce  are  not  subject  exclusively  to  the  legislative  power  of 
the  state,  and  because,  for  them  and  for  the  employees  thereof,  the 
Congress  of  the  United  States  has  authority  to  establish  a  rule  of 
liability  or  method  of  compensation  for  personal  injuries  suflfered  by  the 
employees. 

Our  conclusion  is  that  the  Employers'  Liability  Act  of  this  state,  on 
which  alone  the  plaintiff  rests  her  claim,  does  not  give  her  a  right  of 
action   for  compensation. 

The  judgment  appealed  from  is  annulled,  and  Jhe  plaii|tiflPs  demand 
is  rejected,  and  her  suit  dismissed  at  her  costs. 

Provosty,  J.,  absent  on  account  of  illness,  takes  no  part. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


MARTIN'S  CASK 


IN  BE  EMPLOYERS'  LIABILIITY  ASSUR.  CORPORATION,  Lm* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT-4APPEAL   FROM    DECISION    OF   INDUSTRIAL   ACCI- 
DENT BOARD. 

Where  attorney  for  servant's  widow  presented  to  superior  court 
copies  of  pertinent  papers  on  file  with  Industrial  Board,  stating  he  wished 
to  appeal  to  Supreme  Judicial  Court  from  decision  of  board,  there  was 
no  appeal  to  Supreme  Judicial  Court;  Compensation  Act,  pt  3,  S  11, 
as  amended  by  St.  1912,  c.  571,  §  14,  and  by  St  1917,  c  297,  §  7,  providing 
appeal  only  from  decree  of  superior  court 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418 [3^].) 

2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 

ACT— APPEAL  FROM  DECREE  OF  SUPERIOR  COURT— OB- 
JECTIONS TO  ENTRY  OF  DECREE. 

Where  attorney  for  servant's  widow,  desiring  to  appeal  to  Supreme 
Judicial  Court,  filed  in  superior  court  objections  to  entry  of  decree 
confirming  order  of  board,  he  did  not  thereby  appeal  from  decree  of 
court  to  Supreme  Judicial  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.- §  418 [3^].) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— CONVERSION   INTO   APPEAL   OF   OBJECTIONS   TO 

ENTRY  OF  SUPERIOR  COURTS  DECREE. 

Where  attorney  for  servant's  widow,  desiring  to  appeal  to  Supreme 
Judicial  Court,  filed  in  superior  court  objections  to  entry  of  decree  con- 
firming finding  of  board,  judge  of  superior  court,  by  noting  that  he 
regarded  attorney  as  taking  appeal  from  decree  to  Supreme  Judicial 
Court,  could  not  convert  objections  into  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [3^].) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  for  compensation  .under  the  Workmen's  Compensation 
Act  for  the  death  of  Fred  Martin,  the  employee,  by  his  widow,  Mrs. 
Ida  Martin,  opposed  W  the  Edison  Electric  &  Illuminating  Company, 
the  employer,  and  the  Employers'  Liability  Assurance  Corporation,  Lim- 
ited, the  insurer,  wherein  Marcellus  Coggan,  attorney  for  the  widow, 
attempts  to  appeal  from  a  decision  of  the  Industrial  Accident  Board,  con- 
firmed by  the  superior  court,  that  he  return  to  the  widow  the  sum  of  $100 
paid  him  by  her.    Case  dismissed. 

Coggan  &  Coggan  and  Chas.  F.  Lovejoy.  all  of  Boston,  for  Marcellus 
Coggan. 

Wilfred  B.  Keeman,  of  Boston,  for  dependent. 

RuGG,  C.  J.  [1]  This  was  a  proceeding  before  the  Industrial  Accident 
Board.     It  related  to  fees  to  be  allowed  to  an  attorney  for  s^rioes 

♦  Decision  rendered,  Dec.  7,  19ia    121  N.  E.  Rep.  152. 
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rendered  to  the  dependent  widow  of  a  deceased  employee.  The  attorney 
presented  to  the  superior  court  copies  of  pertinent  papers  on  file  with 
the  Industrial  Accident  Board,  together  with  the  statement  that  '*he 
wishes  to  appeal  to  the  Supreqie  Judicial  Court  from  the  decision  of 
the  Industrial  Accident  Board."  That  was  not  an  appeal  to  this  court 
The  Workmen's  Compensation  Act  makes  no  provision  for  an  appeal 
from  a  decision  of  the  Industrial  Accident  Board  to  this  court,  but  for 
an  appeal  to  this  court  only  from  a  decree  of  the  superior  court.  St. 
1911,  c  751,  pt  3,  §  11,  as  amended  by  St.  1912,  c.  571,  §  14,  and  by  St. 
1917,  c  297,  §  7.  Gould's  Case,  215  Mass.  480,  102  N.  E.  693,  Ann.  Cas. 
1914D,  372. 

[2]  The  matter  was  heard  in  the  superior  court  and  a  decree  was 
entered  in  accordance  with  the  finding  of  the  Industrial  Accident  Board 
on  February  6,  1918.  On  the  same  date  the  attorney  filed  in  the  superior 
court  a  paper  entitled  "Objections  to  Entry  of  Decree  by  said  Superior 
Court"  The  title  appropriately  describes  the  contents  of  the  paper, 
which  set  forth  several  grounds  as  "reasons  for  his  objections  and  motion 
for  review."  It  was  denied.  This  paper  was  not  either  in  form  or 
substance  an  appeal  from  the  decree. 

[3]  On  March  2  there  was  a  "Memo."  filed  by  the  judge  of  the 
superior  court  in  these  words:  "I  understood  and  regarded  the  re- 
spondent Coggan  as  claiming  and  taking  an  appeal  by  this  paper."  This 
statement  adds  nothing  to  the  force  of  the  paper.  The  judge  of  the 
superior  court  had  no  power  to  convert  a  paper  which  was  in  no  sense 
an  appeal  from  the  decree  into  such  an  appeal.  He  could  not  affect  the 
rights  of  the  parties  in  any  such  way.  Herrick  v.  Waitt,  224  Mass.  415, 
417,  113  N.  E.  205;  Boston  Bar  Association  v.  Casey,  227  Mass.  46,  and 
cases  collected  at  page  51,  116  N.  K  541.  No  validity  was  added  to  the 
proceedings  by  the  filing  by  the  attorney  on  March  2,  1918,  of  further 
"Objections  to  Entry  of  Decree  by  said  Superior  Court"  That  also  was 
neither  in  form  or  substance  an  appeal  from  the  decree  of  the  superior 
court  An  appeal  not  taken  according  to  law  is  not  rightly  before  us 
and  cannot  be  considered.  Humphrey's  Case,  226  Mass.  143,  115  N.  K 
253;  Rutland  v.  Hein,  231  Mass.  242,  120  N.  E.  590. 

Case  dismissed. 


-♦♦♦- 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Worcester. 


COURTNEY'S  CASE.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—RIGHT  OF  SERVAiNT— PROCEEDING. 

Where  agreement  between  injured  servant  and  insurer  has  not  been 
filed  with  and  approved  by  Accident  Board,  under  St.  1912,  c.  571,  §  9, 
servant  cannot,  after  six  months  from  time  of  injury  (part  2,  §  5,  as 
amended  by  St.  1912,  c.  571,  §  5),  proceed  under  Workmen's  Compensation 
Act,  pt  3,  §  5,  as  amended  by  St  1917,  c.  297,  §  2,  providing  that  if 
association  and  servant  fail  to  agree  as  to  compensation,  or  disagree  as  to 
continuance  of  paynoents,  either  party  may  notify  Accident  Board,  etc, 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

*  Decision  rendered,  Jan.  2,  1919.    121  N.  E.  Rep.  426. 
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Appeal  from  Industrial  Accident  Board. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  by  Thomas  Courtney,  the  employee,  opposed  by  the  Worcester  Gas- 
light Company ,^e  employer,  and  the  Massachusetts  Bonding  &  Insurance 
Company,  the  insurer.  Compensation  was  awarded,  the  award  confimied 
by  decree  of  the  superior  court,  and  from  its  decree  the  insurer  appeals. 
Decree  reversed. 

Alexander  H.  Bullock  and  John  M.  Thayer,  both  of  Worcester,  for 
insurer. 

John  H.  Reid,  of  Worcester,  for  employee. 

LoRiNG,  J.  On  November  25,  1916,  Courtney  met  with  an  accident  in 
the  course  of  and  arising  out  of  his  employment  by  the  Worcester  Gas- 
light Company.  On  June  13,  1917,  he  retained  counsel  and  on  Jtily  20, 
1917,  i.  e.,  at  the  end  of  34  weeks  after  the  accident,  he  was  paid  $320 
by  the  superintendent  of  the  Gaslight  Company  and  signed  an  agreement 
for  compensation  which  is  not  set  forth  in  the  record.  On  August  28, 
1917,  the  insurance  company  notified  the  superintendent  to  discontinue 
further  payments  and  no  further  payments  have  been  made.  On  Sep- 
tember 28,  1917,  the  employee  '*at  the  suggestion  of  the  Industrial  Accident 
Board"  filed  a  claim  for  compensation.  On  October  3,  1917,  he  was  given 
light  work  by  the  Gaslight  Company  and  is  still  in  their  employ.The 
Board  found  that  the  emplovee  had  reasonable  cause  for  faihire  to  file 
claim  before  September  28,  1917,  because  the  insurer  through  the  superin- 
tendent of  the  Gaslight  Company,  "its  authorized  agent,"  "had  entered 
into  an  agreement  in  regard  to  compensation.^  They  also  found  that 
the  insurance  company  had  declined  to  make  any  payments  after  July 
20,  1917,  notwithstanding  the  provisions  of  Workmen's  Compensation  Act 
(Laws  1911,  c  751)  pt.  2,  §  4,  as  amended  by  St.  1916,  c  90.  The  award 
ended  wth  a  finding  that  the  employee  was  entitled  to  $10  a  week  from 
July  20,  1917,  to  October  3,  1917,  and  to  a  weekly  payment  of  $2  a 
week  from  October  3,  1917,  to  January  24,  1918,  amounting  in  all  to 
^139.43.  Upon  this  award  the  superior  court  made  a  decree  that  the 
msurer  pay  the  employee  $139.43  and  continue  payment  of  $2  a  week 
"in  accordance  with  the  requirements  of  the  act."  The  employee  in  this 
court  put  his  case  on  the  ground  that  there  was  evidence  justifying  the 
finding  that  the  superintendent  of  the  Gaslight  Company  was  authorized 
to  make  the  agreement  of  July  20,  1917,  in  behalf  of  the  insurance  com- 
pany and  "that  the  filing  of  the  claim  for  the  compensation  on  September 
28,*1918,  has  no  bearing  on  the  case.  It  was  filed  at  the  suggestion  of 
the  Industrial  Accident  Board,  the  insurer  having  requested  a  hearing. 
The  right  to  compensation  had  been  concluded  previous  to  this  time  by 
the  signing  of  the  agreements  and  receipt,  and  the  giving  and  acceptance 
of  $320."  That  is  to  say,  in  this  court  the  employee  has*  elected  to 
proceed  under  the  latter  part  of  Workmen's  Compensation  Act,  pt  3,  §  5, 
as  amended  by  St  1917,  c  297,  §  2.t  But  the  plaintiff  cannot  proceed 
under  that  provision  of  the  act  because  the  agreement  of  July  20,  1917, 
has  not  been  filed  with  and  approved  by  the  Industrial  Accident  board 
in  accordance  with  the  provisions  of  St  1912,  c  571,  §  9. 

tPart  3,  §  5,  as  amended  by  St  1917,  c.  297,  §  2,  is  as  follows: 
"If  the  association  and  the  injured  employee  fail  to  reach  an  agreement  in 
regard  to  compensation  under  this  act,  or  if  they  have  reached  such  an 
agreement,  which  has  been  signed  and  filed  in  accordance  with  the  pro- 
vision of  this  act,  and  compensation  has  been  paid  or  is  due  in  accordance 
therewith  and  the  parties  thereto  then  disagree  as  to  the  continuance  of 
any  weekly  payments  under  such  agreement,  either  party  may  notify  the 
Industrial  Accident  Board  which  shall  thereupon  assign  the  case  for 
hearing  by  a  member  of  the  board." 
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Under  these  circumstances  it  is  not  necessary  to  determine  whetbe' 
the  evidence  justifies  the  finding  that  the  superintendent  of  the  Gaslight 
Company  was  the  authorized  agent  of  the  insurance  company  and  if  he 
was  wh^her  he  had  authority  to  make  this  agreement  after  the  six  months 
had  expired  during  which  the  employee  was  bound  to  bring  his^  complaint 
in  the  absence  of  mistake  or  other  reasonable  cause  as  required  by  part 
2,  i  5,  as  amended  by  St.  1912,  c.  571»  §  5. 

E)ecree  reversed. 


SUPREME  COURT  OF  MICHiGM. 


ADAMS 

V. 

W.  E.  WOOD  CO.  ET  AL.     (No.  24.)* 

1.  MASTER    AND    SERVANT— WORKMEN^S     COMPENSATION 

ACTL-INDUSTRIAL  ACCIDENT   BOARD— PRACTICE. 

Where  the  Industrial  Accident  Board  reopened  a  case  for  consid- 
eration on  the  merits,  to  which  defendants,  employer  and  insurer,  did 
not  then  object,  but  took  part  in  the  proceedings,  and  defendants  do 
not  appear  to  have  asked  to  reopen  the  case,  or  to  have  further  proofs, 
theii"  later  objection  to  the  reopening  is  without  merit. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

2.  MASTER   AND    SERVANT— INJURY    TO    SERVANT— INDUS- 

TRIAL ACCIDENT  BOARD— JURISDICTION. 

Where  employer  and  employee  file  their  written  agreement  for  com- 
pensation with  the  Industrial  Accident  Board  and  it  is  approved,  jurisdic- 
tion of  the  parties  is  thereby  conferred  upon  the  board. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  414.) 

3.  MASTER  AND  SERVANT— SETTLEMENT  RECEIPT— FILING 

AND  APPROVAL. 

In  a  proceeding  for  additional  compensation,  a  settlement  receipt, 
neither  filed  nor  approved  by  the  Industrial  Accident  Board,  does  not 
prevent  action  by  the  board. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  382.) 

4.  MASTER  AND  SERVANT— AGREEMENT  AS  TO  COMPENSA- 

TION—JUWSDICTI  ON  OF  INDUSTRIAL  ACCIDENT  BOARD. 

Where  a  servant  had  a  written  agreement  with  the  master  and  in- 
surer as  to  payment  of  award,  but  the  parties  did  not  agree  as  to  the 
time  the  servant  was  entitled  to  such  payments,  the  question  was  a  proper 
one  for  the  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  397.) 

5.  MASTER  AND  SERVANT-CAUSE  OF  INJURY— FINDINGS- 

EVIDENCE. 

A  findng  of  the  Industrial  Board  that  an  injury  to  a  servant,  received 
while  in  the  employment  of  defendant  master,  and  for  which  payments 

♦Decision  rendered,  Dec  27,  1918.  169  N.  W.  Rep.  845. 
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were  being  made  under  an  award,  contributed  to  a  later  injury  received 
while  on  a  street  car  and  was  aggravated  by  it,  held  not  unsupported  by 
evidence. 

(For  other  cases,  see   Master  and   Servant,   Dec   Dig.  §  405[4I.) 

6.  MASTER  AND  SERVANT-hINDUSTRIAL  ACCIDENT  BOARD 
—PRESUMPTION. 

It  must  be  presumed  upon  certiorari  to  the  Industrial  Accident  Board 

that  the  board  gave  due  consideration  to  a  question  of  fact  in  issue. 

(For  other  cases,  see   Master  and   Servant,   Dec   Dig.   §  41715].) 

Certiorari  to  Industrial  Accident  Board. 

Application  by  Merve  Adams  to  reopen  case  before  the  Industrial 
Accident  Board  and  for  additional  compensation,  opposed  by  the  W.  EL 
Wood  Company,  employer,  and  the  Zurich  (jeneral  Accident  &  Liability 
Insurance  Company,  Limited,  insurer.  From  an  order  reopening  the 
case  and  an  award  of  additional  compensation,  the  employer  and  insurer 
bring  certiorari.    Order  of   the   Industrial  Accident   Board  affirmed. 

Argued  before  Ostrander.  C.  J.,  and  Bird,  Moore,  Stcere,  Brooke, 
Fellows,  Stone,  and  Ktihn,  JJ. 

Kerr  &  Lacey,  of  Detroit,  for  appellants. 

(Campbell,  Dewey  &  Stanton,  of  Detroit,  for  appellee. 

Biw),  J.  This  is  a  review,  by  defendants,  of  an  order  of  the  Industrial 
Accident  Board  awarding  to  plaintiff  additional  compensation  for  injuries 
which  he  received  while  in  the  employ  of  the  defendant,  W.  E.  Wood 
Company.  • 

PlaintifT  is  a  bnck  mason  by  trade,  and  about  37  years  of  age.  He 
resides  and  works  in  the  city  of  Detroit.  On  March  7,  1917,  at  the 
intersection  of  Farmer  street  and  Lafayette  boulevard,  he  slipped  and 
fell,  dislocating  his  left  shoulder.  His  injury  resulted  in  a  partial  para- 
l)rsis  of  his  left  hand  or  fingers.  This  incapacitated  him  from  following 
his  trade  for  the  time  being,  so  he  sought  and  obtained  a  position  with 
defendant,  W.  E.  Wood  Company,  as  watchman.  He  commenced  this 
employment  on  April  9,  1917.  On  April  23d,  while  at  his  regular  work, 
he  had  occasion  to  close  a  gate  or  door  which  hung  on  rollers.  In  doing 
so,  it  jumped  the  track  and  fell  on  him  breaking  his  left  arm  six  or 
seven  inches  above  the  elbow  and  otherwise  injuring  him.  He  demanded 
compensation  from  his  employer,  and  an  agreement  was  reached  whereby 
he  was  to  receive  $10  .per  week.  This  agreement  was  filed  with  and 
approved  by  the  Industrial  Accident  Board.  Weekly  payments  were  made 
under  this  agreement  up  to  July  17th,  at  which  time  the  attending  physi- 
cian indicated  to  plaintiff  that  he  was  in  a  condition  to  resume  his  work 
of  night  watchman.  Acting  on  this  suggestion  he  boarded  a  street  car 
and  went  to  defendant's  plant  to  make  arrangements  to  take  up  his  work 
again.  In  passing  out  of  the  car  door  he  waS^  shoved  or  crowded  by 
fellow  passengers  against  the  door  casing,  and  suffered  another  fracture 
to  his  left  arm.  Whether  the  arm  was  refractured  at  the  point  of  the 
break  or  further  down  near  the  elbow  is  in  dispute.  Plaintiff,  being  un- 
able to  resume  his  work,  requested  further  compensation  from  his  em- 
ployer, but  this  was  refused  on  the  g^round  that  he  had  signed  a  settlement 
receipt  when  the  last  payment  was  made  to  him  in  July.  On  October 
31st  he  filed  this  application  with  the  board,  praying  that  his  case  be 
reopened  and  additional  compensation  allowed.  At  the  hearing  the  facts 
were  placed  before  the  board  and  a  finding  was  made,  in  substance  as 
follows: 
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"(a)  That  at  the  time  of  signing  said  settlement  receipt  said  applicant 
had  not  recovered  from  the  injury  sustained  on  April  23d  while  employed 
by  respondent. 

"(b)  That  he  had  not  actually  resumed  his  employment. 

"(c)  That  his  injuries  of  April  23d  were  aggravated  by  another 
injury  which  he  received  on  the  street  car  July  17th  while  on  his  way 
to  defendant's  plant  to  resume  his  employment,  and  that  this  occurrence 
increased  the  period  of  applicant's  disability  which  he  received  on  April 
23,  1917. 

"(d)  That  the  injury  which  he  received  on  April  23d, was  the  prox- 
imate cause  of  the  street  car  injury. 

"(e)  That  the  board  has  serious  doubts  whether  applicant  was  able 
to  resume  his  work  on  July  17th  or  on  September  15th." 

Upon  these  findings  an  award  was  made  granting  plaintiff  compensa- 
tion at  the  rate  of  $10  per  week  from  the  time  the  payments  were  stopped 
on  July  17th  up  to  and  including  September  15,  1917,  amounting  to  $8(6.66, 
which  sum  was  ordered  to  be  paid  presently.    It  was  further  ordered: 

"That  if  it  should  develop  that  applicant  is  not  able  to  resume 
or  continue  in  the  employment  in  which  he  was  engaged  at  the  time  of 
the  accident,  April  23,  1917,  because  of  physical  disability  chargeable  to 
said  accident,  said  applicant  is  to  be  paid  compensation  from  and  after 
September  15,  1917,  according  to  the  terms  of  the  agreement  approved 
by  the  board  May  25,  1917.'* 

Defendants  have  assigned  error  on  this  order,  as  follows: 

"(1)  The  Industrial  Accident  Board  did  not  have  authority  or  juris- 
diction to  enter  an  order  directing  respondents  and  petitioners  to  pay 
further  compensation  to  applicant. 

"(2)  There  is  no  testimony  upon  which  the  award  of  the  Industrial 
Accident  Board  can  be  based. 

"(3)  The  Industrial  Accident  Board  erred  in  holding  that  injury 
received  1^  applicant  as  a  result  of  accident  of  April  23,  1917,  while  in 
the  employ  of  said  respondents  was  aggiavated  by  street  car  accident  of 
J-uly  \7,  1917. 

"(4)  The  Industrial  Accident  Board  erred  in  holding  that  injurjr 
received  by  applicant  while  in  the  employ  of  the  respondents  on  Apnl 
23,  1917,  was  the  proximate  cause  of  the  street  car  accident  of  July  17,  1917. 

"(5)  The  Industrial  Accident  Board  erred  in  concluding,  'And  the 
board  also  very  much  doubts  that  applicant  was  on  July  17,  1917,  or 
on  September' 15,  1917,  or  is  now,  in  such  condition  as  to  be  able  to  resume 
his  occupation  as  a  watchman.' 

"(6)  The  Industrial  Accident  Board  erred  in  ordering  respondents 
to  pay  compensation  to  said  applicant  from  July  17,  1917,  up  to  and 
including  September  15,  1917." 

[1]  1.  C!ounsel  arg^  that  the  board  had  no  right  to  consider  the 
merits  of  plaintiff's  claim  in  response  to  an  application  to  reopen  his  case. 
The  board  returns  that  it  is  its  customary  practice  to  consider  the  merits 
upon  an  application  to  reopen  a  case;  that  it  was  followed  in  this  case, 
and  defendant's  counsel  took  part  in  the  proceedings,  introduced  proofs, 
argued  the  case  upon  the  merits,  and  offered  no  objection  to  the  practice. 
It  does  not  appear  that  counsel  have  petitioned  the  board  to  reopen  the 
case  to  admit  further  proofs;  neither  does  it  appear  that  they  have  any 
further  material  proofs  to  submit.  Under  these  circumstances  we  think 
the  claim  is  without  merit. 

[2,  3]  2.  It  is  said  there  is  no  testimony  upon  which  the  award  of 
the  Industrial  Accident  Board  can  be  based.  Under  this  head  it  will  be 
proper  to  consider  the  other  questions  raised.  When  the  employer  and 
employee  agree  upon  compensation  and  file  their  written  agreement  with 
the  Industrial  Accident  Board  and  it  is  approved,  jurisdiction  of  the 
parties  is  thereby  conferred  upon  the  board  to  act  in  the  premises.    The 
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method  by  which  the  settlement  receipt  was  obtained  is  questioned  by 
plaintiff,  and  also  by  the  board.  We  see  no  occasion  to  discuss  this 
question  further  than  to  say  that,  inasmuch  as  the  settlement  receipt  was 
not  filed  and  approved,  the  board  would  be  in  no  wise  concluded  hj  it. 

[4]  It  appears  to  be  conceded  that  plaintiff  was  injured  and  entitled 
to  compensation.  The  disagreement  arises  over  the  length  of  time  he 
was  entitled  to  it.  In  the  event  the  parties  could  not  agree  as  to  this, 
it  was  a  proper  question  for  the  board  to  determine.  This  the  board 
did  do,  but  counsel  argue  that  its  finding  is  not  supported  by  the  tes- 
timony. 

[5]  It  appears  without  question  that  plaintiff  was  severly  injured  on 
April  23d,  and  that  on  July  17th  he  was  still  under  the  doctor's  care  and 
his  left  arm  was  in  a  sling,  and  that  he  was  unable  to  make  any  use  of 
it.  The  doctor  advised  him,  at  about  this  date,  that  he  thought  he 
could  resume  his  work  of  watchman  if  he  were  careful.  The  doctor 
does  not  say  he.  had  fully  recovered.  Acting  on  the  doctor's  suggestion, 
plaintiff  started  for  his  place  of  employment,  but  was  injured  before 
reaching  there.  He  submitted  this  third  injury  to  Dr.  Hall,  defendant's 
physician,  and  he  remarked  "that  it  was  as  bad  as  ever,"  and  continued 
to  treat  him  for  several  weeks  thereafter.  Dr.  O'Donell,  who  treated  him 
for  the  injury  of  March  7th,  testified  that  the  numbness  of  the  fingers 
was  probably  due  to  an  injury  to  the  nerves  when  the  shoulder  was 
dislocated;  that  at  the  end  of  five  or  six  weeks  of  treatment  the  injury 
was  progressing  nicely,  with  good  prospects  for  complete  recovery.  He 
also  testified  he  had  examined  him  within  two  or  three  days  of  the 
hearing,  and  his  arm  at  that  time  had  lost  100  per  cent  of  its  usefulness, 
and,  in  his  judgment,  would  never  be  any  better.  Measuring  plaintiffs 
condition  as  described  by  Dr.  CDonell  before  his  employment  with  de- 
fendant with  his  condition  as  described  on  July  17th,  we  think  it  is  open 
to  a  reasonable  inference  that  plaintiff  had  not  recovered  on  July  17th 
from  his  injuries  of  April  23d.  Neither  do  we  think  the  inference  of 
the' board  that  the  injury  of  April  23d  contributed  to  the  injury  of  July 
17th  and  was  aggravated  by  it  is  unsupported  by  the  evidence. 

[6]  Just  to  what  extent  plaintiffs  present  condition  is  due  to  the 
original  injury  is  somewhat  difhcult  to  determine.  It  may  be  inferred 
from  Dr.  O'Donell's  testimony  that  the  effect  of  the  injuries  of  March 
7th  would  have  disappeared  had  it  not  been  for  the  injury  of  April  23d. 
This,  however,  was  a  question  of  fact,  and  we  must  assume  that  due 
consideration  was  given  to  it  by  the  board. 

The  order  of  the  Industrial  Accident  Board  is  afiimed. 
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SUPREME  COURT  OF  MICHIGAN. 


GAFFNEY 

GOODWILLIE  BROS.     (No.  82.)* 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION- 

REVIEW  OF  FINDINGS  OF  INDUSTRIAL  ACCIDENT  BOARD. 

That  reviewing  court  is  satisfied  that  it  would  not  reach  the  conclu- 
sion reached  by  the  Industrial  Accident  Board  is  not  conclusive  in  de- 
termining whether  there  is  testimony  supporting  finding  and  conclusion 
of  such  board. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  41717],) 

2.  MASTER.  AND  SERVANT  — WORKMEN'S  COMPENSATION— 

AWARDS-REVIEW. 

Disputed  question  being  whether  accident  caused  employee's  illness 
and  death,  award  will  not  be  set  aside  by  reviewing  court,  where,  although 
testimony  cannot  be  harmonized,  there  is  ground  for  saying  that  Indus- 
trial Accident  Board  had  before  it  some  evidence  tending  to  prove  that 
accident  set  up  a  train  of  physical  disturbances,  affecting  an  existing 
pathological  condition  in  such  way  as  to  cause  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  417 [7].) 

3.  MASTER  AJ^D  SERVANT  —  WORKMEN'S  COMPENSATION— 

CERTIORARI— MATTERS  REVIEWABLE. 

Contention  that  imposition  of  penalty,  pursuant  to  Workmen's  Com- 
pensation Act  (Pub.  Acts  [Ex.  Sess.]  1912,  No.  10)  pt  3,  §  17,  upon  de- 
fendant employers  for  failure  to  report  accident,  is  wrong,  will  not  be 
considered  by  reviewing  court,  where  order  made  by  Industrial  Accident 
Board  makes  no  reference  to  penalty;  court  being  concerned  only  with 
orders  made  by  board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [5].) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  for  compensation  under  the  Workmen's  Compensation  Act 
hy  Ellen  (jaffney,  widow  of  John  (jaffney,  deceased  employee,  opposed  by 
Goodwillie  Bros.,  employers.  The  Board  of  Arbitration  .refused  to  award 
compensation.  Upon  a  review  by  the  Industrial  Accident  Board,  the  find- 
ing was  reversed,  and  compensation  allowed,  and  the  employers  bring 
certiorari.    Affirmed. 

Argued  before  Bird,  Moore,  Steere,  Brooke,  Fellows,  Stone,  and 
Kuhn,  JJ. 

James  C.  \yood,  of  Manistique,  for  appellants. 
Virgil  I.  Hixson,  of  Manistique,  for  appellee. 

Per  Curiam.  The  Board  of  Arbitration  refused,  two  to  one,  to 
award  compensation.  Upon  a  review  by  the  Industrial  Accident  Board, 
the  finding  was  reversed  and  compensation  allowed.  It  is  admitted  that 
the  claimant's  widow  of  the  deceased,  John  Gaffney,  that  John  Gaffney 
was  employed  by  (joodwillie  Bros.,  and  that  both  the  employer  and  em- 

*  Decision  rendered,  Dec  27,  1918.   169  N.  W.  Rep.  849. 

Vol.  ni^Comp.  11. 
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ployed  were  governed  by  the  Workmen's  Compensation  Law;  that  on 
October  20,  1916,  John  GaflFney  suffered  an  accidental  personal  injury 
arising  out  of  and  in  the  course  of  his  employment;  that  John  Gaffney 
has  since  died ;  that,  if  the  claimant  is  entitled  to  compensation,  the  award 
should  be  for  300  weeks  at  $5.77  per  week.  It  is  not  admitted,  but  is 
denied,  that  John  Gaffney  upon  the  said  occasion  received  any  considerable 
injury,  one  that  disabled  him  or  resulted  in  his  death.  What  happened, 
and  die  testimony  is  not  in  dispute,  was  that,  in  taking  a  board  from  a 
machine,  another  board  following  it  through,  the  machine  pushed  the 
board  in  Gaffne^'s  hands  with  such  force  that  he  was  obliged  to  step  back 
from  the  machme,  or  was  pushed  back  from  the  machine,  against  and 
over  and  upon  a  truck,  from  which  he  fell  or  rolled  to  the  floor.  He 
immediately  arose  and  resumed  work,  without  complaint,  except  to  say 
that  his  right  hip  was  hurt  This  was  early  in  the  forenoon.  He  worked 
the  remainder  of  the  day.  He  died  December  29,  1916,  having  been  ill 
from  and  after  October  20,  1916.  All  the  testimony  supports  the  con- 
clusion that  he  was  a  sick  man  on  Monday,  October  23,  1916,  suffering 
acutely,,  and  thereafter,  with  variations  of  acute  s3miptoms,  until  he  died. 

Whether  what  happened  to  Gaffney  at  his  work,  on  October  20th, 
caused  his  illness  and  death,  is  the  subject  to  which  a  considerable  mass 
of  testimony,  medical  and  other,  is  addressed.  In  a  lengthy  finding  and 
opinion,  the  board  has  set  out  its  reasons  for  awarding  compensation,  in 
the  course  of  which  occurs  the  following: 

"It  is  pretty  difhicult  to  say  just  how  hard  the  man  was  struck,  shoved, 
or  pushed,  but  the  fact  remains  that  he  was  struck,  shoved,  or  pushed,  and 
went  backward  3  feet,  and  fell  upon  a  truck  12  or  15  inches  high,  and 
rolled  over  it  and  fell  upon  the  floor.  The  board  is  convinced  that  the 
accident  was  a  somewhat  serious  one,  taking  all  of  the  testimony  into 
consideration,  and  that  it  did  injure  the  deceased  very  seriously  and 
severely.    *    ♦    * 

"We  are  all  satisfied  that  the  factor  which  caused  this  man's  death 
was  the  accidental,  personal  injury  he  received  in  the  respondent's  plant, 
on  October  20,  1916.    *    *    *      . 

"In  this  case  it  is  probably  impossible  to  say,  with  absolute  surety, 
what  caused  John  Gaffney's  death;  but  the  Board  is  satisfied  that  the 
most  probable  cause  i^  the  accidental  personal  injury  he  received  in  the 
employ  of  the  respondents.  That  injury  might  or  might  not  have  caused 
the  death  of  a  young";  strong,  healthy,  normal  individual.  Taking  the  tes- 
timony as  a  whole,  the  board  is  of  the  opinion  that  the  accidental  personal 
injury  was  the  cause  of  his  death." 

And  the  board  finds  specifically: 

"That  on  October  20,  1916,  John  Gaffney,  deceased,  suffered  an  ac- 
cidental personal  injury,  arising  out  of  and  in  the  course  of  his  employ- 
ment, by  being  struck,  shoved,  or  pushed  by  a  machine  and  a  board,  caus- 
ing him  to  fall  upon  and  over  a  truck  and  to  the  floor  of  the  mill  in 
which  he  was  working. 

"(c)  That,  as  a  result  of  said  accidental  personal  injury,  he  was  dis- 
abled from  and  after  October  20,  1916,  until  his  death  on  December  29, 
1916." 

[1]  We  are  concerned  only  to  ascertain,  it  being  asserted  to  the 
contrary,  whether  there  is  testimony  supporting  the  finding  and  con- 
clusion of  the  board.  We  are  not  all  of  us  satisfied  that  we  would  readi 
the  same  conclusion,  which,  of  course,  is  not  the  controlling  thing.  We 
shall  not  set  out  the  testimony.  Any  analysis  of  it  leaves  some  tStimate 
facts  to  depend  "upon  inferences.  But  it  remains  that  Mr.  Gaffney,  a  man 
more  than  65  ^ears  old,  was  in  fact  diseased,  suffering  from  an  advanced 
stage  of  artenosclerosis.  He  had  been  able  to  work,  but  to  quote  from 
the  medical  testimony: 

"A  person  with  arteriosclerosis,  as  I  discovered  upon  post  mortem  this 
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man  had  had,  would  be  more  likely  to  be  affected  by  a  fall  than  if  he  was 
not  suffering  with  that." 

And  again: 

"A  man  suffering  with  arteriosclerosis,  in  the  advanced  stage  which 
we  found  in  this  man,  must  have  a  weak  heart.  He  is  living,  more  or  less, 
in  the  balance,  and  waiting  for  some  cause  to  intervene  to  throw  him  in  a 
state  of  acute  illness;  then  any  trivial  influence,  whether  exposure  or 
whatever  else  it  might  be,  might  give  him  broncho-pneumonia^  or  produce 
evidences  of  congestion  of  the  kidneys,  or  any  other  acute  disease  which 
takes  these  people  off." 

[2]  The  testimony  cannot  be  harmonized.  We  find  ground  for  say- 
ing Uiat  the  board  had  before  it  some  evidence  tending  to  prove  that  the 
fall  which  Mr.  Gaffney  had  set  up  a  train  of  physical  disturbances, 
affecting  an  existing  pathological  condition  in  such  way  as  to  cause  his 
death.    We  therefore  decline  to  set  aside  the  award. 

[3]  The  board,  at  some  length,  enters  into  a  discussion  of  the  con- 
duct of  the  employer,  and  concludes: 

"(e)  that  the  respondents,  without  any  cause  or  reason,  failed  and 
n^lected  to  report  this  accident  to  the  Industrial  Accident  Board,  in  ac- 
cordance with  section  17,  part  3,  of  the  Workmen's  Compensation  Law, 
and  subjected  themselves  to  the  imposition  of  the  penalty  of  $50  mentioned 
in  said  section  of  the  law." 

The  law  provides  that  an  employer  who  reftises  or  neglects  to  make 
the  report  "shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars  for 
each  offense." 

Counsel  for  appellants  directs  our  attention  to  this  finding  of  the 
board,  discusses  the  facts  relating  to  it,  and  adds  that  "the  imposition  of 
a  penalty  upon  defendants  is  wrong,  and  should  be  reversed." 

We  are  •concerned  only  with  the  order  made  by  the  board,  which 
makes  no  reference  to  the  matter.  The  board  has  not  imposed  a  penalty 
or  levied  a  fine.  Upon  this  subject  there  is  no  order  to  be  reversed  or 
affirmed.    We  therefore  do  not  regard  the  point  as  one  for  decision. 


SUPREME  COURT  OF  MICHIGAN. 


GINSBERG 

V. 

BURROUGHS  ADDING  MACH.  CO.     (No.  16.)* 

3.  MASTER  AND  SERVAjNT  —  WORKMEN'S  COMPENSATION 

ACn-REVERSAL  FOR  HARMLESS  ERROR. 

Supreme  Court  should  not  reverse  award  of  compensation  by  Indus- 
trial Accident  Board  for  admission  or  hearsay  evidence,  if  there  is  com- 
petent evidence  to. sustain  the  board's  finding,  but  should  affirm. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[8].) 

♦  Decision  rendered,  Dec  27,  1918.    170  N.  W.  Rep.  15. . 
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4.  MASTER  AND  SERVAINT  —  WORKMEN'S  COMPENSATION 

ACT— BURDEN  OF  PROOF. 

Burden  to  establish  claim  under  Compensation  Act  rests  on  those 
seeking  award,  who  may  prove  their  case  by  circumstantial  evidence,  as 
other  cases  are  established. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  403,  405 [1  J.) 

5.  MASTER  AND  SERVA/NT  —  WORKMEN'S  COMPENSATION 

ACT— PROVINCE  OF  INDUSTRIAL  ACCIDENT  BOARD. 

In  a  compensation  case,  the  Industrial  Accident  Board  is  the  trier  of 
facts,  and  weighs  conflicting  testimony,  medical  as  well  as  lay,  having 
province  to  draw  legitimate  inferences  from  established  facts,  and  to  weigh 
probabilities  from  them,  though  inferences  must  be  from  established  facts, 
and  inference  may  not  be  built  upon  inference. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

6.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT  — ESTABLISHMENT    OF    CASE  — INFERENCES    FROM 
FACTS. 

If  inference  favorable  to  applicant  under  Compensation  Act  can  be 
arrived  at  by  Industrial  Accident  Board  only  by  conjecture  or  speculation, 
applicant  may  not  recover,  and  also  mfust  fail  if  there  are  two  or  more 
inferences  equally  consistent  with  facts  arising  from  established  facts. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

7.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— AWARD— LACK  OF  SUPPORT  IN  EVIDENCE. 

Where  only  witness,  in  widow's  proceedings  for  compensation  for 
husband's  death,  who  saw  accident,  testified  falling  box  only^  struck  hus- 
band's toe,  but  death  was  caused  by  blood  clot  in  intestines  which  orig- 
inated iQ  thigh,  testimony  of  husband's  statements  being  only  evidence 
that  falling  box  struck  thigh,  award  could  not  stand. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  405 [4 J.) 

Moore,  Bird,  and  Kqhn,  JJ.,  dissenting. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  (Pub.  Acts  1912  [Ex.  Sess.J  No.  10)  for  death  of  her  husband  by 
Efina  Ginsberg,  opposed  by  the  Burroughs  Adding  Machine  Co.,  the  em-, 
ployer.  Compensation  was  awarded  by  the  Industrial  Accident  Board,  and 
to  review  the  award  the  employer  brings  certiorari.    Award  vacated. 

Plaintiffs  husband,  the  decedent,  was  in  the  employ  of  the  defendant 
on  June  6,  1917.  He  and  others  were  unloading  boxes  of  steel  *from  box 
cars.  The  boxes  of  steel  were  about  1%  feet  square  and  from  654  to  7  feet 
long.  They  weighed  from  400  to  800  pounds.  They  were  loaded  in  the 
ends  of  the  car.  The  other  workmen  employed  with  decedent  were  named 
Trzienski  and  Schacht.  The  manner  of  conducting  the  work  in  hand 
was  that  Trzienski  and  Schacht  with  Iron  hooks,  similar  to  ice  tongs, 
would  take  down  the  boxes  from  their  places  in  the  car;  with  the  aid  of 
a  roller,  consisting  of  a  two-inch  gas  pipe,  they  would  be  conveyed  to  the 
door;  there  decedent  would  attach  a  similar  hook  which  was  connected 
with  rope  and  pulley;  he  would  put  the  hooks  or  tongs  in  the  center  of 
the  boxes,  and  they  would  be  lifted  by  the  operation  of  the  rope  and 
pulley  and  slid  out  of  the  car.  Schacht  was  not  called  as  a  witness,  but 
Trzienski  was.  He  testified  that  in  the  afternoon  of  the  day  in  question 
he  was  trying  to  raise  a  box  which  he  estimates  would  weigh  about  600 
pounds;   decedent  was  ready  to  put  the  roller  under  it;  that  he  was  tm- 
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able  to  lift  it  high  enough  to  get  the  roller  under  it;  and  it  slipped  and 
grated  decedent's  toe.  He  also  says  that  he  lifted  the  box  off  decedent's 
toe,  and  that  the  box  did  not  hit  decedent  on  his  legs  or  body  any  place. 
There  was  testimony  that  thereafter  decedent  limped  and  was  given  other 
work  to  do.  The  straw  boss  learned  of  this  accident,  and  at  supper  time 
decedent  took  off  his  shoe  and  stocking  and  the  straw  boss  looked  at  his 
foot.  There  was  little  redness  to  the  little  toe  and  the  one  next  to  it,  but 
no  other  evidence  of  an  injury.  Decedent  worked  overtime  until  half 
past  8.  When  he  arrived  home  about  9  o'clock,  he  was  limping.  He 
washed  and  had  his  supper,  but  was  unable  to  ^et  up  from  the  table  and 
had  to  be  assisted  to  bed.  Upon  his  clothing  bemg  removed,  it  was  found 
that  the  toes  on  his  left  foot  were  red,  but  they  were  not  mashed;  there 
was  also  a  redness  on  his  right  leg,  about  four  or  five  inches  above  the 
knee.    He  complained  more  about  the  leg  than  he  did  the  toes. 

Over  the  objection  of  the  defendant,  the  plaintiff  was  permitted  to 
introduce  evidence  of  statements  of  decedent  made  at  this  time,  and  at 
later  dates,  as  to  how  the  accident  happened,  that  a  box  of  steel  fell  on  his 
right  leg.  We  shall  have  occasion  to  presently  refer  to  this  testimony  and 
will  not  now  further  detail  it.  The  testimony  also  shows  that  decedent 
had  always  before  this  been  a  strong,  healthy  man ;  had  never  been  sick. 
He  did  not  return  to  work.  It  does  not  appear  that  there  was  any  serious 
trouble  with  the  toes,  but  the  condition  of  the  leg  grew  serious,  and  the 
plaintiff  called  a  doctor.  Later  a  doctor  employed  by  defendant  also 
called  on  him.  The  doctor  produced  by  plaintiff  and  the  one  produced  by 
defendant  do  not  disagree  upon  any  material  element  of  the  case.  From 
the  medical  testimony  it  appears  that  the  condition  of  decedent's  leg 
resulted  in  a  thrombosis  or  stoppage  of  the  saphenous  vein  in  the  thigh  by 
a  blood  clot,  necessitating  the  removal  of  a  section  of  that  vein  on  June 
20th ;  that  he  suffered  a  relapse  on  June  27th,  and  died  the  following  day ; 
that  death  was  due  to  the  lodgment  of  a  blood  clot  in  the  vessels  of  the 
intestines;  that  the  blood  clot  undoubtedly  came  from  the  condition 
originally  developed  in  the  saphenous  vein;  that  the  condition  of  the  toe 
bad  nothing  to  do  with  it;  and  that  the  condition  of  the  saphenous  vein 
might  have  been  produced  either  by  a  blow  or  infection  from  bacteria  in 
the  system.  The  Industrial  Accident  Board  found  that  deceased  was 
struck  in  the  right  leg  by  the  box  of  steel,  receiving  an  accidental  personal 
injury  to  his  right  thigh;  that  such  injury  was  the  proximate  cause  of  his 
death;  and  affirmed  the  award  of  the  committee  of  arbitration  awarding 
plaintiff  $827  per  week  for  a  period  of  300  weeks.  To  review  this  award 
of  the  board,  this  writ  was  allowed. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooks, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Standish  Backus,  of  Detroit  (William  Strite  McDowell,  Stevenson, 
Carpenter,  Butzel  &  Backus,  and  James  A.  Kirkpatrick,  all  of  Detroit,  of 
counsel),  for  appellant. 

Louis  James  Rosenburg,  of  Detroit  (Hollis  Harshman,  of  Detroit,  of 
counsel),  for  appellee. 

Fellows,  J.  (after  stating  the  facts  as  above).  As  the  board  has 
found  that  the  deceased  was  injured  as  stated  by  him  at  various  times 
after  the  accident,  and  as  much  of  this  hearsay  testimony  is  quoted  at 
length  in  the  opinion,  and  as  the  board  has  expressly  held  that  at  least 
some  of  it  was  admissible,  we  will  first  consider  the  question  of  whether 
statements  of  the  deceased  as  to  how  the  accident  happened,  made  after 
the  haiq>ening  of  the  event,  are  admissible. 

In  the  case  of  Reck  v.  Whittlesbcrger,  181  Mich.  463,  148  N.  W.  247, 
Ann.  Cas.  1916C,  771,  we  had  the  question  of  hearsay  evidence  before  us, 
and  it  was  there  said : 
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'The  rule  against  hearsay  evidence  is  more  than  a  mere  artificial 
technicality  of  law.  It  is  founded  on  the  experience,  common  knowledge, 
and  common  conduct  of  mankind.  Its  principles  are  generally  understood 
and  acted  upon  in  any  important  business  transaction  or  serious  affair 
in  life.  In  such  matters  men  refuse  to  rely  on  rumor  of  what  some  one 
has  heard  others  say,  and  demand  the  information  at  first  hand.** 

And  we  there  approved  the  following  language  from  Boyd  on  Work- 
men's Compensation,  p.  1123: 

"The  statements  made  by  an  injured  man  as  to  his  bodily  or  mental 
feelings  are  admissible,  but  ^ose  made  as  to  the  cause  of  his  illness  are 
not  to  be  received  in  evidence.  The  rule  applies  to  statements  made  by 
a  deceased  workman  to  a  fellow  workman  as  to  the  cause  of  his  injury." 

In  addition  to  the  authorities  there  cited,  see  Lan^ley  v.  Reeve,  3  B. 
W.  C.  C  175;  Amys  v.  Barton,  5  B.  W.  C.  C.  117;  Welsey  v.  Pethick 
Bros.,  1  B.  W.  C.  C.  411;  Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y. 
435,  113  N.  E.  507,  Ann.  Cas.  1918B,  540;  Chicago  &  A.  R.  Co.  v.  In- 
dustrial Board  of  Illinois,  274  111.  336,  113  N.  £.  629.  In  the  last-cited 
case  it  was  said : 

"Declarations  made  by  one  injured  to  his  attending  physician  are 
admissible  in  evidence  when  they  relate  to  the  part  of  his  body  injured, 
his  suffering,  symptoms,  and^the  like,  but  not  if  they  relate  to  the  cause 
of  the  injury.  (Citing  authorities.)  This  rule  is  even  more  rigorously  en- 
forced as  applied  to  lay  witnesses." 

[1]  The  statements  made  by  deceased  to  his  family  as  to  the  ac- 
cident he  suffered  were  made  at  a  place  some  distance  away,  several  hours 
thereafter,  were  but  the  narration  of  past  events,  and  were  not  a  part 
of  the  res  gestae.  Merkle  v.  Township  of  Bennington,  58  Mich.  156,  24 
N.  W.  776,  55  Am.  Rep.  666;  Dundas  v:  City  of  Lansing,  75  Mich.  499. 
42  N.  W.  1011.  5  L.  R.  A.  143,  13  Am.  St  Rep.  478;  Jones  v.  Villiage  of 
Portland,  88  Mich.  598,  50  N.  W.  731,  16  L.  R.  A.  437. 

[2]  The  board  held  that  the  statements  of  deceased  made  to  Dr. 
McDonnell  as  to  the  happening  of  the  accident  were  competent  evidence 
and  bound  the  defendant.  They  were  put  into  the  case,  not  for  the  pur- 
pose of  showing  notice  of  the  injury,  but  as  substantive  evidence  of  the 
facts  of  the  injury.  It  is  argued  m  support  of  this  holding  that  Dr. 
McDonnell  was  the  a^ent  of  the  defendant,  made  a  report  to  the  com- 
pany, which  however  is  not  in  the  record,  and  therefore  not  before  us; 
and  that  decedent's  claim  as  to  how  tbe  accident  happened  is  evidence  that 
it  did  so  happen,  and  Reck  v.  Wittlesberger,  supra,  and  Fitzgerald  v. 
Losier  Motor  Co.,187  Mich.  660,  154  N.  W.  67,  arc  dted  to  support  this 
holding.  In  the  instant  case,  Dr.  McDonnell  was  not  a  regularly  retained 
ph3rsician  of  the  defendant  He  and  other  doctors  were  called  to  treat 
employees  of  defendant  as  occasion  might  arise;  he  was  called  upon  to 
administer  to  employees,  but  not  to  represent  the  defendant  in  any  way. 
It  is  apparent  that  the  board  has  misconceived  the  holding  of  this  court 
in  these  two  cases.  In  the  Reck  Case,  the  employer  reported  to  the  board 
the  cause  and  manner  of  the  accident  being  that  deceased  was  throwing 
wood  in  the  furnace  and  a  nail  inflicted  a  gash  in  his  hand.    We  there  said : 

"We  think  that  such  reports  from  the  employer,  where  all  sources  of 
information  are  at  his  command  when  the  reports  are  made,  and  he  has 
had  ample  opportunity  to  satisfy  himself  of  the  facts,  can  properly  be 
taken  as  an  admission,  and,  at  least,  as  prima  fade  evidence  that  such 
accident  and  injury  occurred  as  reported." 

It  must  be  patent  that  the  emfrfoyer  or  the  officer  of  a  manufacturing 
company,  who  makes  the  report  to  the  board,  rarely,  if  ever,  witnesses 
the  acadent.  He  obtains  his  information  from  others.  It  comes  to  him 
secondhand.  If,  after  making  his  investigation,  he  condudes  that  the 
accident  happened  in  a  certain  way  and  so  reports,  it  may  be  regarded  as 
an  adnussion,  and  therefore  some  evidence  before  the  board  for  its  con- 


Digitized  by 


Google 


1919.]    GINSBERG  V.  BURROUGHS  ADDING  M.  CO.  (Mich.)       321 

sideration.    This  was  the  situation  in  the  Reck  Case,  and  this  was  the 
holding. 

In  the  Fitzgerald  Case,  the  foreman,  whose  duty  it  was  to  report  ac- 
cidents to  his  superior,  reported  that  deceased  scratched  his  right  hand 
on  manifold  on  top  of  the  thumb  joint.  He  had  received  his  information 
from  the  injured  employee.  But  he  was  the  authorized  agent  of  the  com- 
pany to  investigate  and  make  such  report;  by  adopting  the  claim  of  the 
employee  as  his  own  report  and  version  of  the  accident,  the  employee's 
claim  became  and  was  his  report  Following  the  Reck  Case,  it  was  held 
receivable  as  an  admission  and,  together  with  other  evidence,  was  held 
to  be  sufficient  to  support  the  finding. 

These  two  cases  hold  that  where  the  employer  or  his  authorized 
agent,  whose  duty  it  is  to  make  report  of  accidents,  who  have  the  oppor- 
tunity to  investigate,  makes  a  report  as  to  the  accident,  such  report  is 
receivable  as  an  admission,  and  as  an  admission  may  be  sufficient  to 
establish  a  prima  facie  case.  It  is  unimportant  how  the  employer  procures 
his  information.  It  may  all  be  hearsay.  It  may  come  through  several 
hands,  from  different  sources;  but,  when  he  or  his  authorized  agent  re- 
ports that  the  accident  happened  in  a  certain  way,  the  report  stating  that 
it  happened  in  that  way  is  an  admission  and  receivable  as  such.  These 
cases  go  no  farther.  They  do  not  make  the  claim  of  the  injured  employee 
as  to  how  the  accident  happened  evidence  of  the  facts.  It  is  only  by  the 
adoption  of  that  claim  by  the  employer  or  his  authorized  agent  that  it 
becomes  an  admission  and  receivable  as  such.  In  the  instant  case,  we 
have  no  such  report,  nor  was  Dr.  McDonnell  the  agent  of  xlefendant 
for  the  purpose  of  making  such  report.  The  board  was  in  error  in  holding 
that  such  hearsay  evidence  was  receivable  as  competent  evidence  of  the 
facts. 

[3-6]  But  we  should  not  reverse  the  case  for  the  admission  of  in- 
competent hearsay  evidence.  If  there  is  competent  evidence  to  sustain  the 
finding,  the  case  should  be  affirmed.  Reck  v.  Whittlesberger,  supra.  In 
the  consideration  of  these  cases  the  rules  which  govern  are  well  recog- 
nized. The  burden  of  establishing  a  claim  for  compensation  rests  on 
those  seeking  the  award.  They  are  not  required  to  establish  their  case 
by  positive,  direct  evidence;  in  many  cases  that  would  be  impossible;  they 
may  prove  their  case  by  circumstantial  evidence  as  other  cases  are  estab- 
lished. The  b<x3ird  is  the  trier  of  the  facts,  and  weighs  and  measures  the 
conflicting  testimony,  medical  as  well  as  lay.  Deem  v.  Paper  Co.,  189 
Mich.  665,  155  N.  W.  584;  Perdew  v.  Nufcr  Cedar  Co.,  201  Mich.  520, 
167  N.  W.  868.  It  is  the  province  of  the  board  to  draw  the  legitimate 
inferences  from  the  established  facts  and  to  weigh  the  probabilities  from 
such  established  facts.  Wilson  v.  Phoenix  Furniture  Co.,  201  Mich.  531, 
167  N.  W.  839.  But  the  inferences  drawn  must  be  from  established  facts ; 
inference  may  not  be  built  upon  inference,  possibilities  upon  possibilities,  or 
inferences  ^awn  contrary  to  the  established  facts,  contrary  to  the  un- 
disputed evidence.  H  an  inference  favorable  to  the  appellant  can  only 
be  arrived  at  by  conjecture  or  speculation,  the  appellant  may  not  recover. 
So  if  there  are  two  or  more  inferences  equally  consistent  with  the  facts,  aris- 
ing out  of  the  established  facts,  the  applicant  must  fail.  McCoy  v.  Michigan 
Screw  Co.,  180  Mich.  454,  147  N.  W.  572,  L.  R.  A.  1916A,  323;  Draper 
v.  Regents  of  University,  195  Mich.  449,  161  N.  W.  956;  Albaugh-Dover 
Co.  V.  Indust  Board.  278  IlL  179,  115  N.  E.  834;  Curren  v.  Newark  Gear 
Co.,37  N.  J.  L.  J.  21 ;   Savoy  Hotel  v.  Indus.  Board,  279  111.  329,  116  N. 

E.  834;  Curran  v.  Newark  Gear  Co.,  37  N^  J.  L.  J.  21;  Savoy  Hotel  Co. 
v.  Indus.  Board.  279  111.  329,  116  N.  E.  712;  Sanderson's  Case,  224  Mass. 
558,  113  N.  K  355;   Carroll  v.  Knickerbocker  Ice  Co.,  supra;  Burwash  v. 

F.  Leyland  &  Co.,  5  B.  W.  C.  C.  663. 

[7]  In  the  instant  case,  the  only  witness  produced  who  saw  the  ac- 
cident on  June  6th  testified  that  the  only  part  of  the  body  of  deceased 
struck  by  the  box'  was  his  toes.     There  is  nothing  inconsistent  or  im- 
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probable  about  his  testimony.  It  is  in  no  way  discredited  save  by  the 
statements  of  the  deceased,  which  were  hearsay  and  improperly  received 
in  evidence.  It  is  undisputed  upon  this  record.  No  other  witness  testified 
in  conflict  with  it,  and  the  established  facts  are  not  inconsistent  with  it 
Nor  is  the  opinion  evidence  of  the  doctors  inconsistent  with  it  As  we 
have  stated,  they  were  not  out  of  accord.  Their  testimony  clearly  puts 
the  cause  of  death  without  the  pale  of  inferences  and  within  the  sphere  of 
speculation  and  conjecture.  Short  excerpts  from  the  testimony  of  both 
<kmonstrate  this.  Dr.  Allen,  plaintiffs  witness,  in  answer  to  questions  pro- 
pounded by  her  counsel,  testified: 

'Q.  I  wish  to  ask,  Doctor,  if  this  man  had  told  you  nothing,  and  you 
had  seen  him  in  the  condition  he  was  in  the  first  time  that  you  saw  him, 
and  saw  him  in  the  condition  the  second  time  that  you  saw  him,  and  ex- 
amined him  and  found  he  was  otherwise  normal,  and  knew  only  these 
facts,  what  would  your  opinion  have  been  as  to  the  cause  of  that  con- 
dition? A.  I  would  naturally  have  to  state  that  it  was  possibly  an  in- 
fectious thing  rather  than  a  traumatic  thrombosis. 

"Q.  Could  you  have  determined  one  way  or  the  other?  A.  No, 
absolutely  no  difference.  It  does  not  make  any  difference  whether  you 
get  your  inflammation  from  a  blow  to  start  with,  or  whether  you  get  it 
from  the  infection;  the  pathological  process  is  identical." 

Dr.  McDonnell,  defendant's  witness,  testified: 

"Q.  Then  what  did  cause  the  thrombus  at  that  particular  location  ?  A. 
That  is  impossible  to  say.  That  is  impossible  for  any  doctor  to  state; 
it  may  have  been  so  many  different  things." 

We  therefore  conclude  that  the  testimony  of  the  statements  of  the 
deceased  as  to  the  happening  of  an  accident  to  his  thigh  was  hearsay ;  that 
it  should  not  have  been  received  or  considered ;  that  without  it  there  is 
no  evidence  in  the  record  in  conflict  with  the  testimony  of  the  witness 
Trzienski;  that  there  is  no  competent  evidence  to  sustain  the  findings  of 
the  board ;  and  that  the  award  should  be  vacated. 

Ostrander,  C.  J.,  and  Stone,  Brooke,  and  Steere,  JJ.,  concurred  with 
Fellows,  J. 

MooRE,  J.    I  think  there  was  testimony  upon  which  to  base  the  finding 
of  the  Industrial  Commission,  and  that  the  case  should  be  affirmed. 
Bird  and  Kuhn,  JJ.,  concurred  with  Moore,  J. 


SUPREME  COURT  OF  MICHIGAN. 


HANNA 

V. 

MICHIGAN  STEEL  CASTINGS  CO.  et  al.     (No.  78.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— COMPENSATION— CAUSE  OF  DEATH. 

Where  an  employee  was  engaged  at  work  in  a  carpenter  shop  where 
there  was  a  circular  saw,  and  was  struck  by  a  flying  piece  of  bc^rd,  the 

*  Decision  rendered,  Dec.  27,  1918.    170  N.  W.  Rep.  6. 
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injury  resulting  in  death,  the  master  is  liable  under  the  Workmen's  Com- 
pensation Act,  although  no  one  saw  from  what  source  the  board  came. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  405 [4].) 

3.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

ACT— CAUSE  OF  DEATH— SUFFICIENCY  OF  EVIDENCE. 

In  a  proceeding  under  the  Workmen's  Compensation  Act  to  obtain 
compensation  for  death,  evidence  held  sufficient  to  sustain  a  finding  that 
an  injury  in  the  chest  caused  the  pneumonia  which  resulted  in  the  death. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  405 [4].) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— REVIEW  OF  AWARD. 

The  Supreme  Court  will  not  iitterfere  with  an  award  of  the  Industrial 
Accident  Board,  if  there  was  competent  testimony  upon  which  to  base 
the  award,  although  improper  evidence  was  admitted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [8].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Barbara 
Hanna,  to  obtain  compensation  for  the  death  of  her  husband,  Alexander 
Hanna,  opposed  by  the  Michigan  Steel  Castings  Company,  the  employer, 
and  the  Michigan  Workmen's  Compensation  Mutual  Insurance  Company. 
There  was  an  award,  and  the  employer  and  the  Insurance  Company  bring 
certiorari.    Affirmed.  . 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Beaumont,  Smith  &  Harris,  of  Detroit,  for  appellants. 

Monaghan,  Monaghan,  O'Brien  &  Crowley,  of  Detroit,  for  appellee. 

MooRE,  J.  Certiorari  to  the  Industrial  Accident  Board  to  review  its 
allowance  of  the  plaintiffs  claim  as  !he  widow  of  Alexander  Hanna  who 
was  in  the  employ  of  the  Michigan  Steel  Castings  Company,  and  who 
was  injured  September  14,  1917,  and  who  died  on  September  18th.  It  was 
the  claim  of  the  widow,  and  the  Industrial  Accident  Board  so  found,  that 
the  death  was  the  result  of  the  injury. 

In  the  brief  of  counsel  for  the  appellant  the  discussion  is  under  the 
following  heads: 

(1)  There  can  be  no  recovery  if  Hanna  was  injured  by  a  board  flying 
from  an  unknown  source. 

(2)  There  can  be  no  recovery  if  Hanna  was  injured  by  a  board  he 
was  attempting  to  cut  on  the  saw. 

(A)  Because  as  a  matter  of  law  the  accident  did  not  occur  in  the 
course  of  the  employment  of  Alexander  Hanna  by  the  Michigan  Steel 
Castings  Company. 

(B)  Because  as  a -matter  of  law,  the  accident  did  not  arise  out  of  the 
employment  of  Alexander  Hanna  by  the  Michigan  Steel  Castings  Company. 

(C)  Because  as  a  matter  of  law  Alexander  Hanna  was  injured  by 
reason  of  his  intentional  and  willful  misconduct. 

(D)  Because  the  accident  was  not  the  proximate  cause  of  the  death 
of  Alexander  Hanna. 

Each  of  these  propositions  is  discussed  at  great  length  by  counsel, 
and  their  conclusion  is  that  this  court  should  reverse  the  order  of  the 
Industrial  Board,  and  hold  that  the  defendants  are  not  liable  to  plaintiff 
for  the  death  of  Alexander  Hanna. 

[1]  1.    As  to  the  first  of  these  propositions  there  can  be  no  possible 
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doubt  that  Mr.  Hanna  was  at  work  for  the  defendant  company  in  some 
capacity— the  company  claims  as  a  cleaner,  which  did  not  call  upon  him 
to  use  any  buzz  saw.  His  widow  claims  he  was  at  work  as  a  carpenter.  It 
was  while  he  was  engaged  at  work  for  the  company,  and  because  of  that 
employment,  that  he  was  injured;  and,  if  as  a  result  of  the  injury  he 
died,    it    is    difficult    to    escape    the    conclusion    that    liability    followed. 

2.  We  shall  not  attempt  to  follow  the  discussion  of  each  subdivision 
under  this  head,  but  will  attempt  to  state  the  claims  of  the  respective 
parties,  what  is  shown  by  the  record,  and  our  conclusions. 

Mr.  Hanna,  at  the  time  of  the  accident,  had  been  employed  by  the 
defendant  six  months  or  more.  He  was  53  years  of  age.  It  is  the 
claim  of  his  widow  that  his  work  called  upon  him  to  push  boards  against 
a  circular  saw  for  the  purpose  of  sawing  them,  and  that  one  of  them 
was  thrown  against  him  with  great  violence,  hurting  his  hand  and  chest, 
and  that  as  a  result  of  his  injuries  his  death   followed. 

It  is  the  claim  of  the  defendant  that  Mr.  Hanna  was  employed  as  a 
cleaner,  and  that  no  part  of  his  duty  required  him  to  use  the  buzz  saw, 
and  that  if  he  did  so  that  he  was  violating  a  positive  order,  and  that  he 
was  guilty  of  intentional  and  willful  misconduct  It  is  the  further  claim 
that  the  only  injury  Mr.  Hanna  received  was  to  his  hand,  and  that  he 
died  of  pneumonia,  to  which  the  injury  he  received  did  not  at  all  con- 
tribute, and  that  the  court  should  say  as  a  matter  of  law  that  the  injury 
was  not  the  proximate  cause  of  his  death.  The  claim  that  Mr.  Hanna 
was  guilty  of  intentional  and  willful  misconduct  is  based  upon  the 
testimony  of  the  foreman;   we  quote  some  of  it: 

"Q.  State  whether  or  not  you  had  ever  said  anything  to  Mr.  Hanna 
about  operating  or  not  operating  any  of  the  saws  in  your  department. 

"Mr.  Crowley:    I  object  to  that  testimony. 

"Mr.  Zierleyn:    I  think  it  is  very  proper,  Mr.  Crowley. 

"Mr.  Crowley:  I  desire  that  my  objections  stand  as  a  matter  of 
record. 

"Mr.  Zierleyn :    Answer  the  question. 

"A.  I  took  him  off  the  carpenter  work  because  I  did  not  think  his 
eye  sight  was  good  enough  for  it— he  had  to  put  glasses  on -for  it— and 
I  told  him  if  he  would  not  keep  off  the  saw  I  would  have  to  fire  him, 
and  not  only  told  him  that,  but  I  told  his  son  too." 

[2]  Mr.  Hanna  knew  what  conversation  he  had  with  the  foreman 
upon  that  subject.  He  is  not  here  to  give  his  version.  Such  a  contin- 
gency has  been  guarded  against  in  section  12553,  C  L.  1915.  The  lan- 
guage of  the  statute  is  not  ambiguous,  as  a  reference  to  it  will  show. 
It  has  often  been  construed  by  this  court,  as  is  shown  by  the  many  cases 
cited  in  the  notes  to  section  12553.  See,  also,  the  case  of  Horn  v. 
Arnett   (N.  J.  Supp.)   102  Atl.  366. 

The  testimony  of  the  foreman  should  not  have  been  received.  With 
it  eliminated,  there  is  nothing  to  indicate  that  Mr.  Hanna  was  warned 
not  to  use  the  saw. 

It  is  said  that  the  case  represented  by  the  plaintiff,  when  the  improper 
evidence  is  eliminated,  must  be  determined  as  a  question  of  law  in  favor 
of  the  defendant.  This  makes  it  necessary  to  give  a  resume  of  the 
testimony  most  favorable  to  the  plaintiff.  After  the  accident  the  com- 
pany made  a  first  report  to  the  Accident  Board,  in  which  it  was  said: 

"Occupation  of  employee  carpenter.  Date  of  accident  September  f4, 
1917.    Nature  and  cause  of  injury,  bruised  left  hand." 

A  second  report  was  made  S^pteniber  19th  in  which  the  following 
appears : 

"Place  of  accident  in  detail,  carpenter  shop.  Cause  and  manner  of 
accident  was  cutting  wood  for  wedges.  In  taking  pieces  from  the  saw 
one  piece  caught  and  struck  him  on  the  joint  of  the  first  finger  of  left 
hand.  This  finger  was  off  at  joint.  It  jammed  stump  of  finger  and 
bruised  it." 
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Against  the  objection  of  defendant  Mr.  Hanna's  doctor  was  allowed 
to  testify: 

"Why  he  said  that  he  had  received  it  at  a  machine  sawing  wood. 
A  piece  of  wood  flew  from  the  machine  and  struck  him  across  the  chest.'* 

In  his  testimony  appears  the  following: 

"Q.  Do  you  at  this  time  lay  any  stress  upon  the  injury  to  the  hand, 
or  the  injury  to  the  chest,  or  both?  A.  Yes;  I  do  on  the  injury  to  the 
chest.  The  hand  was  simply  an  abrasion  of  the  hand  that  was  septic,  but 
I  do  not  believe  it  had — did  not  have  any  factor  towards  causing  his  death. 

"Q.  It  was  the  alleged  injury  to  the  chest  which  was  the  factor 
that  finally  resulted  in  his  death,  in  your  opinion?  A.  Resulted  in  pneu- 
monia; yes. 

"Q.  In  other  words,  the  injury  to  the  chest  was  the  thing  that 
caused  the  pneumonia  in  your  opinion       A.     Yes.    *    »    » 

"Q.  QThe  question  is  this— perhaps  it  would  be  more  simple  to  say 
it  in  this  way:  In  your  opinion,  the  cause  of  pneumonia  was  liie  blow 
on  the  chest?     A.  Yes,  sir.    »    ♦    * 

"Q.  And  the  pneumonia  caused  the  death?  A.  Yes,  sir.  The  man 
was  at  that  time  delirious,  and  he  was  carrying  a  tremendously  high 
temperature  and  rapid  pulse,  and  I  thought  there  was  a  septic  condition 
going  on  at  that  time.  The  man  at  the  first  time  I  seen  him,  I  would 
not  have  taken  anything  he  said  to  me  anyway,  because  he  was  not  in 
his  right  mind;  he  was  delirious.  So  the  next  time  I  seen  him  I  went 
into  the  matter  closer,  and  I  found  the  hand  was  not  the  entire  cause  of 
the  pneumonia,  but  the  chest  had  been  injured. 

**Q.  Would  the  infection  in  any  way  superinduce  the  pneumonia? 
A.  I  do  not  think  in  this  case. 

"Q.  Could  it  contribute  to*  the  cause  of  death?  A.  Yes;  perhaps 
by  having  an  embolus  leave  the  wound  in  the  hand  and  cause  an  infarct 
in  the  hand — that  would  probably  cause  pneumonia — but  the  post  mortem 
showed  that  the  pneumonia  was  of  too  large  an  area  for  embolic  pneu- 
monia. 

"Mr.  Crowley:  So  that,  in  your  judgment,  Doctor — I  understand 
you  now  that  the  blow  on  the  chest  caused  this  traumatic  condition?  A. 
Yes;  I  made  the  diagnosis  of  traumatic  pneumonia,  caused  by  the  con- 
cussion of  the  board  striking  the  chest" 

A  witness,  who  was  at  work  about  50  feet  away  from  Mr.  Hanna, 
testified  the  latter  was  cutting  a  piece  of  wood  on  the  saw. 

"Q.  What  kind  of  a  piece  of  wood  did  he  have  at  the  saw?  A. 
It  was  a  piece  of  pine  about  18  inches  long. 

"Q.  How  wide  or  how  thick  was  it?  A.  Well,  when  I  seen  it  it  was 
in  two  pieces.    I  only  seen  one  piece  of  it,  and  it  was  about  5  inches  wide. 

"Q.  About  5  inches  wide.  You  don't  know  what  he  was  going  to 
saw  that  for,  do  you?     A.    No. 

"Q.  What  was  the  first  notice — what  was  the  first  you  noticed  with 
respect  to  this  accident?  A.  I  looked  up,  and  I  seen  him  holding  his 
hand  to  his  side. 

"Q.    Was  he  holding  his  hand  to  his  right  side?    A.  Yes.    *    »    » 

"Q.  Now,  did  you  see  this  piece  of  wood  that  he  was  working  with 
after  that  ?    A.  Yes,  sir. 

"Q.  Did  you  notice  anything  peculiar  about  the  wood?  A.  It  was 
broken;   that  is  all. 

"Q.  Did  you  notice  any  links  of  a  chain  in  the  wood?    A.  Yes. 

"Q.  What  kind  of  chain  was  that?  A.  I  think  it  was  a  kind  of 
four-cornered  piece. 

"Q.  What  kind  of  chain  was  it,  a  watch  chain?  A.  A  watch 
chain,  yes.    *    »    » 

"Q.    Where  was  the  rest  of  the  chain?    A.  In  his  pocket. 

"Q.    Which  pocket?    A.  Why,  I  think  it  was  the  vest  pocket 

"Q.    Vest?    A.    The  vest  pocket.    ♦    »    » 
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''Q.  What  caused  you  to  look  up  and  notice  what  was  happening  at 
that  saw.    A.    When  I  heard  that  piece  fly  over  the  saw. 

**Q.    When  you  heard  the  piece  of  wood  fly  over  the  saw?    A.  Yes. 

"Q.    Did  it  strike  the  saw?     A.    Yes;  it  struck  the  saw. 

"Q.  How  do  you  know  it  struck  the  saw?  A.  Why,  it  would  not 
have  went  back  otherwise. 

**Q.    I  assume  then  that  it  made  a  noise?    A.  Yes. 

"Q.    And  you  heard  that  and  glanced  up?     A.    Yes. 

"Q.  When  you  first  glanced  up,  what  was  Mr.  Hanna  doing?  A. 
He  was  holding  his  two  hapds  on  his  left  side. 

"Q.    On  his  left  side?     A.    Yes." 

The  piece  of  wood  after  it  struck  Mr.  Hanna  flew  10  or  12  feet  down 
an  open  stairway  and  hit  Mr.  Thomas,  who  was  coming  up  the  stairs,' 
knocking  him  down.  The  record  shows  that  part  of  the  duties  of  a 
carpenter  are  to  make  molding  flasks,  and  in  doing  so  that  the  carpenter 
would  use  a  circular  saw  in  preparing  some  of  the  pieces. 

Mrs.  Hanna  testified  as  to  what  happened  on  the  evening  of  the 
accident,  in  part  as  follows: 

"A  Well,  the  usual  time  he  got  home  about  a  quarter  to  6  to  the 
best  of  my  knowledge. 

'*Q.  What  condition  was  he  in  when  he  arrived  home?  Well,  his 
hand  was  terribly  swollen  and  very  much  inflamed,  and  he  said  he  was 
very  weary  and  complained  terribly  of  his  breast. 

"Q.  Did  yon  examine  his  hand?  A.  Yes,  sir;  I  was  ordered  by  first 
aid  to  bathe  it  in  hot  water.  I  told  him  my  best  judgment  called  for 
cold   water,   but  he   said   no;   he   was   told   at  the  hospital,  hot  water. 

Q.  Did  you  make  an  examination  of  his  brest?    A.  Yes,  sir;    I  did. 

"Q.  What  did  you  notice  particularly  about  his  chest?  A.  There 
was  a  very  red  place  on  his  chest 

"Q.  Where  was  that?  On  his  chest,  as  near  as  I  can  tell  you,  over 
his  lungs." 

It  is  urged  that  what  Mr.  Hanna  told  the  doctor  about  how  he 
was  hurt  was  improperly  admitted.  We  think  this  was  so  under  the 
case  of  Ginsberg  v.  Burroughs  Adding  Mach.  Co.,  170  1^.  W.  15. 

[3,  4]  But  with  this  testimony  omitted  we  think  it  cannot  be  said 
there  was  no  testimony  upon  which  to  base  the  award  of  the  Industrial 
Accident  Board  and  their  finding  that  the  injuries  to  Mr.  Hanna  were 
the  proximate  cause  of  his  death.  Under  such  circumstances  this  court 
will  not  interfere.  See  Reck  v.  Whittlesberger,  181  Mich.  463,  148  N. 
W.  247,  Ann.  Cas.  1916C,  771 ;  Papinaw  v.  Railway  Co.,  189  Mich.  441,  155 
N.  W.  545;  Vogeley  v.  Detroit  Lumber  Co.,  196  Mich.  516,  162  N.  W.  975. 

The  award  is  affirmed,  with  costs  to  the  pHuntiff. 
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NELSON 

V. 

IRONWOOD  &  B.   RY.  &   LIGHT   CO.     (No.  47.)* 

.  1.  MASTER  AND   SERVANT— FEDERAL   EMPLOYERS'   LIABIL- 
ITY ACT— "COMMON  CARRIER  pY  RAILROAD." 
A  street  railway  engaged  in  carrying  passengers  between  states  is  a 
''common  carrier  by  railroad"  within  the  meaning  of  the   federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  1916,  §§  8657-8665). 
(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  87.) 
(For  other  definitions,  sec  Words  and  Phrases,  First  and  Second 
Series,  Common  Carrier.) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT. 

Where  a  master  had  not  elected  to  come  under  the  Workmen's 
Compensation  Act,  an  agreement  for  payment  of  compensation  was  not 
binding  npon  the  servant 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

Error  to  Circuit  Court,  (jogebic  County;  S.  S.  Cboper,  Judge. 

Action  by  Victor  O.  Nelson  against  the  Ironwood  &  Bessemer  Rail- 
way &  Light  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  and  new  trial  granted. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Charles  M.  Humphrey,  of  Ironwood  (Sanborn,  Lamoreux  &  Pray,  of 
Ashland,  Wis.,  of  counsel),  for  appellant 

James  A.  O'Neill,  of  Ironwood  (S.  G.  Nelson,  of  Ironwood,  of 
counsel),  for  appellee. 

Kuhn,  J.  The  defendant  is  a  corporation  admitted  to  do  business 
in  both  Michigan  and  Wisconsin,  and  at  the  time  of  the  accident  which 
gives  rise  to  this  litigation  was  operating  a  street  railway  and  interurban 
system,  the  entire  system  extending  from  the  city  of  Bessemer,  as  its 
eastern  terminus,  in  the  state  of  Michigan,  to  the  village  of  Gile,  Wis., 
as  its  western  terminus.  Its  tracks  were  laid  along  the  main  streets  of 
the  city  of  Ironwood,  Mich.,  and  the  village  of  Hurley,  in  the  state  of 
Wisconsin.  It  operated  interurban  cars  from  the  city  of  Bessemer  to  a 
point  in  the  city  of  Ironwood,  a  short  distance  east  of  the  state  line. 
It  also  operated  cars,  designated  as  local  cars,  from  Jessieville,  a  suburb 
within  the  city  limits  of  Ironwood,  through  the  city  of  Ironwood,  through 
Hurley,   Wis.,   to   Gile. 

The  plaintiff,  at  the  time  of  the  accident  was  employed  as  a  motor- 
man  on  one  of  the  city  or  local  cars.  His  employment  was  limited  to 
^lc  city  of  Ironwood,  and  he  commenced  his  run  at  a  point  in  that 
city,  took  his  car  on  a  trip  eastward  through  the  city  to  the  eastern 
terminal  of  the  line  at  Jessieville,  and  returned  to  the  point  at  which  he 
took  charge,  being  at  all  times  in  the  city  of  Ironwood.  When  he 
completed  his  run  through  the  city  or  Ironwood,  the  car  was  turned  over 

*  Decision  rendered,  Dec  27,  1918.    170  N.  W.  Rep.  45. 
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an  another  crew,  the  conductor  on  the  plaintiff's  run  becoming  the  motor- 
man,  and  the  car  was  then  taken  on  a  trip  across  the  line  into  Hurley, 
Wis.,  and  return. 

On  the  night  of  the  accident,  at  about  8:30  in  the  evening,  the 
plaintiff  had  taken  his  car  on  the  trip  through  Iron  wood  to  the  eastern 
terminal  of  the  line  and  was  returning  without  any  passengers.  As  the 
car  turned  the  corner  of  Ayer  and  Marquette  streets  in  the  city  of  Iron- 
wood,  the  trolley  pole  came  off  the  trolley  wire,  and,  as  was  his  duty, 
he  went  to  the  rear  of  the  car  with  reference  to  it.  In  replacing  the 
trolley  pole,  it  was  necessary  for  him  to  stand  between  the  rails  of 
the  track  in  the  rear  of  his  car  and  manipulate  a  rope  that  was  attached 
to  the  trolley  pole.  As  he  was  in  the  act  of  replacing  the  trolley  pole, 
an  interurban  car  approached  rSipidly  from  the  rear  and  collided  with  his 
car,  which  resulted  in  the  plaintiff  being  caught  between  the  cars  and 
severely   injured,   and   as   a    result   he    lost   his   left   leg   at   the   thigh. 

At  the  time  of  the  accident  the  defendant  railway  company  had  not 
elected  to  come  under  the  state  Workmen's  Compensation  Law  (Pub. 
Acts  [Ex.  Sess.]  1912,  No.  10),  and  this  action  was  brought  to  recover 
damages,  as  a  common-law  action,  resulting  in  a  verdict  for  the  plaintiff 
in  the  sum  of  $12,500. 

At  the  time  the  plaintiff  was  injured,  he  was  21  years  of  age,  and  had 
.  resided  in  the  United  States  a  little  over  2  years,  having  emigrated  from 
Sweden,  and  it  is  claimed  that  he  was  unable  to  speak  or  read  the 
English  language  and  could  understand  but  little  of  it.  The  defendant, 
on  the  trial,  pleaded  settlement  and  release,  and  there  was  offered  and 
received  in  evidence  on  the  trial,  over  the  objection  of  plaintiff's  counsel, 
an  instrument  purporting  to  be  an  agreement  in  regard  to  compensation, 
signed  by  the  plaintiff  and  bearing  date  of  November  1,  1916,  seven  days 
after  the  accident  This  agreement  was  made  out  on  the  usual  blank  form 
used  by  the  Industrial  Accident  Board.  The  defendant  at  the  time  of 
the  accident  was  not  subject  to  the  provisions  of  the  Workmen's  Com- 
pensation Act,  and  did  not  elect  to  come  under  that  act  for  several 
months  thereafter.  This  paper  was  signed  by  plaintiff  while  he  was 
confined  in  the  hospital,  and  about  a  month  later  he  received  a  check 
for  a  little  over  $8,  and  thereafter  he  was  paid  about  $16  every  two  weeks 
until  the  following  March,  a  period  of  about  three  months.  After  he 
had  consulted  his  counsel,  he  was  advised  to  no  longer  accept  payments 
and  did  not  accept  any  money  thereafter. 

The  questions  which  are  raised  by  defendant's  counsel  are  discussed  in 
their  brief  and  were  discussed  on  the  argument  under  three  heads,  as 
follows : 

"(1)  That  the  parties  to  this  action,  at  the  time  of  the  accident, 
were  subject  to  the  rule  of  liability  established  by  the  federal  Employers' 
Liability  Act,  and  that  the  case  was  improperly  submitted  to  the  jury 
upon  the  theory  that  the  defenses  were  taken  away. 

"(2)  That  the  settlement  agreement  having  been  entered  into  in 
good  faith,  and  the  plaintiff  having  received  payment  on  that  settlement 
after  discovering  that  the  defendant  was  not  under  the  Michigan  Work- 
men's Law.  ratified  and  confirmed  the  settlement  agfreement. 

"(3)  That  the  plaintiff  could  not  maintain  his  action  without  return- 
ing or  offering  to  return  to  the  defendant  the  money  received  by  him 
and  the  money  paid  for  him  under  this  settlement  agreement" 

1.  Is  the  defendant  a  "common  carrier  by  railroad"  within  the  mean- 
ing of  the  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat.  65  [U.  S.  Comp.  St.  1916,  §§  8657-8665)  ?  In  the  determination 
of  this  question,  and  in  attempting  to  ascertain  what  the  legislative  intent 
of  Congress  was  in  passing  the  act  in  question,  we  will  necessarily  be 
governed  by  the  federal  decisions.  Whether  or  not  it  was  within  the 
legislative  contemplation  that  the  word  "railroad"  was  to  include  a  street 
railroad  must  be  determined  by  construing  the  statute  as  a  whole.    Plain- 
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tifPs  counsel  strongly  urge  that  it  was  not  the  intention  of  Congress 
by  this  act  to  legislate  with  reference  to  the  employees  of  purely  local 
street  railways  which  might  be  engaged  in  interstate  commerce,  and  cite 
in  support  of  their  contention  the  case  of  Omaha,  etc.,  St.  Ry.  Co.  v. 
Interstate  Commerce  Commission,  230  U.  S.  324,  33  Sup.  Ct.  890,  57  L. 
Ed,  1501,  46  L.  R.  A.  (N.  S.)  385,  where  the  court  construed  the  Act  to 
Regulate  Commerce  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379),  and  the 
question  was  whether  street  railways  became  subject  to  its  provisions 
and  under  the  jurisdiction  of  the  Interstate  Commerce  Commission.  Mr. 
Justice  Lamar,  in  writing  the  opinion  for  the  court  in  that  case,  showed 
the  distinction  between  ordinary  street  railways  and  commercial  railroads, 
and  reviewed  the  act,  and  concluded,  from  its  entire  context  and  from 
provisions  therein  contained  which  were  peculiarly  applicable  to  com- 
mercial railroads,  and  not  to  street  railways  operating  only  on  the  streets 
of  cities  and  villages,  that  it  was  not  the  intent  of  Congress  to  include 
purely  street  railways  within  the  provisions  of  that  act  An  examination 
of  the  federal  Employers'  Liability  Act,  however,  does  not,  in  our  opinion, 
call  for  the  drawing  of  any  such  distinction,  and,  as  was  said  by  Mr. 
Justice  Garke  in  reference  to  the  Omaha  Case,  supra,  in  the  more  recent 
case  of  Washington  Ry.  &  Elec.  Co.  v.  Scala,  244  U.  S.  630,  37  Sup.  Ct. 
654,  61  L.  Ed.  1360: 

"The  case  is  of  negligible  value  in  determining  either  the  construction 
of  the  act  we  are  considering  in  this  case  (Employers*  Liability  Act), 
or  the  classification  of  the  defendant,  which  clearly  enough  is  a  suburban 
railroad  common  carrier  of  passengers  within  the  scope  of  the  federal 
Employers'  Liability  Act,  as  is  sufficiently  decided  by  United  States  v. 
Baltimore  &  Ohio  Southwestern  Ry.  Co.,  226  U.  S.  14  [33  Sup.  Ct.  5,  57 
L,  Ed,  104] ;  Kansas  City  Western  Ry.  Co.  v.  McAdow,  240  U.  S.  51  [36 
Sup.  Ct.  252,  60  L.  Ed.  520];  Spokane  &  Inland  Empire  R.  R.  Co.  v. 
United  States.  241  U.  S.  344  [36  Sup.  Ct  668,  60  L.  Ed.  1037];  and 
Spokane  &  Inland  Empire  R.  R.  Co.  v.  Campbell,  241  U.  S.  497  [36  Sup. 
CS.  683,  60  L.  Ed.  1125]." 

It  seems  to  us  clear  that  the 'purpose  and  intent  of  the  federal  Em- 
ployers' Liability  Act  was  to  establish  throughout  the  United  States 
a  uniform  rule  of  broad  liability^  on  the  part  of  common  carriers  by 
railroad  to  their  employees  for  negligent  personal  injuries,  in  so  far  as, 
and  to  the  full  extent  to  which  the  regulative  power  of  Congress  extends, 
in  order  that  the  legal  status  of  such  employers'  liability  for  negligent 
injuries  inflicted  upon  an  employee  while  both  employer  and  employee 
arc  engaged  in  interstate  commerce,  instead  of  being  subject  to  the  uncer- 
tainty of  varying  rules  depending  upon  the  particular  locality  in  which 
the  accident  may  chance  to  occur,  may  be  fixed  by  a  single  rule,  and  by 
such  a  rule,  moreover,  as  will  tend  to  impel  such  carriers  to  avoid  or 
prevent  the  negligent  acts  and  omissions  for  which  the  statute  gives  the 
right  of  recovery,  thereby  promoting  not  only  the  safety  of  the  employees, 
but  also,  as  a  necessary  consequence,  the  safer  and  less  impeded  transpor- 
tation of  the  objects  of  commerce,  whether  freight  or  passenger.  If  any 
distinction  whatever  can  be  drawn  between  street  railways  and  other 
railroads  in  any  respect  that  can  fairly  be  claimed  to  have  a  possible 
bearing  on  the  question  of  the  legislative  intent  of  Congress  as  to  the 
inclusion  or  exclusion  of  the  former  class  of  carriers,  the  difference, 
we  are  convinced,  will  be  found  to  t)e  merely  one  of  degree  and  not  of 
kind.  No  substantial  reason  suggests  itself  to  us  why  the  safe  and  un- 
impeded transportation  of  passengers  from  one  state  into  another  on  a 
local  street  railway  line  operating  solely  over  city  streets,  and  the  safety  of 
the  employees  of  such  a  railway,  should  not  have  been  objects  of  solici- 
tude on  the  part  of  Congress  as  well  as  the  like  beneficial  results  in  con- 
nection with  other  forms  of  interstate  railroad  transportation.  Nothing 
in  the  terms  and  provisions  of  the  act  indicates  a  design  to  exclude  street 
railways.    Every  provision  of  the  act  is  as  applicable  to  a  purely  street 
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railway  carrier  whose  lines  extend  from  one  state  into  another  as  to  an 
interstate  suburban  electric  railroad  or  an  interstate  steam  railroad. 

In  the  case  of  Arends  v.  Rapid  Ry.  Co.,  172  Mich.  448,  138  N.  W.  195, 
this  court  had  under  consideration  an  act  of  our  Legislature  (Pub.  Acts 
1909,  No.  104)  the  title  of  which  was  "Ati  act  to  prescribe  the  liaWlity  of 
common  carrier  railroad  companies  to  their  employees,"  and  the  express 
language  of  section  1  of  the  act  made  it  applicable  to  "every  common 
carrier  railroad  company  in  this  state."  It  was  determined  in  that  case 
that  the  term  "railroad"  was  broad  enough  to  include  street  railways. 

[1]  In  our  opinion,  it  must  be  said  that  it  was  the  intent  of  Congress 
by  the  act  in  question  to  include  street  railways  that  were  engaged  in 
interstate  commerce,  and  therefore,  if  it  can  be  said  that  the  plaintiff  was 
engaged  in  interstate  commerce  at  the  time  of  the  accident,  his  action 
should  have  been  brought  under  the  federal  act  See  South  Covington 
&  C.  St  Ry.  Co.  V.  Finan's  Adm'x,  153  Ky.  340,  155  S.  W.  742;  Kiser  v. 
Metropolitan  St  Ry.  Co.,  188  Mo.  App.  169,  175  S.  W.  98. 

[2]  It  is  the  contention  of  plaintiff  that,  even  if  it  should  be  held  that 
the  defendant,  in  the  operation  of  its  street  railway,  was  under  the  federal 
act,  plaintiff  was  not  at  the  time  of  the  accident  engaged  in  interstate 
commerce,  and  was  not,  therefore,  subject  to  the  provisions  of  that  act. 
With  this  contention  we  cannot  agree.  In  the  instant  case  the  street  car 
upon  which  the  plaintiff  was  employed  was  an  instrumentality  clearly 
engaged  in  interstate  commerce,  and  the  case  comes  within  the  test  laid 
down  in  Shanks  v.  D.,  L.  &  W.  R.  Co.,  239  U.  S.  556,  36  Sup.  Ct  188,  60 
L.  Ed.  436,  L.  R.  A.  1916C,  797,  where  it  stated  that  the  question  is : 

"Was  the  employee  at  the  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically  a 
part  of  it?" 

The  car  upon  which  the  plaintiff  was  employed  went  from  one  state 
mto  the  other,  and,  the  plamtiff  being  employed  thereon,  the  case  is 
clearly  within  the  test  above  set  forth,  and  it  must  therefore  be  said  that 
he  was  engaged  in  interstate  commerce.  See,  also,  North  Carolina  R. 
Co.  V.  Zachary,  232  U.  S.  248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas. 
1914C,  159;  Spokane,  etc.,  R.  Co.  v.  Campbell,  241  U.  S.  497,  36  Sup.  Ct. 
683  ,60  L.  Ed.  1125;  Western  Oil  Ref.  Co.  v.  Lipscomb,  244  U.  S.  346, 
37  Sup.  Ct.  623,  61  L.  Ed.  1181;  South  Covington  &  C.  St.  Ry.  Co.  v. 
Covington,  235  U.  S.  537,  35  Sup.  Ct.  158,  59  L.  Ed.  350,  L.  R.  A.  1915F. 
792;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  84.  168  S.  W.  250. 

[3]  It  is  next  contended  by  counsel  for  plaintiff  that,  while  under 
the  state  law  the  defenses  of  negligence  of  fellow  servant,  contributory 
negligence,  and  assumption  of  risk  were  not  open  to  defendant,  neverthe- 
less there  was  no  prejudicial  error  committed  in  submitting  the  case  on 
the  theory  that  the  case  was  not  subject  to  the  federal  act,  because,  under 
the  facts  in  this  case,  the  defendant  was  not  deprived  of  making  any 
defense  that  it  could  have  made  under  the  federal  act,  and  it  is  therefore 
contended  that,  even  if  it  should  be  held  that  the  plaintiff  was  subject  to 
the  federal  act,  the  judgment  should  be.  affirmed.  With  this  contention 
we  cannot  agree,  because,  under  the  federal  act,  the  question  of  plaintiff's 
contributory  negligence  might  properly  be  submitted  to  the  jury  as 
affecting  the  question  of  damages,  and  we  are  impressed  that  under  the 
facts  of  this  case  the  question  was  one  of  fact,  and  would  necessarily  be 
submitted  to  the  jury. 

[4]  2.  With  reference  to  the  agreement  in  regard  to  compensation, 
which  it  is  claimed  the  plaintiff  signed  following  the  accident,  we  are  of 
the  opinion  that  it  should  not  be  held  as  a  bar  to  this  action.  In  accepting 
these  compensation  checks,  plaintiff  testified  that  he  did  not  know,  and  was 
not  told,  what  they  were  for,  and  that  he  assumed  that  they  were  probably 
club  money,  as  he  had  worked  on  a  railroad  in  the  old  country  where  a 
fund  was  provided  by  the  employees  for  such  contingencies.  At  the  time 
that  the  so-called  release  ag^reement  was  signed,  the  defendant  had  not 
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elected  to  come  under  the  Workmen's  Compensation  Act,  and  the  agree- 
ment, therefore,  was  not  binding  upon  the  plaintiff  at  the  time  it  was 
executed.  See  Bernard  v.  Mich  U.  Trac.  Co.,  188  Mich.  504,  154  N.  W. 
565.  The  court,  at  the  request  of  the  defendant,  charged  the  jury  that  if 
they  found  that  the  agreement  in  regard  to  compensation  was  a  mutual 
agreement,  and  the  parties  understood  each  other,  or  if  the  plaintiflF  after- 
wards ratified  the  agreement  by  his  action  and  intent  to  release  the  de- 
fendant, the  plaintiff  would  be  bound  by  it,  and  it  would  be  an  absolute 
release.  This  was  as  favorable  an  instruction  as  the  defendant  was  en- 
titled to.  Plaintiffs  testimony  tended  to  show  that  his  signature  to  the 
instrument  was  obtained  by  false  and  fraudulent  representations,  and 
even  if  it  purported  to  be  a  release  or  could  be  construed  to  be  a  release 
if  entered  into  fairly  and  understandingly,  in  our  opinion  the  jur^  was 
warranted,  under  the  testimony  and  the  charge  of  die  court,  in  finding 
that  it  was  not  binding  upon  the  plaintiff. 

[5]  3.  Neither  are  we  of  the  opinion  that,  because  of  the  claim  that 
it  was  not  understood  by  the  plaintiff  that  the  amounts  received  were  in 
settlement  of  the  disputed  liability,  it  follows  as  a  matter  of  law  that  a 
return  of  the  money  was  necessary.  The  question  was  in  dispute,  and 
should  be  submitted  to  the  jury.  See  Brown  v.  Ann  Arbor  R.  Co.,  183 
Mich.  574,  149  N.  W.  1031. 

Under  the  declaration  filed  in  this  cause,  the  court  should  have  granted 
the  motion  made  by  the  defendant  that  the  plaintiff  had  not  made  out  a 
case,  as  he  had  elected  to  stand  on  his  common>law  action;  it  appearing 
that  the  parties  to  the  action  were  both  subject  to  the  federal  Employers' 
Liability  Act 

For  these  reasons,  the  judgment  must  be  reversed,  and  a  new  trial 
granted. 


SUPREME  COURT  OF  MICHIGAN. 


SCHANNING 

STANDARD  CASTINGS  CO.  et  al.  (  No.  8a)* 

1.  MASTER  AND   SERVANT— WORKMEN'S   COMPENSATION  — 

PROVISIONS  OF  INDUSTRIAL  ACCIDENT  BOARD. 
It  is  the  province  of  the  industrial  accident  board  to  weigh  evidence 
and  draw  inferences  therefrom. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

2.  MASTER  AND  SERVANT— WORKMEN'S   COMPENSATION  — 

PROCEEDINGS— SUFFICIENCY  OF  EVIDENCE. 

In  proceedings  under  Workmen's  Compensation  Act,  evidence  held 
to  sustain  finding  of  industrial  accident  board  that  employee  working  with 
truck  was  mjured  by  unexpected  dropping  of  truck  into  hole,  and  that 
resultant  jerk  and  unusual  strain  upon  employee  caused  a  rupture. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

♦Decision  rendered.  Dec  27,  1918.    169  N.  W.  Rep.  879. 

Vol.  HI — Comp.  22. 
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3.  MASTER  AND  SERVANT— WORKMEN'S   COMPENSATION  — 

"ACCIDENTAL  INJURY." 

A  rupture  caused  by  jerk  and  strain  upon  employee  working  with 
truck  upon  the  unexpected  dropping  of  truck  into  a  hole  held  an  "acci- 
dental injury,"  within  the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Acd- 
dental  Injury.) 

Certiorari  from  the  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  (Pub.  Acts  Ex. 
Sess.  1912,  No.  10),  by  Carl  Schanning  to  obtain  compensation  for  per- 
sonal injuries,  opposed  by  the  Standard  Castings  Company,  employer,  and 
the  (general  Accident  Fire  &  Life  Assurance  Corporation,  Ltd.,  insurer. 
Award  made  by  industrial  Board,  and  employer  and  insurer  bring  certio- 
rari.   Affirmed. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Stecre,  Fellows, 
Stone,  and  Kuhn,  JJ. 

Thomas  A.  Lawler  and  John  F.  Berry  both  of  Lansing,  for  appellants. 

Ostrander,  C.  J.  The  award  was  $10  a  week  for  954  weeks  and  hos- 
pital and  medical  expenses  incurred  in  the  first  3  weeks.  Plaintiffs  in  certio- 
rari say  there  was  no  competent  evidence  before  the  industrial  accident 
board  from  which  it  could  find  that  an  accident  which  arose  out  of  and 
in  the  course  of  claimant's  employment  happened;  that  there  is  no  com- 
petent evidence  that  claimant  received  an  injury  from  the  alleged  accident 
or  that  his  alleged  disability  resulted  therefrom. 

Claimant  says  that  he  was  injured  October  31,  1917.  His  employer, 
on  November  1,  1917,  reported  to  the  board  that  claimant  was  involved  in 
an  accident,  the  nature  of  his  injury  being  a  rupture,  "lifting  castings." 
A  second  report  was  made  by  the  employer  November  14,  1917,  in  which  it 
is  stated  that — 

"The  cause  and  manner  of  accident  was  trucking  castings  from 
foundry  to  rattler,  room  (castings  slipping  from  truck,  tried  to  hold  same 
on,  causing  a  rupture)." 

The  board  fotmd: 
•  "Tliat  the  unexpected  dropping  of  a  truck  into  a  hole  with  the 
resultant  jerk  and  unusual  strain  upon  applicant,  causing  the  rupture,  con^ 
stituted  an  unexpected,  unusual,  and  undesigned  occurrence,  also  an  un- 
looked  for  mishap,  and  an  accident  within  the  meaning  of  the  Workmen*s 
Compensation  Act" 

Claimant  gave  testimony  through  an  interpreter.  The  interpreter's 
statements  were: 

"He  says  he  was  handling  iron,  called  'bulldog,'  him  and  another  fel- 
low, and  the  iron  was  weighing  between  500  and  600  pounds.  They  placed 
it  on  a  truck,  and.  as  the  other  fellow  jerked  the  truck,  he  hurt  his  bade. 
*  *  *  After  that,  he  could  not  work,  and  he  went  immediately  to  consult 
a  physician.  ♦  *  ♦  He  says  the  oUier  fellow  was  pulling,  and  he  was 
pushing,  and  that  the  truck  fell  into  a  hole,  and  that  is  what  gave  him 
the  jerk." 

Giving  the  name  of  the  physician  he  consulted,  and  asked  what  was 
done  for  him,  he  proceeded  : 

"He  says  he  took  him  to  the  drug  store  and  bought  him  a  belt,  and 
after  that  he  was  going  to  him  and  taking  treatments." 

Inquired  of  about  the  position  of  the  belt  on  his  body,  he  said : 
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"He  put  it  across  his  back  and  the  side  of  his  limb.  He  says  he  still 
has  it  on  now.*' 

Qaimant  returned  to  work  January  5,  1918,  and  of  the  interim  he 
testified  -. 

"He  says  the  doctor  told  him  not  to  go  to  work  any  sooner,  and  he 
got  kind  of  disgusted  because  he  thought  the  belt  wasn't  good,  and  he 
said  he  didn't  want  to  give  him  another  belt,  and  he  says :  *If  you  want  to 
go  to  work,  you  can  go  to  work. ' " 

The  physician  was  not  examined,  it  being  stated  that  he  was  in  the 
army.  Further  testimony  was  given  by  claimant  to  the  effect  that  he  first 
felt  pain  in  his  back,  then  in  his  privates,  that  he  was  advised  bv  the  doctor 
to  have  an  operation  performed,  and  refused  to  do  so.  When  he  was  hurt, 
he  reported  to  his  foreman,  telling  him  he  could  not  work  and  that  he  had 
hurt  his  back.  Gaimont  made  a  statement  December  5,1917,  which  was 
written  down  by  the  one  to  whom  it  was  made,  in  English,  and  was  read 
to  claimant  by  a  German  acquaintance  in  German;  the  friend  undertaking 
to  translate  the  English  into  German.  This  statement  is  to  the  effect  that, 
while  picking  up  a  casting  from  the  floor  to  place  it  on  the  wheelbarrow,  he 
felt  a  pain  in  his  back  and  stopped  work  and  went  home. 

"When  I  stooped  to  pick  this  casting  up,  a  sharp  pain  caught  me  in  the 
back,  and  I  couldn't  straighten  up.  After  I  got  straightened  up,  I  went  to 
the  office  to  report,  and  then  went  to  the  doctor's  office." 

Gaimant  was  examined  with  reference  to  this  alleged  statement  and 
denied  having  given  it  as  it  reads.  The  man  with  whom  claimant  was 
working  was  a  witness.  He  gave  testimony  corroborating  that  given  by 
claimant  except  that  it  is  his  recollection  that  he  was  pushing  the  truck 
and  daimant  was  pulling  it  He  testified  that  the  truck  dropped  in  a 
little  hole  "and  raised  him  up  like  that."  Upon  being  recalled,  claimant 
testified,  as  the  record  is  understood,  that  he  was  pulling^  "and  the  other 
fellow  was  pushing." 

[1-3]  It  is  the  province  of  the  board  to  weigh  evidence  and  draw 
inferences  therefrom.  We  cannot  say  there  was  no  evidence  to  support 
the  finding.  If,  in  pushing  or  pulling  the  truck  by  its  handles,  one  or  more 
of  its  wheels  dropped  into  a  hole,  jerking  claimant  in  such  a  manner  as  to 
cause  a  rupture,  it  was  an  "accidental  injury."  Robbins  v.  Original  Gas 
Engine  Co.,  191  Mich.  122,  157  N.  W.  437. 

The  award  is  affirmed. 


SUPREME  COURT  OF  MICHIGAN. 


SMITH 

V, 

BATTJES  FUEL  &  BUILDING  MATERIAL  CO.  et  al.    (No.  54.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— SURGICAL  OPERATION. 

Where  injured  servant's  condition  of  total  disability  was  entirely  due 
to  his  original  injury.  State  Accident  Fund  was  not  entitled  to  be  relieved 
from  wedkly  payment  it  had  agreed  to  make  during  disability,  on  ground 
that  present  disability  was  caused  by  unskillful  treatment  or  refusal  to 
submit  to  operation. 

(For  other  bases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [18].) 

♦  Decision  rendered.  Dec  27,  1918.    169  N.  W.  Rep.  943. 
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Z  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 
ACT— REVIEW  OF  INDUSTRIAL  ACCIDENT  BOARD. 
Supreme  Court  does  not  concern  itself  with  determination  of  questions 

of  fact  when  there  is  any  competent  testimony  supporting  the  conclusions 

reached  by  the  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— PROCEEDS  OF  MALPRACTICE  SUIT  — CREDIT  TO 
STATE  ACCIDENT  FUND. 

Where  State  Accident  Fund  agreed  to  pay  weekly  cdhipensation  to 
injured  servant,  who  thereafter  recovered  from  his  physician  for  mal- 
practice, on  petition  of  Accident  Fund  for  right  to  cease  pa3rments,  it  is  not 
entitled  to  credit  for  sum  received  by  servant  from  physician  in  settlement 
of  malpractice  suit  in  reduction  of  amount  due  from  fund  to  claimant  un- 
der Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[17].) 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  for  compensation  for  injuries  under  the  Workmen's  Com- 
pensation Act  by  Elmer  L.  Smith,  opposed  by  the  Battjes  Fuel  &  Building 
Material  Company,  the  employer,  and  the  State  Accident  Fund,  the  insurer. 
After  an  agreement  for  compensation,  the  employer  and  the  insurer  peti- 
tioned the  Industrial  Accident  Board  jfor  right  to  cease  further  payments ; 
and  to  review  an  order  of  the  Board  denying  the  petitions,  the  employer 
and  insurer  bring  certiorari.    Affirmed. 

In  April,  1915,  claimant,  while  in  the  employ  of  respondent  Battjes 
Fuel  &  Building  Material  Company,  received  an  accidental  injury  in  which 
his  right  arm  was  broken  in  at  least  two  places,  accompanied  by  a  partial 
dislocation  of  the  elbow  joint  The  injury  was  attended  by  one  Dr. 
Wedgewood,  who  was  called  by  the  superintendent  of  the  respondent 
Company.  On  May  28,  1915,  a  written  agreement  was  entered  into  be- 
tween the  claimant  and  the  commissioner  of  insurance  (the  risk  being 
carried  by  the  State  Accident  Fund),  by  the  terms  of  which  claimant  was 
to  receive  $6.49  per  week  during  disability.  The  State  Accident  Fund 
paid  under  this  agreement  for  124  weeks,  or  up  to  about  September  1,  1917, 
when  further  payments  were  discontinued,  for  the  reason  that  claimant 
refused  to  submit  to  an  operation.  In  the  meantime,  and  on  January  29, 
1916,  claimant  becoming  convinced  that  the  then  condition  of  his  arm, 
which  was  entirely  useless,  was  due  to  malpractice  on  the  part  of  the 
attending  physician.  Dr.  Wedgewood,  brought  suit  against  said  Wedge- 
wood  in  the  circuit  court  for  Kent  county.  On  March  27,  1916,  ihis  suit 
was  settled  by  Eh*.  Wedgewood,  the  consideration  for  said  settlement 
being  the  sum  of  $2,125,  paid  by  him  to  claimant  Two  petitions  were 
filed  with  the  Industrial  Accident  Board  by  respondents,  praying  for  the 
right  to  cease  making  further  payments*— the  first  on  September  11,  1917, 
upon  the  ground  that  claimant  refused  to  submit  to  a  surgical  operation, 
which  it  was  alleged  would  cure  and  improve  the  condition  of  his  arm; 
the  second  on  the  1st  of  December,  1917,  upon  the  same  ground,  with  the 
added  grounds  that  claimant  had  received  a  second  injury  in  Uie  month 
of  August,  1917,  and  that  he  had  received  the  sum  of  $2,125  from  the 
doctors  was  taken  by  the  board  upon  the  hearing  of  these  petitions,  and 
which  he  claims  compensation.  The  testimony  of  some  eight  or  nine 
doctors  was  taken  by  the  board  upon  the  hearing  of  these  petitions,  and 
an  order  was  entered  by  the  board,  denying  both  of  them,  the  board 
finding : 

(1)  That  the  present  condition  of  claimant,  which  is  one  of  total 
disability,  is  due  to  the  original  accident,  and  not  to  any  malpractice. 
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(2)  That  claimant's  refusal  to  submit  to  proposed  surgical  operations 
upon  his  arm,  under  the  testimony  in  the  case,  is  not  unreasonable. 

(3)  That  his  receipt  of  the  money  from  Dr.  Wedgewood  did  not 
ccmstitute  an  election,  within  the  meaning  of  section  15,  part  3,  or  of 
section  1,  part  4,  of  the  Workmen's  Compensation  Act  (Acts  1912  [Ex. 
Sess.]  No.  10). 

(4)  That  the  allegations  in  his- declaration  filed  against  Dr.  Wedge- 
wood  are  not  binding  .and  conclusive  upon  claimant,  but  may  be  con- 
sidered as  evidence  only. 

Respondents  review  the  question  in  this  court  and  contend  for  the 
following  propositions : 

''(1)  That  by  starting  the  malpractice  suit  claimant  elected  to  hold 
Dr.  Wedgewood  for  all  damages  accruing  after  the  time  his  arm,  under 
normal  conditions,  would  have  healed,  and  by  such  election  released  the 
State  Accident  Fund  from  all  payments  thereafter,  or  at  least  from  all 
payments  accruing  after  the  settlement  of  said  suit. 

''(2)  That  if  the  State  Accident  Fund  is  not,  on  account  of  the  mal- 
practice suit,  released  from  further  payments,  it  is  nevertheless  entitled 
to  have  the  amount  received  by  claimant  from  Dr.  Wedgewood  applied 
pro  tanto  to  the  total  compensation  which  the  State  Accident  Fund  may 
have  to  pay." 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Thomas,  Shields  &  Silsbee,  of  Lansing,  for  appellants. 
Wykes  &  Averill,  of  Grand  Rapids,  for  appellee. 

Bkooke,  J.  (after  stating  the  facts  as  above).  It  is  conceded  by 
counsel  for  appellants  that : 

''Dr.  Wedgewood's  liability  grew  out  of  conditions  which  section  15, 
part  3,  does  not  cover.  It  is  our  contention,  however,  that  the  doctrine  of 
election  as  followed  generallv  is  applicable  to  this  case  and  that  section 
15  of  part  3  may  be  useful  as  showing  the  general  policy  of  the 
law  as  intended  to  be  applied  to  workmen's  compensation  cases." 

In  this  connection  it  is  urged  that  in  the  suit  against  Dr.  Wedgewood 
claimant  took  the  position  that  his  present  condition  of  total  disability  is 
due  solely  to  the  alleged  malpractice  of  Eh-.  Wedgewood;  that  he  fraud- 
ulently abstained  from  communicating  the  fact  that  he  had  received  up- 
wards of  $2,000  from  Eh*.  Wedgewood  to  the  officers  of  the  State  Ac- 
cident Fund,  and  continued  to  receive  from  that  fund  his  weekly  payment 
of  $6.49;  that  the  position  assumed  by  claimant  at  this  time  is  of  necessity 
inconsistent  with  the  one  taken  by  him  in  his  suit  against  Dr.  Wedgewood ; 
and  that,  having  elected  to  look  to  Dr.  Wedgewood,  he  should  therefore 
now  be  held  to  have  abandoned  any  other  source  of  compensation.  In 
this  connection  it  is  said: 

"When  claimant  received  $2,125  in  payment  for  his  injuries,  did  he  not 
by  that  act  receive  full  and  complete  compensation  for  the  then  condition 
of  his  arm?  If  he  did,  he  most  surely  could  not  expect  compensation 
from  the  State  Accident  Fund,  as  he  had  been  fully  compensated  by: 

"(a)  The  State  Accident  Fund^for  the  original  injury  and  by 

"(b)  Dr.  Wedgewood  for  the  injury  caused  by  the  malpractice. 

"If  this  view  is  correct,  then  there  should  be  no  further  compensation 
paid.  In  fact,  the  State  Accident  Fund  should  have  an  action  back 
a^nst  Smith  for  that  portion  of  the  compensation  which  they  have  paid 
him  since  the  institution  of  the  suit  for  malpractice." 

In  support  of  the  position  taken,  counsel  cite  the  case  of  Ruth  v. 
Witherspoon-Englar  Co.,  98  Kan.  179,  157  Pac.  403,  L.  R.  A.  1916E,  1201, 
the  headnote  of  which  follows : 
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"In  an  acton  under  the  Workmen's  Compensation  Act  a  recovery  can 
be  had  only  upon  the  basis  of  disability  to  labor  resulting  from  the  injury 
received  in  the  course  of  employment,  wthout  the  intervention  of  an  in- 
dependent cause,  the  separate  consequences  of  which  admit  of  definite  as- 
certainment. It  cannot  be  augmented  by  the  fact  that  the  disabling  effects 
of  the  injury  are  increased  or  prolonged  by  incompetent  or  negligent 
surgical  treatment,  even  where  the  employer  is  responsible  therefor." 

See  also,  Delia  Rocca  v.  Stanley  Jones  &  Co.  (Ct.  of  Appeal  England, 
Jan.  21,  1914)  W.  C.  &  Ins.  Rep.  34,  annotated  in  6  N.  C.  C  A.  624,  and 
Humber  Towing  Co.,  Ltd.,  v.  Barclay,  5  Butterworth's  W.  C  C  142 
(1911). 

[1,2]  The  difficulty  in  applying  the  principle  announced  in  the  cases 
cited  to  the  case  at  bar  lies  in  the  fact  that  here  upon  the  hearing  on  the 
petition,  there  was  testimony  of  physicians  to  the  effect  that  claimant's 
present  condition  of  total  disability — 

"was  entirely  due  to  the  original  injury  in  1915  and  that  such  injury  was 
the  proximate  cause  of  his  present  condition." 

Another  physician  testified: 

"I  would  consider  Mr.  Smith  totally  disabled,  and  that  this  condition 
of  total  disability  is  due  in  large  part  to  the  original  injury  in  April,  1917 
(1915?).  Approximately  the  original  injury  was  the  cause  of  his  result- 
ing present  physical  condition.  I  would  state  that  even  if  this  doctor,  who 
treated  this  arm  in  the  summer  of  1915,  had  done  the  best  that  could 
ordinarily  be  done  by  a  careful,  skilled,  prudent  physician  this  arm  would 
still,  or  might  reasonably  still,  at  the  present  time,  be  in  a  condition  re- 
sulting in  total  disability." 

"There  was  other  medical  testimony  before  the  board  from  which,  if 
believed  by  the  board,  it  would  appear  that  by  submitting  to  an  operation 
or  operations  the  condition  of  plaintiff's  arm  would  be  greatly  improved, 
and  that  thereby  he  might  regain  from  25  to  50  per  cent  of  its  normal 
use.  This  court,  however,  does  not  concern  itself  with  the  determination  of 
questions  of  fact,  when  there  is  any  competent  testimony  supporting  the 
conclusions  reached  by  the  board.  In  the  light  of  the  statements  of  the 
physicians  quoted  above,  it  can  hardly  be  said  that  there  was  no  testimony 
in  the  case  warranting^  the  board  in  concluding  that  the  claimant's  present 
condition  of  total  disability  is  due  to  the  original  accident. 

[3]  Not  complicated,  therefore,  with  claimant's  action  against  Dr. 
Wedgewood,  the  order  of  the  board  denying  the  petition  should  be  af- 
firmed. Does  the  fact  that  claimant  started  suit  against  Dr.  Wedgewood 
by  declaration  in  which  he  averred  that  his  condition  of  total  disability 
was  the  result  of  malpractice,  and  not  an  original  accident,  estop  him 
from  now  asserting  that  such  condition  is  due  to  the  original  injury?  We 
are  of  opinion  that  the  board  was  correct  in  holding  that  the  averments 
of  the  declaration  were  not  conclusive  as  admissions  against  the  claimant, 
but  might  be  considered  by  the  board  as  evidence  in  connection  with  all 
the  other  evidence  in  the  case.    Ruth  v.  Witherspoon-Englar  Co.,  supra. 

[4]  The  only  question  remaining  is  wh'ether  respondent  State  Acci- 
dent Fund  should  have  credit  for  the  $2,125  received  by  the  claimant  from 
Dr.  Wedgewood  in  reduction  of  the  amount  due  from  it  to  claimant  under 
the  terms  of  the  statute.  Our  law  makes  no  provision  for  the  application 
of  sums  received  by  a  claimant  from  a  third  party,  not  connected  with 
the  original  accident,  in  reduction  of^the  master's  liability  under  the  act 
If  such  an  application  should  be  made,  it  is  a  matter  of  legislative  action, 
rather  than  judicial  interpretation. 

The  order  of  the  board  stands  affirmed. 
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SUPREME  COURT  OF  MINNESOTA. 


STATE  EX  lEL.  LONDON  &  LANCASHIRE  INDEMNITY  CO.  OF 

AMERICA 

V. 

DISTRICT  COURT  OF  HENNEPIN  COUNTY  et  al.    (No.  21156.)* 

1.  MASTER    AND    SERVANT  — INTOXICATION  — WORKMEN'S 

COMPENSATION  ACT^EVIDENCE. 

The  evidence  sustains  the  finding  of  the  trial  court  that  an  accident 
resulting  in  death  was  not  caused  by  the  intoxication  of  the  decedent  and 
that  an  award  was  not  prevented  by  the  provision  of  the  Workmen's 
Compensation  Act  contained  in  Gen.  St  1913,  §  8203. 

(For  other  cases,  see  Master  and  S^^ant,  Dec  Dig.  §  405 [1  J.) 

2.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— ACQDENT  ARISING  IN  COURSE  OF  EMPLOYMENT 

—EVIDENCE. 

The  evidence  sustains  a  finding  that  an  accident  resulting  in  the  death 
of  the  decedent,  a  traveling  man,  who  was  driving  an  auto  furnished  by 
his  employer  and  was  on  his  way  to  his  home,  which  was  the  point  from 
which  he  worked,  arose  in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

Certiorari  from  District  Court.  Hennepin  County;  William  E.  Hale, 
Judge. 

Certiorari  by  the  State,  on  the  relation  of  the  London  &  Lancashire 
Indemnity  Company  of  America,  against  the  District  Court  of  Hennepin 
County  and  others  to  review  a  judgment  of  that  court,  awarding  compen- 
sation, under  the  Workmen's  Compensation  Act,  for  the  death  of  Thomas 
H.  Chambers.    Affirmed. 

John  F.  Bemhagen,  of  Minneapolis,  for  relator. 
fcNamara  &  Walters,  of  St  Paul,  and  H.  V.  Mercer  &  Co.,  of  Min- 
neapolis, for  respondents. 

DiBELL,  J.  C^ertiorari  to  the  district  court  of  Hennepin  to  review  its 
judgment  awarding  compensation  under  the  Workmen's  Compensation 
Act  for  the  death  of  Thomas  H.  Chambers.  The  judgment  gave  com- 
pensation against  the  relator  insurance  company  and  the  employer  and 
fixed  the  obligations  between  themselves  of  the  the  insurance  company  and 
the  employer. 

Chambers  was  in  the  employ  of  C.  C.  Wyman  &  Co.  of  Minneapolis 
as  a  traveling  solicitor  in  the  grain  business.  He  was  killed  in  North 
I>akota  on  May  5,  1917,  by  the  overturning  of  an  auto  furnished  him  by 
the  company  and  which  he  was  driving.  One  phase  of  the  case  was  con- 
sidered in  State  v.  District  Court,  139  Minn.  205,  166  N.  \y.  185. 

The  Wyman  Company  carried  indemnity  insurance  in  the  relator. 
The  relator  claims  that  there  can  be  no  recovery  under  the  compensa- 
tion act  because  the  intoxication  of  Chambers  was  the  cause  of  the  ac- 
cident, and  further  because  the  accident  did  not  arise  in  the  course  of  his 
employment.    It  also  claims  that  its  policy  did  not  promise  it^demnity  to 

*  Decision  rendered,  Jan.  3,  1919.    170  N.  W.  Rep.  218.    Syllabus  by  the 
Court 
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the  Wyman  Company  for  accidents  to  its  employees  without  the  state 
and  therefore  it  is  not  liable.    These  are  the  issues. 

[1]  1.  The  relator  claims  that  Chambers  was  intoxicated  and  is  pre- 
cluded Jrom  recovering  by  G.  S.  1913,  §  ^03,  which  prevents  recovery 
when  intoxication  is  the  "natural  and  proximate  cause**  of  the  accident.  , 
The  burden  of  proof  is  upon  the  employer.    The  court  found  against  the 
relator,  and  its  finding  is  abundantly  sustained. 

[2]  2.  The  relator  claims  that  the  accident  did  not  occur  in  the  course 
of  Chambers'  employment.  He  was  engaged  as  a  solicitor  in  the  grain 
business  and  had  his  home  at  Bismarck,  which  was  the  point  from  which 
he  worked.  He  had  been  using  the  auto  in  the  course  of  his  business 
during  the  day  and  was  returning  homeward.  The  evidence  sustains,  if 
indeed  it  does  not  require,  a  finding  that  he  was  in  the  course  of  his  em- 
ployment. It  is  much  stronger  than  the  evidence  in  State  v.  District 
Court,  166  N.  W.  274,  which  is  in  some  respects  similar. 

[3]  3.  The  controversy  between  the  Wyman  Company  and  the  in- 
surance company  involves  the  single  question  whether  the  insurance  policy 
covered  emplo3rees  outside  of  Minnesota  and  the  issue  is  raised  by  ap- 
propriate pleadings  between  them. 

The  pcdicy  purported  to  give  indemnity  in  consideration  of  the  pay- 
ment of  the  estimated  premium  and  the  representations  contained  in  a 
schedule  attached.  This  schedule  stated  the  address  of  the  insured,  the 
duration  of  the  risk,  the  location  of  all  places  where  business  operations 
were  to  be  conducted,  the  total  estimated  annual  wages,  the  description  of 
business  operations  to  be  insured,  and  a  number  of  other  matters  not 
presently  material.  It  stated  the  place  of  business  operations  to  be  at 
Minneapolis  and  Duluth,  giving  the  office  address  of  the  insured  at  both 
places,  and  elsewhere  in  Minnesota.  Under  the  head  of  "Description  of 
Business  Operations  to  be  Insured,"  there  was  the  following: 
"Grain  Commission. 

"Clerical  force  and  other  employees  engaged  exclusively  in  office 
duties. 

"Salesmen,  collectors  and  messengers,  traveling  in  Minnesota. 

"Drivers  of  Automobiles  and  their  helpers. 

"Drivers  of  teams  and  their  helpers." 

The  Wyman  Company  did  not  prepare  nor  sign  this  schedule.  It  was 
not  presented  to  it  It  came  attached  to  the  policy  from  the  agents  of  the 
insurance  compctny  a  few  days  before  the  expiration  of  another  policy  the 
place  of  which  it  was  to  take.    The  policy  itself  gave  indemnity  as  follows*^ 

"(2)  Against  liability  to  pay  the  compensation,  and  to  furnish  the 
medical  and  surgical  treatment  provided  by  the  Minnesota  Workmen's 
Compensation  Law. 

"Condition  A.  The  agreement  shall  apply  to  accidents  occurring  at 
the  place  or  places  described  in  the  Schedule,  and  shall  ;nclude  also 
drivers  and  their  helpers,  salesmen,  collectors  and  messengers,  whose 
wages  are  included  in  the  estimated  pay  roll  on  which  the  premium  of 
this  policy  is  based,  whereever  they  may  be  in  the  service  of  the  assured, 
and  while  engaged  in  the  trade  or  business  described  in  the  Schedule." 

The  description  in  the  schedule  is  general  in  terms.  It  contains  no 
express  territorial  limitation  of  liability,  but  it  does  refer  to  men  traveling 
in  Minnesota  under  the  heading  quoted.  The  parties  had  in  mind  in- 
detnnity  for  liability  arising  under  the  Workmen's  Compensation  Act. 
This  act  applies  to  accidents  outside  the  state  in  connection  with  business 
done  in  the  state  and  incident  to  its  conduct.  In  response  to  this  schedule, 
if  it  be  considered  a  proposal  for  insurance,  and  this  is  altogether  favorable 
to  the  relator,  the  company  issued  a  policy  from  which  we  have  quoted 
above.  In  that  policy  is  assumed  to  give  indemnity  for  injuries  to  or  the 
death  of  men  of  the  class  to  which  Qiambers  belonged  "whose  wages  are 
included  in  the  estimated  pay  roll  on  which  the  premium  of  this  policy  is 
based  wherever  they  may  be  in  the  service  of  the  assured  and  while  en- 
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gaged  in  the  trade  or  business  described  in  the  schedule."  Chambers' 
wages  were  included  in  the  estimated  pay  roll.  There  is  no  ambiguity  in 
the  policy.  If  there  is  any  anywhere,  it  comes  when  the  policy  and 
schedule  are  put  together.  The  policy  proper,  in  terms  not  susceptible  of 
misunderstanding,  gives  just  the  indemnity  which  the  Wyman  Company 
claims.  The  insurance  company  signed  and  issued  the  policy,  containing 
the  promise  of  indemnity  quoted.  It  cannot  now  avoid  liability  because 
of  the  description  in  the  schedule.  The  court  was  right  in  holding  the 
insurance  company  primarily  liable. 
Judgment  affirmed. 


COURT  OF  APPEALS  OF  NEW  YORK. 


TRAVELERS'  INS.  CO. 

V. 

PADULA  CO.,  Inc.* 

5.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

LAW— ACTION  FOR  DEATH. 

Despite  Code  Civ.  Proc.  §  1902,  providing  that  actions  for  wrongful 
death  may  be  maintained  by  the  administrator  or  executor,  held  that,  un- 
der Workmen's  Compensation  Law,  §  29.  as  amended  by  Laws  1916,  c.  622, 
§  7,  where  the  dependents  of  an  employee  killed  by  the  negligence  of 
another  not  in  such  employ  elected  to  claim  under  the  act,  and  the  cause 
of  action  was  assigned  to  the  insurance  carrier,  etc.,  the  insurance  carrier 
could  maintain  against  the  wrongdoer  an  action  for  the  employee's  death. 

(For  other  cases,  sec  Master  and  Serant,  Dec  Dig.  §  389.) 

6.  MASTER  AND  SERVANT  — WORKMEN'S  COMPENSATION- 

POWER  OF  LEGISLATURE. 

Under  Const  art  1,  §  19,  the  Legislature,  though  restricted  by  section 
18  from  abrogating  the  existing  cause  of  action  for  death,  had  power  to 
provide  that  one  negligently  killing  an  employee  subject  to  the  Workmen's 
Compensation  Law  should  be  liable  to  his  dependents  instead  of  next  of  kin. 

(For  other  cases,  see  Master  and  Serant,  Dec.  Dig.  §  347.) 

CThase  and  Hogan,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Department. 

Action  by  the  Travelers'  Insurance  Company  against  the  Louis  Padula 
Company,  Incorporated.  From  an  order  of  the  Appellate  Division  (170 
N.  Y.  Supp.  869)  reversing  an  interlocutory  judgment,  which  overruled  a 
demurrer  to  the  complaint,  sustaining  the  demurrer  and  dismissing  the 
complaint,  plaintiff  appeals.  Reversed,  and  interlocutory  judgment  rein- 
stated and  affirmed. 

E.  C.  Sherwood,  of  New  York  City,  for  respondent 
Samuel  H.  Sternberg,  of  New  York  City,  for  respondent. 

Collin,  J.  The  action  is  based  upon  the  provisions  of  section  29  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67,  as  amended  by 

*  Decision  rendered,  Nov.  12,  191&    121  N.  E.  Rep.  348. 
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Laws  1916,  c  622).  The  section,  prior  to  amendments  (Laws  of  1917,  c. 
705,  §  8)  inapplicable  here,  was: 

"Subrogation  to  Remedies  of  Employees. — If  an  employee  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  injured  employee,  or  in 
case  of  death,  his  dependents,  shall,  before  any  suit  or  claim  under  this 
chapter,  elect  whether  to  take  compensation  under  this  chapter  or  to 
pursue  his  remedy  against  such  other.  Such  election  shall  be  evidenced  in 
such  manner  as  the  commisison  may  by  rule  or  regulation  prescribe.  If 
he  elect  to  take  compensation  under  this  chapter,  the  cause  of  action 
against  such  other  shall  be  assigned  to  the  state  for  the  benefit  of  the 
state  insurance  fund,  if  compensation  be  payable  therefrom,  and  other- 
wise to  the  person,  association,  corporation,  or  insurance  carrier  liable  for 
the  payment  of  such  compensation,  and  if  he  elect  to  proceed  against  such 
other,  the  state  insurance  fund,  person,  association,  corporation,  or  insur- 
ance carrier,  as  the  case  may  be,  shall  contribute  only  the  deficiency,  if 
any,  between  the  amount  of  the  recovery  against  such  other  person  actually 
collected,  and  the  compensation  provided  or  estimated  by  this  chapter  for 
such  case.  Such  a  cause  af  action  assigned  to  the  state  may  be  prosecuted 
or  compromised  by  the  commission.  A  compromise  of  any  such  cause  of 
action  by  the  employee  or  his  dependents  at  an  amount  less  than  the  com- 
pensation provided  for  by  this  chapter  shall  be  made  only  with  the  written 
approval  of  the  commission,  if  the  deficiency  of  compensation  would  be 
payable  from  the  state  insurance  fund,  and  otherwise  with  the  written 
approval  of  the  person,  association,  corporation,  or  insurance  carrier  lia- 
liable  to  pay  the  same.  Wherever  an  employee  is  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ  and  the  dependents  of  such  em- 
ployee entitled  to  compensation  imder  this  chapter  are  minors,  such  elec- 
tion to  take  compensation  and  the  assignment  of  the  cause  of  action 
against  such  other  and  such  notice  of  election  to  pursue  a  remedy  against 
such  other  shall  be  made  by  such  minora  or  shall  be  made  on  behalf  of  such 
minor  by  a  parent  of  such  minor,  or  by  his  or  her  duly  appointed  guardian, 
as  the  commission  may  determine  by  rule  in  each  case." 

The  complaint  alleged  in  effect :  In  May,  1915,  the  plaintiff  was,  under 
the  Workmen's  Compensation  Law,  the  insurance  carrier  of  the  Brand  & 
Silverstein  Iron  Works  of  which  Adolph  Littman  was  an  employee.  Litt- 
man  received  injuries,  solely  through  the  negligence  of  the  defendant, 
Louis  Padula  Company,  Incorporated,  causing  his  death,  under  conditions 
making  the  law  applicable,  and  the  employer  and  the  plaintiff,  the  insur- 
ance carrier,  liable.  He  left  surviving  as  dependents  a  widow  and  two 
minor  children,  who  elected  to  take  compensation  under  the  law,  and  not 
to  pursue  their  remedy  against  the  defendant,  which  was  not  in  the  employ 
of  the  iron  works.  In  June,  1915,  the  state  Industrial  Commission,  in  due 
course  of  proceeding,  awarded  compensation  to  the  dependents,  for  the 
payment  of  which  the  plaintiff  was  and  is  liable.  The  dependents  duly 
assigned  to  the  plaintiff,  with  the  approval  of  the  commission,  the  cause  of 
action  against  the  defendant  for  negligently  causing  the  death  of  Littman. 
Judgment  for  the  sum  of  $25,000  is  demanded. 

The  defendant  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  Special  Term 
overruled  the  demurrer.  The  Appellate  Division  reversed  the  dcision  of 
the  Special  Term,  sustained  the  demurrer,  and  dismissed  the  complaint  on 
the  ground  that  the  action  must,  under  section  1902  of  the  Code  of  Civil 
Procedure,  be  prosecuted  by  an  executor  or  administrator  of  Littman, 
Section  1902  is: 

"Action  for  Causing  Death  by  Negligence,  etc, — The  executor  or  ad- 
ministrator duly  appointed  in  this  state,  or  in  any  other  state,  territory  or 
district  of  the  United  States,  or  in  any  foreign  country,  of  a  decedent,  who 
has  left  him  or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  main- 
tain an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  default. 
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by  which  the  decedent's  death  was  caused,  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in  favor  of 
the  decedent  by  reason  thereof  if  death  had  not  ensued.  Such  an  action 
must  be  commenced  within  two  years  after  the  decedent's  death.  When 
the  husband,  wife  or  next  of  kin,  do  not  participate  in  the  estate  of  de- 
cedent, under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such  husband, 
wife  or  next  of  kin  shall  be  entitled  to  have  an  administrator  appointed 
for  the  purpose  of  proseucting  such  action  for  their  benefit." 

[1]  A  civil  liability  and  the  right  to  recover  damages  for  a  wrongful 
act  or  neglect  causing  death  are  created  solely  by  statute.  At  common  law 
no  civil  action  would  lie  for  causing  the  death  of  a  human  being.  Legis- 
lative enactment  is  the  exclusive  source  and  boundanr  of  the  liability  and 
the  remedy.  It  may  create  the  cause  of  action,  denne  the  period  of  its 
existence,  and  the  party  by  whom  and  the  method  in  which  it  shall  be  en- 
forced, and  prescribe  the  measure  of  damages  and  the  beneficiaries. 

[2]  The  meaning  and  intent  of  section  29  is  manifestly  not  clear  and 
certain  through  its  language.  We  are  therefore  bound  to  search  for  the 
legislative  intent  in  such  facts  and  through  such  rules  as  may,  in  connection 
with  the  language,  legitimately  reveal  it.  If  it.  as  determined,  is  within 
the  scope  or  capability  of  the  language,  it  must  be  within  the  statute,  how- 
ever obscurely,  imperfectly,  or  inadequately  it  is  expressed.  To  effect  the 
intent  the  language  may  be  freely  dealt  with.  Words  may  be  interpolated 
or  shifted  in  position  or  enlarged  or  restrained  in  their  meaning  and 
operation.  The  expressed  legislative  intention  is  the  statute.  The  courts 
are  bound  to  enforce  enacted  legislative  intent.  Archer  v.  Equitable  Life 
Assurance  Society  of  the  United  States,  218  N.  Y.  18,  112  N.  E.  433; 
Riggs  v.  Palmer,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St. 
Rep.  819. 

[3-5]  The  language  of  the  section  reveals  and  expresses  the  legislative 
intention  to  give  to  the  dependents  under  the  law  of  the  employee  within 
the  law,  killed  by  the  negligence  or  wrong  of  another  not  in  the  same 
employ,  a  cause  of  action  for  the  death.  It  declares  that  His  dependents 
primarily  shall  elect,  in  accordance  with  the  rule  of  the  State  Industrial 
Commission,-  whether  to  take  compensation  under  the  law  or  to  pursue 
their  remedy  against  the  wrongdoer;  if  they  choose  the  latter,  they  shall 
receive  under  the  law  only  the  deficiency,  if  any,  between  the  amount  "of 
the  recovery  against"  the  wrongdoer  actually  collected  and  the  compen- 
sation awardable  under  the  law,  and  they — his  dependents — cannot  com- 
promise the  cause  of  action  against  the  wrongdoer  at  an  amount  less  than 
the  compensation  awardable,  except  upon  the  approval  of  the  commission, 
if  the  state  is  the  insurance  carrier,  or  of  the  other  insurance  carrier,  if 
the  state  is  not  the  insurance  carrier.  The  recovery  is  for  the  benefit  of 
the  dependents.  If,  however,  his  dependents  choose  primarily  to  take 
comp^sation  under  the  law  they — his  dependents — shall  assign  the  cause 
of  action  against  the  wrondoer,  if  the  state  is  the  insurance  carrier,  to  the 
state  for  the  benefit  of  the  state  insurance  fund,  or,  if  another  is  the  in- 
surance carrier,  to  that  other.  The  last  paragraph  of  the  section  in  con- 
nection with  the  other  provisions  relating  to  dependents  is  an  adequate 
declaration  that  the  assignment  of  the  cause  of  action  shall  be  made  by  the 
dependents.  If  the  language  were  "the  cause  of  action  which  they  have 
hereby;^  or  "the  cause  of  action  which  they  shall  have"  against  the  wrong- 
doer, instead  of  "the  cause  of  action  against  such  other,"  the  legislative 
bestowal  upon  the  dependents  of  the  cause  of  action  for  the  death  would 
have  been  indulntable.  The  intent  to  effect  the  bestowal  is  as  clear  as  the 
.words  we  have  suggested  would  make  it  The  section  empowers  the  de- 
pendents to  assign  such  a  cause  of  action,  empowers,  with  a  restriction, 
the  dependents  to  compromise  such  cause  of  action,  empowers  the  depend- 
ents to  elect  whether  they  will  enforce  or  assign  it,  and  constitutes  them 
the  sole  beneficiaries  of  it,  in  case  they  enforce  it.    Those  provisions  are 
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not  purposeless  and  meaningless.  It  must  be  presumed  that  an  enactment 
has  a  purpose  and  an  effect  and  that  no  absurd  nor  vain  use  of  language 
was  adopted.  It  must  receive  that  construction  which  will  make  effective 
its  intent.  Matter  of  Jannicky,  209  N.  Y.  413.  103  N.  E.  715;  Matter  of 
Meyer,  209  N.  Y.  386,  103  N.  E.  713,  L.  R.  A.  1915C,  615,  Ann.  Cas.  1915A. 
263;  Matter  of  Dowling,  219  N.  Y.  44,  113  N.  E.  545.  Those  provisions 
express  that  within  the  legislative  mind  and  comprehension  the  section 
provided  to  the  dependents  of  the  employee  a  cause  of  action  inedpendent 
of,  and  not  that  created  by,  section  1902,  for  the  negligently  caused  death. 

The  language  discloses  that  there  were,  further,  within  the  legislative 
mind  and  comprehension  these  effects ;  in  case  the  dependents  elect  to  en- 
force against  the  wrongdoer  the  cause  of  action,  they  shall  pursue,  in  so 
far  as  applicable  under  the  language,  the  remedy  provided  in  section  1902 
of  the  Code  of  Civil  Procedure.  An  executor  or  administrator  of  the 
deceased  employee,  as  the  representative  or  agent  (Hamilton  v.  Erie  Rail- 
road Co.,  219  N.  Y.  343,  350,  114  N.  E.  399,  Ann.  Cas.  1918A,  928)  of  the 
dependents,  may,  the  dependents  having  so  elected,  maintain  the  action. 
The  action  is  not  maintainable,  however,  until  the  dependents  have  de- 
termined that  it  shall  be  instituted.  The  right  of  action  is  a  property 
right  of  all  the  dependents  (Matter  of  Meekin  v.  Brooklyn  H.  R.  R.  Co., 
164  N.  Y.  145,  58  N.  E.  50,  51  L.  R.  A.  235,  79  Am.  St.  Rep.  635),  and 
they  are  the  sole  beneficiaries  of  its  enforcement.  The  provisions  of  sec- 
tion 1903  of  the  Code  of  Civil  Procedure,  relating  to  the  distribution  of 
the  damages,  are  inoperative.  The  amount  of  the  recovery  actually  col- 
lected, within  the  amount  of  the  compensation  awardable  to  the  depend- 
ents under  the  law,  must  be  distributed  as  the  compensation  would  have 
been  awarded.  The  remedy  provided  in  section  1902  is  by  the  language  of 
section  29  peculiar  to  the  enforcement  by  the  dependents  of  their  cause  of 
action  of  which  it  is  not  an  integral  part.  The  Legislature  confined  the 
pursuit  of  that  remedy  to  the  dependents,  in  behalf  of  simplicity  and  con- 
venience in  procedure.  In  case  the  dependents  elect  to  assign  the  cause 
of  action,  the  assignment  creates  its  ordinary  and  established  effects.  It 
transfers  to  and  vests  in  the  assignee  the  cause  of  action.  If  the  assign- 
ment is  to  the  state,  the  cause  of  action  is  thereby  made  the  property  of 
t^  state;  if  to  another,  the  cause  of  action  becomes  by  virtue  of  the 
assignment  the  property  of  that  other.  In  the  case  at  bar  the  dependents 
assigned  the  cause  of  action  to  the  plaintiff.  A  cause  of  action  inherently 
includes  and  comprehends,  in  the  absence  of  restrictive  language,  the  right 
to  maintain  an  action  upon  the  claim  or  matter  which  also  is  inherently 
included  in  it.  "Cause  of  action"  is  the  right  to  prosecute  an  action  with 
effect.  Douglass  v.  Forrest,  4  Bing.  686.  The  right  to  maintain  the  action 
may  by  statute  be  withheld  from  the  owner  of  the  cause  of  action  and 
given  to  another,  because  of  convenience  or  simplicity  in  procedure,  as  is 
done  by  the  provisions  of  section  1902,  or  by  the  provisions  of  section  29 
that  the  Industrial  Commission  may  prosecute  in  behalf  of  the  state  the 
causes  of  action  assigned  under  the  section  to,  and  owned  by,  the  state. 
It  is,  however,  an  elementary  and  fundamental  rule  of  law  and  of  property 
that  the  owner  of  a  cause  of  action  has  the  right,  which  is  a  part  of  it, 
in  the  absence  of  a  valid  restriction,  to  prosecute  it  in  the  ordinary  and 
legal  method  and  manner  in  the  courts.  There  is  not  related  nor  appli- 
cable to  the  cause  of  action  of  plaintiff  any  restriction  or  provision  for- 
bidding or  disabling  him  from  prosecuting  it.  He  needed  no  express  em- 
powerment, as  did  the  Industrial  Commission.  The  power  was  in  and  a 
part  of  the  assigned  cause  of  action,  and  became  the  plaintiff's. 

[6]  The  provision  of  the  Constitution  of  the  state,  "The  right  of 
action  now  existing  to  recover  damages  for  injuries  resulting  in  death, 
shall  never  be  abrogated;  and  the  amount  recoverable  shall  not  be  sub- 
ject to  any  statutory  limitation"  (article  1,  §  18),  is  not  relevant  to  the 
determination  of  the  rights  arising,  through  section  29,  to  the  dependents 
of  the  deceased  employee.    The  people  of  the  state,  in  section  19  of  article 
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1  of  the  Constitution,  restricted  that  provision  from  disabling  the  Legisla- 
ture to  enact  laws  for  the  payment,  in  any  method  it  selected,  of  compen- 
sation for  death  of  employees  resulting  from  injuries  to  them,  and  to 
provide  that  the  right  of  such  compensation  and  the  remedy  therefor  shall 
be  exclusive  of  all  other  rights  and  remedies  for  death  resulting  from 
such  injuries.  The  power  to  provide  that  a  party  who  negligently  kills  an 
emplc^ee  under  the  act  shall  be  liable  to  the  dependents  of  the  employee, 
as  denned  by  the  act,  and  not  to  his  next  of  kin,  is  clearly  restored  to  the 
Legislature  by  the  later  section.  See  Shanahan  v.  Monarch  Engineering 
Co.,  219  N.  Y.  469,  114  N.  E.  795. 

The  judgment  should  be  reversed,  and  the  interlocutory  judgment  be 
reinstated  and  affirmed,  with  costs  in  this  court  and  in  the  Appellate 
Division. 

Hiscock,  C.  J.,  and  Cuddeback,  McLaughlin,  and  Crane,  JJ.,  concur. 

Chase  and  Hogan,  JJ.,  dissent 

Judgment  accordingly. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  First  Department. 


NULLE  ET  AL. 
V. 

HARDMAN,  PECK  &  CO.* 

1.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

LAW— "HAZARDOUS  EMPLOYMENT"— "EMPLOYEE." 
Night  engineer,  employed  in  piano  factory,  manufacture  of  pianos 
being  hazardous  employment,  within  Workmen's  Compensation  Law,  §  3, 
subd.  1,  being  embraced  in  section  2,  group  16,  was  an  "employee  in  a 
hazardous  employment,"  under  section  3,  subd.  4,  defining  "employee"  as 
meaning  person  engaged  in  one  of  the  occupations  enumerated  in  section 

2.  or  in  service  of  employer  whose  principal  business  is  that  of  carrying  on 
'iiazardous  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series,  Employee.) 

3.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

LAW— EXCLUSIVE  CHARACTER  OF  REMEDY— EXCEPTION. 

Under  Workmen's  Compensation  Law,  §§  10,  11,  remedy  of  injured 
servant,  or  dependents  of  deceased  servant,  under  statute,  ts  exclusive; 
no  cause  of  action  arising  at  common  law  or  under  Employers*  Liability 
Act,  except  where  employer  has  failed  to  secure  pa)rment  of  compensation 
as  provided. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sophie  Nulle  and  another,  as  executors,  etc.,  of  Julius 
Nttlle,  against  Hardman,  Peck  &  Co.  From  an  order  denying  a  motion 
for  jud^nent  on  the  pleadings,  defendant  appeals.  Order  reversed,  and 
motion  granted,  with  leave  to  plaintiffs  to  serve  an  amended  complaint. 

.     *  Decision  rendered,  Dec  13,  1918.  173  N.  Y.  Supp.  236. 
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Argued  before  Clarke,  P.  J.,  and  Dowling,  Smith,  Page,  and 
Shearn,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New  York 
City,  on  the  brief),  for  appellant. 

Owen  W.  Bohan,  of  New  York  City,  for  respondents. 

DowLiNG,  J.  The  real  question  involved  herein  is  the  sufficiency  of 
the  complaint,  which  defendant  claims  sets  forth  no  cause  of  action. 
The  action  is  brought  to  recover  damages  for  the  death  of  plaintiflT  tes- 
tator, Julius  NuUe,  who  was  a  night  engineer  employed  by  defendant  in  its 
piano  factory  at  552  West  Fifty-Second  street,  in  the  city  of  New  York. 
It  is  set  forth  in  the  complaint  that  Nulle,  while  acting  as  night  engineer 
in  defendant's  employ  on  November  5,  1916,  in  the  ordinary  course  of 
his  employment  and  under  the  direction,  supervision,  and  ccmtrol  of  de- 
fendant, was  instructed  to  dispose  of  refuse  collected  in  the  piano  factory, 
which  was  of  a  highly  inflammable  nature,  and  was  placed  in  cans  to  be 
disposed  of  by  decedent  under  defendant's  supervision;  that  decedent 
was  directed  by  defendant,  in  the  ordinary  course  of  his  employment,  to 
bum  the  refuse  in  defendant's  furnace.  It  is  alleged  that  the  furnace 
was  old,  worn,  defective,  and  imsafe,  to  defendant's  knowledge,  despite 
which  no  instructions  as  to  its  danger  were  given  by  it  to  Nulle ;  that  the 
usual  and  ordinary  guards  in  general  use  on  furnaces  of  this  character 
were  absent;  that,  because  of  these  conditions,  Nulle,  while  in  the  per- 
formance of  his  duties  as  engineer  in  defendant's  employ,  and  while 
actually  placing  the  highly  inflammable  material  in  the  furnace,  was 
severely  burned  as  the  result  of  the  ignition  of  the  refuse  by  a  back  draft, 
which  in  turn  set  fire  to  Nulle's  clothing,  and  inflicted  injuries  from 
which  he  died  more  than  a  month  thereafter.  Among  the  specifications  of 
defendant's  negligence  are  that  the  furnace  was  taxed  beyond  its  capacity, 
and  was  entirely  unsafe  and  insufficient  for  the  work  for  which  it  was 
used;  that  guards  were  absent;  that  there  was  no  reasonable  or  proper 
care,  test,  or  inspection;  that  the  Employers'  Liability  Act  (Consol. 
Laws,  c  31,  §§  200-204)  had  not  been  complied  with,  nor  had  chapter 
657,  Laws  of  1906;  that  the  furnace  used  in  an  imsafe  and  improper 
manner;  that  Nulle's  death  was  due  to  the  defective  condition  of  the 
ways,  works,  machinery,  plant,  tools,  and  implements,  owned,  operated, 
and  controlled  by  defendant,  which  condition  could  have  be^n  discovered 
by  defendant  by  the  use  of  reasonable  and  proper  care;  and  that  de- 
fendant had  knowledge  thereof  or  could  have  discovered  the  same  with 
reasonable  diligence.  It  is  further  averred  that  the  notice  required  by 
the  Employer's  Liability  Act  had  been  duly  given. 

Defendant  contends  that  the  complaint  is  insufficient,  and  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  inasmuch  as  under  its 
allegations  the  only  remedy  available  was  that  provided  by  the  Work- 
men's Compensation  Act  (Consul.  Laws,  c.  67),  whch  is  exclusive,  and 
that  the  only  exception  is  to  be  found  in  case  that  employer  has  failed 
to  secure  the  statutory  compensation  as  provided  in  the  act,  in  which 
event  the  plaintiff  must  set  forth  in  his  complaint  the  necessary  allegations 
to  bring  himself  within  the  exception.  In  this  contention  we  think  the 
defendant  is  correct. 

[1-4]  The  complaint  alleges  that  decedent  was  employed  in  a  piano 
factory,  and  the  manufacture  of  pianos  is  a  hazardous  employment, 
within  the  meaning  of  the  Workmen's  Compensation  Law  (section  3, 
subd.  1),  being  embraced  in  group  16  as  defined  in  section  2  thereof. 
Decedent  was  an  employee  in  a  hazardous  employment,  under  the  terms 
of  section  3,  subd.  4.  His  status  as  an  employee  within  the  terms  and 
protection  of  this  statute  is  fixed  by  the  sillegations  of  the  complaint. 
Section  10  of  the  Workmen's  Compensation  Law,  so  far  as  material,  at 
the  time  of  plaintiff's  injury,  reads  as  follows: 
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"Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay  or 
provide  as  required  by  this  chapter  compensation  according  to  the  sched- 
ules of  this  article  for  the  disability  or  death  of  his  employee  resulting 
from  an  accidental  personal  injury  sustained  by  the  employee  arising  out 
of  and  in  the  course  of  his  employment,  without  regard  to  fault  as  a  cause 
of  such  injury,  except  where  the  injury  is  occasioned  by  the  willful  in- 
tention of  the  injured  employee  to  bring  about  the  injury  or  death  of 
himself  or  of  another,  or  where  the  injury  results  solely  from  the  in- 
toxication of  the  injured  employee  while  on  duty.    *    ♦    *" 

Section  11  thereof  at  the  same  time  provided: 

The  liability  of  an  employer  prescribed  by  the  last  proceeding  section 
shall  be  exclusive,  and  in  the  place  of  any  other  liability  whatsoever,  to 
such  employee,  his  personal  representatives,  husband,  parents,  dependents 
or  next  of  kin,  or  any  one  otherwise  entitled  to  recover  damages,  at  com- 
mon law  or  otherwise  on  account  of  such  injury  or  death,  except  that  if  an 
cmplojrer  fail  to  secure  the  payment  of  compensation  for  his  injured  em- 
ployees and  their  dependents  as  provided  in  section  50  of  this  chapter, 
an  injured  employee  or  his  legal  representatives  in  case  death  results  from 
the  injury,  may,  at  his  opdon,  elect  to  claim  compensation  under  this 
chapter,  or  to  maintain  an  action  in  the  courts  for  damages  on  account 
of  such  injury." 

Thus  by  the  provisions  of  the  Workmen's  Compensation  Law,  in  effect 
at  the  time  of  decedent's  death,  under  the  state  of  facts  shown  by  the 
complaint,  deceased  was  an  employee  of  defendant  engaged  in  a  hazardous 
emplo3rment,  and,  having  received  injuries  arising  out  of  and  in  the  course 
of  his  employment,  the  remedy  provided  by  the  act  became  exclusive,  and 
no  cause  of  action  arose  either  at  common  law  or  under  the  Employers' 
Liability  Act.  The  only  exception  to  this  rule  would  be  in  case  the  em- 
ployer had  failed  to  secure  the  payment  of  compensation  for  his  injured 
employees  and  their  dependents  as  provided  in  the  act.  But  this  is  a 
matter  for  the  plaintiff  to  plead,  if  he  desires  to  seek  a  recovery  outside 
the  act.  Thiat  the  remedy  provided  under  the  act  is  exclusive,  where  it 
applies,  was  held  in  Shanahan  v.  Monarch  Engfineering  Co.,  219  N.  Y. 
469,  114  N.  E.  795.  That  the  burden  is  upon  the  plaintiff  to  set  forth  the 
facts  showing  that  the  act  did  not  apply  is  clearly  indicated  in  the 
opinion  of  this  court  in  Shinnidc  v.  Clover  Farms  Co.,  169  App.  Div.  at 
page  237,  154  N.  Y.  Supp.  423: 

"There  is  no  allegation  that  defendant  has  failed  to  secure  the  pay- 
ment of  compensation  for  his  injured  employees  or  their  dependents  as 
provided  in  section  50  of  the  act  (as  amended  by  Laws  1914,  c.  316),  or 
that  plaintiff  has,  for  that  reason,  elected  to  sue  in  the  courts.  The  ques- 
tion we  have  to  consider,  therefore,  is  whether  the  Workmen's  Compen- 
sation Law  provides  compensation  for  such  an  injury  as  that  which  plain- 
tiff has  suffered. 

This  case  was  cited  by  the  court  as  its  authority  for  its  decision  in 
Nilsen  v.  American  Bridge  Co.,  176  App.  Div.  915,  162  N.  Y..Supp.  1133, 
affirmed  221  N.  Y.  12,  116  N.  E.  383. 

Inasmuch  as  plaintiffs  have  failed  to  set  forth  the  necessary  facts- 
showing  that  they  come  within  the  exception,  and  that  they  are  not 
limited  to  the  exclusive  remedy  provided  by  the  act,  the  complaint  was 
demurrable,  and  the  motion  for  judgment  should  have  been  granted. 

The  order  appealed  from  will  therefore  be  reversed,  with  costs,  and 
the  motion  for  judgment  on  the  pleadings  in  favor  of  the  defendant  will 
be  granted,  with  $10  costs,  with  leave  to  the  plaintiffs  to  serve  an  amended 
complaint  within  20  days  upon  payment  of  said  costs.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Second  Department. 


PALERMO 

V. 

ERIE  R.  CO.* 

2.  MASTER  AND  SERVANT  —  INJURY  IN   INTERSTATE  COM-* 

MERCE— QUESTION  FOR  JURY. 

Whether  an  employee,  injured  in  taking  a  locomotive  to  the  storage 
track  for  the  night,  was  engaged  in  interstate  commerce,  within  the  fed- 
eral Employers'  Liability  Act  (U.  S.  Comp.  St  1916,  §§  8657-8665),  in- 
ferred from  the  fact  that  the  locomotive  was  used  day  by  day  in  an  inter- 
state trip,  was  a  question  for  the  jury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  284[1].) 

4.  MASTER  AND  SERVANT— INJURY— ABSENCE  OF  LIGHT  ON 

ENGINE— SERVANTS  KONWLEDGE. 

Absence  of  light  on  a  locomotive  moving  in  a  yard  is  not  negligence, 
as  to  an  employee  who  knew  its  position,  and  was  injured  after  jumping 
from  it  with  a  lantern  in  his  hand,  creating  the  absence  of  light. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  101,  102[10].) 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Michele  Palermo  against  the  Erie  Railroad  Company.  From 
a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

The  action  was  brought  under  the  federal  Employers'  Liability  Act 
for  negligence  which  resulted  in  the  loss  of  plaintiffs  hand.  The  case  ^as 
submitted  to  the  jury  upon  special  findings.  The  jury  found  both  the 
plaintiflF  and  the  defendant  negligent,  that  the  total  amouift  of  plaintiffs 
damage  was  $8,000,  and  that  it  should  be  reduced  by  the  sum  of  ^,(X)0  for 
the  negligence  of  the  plaintiff,  leaving  a  recovery  of  $6,000. 

Argued  before  Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and  Jay- 
cox,  JJ. 

Elbert  N.  Oakes,  of  Middletown,  for  appellant. 
J.  D.  Wilson,  Jr.,  of  Newburgh,  for  respondent. 

Black M.\R,  J.  The  action  was  brought  under  the  federal  Employers* 
Liabilitv  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916, 
§§  8657-8665]).  As  the  defendant  was  engaged  in  interstate  commerce,  it 
was  necessary  for  the  plaintiff  to  establish  that  he  also,  at  the  time  of  the 
injury,  was  employed  in  interstate  commerce.  He  was  then  engaged  in 
placing  a  locomotive,  which  had  come  into  Newburgh  from  Jersey  City, 
on  a  storage  track  at  West  Newburgh.  The  solution  of  the  question  of 
whether  the  plaintiff  was  at  the  time  of  his  injury  engaged  in  interstate 
commerce  turns  upon  the  qij^stion  whether  the  locomotive  was  an  instru- 
mentality being  used  at  the  time  in  interstate  commerce. 

*  Decision  rendered,  Dec  27,  1918.    173  N.  Y.  Supp.  456. 


Digitized  by 


Google 


1919.]  PALERMO  v.  ERIE  R,  CO.     (N.  Y.)  347 

On  the  day  in  question  the  locomotive,  known  as  No.  545,  arrived  at 
Newburgh  on  its  return  trip  from  New  Jersey  at  8K)6  p.  m.,  and  was 
delivered  by  the  engineer  to  an  engine  repairer  or  hostler,  who  took  it  to 
West  Newburgh  and  deh'vered  it  at  an  ash  pit.  There  the  fires  were 
deaned,  coal,  water,  and  sand  were  put  in,  'six%d  the  engine  was  made 
ready  for  the  next  day^s  run.  From  the  ash  pit  it  was  taken  to  a  storage 
track,  and  while  placing  it  on  the  storage  track  and  coupling  it,  for  what 
puipose  does  not  appear,  to  another  engine  standing  on  the  track,  the 
plaintiff,  through  the  negligence,  as  the  jury  have  found,  of  another  em- 
ployee of  defendant,  suffered  injuries  that  resulted  in  the  loss  of  a  hand. 
On  the  following  day  the  locomotive  was  put  back  on  the  same  run,  and 
it  was  on  that  run  every  day  in  the  month,  except  when  in  the  repair  shop. 
The  defendant  called  its  foreman,  who  testified  that  "these  engines"  could 
be  used  for  any  purpose,  that  in  the  case  of  an  emergency  they  could  be 
used  for  switching,  and  that  they  had  been  so  used.  But  generally  this 
engine  was  used  on  what  was  known  as  the  "Tuxedo  Express"  between 
Newburgh  and  Jersey  City.  The  presiding  judge  treated  this  as  a  ques- 
tion of  law  and  decided  that  the  plaintiff,  in  aiding  to  put  the  locomotive 
on  the  storage  tfack,  was  engaged  in  interstate  commerce.  To  this  the 
defendant  excepted. 

The  appellant  relies  principally  on  Minneapolis  &  St  Louis  R.  R.  Co. 
V.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358,  Ann.  Cas  1918B, 
54  (Holmes,  J),  Giovio  v.  New  York  Central  Railroad  Co.,  176  App.  EHv. 
230,  162  N.  Y.  Supp.  1026  (Scott,  J.)  and  Central  R.  Co.  v.  Paslick,  239 
Fed.  713,  152  C.  C.  A.  547;  the  two  latter  cases  being  decided  largely  on 
the  authority  of  the  one  first  cited.  In  the  Winters  Case  the  plaintiff  was 
injured  in  repairing  an  engine  on  October  21,  1912.  The  last  time  the 
engine  had  been  used  before  the  injury  was  on  October  18th,  when  it 
hauled  into  Marshalltown,  Iowa,  a  train  carrying  both  interstate  and  in- 
trastate commerce.  On  October  21st,  after  the  plaintiff's  injury,  it  was 
used  in  hauling  a  train  also  carrying  both  interstate  and  intrastate  com- 
merce out  of  Marshalltown.  It  wa^  held  that  in  repairing  the  engine 
the  plaintiff  was  not  engaged  in  mterstate  commerce.  A  distinction 
was  drawn  between  a  locomotive  that  is  not  permanently  devoted  to  any 
kind  of  traffic  and  a  roadbed  or  bridge  permanently  devoted  to  interstate' 
traffic.    Justice  Holmes  said: 

"An  engine  as  such  is  not  permanently  devoted  to  any  kind  of  traffic, 
and  it  does  not  appear  that  this  engine  was  destined  especially  to  anything 
more  definite  than  such  business  as  it  might  be  needed  for.  *  *  *  Its 
next  work,  so  far  as  appears,  might  be  interstate  or  confined  to  Iowa,  as 
it  should  happen.  At  the  moment  it  was  not  engaged  in  either.  Its  char- 
acter as  an  instrument  of  commerce  depended  on  its  employment  at  the 
time,  not  upon  remote  probabilities  or  upon  accidental  later  events." 

It  has  been  established  by  the  decisions  of  the  United  States  Supreme 
Court  that  an  employee  engaged  in  repairing  a  bridge  or  track  that  is 
necessarily  used  for  interstate  commerce  is  himself  engaged  in  interstate 
.commerce.  N.  Y.  Central  R.  R.  v.  Carr,  238  U.  S.  260,  35  Sup.  Ct  780, 
59  L.  Ed.  1298;  Pedersen  v.  Del,  Lack.  &  West.  R.  R.,  229  U.  S.  146,  33 
Sup.  Ct  648»  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153.  But  it  seems  that 
this  rule  does  apply  where  they  are  engaged  in  construction  work,  which 
has  not  at  that  time  been  devoted  to  interstate  commerce — for  instance, 
in  building  a  new  tunnel,  that  has  not  yet  been  used.  Raymond  v.  Chi., 
Mil.  &  St.  P.  Ry.  Co.,  243  U.  S.  43,  37  Sup.  Ct  268,  61  L.  Ed.  583.  The 
distinction  between  repair  work  on  the  track  or  bridge-  or  tunnel  and  repair 
workxupon  the  locomotive  depends  upon  the  fact  that  one  is  necessarily 
devoted  to  interstate  commerce  and  the  other  is  not;  but  if  it  can  be 
shown  that  the  locomotive  is  devoted  to  interstate  commerce,  I  think  that 
any  work  in  preparing  it  for  the  run  would  be  directly  concerned  with 
interstate  commerce.  In  Nor  Car.  R.  R.  Co.  v.  Zachary,  232  U.  S.  248,  34 
Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas.  1914(;  159;  it  was  held  that  the 
Vol.  ni— Comp.  St. 
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acts  of  the  defendant  in  error,  in  inspecting,  oiling,  firing  and  preparing 
his  engine  for  a  trip  outside  the  state,  were  acts  performed  as  part  of 
interstate  commerce,  and  the  circumstance  that  the  insterstate  frci^t  cars 
had  not  yet  been  coupled  is  legally  insignificant  In  St.  L.  &  San  Francisco 
Ry.  V.  Scale,  229  U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129,  Ann.  Cas. 
1914,  156,  it  was  held  that  after  a  train  carrying  interstate  commerce 
had  arrived  at  the  station,  the  work  of  breaking  up  the  train  and  moving 
the  cars  to  the  appropriate  tracks  for  making  up  new  trains  for  further 
destination,  or  for  unloading,  was  as  much  a  part  of  interstate  trans- 
portation as  the  movement  across  the  state  line.  In  Johnson  v.  Southern 
Pacific  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed.  363,  where  the  question 
w^  regarding  the  automatic  couplers  upon  cars  used  in  moving  interstate 
commerce,  it  was  held  that  where  a  dining  room  car  was  regularly  used 
in  interstate  commerce  and  had  ended  one  trip  and  was  waiting  for  an- 
other, it  was  still  subject  to  the  law  regarding  automatic  couplers.  In 
EHe  R.  R.  Co.  v.  Winfield,  24+  U.  S.  170,  37  Sup.  Q.  556,  61  L.  Ed. 
1057,  Ann.  Cas.  1918B,  662,  it  was  held  that  a  switchman  engaged  in 
switching,  being  through  work  and  crossing  the  trSicks  on  his  way  out  of 
the  yard,  was  still  engaged  in  interstate  commerce.  In  Darr  v.  Baltimore 
&  O.  R.  Co.  (D.  C.)  197  Fed.  665,  it  was  held  that  the  repair  of  a 
locomotive  regularly  and  usually  employed  in  interstate  commerce  was 
within  the  act 

[1]  I  think  that,  if  the  locomotive  in  question  was  regalarly  devoted 
to  the  work  of  drawing  the  Tuxedo  Express  from  Newburgh  to  Jersey 
City  and  back  to  Newburgh,  and  so  in  interstate  commerce,  then  every- 
thing that  was  done  incidentally  to  this  use  of  the  locomotive  was  also 
directly  related  to  interstate  commerce.  The  work  of  the  locomotive 
was  such  that  it  had  to  be  stored  during  the  night.  It  had  to  be  prepared 
for  its  run.  It  was  impossible  to  leave  it  standing  on  the  track  at  New- 
burgh. It  had  to  have  coal,  water,  and  sand,  and  the  fires  had  to  be 
attended  to;  and  if  permanently  devoted  to  that  run,  all  of  the  work  of 
taking  care  of  the  engine  overnight  and  preparing  it  for  its  next  day's 
work  was  just  as  much  interstate  commerce  as  drawing  the  cars  from 
Newburgh  to  Jersey  City.  On  the  other  hand,  if  this  locomotive  was  not, 
in  the  regular  course  of  business,  assigned  to  this  run,  and  its  use  next 
day  undertermined  when  it  was  laid  up  for  the  night,  then  the  doctrine 
of  the  Winters  Case,  supra,  would  govern. 

[2]  I  am  of  opinion  that  this  presented  a  question  of  fact.  The  fact 
that  it  was  used  day  by  day  in  this  work  was  evidence  that  it  was  per- 
manently devoted  to  it.  The  inference  that  it  was  so  permanently  de- 
voted to  interstate  commerce  is  permissible  from  the  evidence,  but  I 
think  it  does  not  necessarily  flow  therefrom,  and  that  the  question  should 
have  been  submitted  to  the  jury. 

[3,  4]  I  now  come  to  a  question  that,  so  far  as  I  know,  has  not  been 
decided.  The  trial  judge  submitted  two  questions  to  the  jury  as  to  the 
defendant's  negligence.  If  the  jury  found  either  one  of  these  questions 
in  the  affirmative,  a  verdict  for  the  plaintiff  would  be  justified.  The 
jury  answered  both  in  the  affirmative,  finding  that  the  defendant  was 
negligent  in  two  respects :  First,  in  not  having  a  light  on  the  rear  of  the 
tender  when  backing  up  upon  the  storage  track;  and,  second,  in  not 
stopping  in  response  to  the  plaintiff's  signal.  I  think  that  there  was  no 
basis  in  the  evidence  for  the  submission  of  the  first  question.  This  would 
be  entirely  harmless,  except  for  the  law  of  apportionment  of  damages 
on  a  finding  of  contributory  negligence.  If  there  was  no  such  nite  as 
that,  the  finding  on  the  second  question  would  sustain  the  verdict,  and 
that  on  the  first  question  would  be  immaterial;  but  as  there  is  such  a 
rule  it  is  obvious  that  when  the  jury  compare  the  amount  of  the  plain- 
tifTs  contributory  negligence  with  the  negligence  of  the  defendant  it 
makes  a  substantial  difference  whether  the  defendant  was  negligent 
in  two  particulars  or  in  one.    The  rule  is  that — 
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"Where  the  causal  negligence  is  attributable  partly  to  the  carrier  and 
partly  to  the  injured  employee,  he  shall  not  recover  full  damages,  but 
only  a  diminished  sum  bearing  the  same  relation  to  the  full  damages  that 
the  negligence  attributable  to  the  carrier  bears  to  the  negligence  attributable 
to  both."  Seaboard  Air  Line  v.  Tilghman,  237  U.  S.  499,  35  Sup.  Ct. 
653,  59  L.  Ed.  1069. 

In  order  that  the  jury  may  properly  apply  thjs  rule,  they  must  have 
the  proper  factors.  As  we  have  eliminated  one  of  the  factors  which 
they  presumably  used,  there  must  be  a  new  trial 

The  question  submitted  to  the  jury  was  as  follows:     ^ 

''Was  there  negligence  on  the  part  of  the  defendant's  servant  who 
was  operating  engine  No.  545  in  not  having  a  light  on  the  rear  of  said 
engine,  which  was  a  proximate  cause  of  the  plaintiffs  injury?" 

There  was  some  evidence  that  it  was  the  duty  of  the  hostler  in 
charge  of  the  engine  to  see  to  the  lights  on  the  engine.  This  engine 
was  in  charge  of  a  fellow  employee  of  the  plaintiff,  a  hostler,  and  the 
plaintiff.  It  was  backing  down  the  storage  track.  Plaintiff  stood  on 
the  tender  with  a  lantern  in  his  hand.  When  he  had  reached  a  point 
60  feet  from  an  engine  which  was  standing  there,  and  to  which  it  was 
to  be  coupled,  he  jumped  down,  taking  the  light  with  him,  and  leaving 
dark  the  forward  part  of  the  tender  as  it  approached.  Under  these 
circumstances  the  plaintiff  knew  all  about  the  situation  of  the  locomotive. 
He  testified  that,  notwithstanding  there  was  no  light,  he  saw  the  loco- 
motive. He  saw  it  when  it  was  15  feet  away,  for  he  waved  his  lantern 
as  a  signal  to  the  engineer  to  stop.  He  saw  it  when  it  was  10  feet 
away,  according  to  his  own  evidence,  when  it  looked  as  if  it  had  stopped. 

It  is  undoubtedly  the  duty  of  a  railroad  company  to  give  warning, 
either  b^  light,  or  sound,  or  in  some  other  way,  when  it  is  moving  its 
locomotive  in  a  yard  where  employees  are  apt  to  be  at  their  work,  so 
that  those  whose  duty  may  call  them  upon  the  track  shall  have  notice 
of  its  approach.  I  cannot  see  how  the  absence  of  a  li^ht  on  this  loco- 
motive can  be  negligence  as  to  the  plaintiff,  and  I  thmk  it  plain  that 
the  plaintiff  assumed  any  risk  he  might  run  from  the  danger  caused  by 
the  absence  of  the  light,  for  he  know  all  about  the  situation,  and  in 
fact  his  very  act  in  jumping  down  with  the  light  in  his  hand  created 
the  condition  of  which  he  complains.  It  was  error,  therefore,  to  submit 
to    the   jury    the    first    question    regarding    the    defendant's    negligence. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Thiw)  Department. 


CRINIERI 

V. 

GROSS  ET  UX.* 

MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION- 
ELECTION  OF  REMEDIES. 
Where  an  injured  employee,  in  pursuance  of  Workmen's  Compensation 

Law,  §  11,  brought  an  action  for  damages  against  a  married  woman  as 

*  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.    695.  ' 
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his  employer,  and  the  suit  was  dismissed,  the  claimant,  by  the  election 
to  sue  her,  is  barred  from  subsequently  seeking  an  award  under  tiie  act 
against  the  husband  and  wife  jointly;  the  evidence  showing  that  the 
wife  was  in  fact  the  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 
John  M.  Kellog,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal   from   State  Industrial   Commission. 

Proceeding  by  Antonio  Crinieri  under  the  Workmen's  Compensation 
Law,  opposed  by  Louis  Gross  and  Marie  his  wife^  uninsured  employers. 
From  en  award  of  the  State  Industrial  Commission,  the  employers  appeal 
Reversed,   and   claim   dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Scott  &  Sneed,  of  Newburgh,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City,  for  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  The  claimant,  having  been  injured  through 
an  accident,  brought  an  action  to  recover  damages  against  one  Marie 
Gross,  alleging  that  she  was  his  employer,  that  she  had  failed  to  secure 
compensation  for  her  employees,  and  that  he  was  injured  through  her 
negligence.  Marie  Gross  in  her  answer,  alleged  that  the  employer  of 
die  claimant  was  not  herself,  but  one  Louis  Gross,  her  husband  The 
complaint  was  dimissed.  .Thereafter  the  claimant  filed  a  notice  of 
claim,  in  which,  in  answer  to  the  question,  "Name  of  Employer?"  he  wrote 
"Louis  Gross,  or  Marie  Gross,  his  wife."  The  commission  made  an  award 
against  Louis  Gross  and  Marie  Gross,  both  of  whom  were  found  to  be 
the  employer  of  the  claimant. 

A  difficulty  confronting  the  commission  was  the  fact  that,  if  Marie 
Gross  was  the  employer,  the  claimant  had  previously  made  his  election 
to  bring  an  action  against  her,  and  therefore  could  not  later  have  an 
award  upon  a  claim  afterwards  field.  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)  §  11;  Pavia  v.  Petroleum  I.  W.  Co.,  178  App. 
Div.  345,  164  N.  Y.  Supp.  790.  This  difficulty  was  overcome  by  the  very 
easy  method  of  merely  making  a  finding  that  the  claimant  was  emplojrcd 
by  Marie  Gross  and  Louis  Gross  jointly,  to  sue  whom  as  partners  sm 
election  had  never  been  made.  There  was  no  legal  evidence  that  Marie 
Gross  and  Louis  Gross  were  employers  of  the  claimant.  Moreover,  there 
was  no  legal  evidence  that  Louis  Gross  was  the  employer.  Both  the 
notice  of  injury  and  the  claim  for  compensation  named  "Louis  Gross  or 
Marie  Gross  or  both  of  them."  The  only  positive  evidence  upon  the 
subject  was  given  by  the  claimant,  who  testified  that  Marie  Gross  hired 
him,  directed  him,  and  paid  him,  and  in  answer  to  the  question,  "You 
were  employed  by  Marie  Gross  on  the  24th  day  of  March,  1917?"  replied 
"Yes,  sir."  There  was,  therefore,  no  foundation  whatsoever  for  the 
finding  of  the  commission  that  the  claimant  was  employed  by  Marie  Gross 
and  Louis  Gross.  On  the  contrary,  it  was  proven  that  he  was  employed 
solely  by  Marie  Gross,  and  as  against  her  the  claim  was  barred  by  an 
election  previously  made. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

Lyon  and  Cochrane,  JJ.,  concur. 

John  M.  Kellogg,  P.  J.  (dissenting).  "The  institution  by  a  party 
of  a  fruitless  action,  which  he  has  not  the  right  to  maintain,  will  not 
preclude  him  from  asserting  the  rights  he  really  possesses.    Kinney  v. 
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Kiernan,  49  N.  Y.  164.'*  McNutt  v.  Hilkins,  80  Hun.  235,  239,  29  N.  Y. 
Supp.  1047.  1050. 

'The  principles  governing  election  of  remedies  are  necessarily  based 
upon  the  supposition  that  two  or  more  remedies  exist  If  in  fact  or  in 
law  only  one  remedy  exists,  there  can  be  no  election  by  the  pursuit  of 
another  and  mistaken  remedy.  It  is  a  well-established  rule  that  the 
choice  of  a  fancied  remedy  that  never  existed,  and  the  futile  pursuit  of 
it,  either  because  the  facts  turn  out  to  be  different  from  what  the  plaintiff 
supposed,  though  the  first  action  proceeds  to  judgment,  does  not  preclude 
the  plaintiff  from  thereafter  invoking  the  proper  remedy."  9  Ruling 
Case  Law,  p.  962,  §  9. 

"The  question  depends  for  its  answer  upon  the  law  of  election  of 
remedies.  Where  two  inconsistent  remedies,  'proceeding  upon  irrecon- 
ciable  claims  of  right,  are  open  to  a  suitor,  the  choice  of  one  bars  the 
other.  But,  to  have  that  effect,  the  remedies  must  be  inconsistent." 
Ratchford  v.  Cayuga  Co.  Cold  Storage  &  W.  Co.,  217  N.  Y.  565,  568,  112 
N.  E.  447,  448  (L.  R.  A.  1916E,  615). 

Woodward  J.,  concurs. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


KOLB 

V. 

BftUMMER  ET  AL.* 

1.  INSURANCE-CASUALTY    INSURANCE-LIABILITY    OF    IN- 

SURER. 

Under  an  employers'  liability  insurance  policy,  providing  that  no  as- 
signment or  change  of  interest  should  bind  the  company,  unless  its  con- 
sent be  indorsed  on  the  policy,  where  insured's  wife  inherited  and  carried 
en  insured's  business  after  his  death,  insurance  company  was  not  liable 
for  an  injury  occurring  to  servant  in  such  business  after  she  had  sent 
the  policy  to  the  company  to  be  transferred,  but  before  insurer  indorsed 
the  transfer  of  interest,  although  the  insurer,  without  knowledge  of  the 
injury  to  servant,  afterwards  accepted  the  balance  of  earned  premiums. 

(For  other  cases,  see  Insurance,   Dec   Dig.   §  392 [8].) 

2.  INSURANCE^"CANCELLATION"— TRANSFER  OF  POLICY. 

Defense  of  insurtoce  carrier  to  claim  of  injured  employee  that  injury 
to  employee  occurred  after  death  of  insured  employer,  and  prior  to 
insurance  carrier's  indorsement  of  consent  to  transfer  of  policy  to  in- 
sured's successor  in  business,  did  not  constitute  a  "cancellation"  of  the 
insurance  contract,  within  Workmen's  Compensation  Law,  §  54,  subd. 
5,  requiring  ;iotice  of  cancellation. 

(For  other  cases,  see  Insurance,  Dec.  Dig.  §  232.) 

(For  other  cases,  see  Words  and  Phrases,  First  and  Second  Series, 
(Tanoella^on.) 

Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

♦  Decision  rendered,  November  22,  1918.    173  N.  Y.  Supp.  72. 
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Appeal  from  State  Industrial  Cotninission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  John  Kolb  to 
obtain  compensation  for  injuries,  .opposed  by  Meta  Brummer,  employer, 
and  the  New  Amsterdam  Casualty  Company,  insurance  carrier.  There 
was  an  award  of  compensation,  and  the  insurance  carrier  appeals.  Award 
reversed  as  to  insurance  carrier. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Frederick  Mellor,  of  New  York  City,  for  appellant. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent' 

Robert  W.  Bonynge,  o.f  New  York  City,  for  State  Industrial  Com- 
mission. 

Lyon,  J.  Richard  Brummer,  the  husband  of  the  defendant  Meta 
Drummer,  was  engaged  in  the  business  of  trucking.  He  held  a  policy 
issued  by  the  defendant  New  Amsterdam  Casualty  Company,  of  date 
August  31,  1916,  which  ran  for  one  year,  and  upon  which  he  had  paid 
the  eStim^ted  premium.  He  died  June  28,  1917,  leaving  a  will  by  which 
he  gave  all  his  property  to  his  wife.  His  wife  took  charge  of  and  con- 
ducted his  business  for  about  two  weeks  during  his  last  sickness,  and 
after  his  death  continued  the  business  in  the  same  way.  About  the  middle 
of  July,  1917,  as  she  testifies,  she  informed  the  broker  through  whom 
the  insurance  was  procured  of  the  death  of  her  husband,  and  delivered 
to  him  the  policy,  to  mail  the  same  to  the  insurer.  He  wrote  on  the 
outside  of  the  policy  the  words: 

''Kindly  transfer  this  insurance  to  Meta  Brummer,  and  return  this 
policy  to  me.    Buxbaum." 

— ^and  mailed  the  policy  to  the  insurance  company,  as  he  testified.  The 
insurer  attached  to  the  policy  a  writing,  dated  August  22,  1917,  as  fol- 
lows: 

"The  interest  in  this  policy  is  hereby  transferred,  from  12  o'clock 
noon  of  this  date,  to  Meta  Brummer." 

On  the  preceding  day,  August  21,  1917.  the  claimant  was  in  the  em- 
ploy of  Meta  Brummer,  and  about  9  o'clock  in  the  morning  suffered 
an  accidental  injury  to  the  index  finger  of  his  right  hand,  which  resulted 
in  the  loss  of  the  finger.  On  August  23,  1917-,  Meta  Brummer,  as 
employer,  filed  a  claim  for  compensation.  On  October  8,  1917,  the  com- 
pany presented  a  bill  to  her  for  additional  insurance  premium  under 
said  policy,  which  she  paid  in  full.  H^e  policy  had  expired  the  August 
preceding.  The  insurance  company  claims  it  was  not  notified  of  the 
accident  until  November  12,  1917.  She  made  a  report  of  the  injury 
August  23,  1917,  as  the  employer,  and  thereafter  an  award  of  compensation 
was  made  to  the  claimant  against  her  as  an  employer.  On  her  application 
the  award  was  opened,  a  rehearing  had,  and  an  a^uird  made  against  her 
and  the  New  Amsterdam  Casualty  Company,  as  insurer,  from  which  this 
appeal  has  been  taken. 

The  policy  contained  the  following  condition : 

"Assignment  Condition  J.  No  assignment  or  change  of  interest 
'under  this  policy  shall  bind  the  company,  unless  its  consent  shall  be 
indorsed  hereon  or  attached  hereto,  signed  by  a  duly  authorized  officer  of 
the  company." 

[1]  No  act  was  done  by  Meta  Brummer  in  reliance  upon  the  belief 
that  the  company  had  consented  to  the  transfer  of  the  policy  to  her, 
which  would  estop  the  appellant.  The  liability  of  the  insurer  did  not 
exist  as  to  Meta  Brummer  until  it  had  made  a  binding  contract  with 
her.    It  was  not  an  insurance  of  property,  but  against  pergonal  liability, 
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and  hence  the  insurance  was  personal.  The  performance  of  this  condi- 
tion of  the  policy  was  essential  to  create  liability  agaiilst  the  insurer  to 
another  than  the  person  to  whom  the  policy  was  issued.  An  application 
for  insurance  to  secure  compensation  would  not  charge  the  insurer  until 
a  contract  was  made.  I  do  not  think  the  collection  of  the  balance  of 
the  earned  premium  estops  the  insurer  from  contesting  liability  under 
the  contract  The  bill  was  not  presented  until  October  8th,  and  the 
company   had   no   knowledge  of   the   accident   until   November   12. 

[2]  Nor  do  I  think  that  section  54,  subd.  5  (Consol.  Laws,  c  67)  is 
eflFcctive.  This  was  not  a  cancellation  of  an  insurance  contract,  within 
the  meaning  of  that  term  as  used  in  that  section.  The  parties  had  the 
right  to  insert  any  lawful  conditions  in  the  contract  Allen  et  al.  v. 
German- American  Ins.  Co.  of  N.  Y.,  123  N.  Y.  6,  13,  25  N.  E.  309; 
Dwight  V.  Germanic  Life  Ins.  Co.,  103  N.  Y.  341,  8  N.  E.  654,  57  Am. 
Rep.  729;  Gans  v.  .^tna  Life  Ins.  Co.,  214  N.  Y.  326,  108  N.  E.  443, 
L.  R.  A.  1915F,  703. 

[3]  The  defendant  insurance  company  might  have  had  a  good  reason 
for  not  assenting  to  a  transfer  of  interest  The  management  of  the 
business  had  changed,  and  they  were  no  longer  protected  by  the  over- 
sight of  the  husband.  While  the  commission  has  the  power  to  determine 
whe^er  the  policy  still  existed,  it  must  determine  that  question  on 
recognized  principles  of  law.  Matter  of  Skoczlois  v.  Vincour,  221  N. 
Y.  m,  116  N.  E.  1004. 

The  award  must  be  reversed,  so  far  as  it  is  against  the  New  Am- 
sterdam Casualty  Company. 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  concur. 

John  M.  Kellogg.  P.  J.  (dissenting).  The  Employers'  Liability 
Law  is  designed  to  charge  upon  the  hazardous  employment  the  risks 
flowing  from  it,  and  to  protect  the  employee  therefrom.  Security  for 
compensation  is  not  required  for  the  benefit  of  the  employer,  but  solely 
for  the  benefit  of  the  employee.  It  is  a  burden  cast  upon  the  employer 
and  the  business,  to  make  sure  to  the  employee  the  payment  of  compen- 
sation. It  is  a  misdemeanor  for  the  employer  to  carry  on  the  business 
without  insurance,  and,*  when  the  insurance  is  effected,  notice  of  the 
fact  is  given  to  the  employee,  so  that  he  may  work  in  confidence  that 
compensation  which  he  may  be  entitled  to  will  be  paid.  Section  51. 
The  insurance  is  more  than  a  provision  to  reimburse  the  emplpyer  for 
the  amounts  paid  by  him,  as  the  liability  of  the  company  is  not  affected 
by  his  insolvency  or  bankruptcy.  Subdivision  3,  §  54.  The  insurance 
cannot  be  canceled  "within  the  time  limited  in  such  contract  for  its 
expiration,"  except  after  notice  of  10  days  to  be  served  upon  the 
employer  and  the  commission.  Section  54,  subd.  5.  The  object  of  this 
is  to  enable  the  commission  to  see  that  the  law  is  obeyed,  and  that  no 
interval  shall  elapse  during  which  the  security  for  the  employee  does 
not  exist.  If  the  insurance  is  in  the  state  fund,  it  cannot  be  withdrawn 
except  upon  30  days'  notice  to  the  commission,  and  after  other  security 
for  the  employees  has  been  provided.  Section  100.  I  think  it  follows, 
from  these  and  the  other  provisions  of  the  law,  that  when  security 
is  given  for  a  particular  time  4he  employee  cannot  be  deprived  of  its 
benefits,  except  in  the  manner  provided  by  law,  and  by  can<^llation  of 
the  policy  on  notice  to  the  commission.  It  would  not  be  within  the 
spirit  of  the  law  to  permit  the  employer  and  the  insurer  to  vacate  the 
policy,  and  deprive  the  employee  of  security  without  any  notice  to  him 
or  the  commission.  This  policy  never  was  canceled  in  the  manner  pro- 
•  vtded  by  law.  The  loss  of  the  injury  happened  during  the  term  of  the 
contract,  and  the  company  is  liable  to  the  employee.  The  insurance  com- 
pany is  in  the  same  position  as  the  state  fund,  with  a  continuing  liability 
until  the  policy  is  canceled,  as  required  by  the  law. 

There  is  nothing  in  the  policy  to  the  contrary.    It  does  not  provide 
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that  it  shall  be  void  if  the  ownership  of  the  business  changes,  it  simply 
provides  that  an  assignment  or  change  of  interest  shall  not  be  binding 
on  the  company  without  its  written  consent  At  the  issuing  of  the 
policy  an  initial  premium  is  paid,  with  the  understanding  that  from 
time  to  time  the  pay  roll  may  be  examined,  and  additional  premiums 
may  be  required  and  paid  by  the  employer.  If  the  assignment  is  not 
binding  upon  the  company,  it  may  treat  the  original  employer  as  still 
liable  to  it  for  the  performance  of  every  condition  of  the  policy;  but 
the  employer  by  assignment  or  death  cannot  deprive  the  employee  of 
his  surety  and   free  the  company   from   liability. 

In  this  case  the  widow  of  the  employer,  who  was  also  the  executrix, 
residuaiy  legatee,  and  devisee  tmder  his  will,  continued  the  business. 
She  delivered  the  policy  to  the  broker  who  obtained  it,  with  the  request 
that  the  company  consent  to  the  transfer  to  her.  It  was  immediately 
forwarded  by  him  to  the  company,  and  was  received  by  it  about  July 
13th  for  transfer.  It  was  then  its  duty  to  give  or  refuse  its  consent 
It  knew  that  the  business  could  not  be  conducted  without  insuraace. 
It  could  not  retain  the  policy  for  a  month,  and  the  day  after  the  loss 
consent  to  the  transfer,  to  take  effect  on  that  day.  By  adjusting  the 
premiums  with  the  widow  after  the  loss,  and  exacting  from  her  the 
full  carrying  charges  from  the  death  of  the  husband,  fairly  recognizes 
that  the  policy  was  in  existence  all  of  the  time,  and  renders  it  inequitable 
for  it  now  to  assert  that  for  the  month  which  it  collected  the  premium 
it  had  elected  to  treat  the  policy  as  not  in  force.  The  consent  should 
be  treated  as  made  as  of  the  day  when  it  was  the  duty  of  the  company  to 
make  it  or  refuse  it.  By  making  it  the  insurer  showed  its  approval  of  the 
risk.  .The  approval  may  be  treated  as  relating  back  to  the  time  when  the 
policy  was  received;  the  date  of  the  consent  being  treated  as  surplusage. 

I  favor  an  affirmance. 

Woodward,  J.,  concurs. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Second  Department. 


WOLFF 
v. 

FULTON  BAG  &  COTTON  MILLS.* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— MINORS. 

The  Workmen's  Compensation  Act  is  not  a  bar  to  a  common-law 
action  for  damages  by  an  infant,  employed  in  violation  of  Penal  Law,  § 
1275,  and  Labor  Law,  §§  70,  93. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  352.) 

2.  MASTER  AND  SERVANT— INJURIES  vTO  SERVANT— LEGAL- 

ITY OF  EMPLOYMENT. 

Violation  of  Labor  Law,  §  81,  that  machinery  of  every  description 
shall  be  properly  guarded,  etc.,  is  evidence  of  negligence^  even  in  an 
action  by  an  infant  illegally  employed  under  sections  70,  v3. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  121  [2].) 

♦Decision  rendered,  December  6,  19ia     173  N.  Y.  Supp.  75. 
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Appeal  from  Trial  and  Special  Term,  Kings  County. 

Action  by  Mary  Wolff,  an  infant,  etc.,  by  Nora  Wolff,  her  guairdian 
ad  litem,  against  the  Fulton  Bag  &  Cotton  Mills.  From  a  judgment 
dismissing  the  complaint,  and  an  order  granting  defendant's  motion  for 
judgment  on  the  pleadings,  plaintiff  appeals.  Reversed,  and  remitted  to 
Supreme  Court  for  trial. 

Argued  before  Thomas,  Mills,  Putnam,  Kelly,  and  Jaycox,  J  J. 

Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones,  Edward  J.  Fanning,  and 
L.  Victor  Fleckles,  all  of  Brooklyn,  on  the  brief),  for  appellant 

James  J.  Mahoney,  of  New  York  Gty  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  respondent.  ^ 

Kelly,  J.  The  defendant  moved  for  judgment  upon  the  pleadings, 
consisting  of  the  complaint,  the  answer,  and  a  reply,  compelled  by  tfic 
defendant  The  affirmative  allegations  of  the  defendant  in  the  third 
defense  pleaded,  concerning  the  business  carried  on  by  it,  the  nature  of 
the  plaintiff's  work  in  the  defendant's  factory,  and  the  happening  of  the 
accident,  amplify  to  some  extent  the  formal  allegations  in  the  complaint. 
All  of  these  allegations  are  therefore  to  be  considered  in  passing  upon 
the  questions  presented  by  the   appeal. 

The  complaint  alleges,  and  it  is  admitted  and  affirmatively  alleged 
in  the  answer,  that  defendant  is  a  corporation  engaged  in  the  business 
of  manufacturing  burlap  and  cotton  bags  in  Brooklyn,  N.  Y.,  maintaining 
and  operating  power  presses;  that  on  December  18,  V9\6,  the  plaintiff 
was  working  as  an  operator  on  one  of  defendant's  said  presses,  and 
that  she  sustained  accidental  personal  injuries  while  so  employed  by  hav- 
ing her  hand  crushed  and  amputated  in  the  press.  'The  complaint  alleges 
that  on  the  day  the  accident  happened  the  plaintiff  was  under  the  age 
of  16  years,  that  the  infant  plaintiff  was  employed  by  the  defendant  to 
operate  the  machine,  and  that  her  injuries  were  caused  by  the  negligence 
of  the  defendant  and  without  negligence  on  the  part  of  the  plaintiff. 
It  charges  that  the  employment  of  plaintiff  was  unlawful,  and  that 
defendant  had  failed  to  procure  an  employment  certificate  provided  for 
in  the  Labor  Law.  It  is  also  alleged  in  the  complaint  that  the  machine 
at  which  plaintiff  was  working  had  no  guard  as  required  by  statute,  that 
it  was  the  duty  of  defendant  to  provide  the  plaintiff  with  a  reasonably 
safe  place  to  work  and  a  reasonably  safe  machine  with  which  to  perform 
her  work,  and  that  defendant  failed  and  neglected  to  perform  its  duty, 
and  allowed  the  machine  to  become  dangerous  and  defective,  in  that  it 
was  not  equipped  with  any  proper  or  sufficient  guard.  The  plaintiff,  in 
addition,  alleges  facts  showing  liability  of  defendant  under  the  so-called 
employers'  liability  sections  of  the  Labor  Law  (chapter  31,  Consolidated 
Laws,  §§  200-204),  and  alleges  service  upon  defendant  of  the  notice 
required  by  that  statute. 

The  plaintiff,  directed  to  reply  to  the  new  matter  set  up  as  a  defense 
(Code  of  Civil  Procedure,  §  516),  admitted  defendant's  affirmative  al- 
legation as  to  its  business,  and  operation  of  power  presses,  also  that 
at  the  time  of  the  accident  plaintiff  was  employed  in  defendant's  place 
of  business  as  an  operator  and  feeder  of  one  of  said  printing  presses. 
The  defendant  pleaded  as  part  of  its  third  separate  defense,  that  ex- 
clusive compensation  for  any  injuries  sustained  by  plaintiff  while  em- 
ployed in  defendant's  factory  was  provided  for  in  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67),  and  averred  that  it  had  procured 
insurance  and  was  insured  pursuant  to  section  50  of  that  law,  and  had 
otherwise  complied  with  the  statute  so  as  to  secure  compensation  to 
its  employees  for  injuries  sustained.  In  plaintiff's  reply  she  denied 
that  she  was  limited  to  the  compensation  provided  by  the  Workmen's 
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Compensation  Law,  insisting  that  she  had  the  right  to  maintain  a  com- 
mon-law action  for  damages  against  the  defendant. 

Upon  the  defendant's  motion  for  judgment  upon  the  pleadings,  the 
learned  judge  at  Special  Term  held  that  plaintiff  could  not  sue  at  com- 
mon law  or  under  the  Employers'  Liability  Act;  that  she  was  an 
employee  of  the  defendant,  and  must  have  recourse  to  the  Workmen's 
Compensation  Law,  which  in  his  opinion  was  a  complete  bar  to '  any 
other  right  of  recovery.  He  cited  the  cases  of  Kenny  v.  Union  Rail- 
way Co.,  166  App.  Div.  497,  152  N.  Y.  Snpp.  117.  and  Ide  v.  Paul  & 
Timmins,  179  App.  Div.  567.  166  N.  Y.  Supp.  858,  as  authority  for 
his  conclusion  that  the  fact  that  the  employment  of  plaintiff  was  illegal 
*'did  not  preclude  her  recovery  under  the  Compensation  Act." 

[1,  2]  We  reach  the  conclusion  that  the  Workmen's  Act  is  not  a  bar 
to  the  infant  plaintiffs  common-law  action  for  damages.  Her  employ- 
ment in  the  defendant's  factory  on  the  day  of  the  accident  was  unlaw- 
ful, the  defendant  had  no  right  to  employ  her,  and  in  doing  so  it  was 
guilty  of  a  misdemeanor.  Penal  Law,  §  1275  (Consol.  Laws,  c.  40). 
There  can  be  no  mistake  as  to  the  positive  provisions  of  the  law  of 
this  state  in  force  at  the  time  of  the  accident  The  Labor  Law  con- 
tains the  following: 

"Sec.  2.  Definitions — Employee. — The  term  'employee,'  when  used  in 
this  chapter,  means  a  mechanic,  workingman  or  laborer  who  works  for 
another  for  hire.    *    *    * '' 

"Sec.  70.  Employment  of  Minors.— -^o  child  under  the  ag?e  of 
fourteen  years  shall  be  employed,  permitted  or  suffered  to  work  in  or 
in  connection  with  any  factory  in  this  state,  or  for  any  factory  at  any 
place  in  this  state.  No  child  between  the  ages  of  fourteen  and  sixteen 
years  shall  be  so  employed,  permitted  or.  suffered  to  work  tmless  an 
employment  certificate,  issued  as  provided  in  this  article,  shall  have  been 
theretofore  filed  in  the  office  of  the  employer  at  the  place  of  employment 
of  such  child.    ♦    *    *"    As  amended  by  Laws  1913,  c.  529,  §  2. 

"Sec.  93.  Prohibited  Employment  of  Women  and  ChUdren.-^il) 
No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to 
work  in  operating  or  assisting  in  operating  any  of  the  following  machines : 
♦  ♦  ♦  Job  or  cylinder  printing  presses  having  motive  power  other 
than  foot." 

And  it  is  provided  in  section  81  of  the  Labor  Law  that: 

"Machinery  of  every  description  shall  be  properly  guarded  and  pro- 
vided with  proper  safety  appliances  or  devices.  All  madiines,  machinery, 
apparatus,  furniture  and  fixtures  shall  be  so,  placed  and  guarded  in 
relation  to  one  another  as  to  be  safe  for  all  persons."  As  amended  by  Laws 
1913,  c.  286,  §  1. 

Violation  of  the  statute  is  evidence  of  negligence  in  an  action  such 
.as  this,  based  upon  the  allegation  that  the  defendant  failed  in  the  duty 
it  owed  to  the  infant  plaintiff  while  she  was  in  the  factory,  whether 
her  employment  was  legal  or  illegal.  The  object  of  these  statutes  and 
the  policy  of  the  state  with  reference  to  the  employment  of  minors 
has  been  repeatedly  stated.  Marino  v.  Lehmaier,  173  N.  Y.  530,  66 
N.  E.  572,  61  L.  R.  A.  811;  Koester  v.  Rocnester  Candy  Works, 
194  N.  Y.  92,  87  N.  E.  77,  19  L.  R.  A.  (N.  S.)  783,  16  Ann.  Cas.  589; 
Amberg  v.  Kinley,  214  N.  Y.  531,  108  N.  E.  830,  L.  R.  A.  1915E,  519. 
In  employing  this  child  under  16  years  of  age  to  work  upon  its  power 
press,  defendant  violated  the  public  policy  of  the  state  as  declared  by 
the  foregoing  statutes.  We  think  that,  in  enacting  the  Workmen's  Com- 
pensation Law  with  reference  to  the  rights  and  remedies  of  employers 
and  employees  the  Legislature  referred  to  legal  employment.  To  construe 
the  law  as  permitting  an  employer,  who  has  employed  children  illegally 
in  work  expressly  forbidden  by  law,  to  insist  that  they  are  deprived  of 
their  common-law  rights  and  must  look  to  the  Compensation  Act  for 


Digitized  by 


Google 


1919.]    WOLFF  V.  FULTON  BAG  &  COTTON  MILLS.  (N.  Y.)       357 

relief,  would  be  to  nullify  the  provisions  of  the  Labor  Law  and  to 
disregard  the  public  policy  of  the  state. 

In  enacting  the  Workmen's  Compensation  Law,  the  Legislature  did 
nc^  prescribe  a  code  of  procedure  for  persons  engaged  in  imlawful  or 
criminal  occupations.  The  Court  of  Appeals,  in  deciding  the  constitu- 
tionality of  the  Workmen's  Compensation  Law  in  so  far  as  it  deprives 
the  employee  of  his  common-law  right  of  action,  said  the  subject  should 
be  viewed  in  the  light  of  modem  industrial  conditions,  spoke  of  wasteful 
and  protracted  litigation,  and  sustained  the  act  from  considerations  of 
the  welfare.  Matter  of  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y.  514, 
at  page  526.  109  N.  E.  600,  L.  R.  A.  1916A,  403.  Ann.  Cas.  1916B,  276. 
And  the  decision  of  the  Supreme  Court  of  the  United  States  goes  upon 
the  same  ground.  N.  Y.  Central  R.  R.  Co.  v.  White.  243  U.  S.  188,  37 
Sup.  Ct  247,  61  L.  Ed.  667,  L.  R.  1917D,  1,  Ann.  Cas.  1917D,  629.  But  it  must 
be  apparent  that  the  protection  of  yotmg  children  from  dangerous  em- 
plojrments,  to  which  they  may  be  drawn  by  necessity,  or  by  greed  of 
parents  or  employers,  or  through  childish  inexperience  or  ignorance,  is 
as  important  to  the  general  public  welfare  as  caring  for  those  of  mature 
years  who  may  have  been  disabled  in  their  employment  To  concede 
that  defendant  violated  the  law,  and  at  the*  same  time  sustain  its  con- 
tention that  the  Legislature,  which  enacted  the  statute  intended  to  provide 
a  way  out  for  him,  does  violence  to  every  principle  of  right  and  reason. 

We  do  not  read  the  decision  in  the  Kenny  and  Ide  Cases,  cited  by 
the  learned  judge  at  Special  Term,  as  holding  to  the  contrary.  In  the 
case  at  bar  it  is  the  infant  who  is  before  the  court  asserting  her  right 
of  action,  charging  that,  in  employing  her  to  work  on  this  dangerous 
power  press,  the  defendant  did  an  unlawful  thing,  and  further  that,  in 
employing  her  in  a  factory  without  the  necessary  employment  certificate 
showing  consent  of  her  parent  or  guardian,  with  the  other  safeguards 
as  to  her  health,  education,  etc.  (Labor  Law,  §§  71-73),  the  defendant 
disregarded  the  policy  of  the  state  and  the  mandate  of  the  Legislature. 
In  the  Kenny  Case,  supra,  deceased  was  a  man  of  full  age,  who  had  been 
a  conductor  for  the  defendant  railroad  company.  After  accident  resulting 
in  his  death,  the  defendant  sought  to  escape  its  duty  under  the  Workmen's 
Compensation  Law  upon  the  ground  that  it  was  not  an  "employer."  since 
deceased  obtained  his  employment  through  false  statements,  punishable 
under  Penal  Law,  §  939.  It  was  held  that  such  statements,  though  a 
misdemeanor,  did  not  make  the  contract  void,  but  at  most  voidable  at 
the  election  of  the  employer,  which  it  at  no  time  saw  fit  to  exercise. 
This  foUowed  Hart  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  205  N.  Y.  317,  98 
N.  R  493,  where  the  false  representations  as  to  the  employee's  age  were 
not  punishable  under  the  Penal  Law. 

In  both  these  cases  the  employer  had  actually  received  the  employee's 
services  while  he  lived.  He  first  contested  such  employment  with  the 
personal  representatives  of  the  deceased  after  death.  In  the  case  at 
bar  the  infant  herself  sues.  It  is  the  infant  who  is  here  seeking  to 
avoid  the  contract  and  pressing  its  illegality  upon  the  court.  The  so- 
called  contract  in  the  case  at  bar  was  more  than  voidable.  It  was  con- 
trary to  the  prohibition  of  the  statute  and  to  the  public  policy  of  the 
state.  There  was  nothing  illegSil  in  the  employment  of  Kenny  or  Hart 
if  the  railroad  company  saw  fit  to  employ  them.  Kenny,  the  conductor, 
was  an  adult,  and  Hart,  the  fireman,  while  tmder  21  years  of  age,  was 
apparently  old  enough  to  hire  himself  out  on  a  steam  locomotive.  The 
public  had  no  interest  in  the  matter. 

In  the  case  at  bar  this  girl  under  16  years  of  age  was  incapable  of 
hiring  herself  out  to  work  in  defendant's  factory  in  any  capacity  without 
employment  or  working  papers,  which  would  have  required  the  consent 
of  her  par^ts  or  guardians,  and  which  would  have  contained  the  stat- 
utory certification  or  proof  that  she  was  physically  fit  and  had  received 
the  minimum  schooling  required  by  law.    In  addition,  the  people  of  the 
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state  in  their  wisdom  had  absolutely  prohibited  heV  from  making  such 
a  contract,  whether  her  own  or  her  parents'  necessities  made  it  desirable 
or  not.  The  statute  declared  that  she  should  not  be  permitted  to  work 
upon,  this  power  press  under  any  circumstances.  These  were  matters 
which  did  not  rest  with  the  girl,  or  her  parents,  or  the  defendant 

The  case  of  Ide  v.  Paul  &  Timmins  (In  re  U.  S.  Casualty  Co.)  179 
App.  Div.  567,  166  N.  Y.  Supp.  858,  involved  the  insurance  carrier's 
objections,  where  the  minor  plaintiff  had  recovered  compensation  before 
the  state  Industrial  Commission.  Even  regarding  the  contract  as  voidable, 
the  infant  had  affirmed  it  and  had  received  an  award.  The  question  of 
the  effect  of  violations  of  the  Labor  Law  in  employing  children  under 
legal  age,  upon  the  common-law  right  of  action  of  such  infants,  ap- 
parently was  not  considered  in  either  of  the  cases  cited. 
^  The  case  of  Hetzel  v.  Wasson  Piston  Ring  Co.,  89  N.  J.  Law,  203,  98 
Atl.  306,- L.  R.  A.  1917D,  75,  has  a  direct  bearing  upon  the  matters  here 
involved.  In  that  case  an  infant  13  years  of  age  was  employed  in  the 
factory  of  the  defendant  company,  in  which  the  manufacture  of  piston 
rings  and  other  metallic  articles  was  carried  on.  Her  action  was  based 
upon  the  common-law  liability  of  an  employer  to  compensate  an  employee 
for  injuries  received  in  his*  employment  by  reason  of  the  master's  neg- 
ligence. In  the  court  of  first  instance  the  complaint  was  stricken  out 
upon  the  ground  tfiat  the  New  Jersey  Workmen's  Act  (Laws  of  1911,  c.  95, 
as  amended)  was  an  exclusive  remedy  in  substitution  for  die  conmion-law 
liability  of  the  master,  from  which  6rder  the  plaintiff  had  appealed.  After 
citing  the  provisions  of  the  Compensation  Act,  which  declared  that  every 
contract  of  hiring  made  after  that  act  took  effect  should  be  presumed. to 
have  been  made  with  reference  to  its  provisions,  the  New  Jersey  Court 
of  Errors  and  Appeals  said,  through  (jummere,  C  J.: 

"It  can  hardly  be  doubted  that  the  Legislature,  in  providing  for  the 
ingrafting  af  these  statutory  provisions  on  contracts  of  hiring,  had  in  mind 
contracts  whidi  were  valid  in  law,  or,  at  least,  contracts  the  making  of 
which  was  not  prohibited  by  express  legislative  enactment;  for  it  would 
be  entirely  unreasonable  to  attribute  to  the  Legislature  the  intention  of 
adding  terms  to  a  contract  of  hiring  which  it  had  already  prohibited  the 
parties  thereto  from  making.  Was,  then,  the  contract  in  the  present  case 
a  valid  one?  A  mere  reference  to  chapter  64  of  the  Laws  of  1904  (P.  L. 
p.  152)  furnishes  a  complete  answer  to  this  query.  This  act  regulates  the 
age,  employment,  safety,  and  work  hours  of  persons  employed  in  fac- 
tories, workshops,  mills,  and  all  places  where  the  manufacture  of  goods 
of  any  kind  is  carried  on,  and  its  first  section  is  that  'no  diild  under  the 
age  of  fourteen  years  shall  be  employed,  allowed  or  permitted  to  wcM-k 
in  any  factory,  workshop,  mill  or  place  where  the  manufacture  of  goods 
of  any  kind  is  carried  on;  any  corporation,  firm,  individual,  parent,  or 
guardian  of  any  child  shall  violate  any  of  the  provisions  of  this  section 
shall  be  liable  to  a  penalty  of  $50  for  each  offense.'  The  basis  of  the 
judgment  below  is  that  there  was  a  contract  of  hiring  by  which  the 
plaintiff  became  the  employee  of  the  defendant.  That  there  was  sudi 
a  contract,  either  express  or  implied,  clearly  appears  from  the  facts  set 
out  in  the  plaintiffs  complaint.  That  the  contract  was  in  violation  of  this 
statute,  and  that  the  making  thereof  was  absolutely  prohibited  thereby, 
cannot  be  questioned;  for  it  will  hardly  do  to  say,  as  is  suggested  by 
counsel,  that  the  employer  and  the  parent  of  the  minor  can  by  joint 
agreement  deprive  the  child  of  the  protection  of  this  statute  by  a 
payment  of  $50  as  a  penalty  for  a  violation  of  its  provision.  The 
purpose  of  the  statute  cannot  be  thwarted  in  any  such  way.  Its  primary 
object  is  the  protection  of  children  who  are  too  young  to  appreciate  the 
dangers  arising  out  of  work  in  places  such  as  those  described  in  the 
act  And  in  order  to  make  that  protection  complete  the  Lei^slature  left 
no  loophole  for  the  escape  from  its  provisions  of  either  the  employer  or 
the  parent    It  says  to  the  employer,  'You  shall  not  employ  any  dbild 
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under  the  age  of  14  years  in  your  factory;  you  shall  not  allow  or  permit 
him  to  work  there.'  It  says  to  the  parent  of  such  a  child,  'You  shall 
not  allow  or  permit  your  boy  or  girl  to  work  in  such  a  place  until  he 
or  she  has  reached  the  age  of  14  years/  Having  declared  this  absolute 
prohibition,  how  can  it  logically  be  said  that  the  Legislature,  by  a  sub- 
quent  enactment,  recognized  the  right  of  the  factory  owner  and  the  parent 
to  disregard  the  mandate  of  this  statute,  and  make  a  contract  for  the 
employment  of  die  boy  which  might  or  might  not  have  read  into  it  the 
provisions  of  the  Workmen's  Compensation  Act,  as  the  master  and  the 
parent  between  them  should  elect?  It  is  said  that  there  is  nothing  in 
the  complaint  which  shows  that  the  contract  of  hiring  was  made  by  the 
parent  on  behalf  of  the  plaintiff,  and  not  by  the  plaintiff  himself.  It 
is  not  necessary  that  this  should  appear,  ordinarily  the  parent  is  entitled 
to  the  services  of  the  child,  and  the  wages  earned  by  the  child,  until  he 
reaches  his  majority,  and  so  contracts  for  the  employment  of  the  child 
are  presumed  to  be  made  by  the  parent  But  in  this  particular  case  it  is 
immaterial  whether  the  contract  was  that  of  the  parent  for  the  child, 
or  of  the  child  by  his  own  act;  for  the  prohibition  of  the  act  of  1914 
is  not  only  against  the  making  of  contracts  for  the  emplo3rment  of  minors 
under  the  age  of  14  in  factories  where  the  manufacture  of  goods  is 
caried  on,  but  against  allowing  or  permitting  him  to  work  in  any  such 
factory;  and  so  a  contract  or  hiring,  which  by  its  terms  proposes  to 
violate  that  act,  is  equally  invalid,  whether  made  by  the  parent  or  by 
the  child.  We  conclude,  therefore  that  the  common-law  right  of  action 
of  the  plaintiff,  arising  out  of  the  facts  set  out  in  his  complaint,  has  not 
at  all  been  affected  by  the  provisions  of  the  Workmen's  Compensation 
Act,  and  that  therefore  the  judgment  under  review  must  be  reversed." 

The  New  Jersey  act  contains  a  provision  not  found  in  the  New 
York  statute,  by  which  workmen  may  elect  whether  they  will  accept  the 
benefits  of  the  law.  In  the  case  at  bar  there  is  no  evidence  that  the 
parent  consented  to  or  was  consulted  about  the  employment,  because  it 
IS  alleged  that  no  working  papers  were  required  by  or  filed  with  the 
employer.  In  Robilotto  v.  Bartholdi  Realty  Co.,  104  Misc.  Rep.  419,  172 
N.  Y.  Supp.  328,  Mr.  Justice  McAvoy  at  Special  Term,  expressing  the 
opinion  that  the  common-law  action  survived  in  a  case  of  unlawful 
employment  of  a  child,  felt  constrained  to  decide  contrary  to  his  in- 
dividual judgment  by  the  decision  in  Ide  v.  Faul  &  Trimmins.  If  the 
constitutionality  of  the  Workmen's  Compensation  Law,  in  depriving  a 
laborer  of  his  right  to  trial  by  jury  of  his  claim  for  damages  against 
an  employer,  is  sustained  because  of  modem  industrial  conditions,  and 
upon  Uie  theory  that  employer  and  employee  are  presumed  to  have  had 
the  law  in  mind,  "since  they  voluntarily  engage  in  it  [i.  e.,  the  employ- 
ment] as  coadventurers,  with  personal  injury  to  the  employee  as  a  probable 
and  foreseen  result"  (N.  Y.  Central  R.  R.  Co.  v.  White,  supra),  such 
reasoning  does  not  apply  to  unlawful  and  prohibited  employment  upon 
a  dangerous  machine  of  a  child  under  16  years  of  age. 

It  follows  that  the  order  granting  defendant's  motion  for  judgment 
upon  the  pleadings  was  erroneous,  and  that  the  judgment  entered  in 
pursuance  of  such  order  should  be  reversed. 

Order  granting  defendant's  motion  for  judgment  upon  the  pleadings 
reversed,  with  costs  and  disbursements,  and  motion  denied,  with  $10 
costs.  The  judgment  entered  upon  such  order,  dismissing  the  "com- 
plaint, is  reversed,  with  costs,  and  the  case  is  remitted  to  the  Supreme 
Court  for  trial. 

Mills,  Putnam,  and  Jaycox,  JJ.,  concur. 

Thomas,  J.  (concurring).  I  concur  for  reversal  upon  the  ground 
that  upon  the  facts  presented  the  violation  of  the  statute  was  the  proxi- 
mate cause  of  the  injury  (Amberg  v.  Kinley,  214  N.  Y.  531,  108  N.  E. 
830,  L.  R.  A.  1915E,  519),  and  upon  the  trial  the  question  of  proximate 
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cause  and  damages  was  for  the  jury.  The  question  of  negligently 
guarding  the  machine  is  inconsistent  The  defendant  could  not  become 
a  master,  and  is  liable  whether  the  machine  was  or  was  not  guarded, 
if  it  put  the  girl  to  work  on  it  in  violation  of  the  statute.  I  concur 
with  Justice  Kelly's  discussion  and  conclusion  as  to  the  Compensation 
Act  and  its  nonapplicability. 


-♦♦♦- 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


TETRO 

V, 

SUPERIOR  PRINTING  &  BOX  CO.  et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 
AMOUNT  OF  COMPENSATIONi-PARTIAL  LOSS  OF  INDEX 
HNGER. 

Employee,  who  lost  more  than  fourth  of  distal  phalange  of  index 
finger,  including  portion  of  bone,  is  not  entitled  to  award  for  equivalent 
of  loss  of  half  of  index  finger  in  accordance  with  Workmen's  Compensa- 
tion Law,  §  15,  subd.  3,  to  support  which,  while  particle  of  first  phalange 
need  not  be  lost,  substantially  all  of  it  must  be  lost 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [4].) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Nelson  F.  Tetro  for  woi*kmen's  compensation,  opposed 
by  the  Superior  Printing  &  Box  Company,  employer,  and  the  Fidelity 
&  Casualty  Company  of  New  York  insurer.  From  an  award  of  the 
State  Industrial  Commission  in  favor  of  the  claimant,  the  employer  and 
insurer  appeal.    Reversed,  and  claim  remitted. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Nadal,  Jones  &  Mowton,  of  New  York  City,  for  appellants. 
Merton   E.   Lewis,   Atty.   Gen.,   and   Robert   W.    Bonynge,   of    New 
York  City,  for  State  Industrial  Commission. 

Henry  T.  Kellogg.  J.  The  claimant  was  granted  an  award  "for  the 
equivalent  loss  of  one-half  of  the  index  finger  of  the  right  hand."  In 
an  agreement  between  the  claimant  and  his  employer  the  nature  of  the 
injury  had  been  stated  to  be : 

*The  top  of  index  finger  of  right  hand  that  was  crushed.  The  nail 
taken  away  and  part  of  the  flesh." 

The  report  of  the  attending  physician  described  it  as  "absence  of 
part  of  end  of  index  finger."  No  testimony  was  introduced  at  the  hearing, 
but  a  discussion  then  had  between  the  attorneys  and  the  members  of  the 
commission  discloses  that  there  was  a  loss  of  not  less  than  one-quarter 
and    not    more    than    one-half    of    the    phalange    of    the    index    finger, 

♦  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.  722. 
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including  a  portion  of  the  bone  thereof.  The  X-ray  photographs  forming 
part  of  the  record  show  that  the  loss  more  approached  a  one-quarter 
than  a  one-half  of  the  distal  phalange. 

It  is  a  "loss  of  the  first  phalange/'  not  of  a  part  thereof,  which  is 
made  equivalent  to  the  less  of  one-half  of  the  finger.  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c  67)  §  15,  subd.  3.  It  is  not  necessary 
tfiat  every  particle  of  the  first  phalange  be  lost  Yet  it  is  necessary  to 
show  that  "substantially  all  of  the  portion  of  the  finger  so  designated  has 
been  lost"  Matter  of  Petrie,  215  N.  Y.  335,  109  N.  E.  549.  A  loss  of 
one-quarter  of  the  first  phalange  is  not  the  loss  of  the  entire  phalange. 
Thompson  v.  Sherwood  Shoe  Co.,  178  App.  Div.  319,  164  N.  Y.^Supp.  869. 
The  loss  under  consideration  here  was  but  little  more  than  that  considered 
in  the  Thompson  Case.  It  certainly  did  not  approximate  a  loss  of  sub- 
stantialW  all  of  the  first  phalange,  which  was  made  the  criterion  by  the 
Petrie  Case.    The  award  was  therefore  erroneous. 

Award  reversed,  and  claim  remitted  to  the  commission  for  further 
consideration.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


ETHERTON 

V. 

JOHNSTOWN   KNITTING   MILLS   CO.  et  al.* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURY  DURING  SUSPENSION  OF  WORK. 

Had  claimant  under  the  Compensation  Act  suspended  work  during 
working  hours  to  go  to  a  cloakroom  to  change  her  clothes,  or  to  a  wash* 
room  to  wash  or  use  the  toilet,  and  had  been  injured  while  in  such  room, 
she  could  have  had  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec,  Dig.  §  375 [1].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURY  "IN  COURSE  OF  EMPLOYMENT." 
For  injured  servant  to  have  been  acting  "in  course  of  employment," 
entitling  her  to  award  under  Compensation  Act,  it  was  enough  if  she  was 
performing  act  ordinarily  incident  to  working  day,  though  directly  bene- 
ficial to  herself,  as  placing  tea  on  boiler  to  keep  it  hot  for  lunch ;  that  not 
being  forbidden. 

(For  other  cases,  see' Master  and  Servant,  Dec  Dig.  §  375  [1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,  Course -of  Employment.) 

3.  MASTER    AND    SERVANT— RULE    OF    EMPLOYMENT— AB- 

ROGATION BY  CUSTOM  AND  ACQUIESCENCE. 

Acquiescence  of  employer  in  use  of  boiler  room  by  employees  to  heat 
drinks  for  lunch  was  sufficient  to  abrogate  a  rule,  promulgated  long  pre- 
viously, prohibiting  such  use. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 

*  Decision  rendered,  November  13,  1918.    172  N.  Y.  Supp.  724. 
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4.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— "ARISING  OUT  OF  EMPLOYMENT." 

Servant,  who  placed  bottle  of  tea  on  boiler  in  employer's  basement 
to  keep  it  hot  for  lunch,  and  while  on  her  way  to  floor  above,  slipped  and 
fell  at-  foot  of  staircase,  was  injured  through  an  "accident  arising  out  of 
her  employment,"  within  the  Compensation  Law. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  375[11.) 

Cochrane,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Emma  Etherton,  opposed  by  the  Johnstown  Knitting 
Mills  Company,  the  employer,  and  the  Travelers*  Insurance  Company,  the 
insurer.  From  an  award  of  the  State  Industrial  Commission,  the  em- 
ployer and  insurer  appeal.    Award  affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch-* 
rane,  and  Henry  T.  Kellogg,  J  J. 

Amos  H.  Stephens,  of  New  York  City,  for  appellants. 
Merton   E.   Lewis,   Atty.   Gen.,   and   Robert   W.    Bonynge,   of    New 
York  City,  for  State  Industrial  Commission. 

Henry  T.  Kellogg,  J.  [1]  Qaimant  was  injured  during  working 
hours  at  the  plant  of  her  employer.  She  came  to  the  plant  at  about  7 
a.  m.,  went  to  the  basement,  set  a  bottle  of  tea  on  the  boiler,  and  while 
on  he  way  back  to  the  floor  above  slipped  and  fell  at  the  foot  of  a 
staircase.  If  claimant,  during  working  hours,  had  suspended  work  to 
go  to  a  cloakroom  to  change  her  clothes,  to  a  washroom  to  wash  up  or 
use  the  toilet,  and  while  in  such  room  had  been  injured,  she  could,  under 
the  authoiities,  have  had  an  award.  Chludzinski  v.  Standard  Oil  Co., 
176  App.  Div.  87,  162  N.  Y.  Supp.  225;  Sexton  v.  Pub.  Ser.  Com.,  180 
App.  Div.  Ill,  167  N.  Y.  Supp.  493;  De  Pilippis  v.  Falkenberg,  170 
App.  Div.  153,  155  N.  Y.  Supp.  761.  In  order  to  be  acting  in  the  course 
of  her  employment,  therefore,  it  was  not  necessary  that  she  should  have 
been  actually  engaged  in  the  work  thereof.  It  was  sufficient  if  she  was 
performing  some  act  upon  the  premises  of  her  employer  which,  though 
directly  beneficial  to  herself,  was  an  ordinary  incident  of  a  day  of  em- 
ployment 

[2-4]  This  claimant  was  performing  such  an  act  in  placing  her 
bottle  of  tea  upon  the  boiler  to  keep  it  hot  for  a  midday  meal.  Of 
course,  if  she  had  been  forbidden  to  enter  the  boiler  room,  she  was 
acting  in  violation  of  her  duty,  and  therefore  not  in  the  course  of 
her  employment.  It  is  true  that  her  employer  had  long  previously 
promulgated  a  rule  prohibiting  the  use  of  the  boiler  room  and  the  boiler 
by  its  employees.  However,  it  was  the  common  practice  of  employees 
at  the  time  of  the  accident  to  make  use  of  the  room  as  did  the  claimant. 
The  acquiescence  of  the  employer  in  this  practice  was  sufficient  to  abrogate 
the  rule;  also,  the  injuries  sustained  by  claimant  arose  through  an 
accident  arising  out  of  her  employment.  Injuries  due  to  slipping  or 
tripping  on  stairs  or  floors  have  been  held  to  be  due  to  accidents  arising 
out  of  the  employment.  Leslie  v.  O'Connor,  173  App.  Div.  968,  158  N. 
Y.  Supp.  1120,  affirming  5  S.  D.  R.  383;  Naro  v.  Rueckheim  Bros.,  175 
App.  Div.  958,  161  N.  Y.  Supp.  531,  affirming  7  S.  D.  R.  484. 

The  case  of  Daly  v.  Bates  &  Roberts,  224  N.  Y.  126,  .120  N.  E.  118, 
in  no  wise  militates  against  a  recovery  here,  for  in  that  case  the 
claimant,  entirely  beyond  the  limits  of  her  working  day,  was  performing 
labor  for  herself,  and  at  the  time  was  in  no  sense  an  emplo3ree.    So 
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of  Manor  v.  Pennington,  180  App.  Div.  130,  167  N.  Y.  Supp.  424.  There 
the  employee,  during  the  noon  hour,  was  injured  by  an  explosion  of  a 
boiler  in  a  basement,  while  eating  his  dinner;  but  in  that  accident  the 
basement  was  in  the  possession  or  occupation  of  his  em^oyer.  The 
Compensation  Law  (Consol.  Laws,  c  67)  makes  a  distinction  between 
injuries  received  at  the  plant  or  upon  the  premises  of  the  employer,  and 
those  received  elsewhere.  The  authorities  cited  amply  justify  an  award. 
The  award  should, be  affirmed.  All  concur,  except  Cochrane,  J.,  who 
dissents. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


WARD 

V. 

ERIE  R.  CO.* 

2.  MASTER  AND  SERVANT  —  INJURY  TO  SWITCHMAN- 
SAFETY  APPLIANCES— RIGHT  OF  ACTION— WORKMEN'S 
COMPENSATION. 

Switchman,  whose  injuries,  sustained  while  engaged  in  intrastate 
commerce,  were  due  to  railroad's  failure  to  equip  interstate  car  with 
safe  appliances,  in  violation  of  federal  Safety  Appliance  Act  of  1903, 
has  no  right  of  action  at  law  against  railroad  under  that  act;  his  only 
remedy  being  under  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Fred  D.  Ward  against  the  Erie  Railroad  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Stancfafield,  Lovell,  Flack  &  Sayles,  of  Elmira,  for  appellant. 
Mortimer  L.  Sullivan,  of  Elmira,  for  respondent 

Henry  T.  Kellogg,  J.  [1-3]  The  plaintiff  was  a  switchman  in  the 
railroad  jrard  of  the  defendant  at  Elmira.  At  the  time  of  the  accident 
he  was  engaged  in  moving  two  empty  cars,  which  were  neither  beginning 
nor  ending  a  ritilroad  journey,  from  one  track  to  another  in  the  yard. 
He  was  riding  the  end  car,  with  his  foot  over  the  forward  end,  and  was 
injured  through  its  collision  with  a  third  car  standiiig  upon  a  switch  trade, 
along  which  the  two  cars  were  being  backed.  The  cars  which  plaintiff 
was  engaged  in  moving  were  intrastate  cars.  The  car  with  which  one  of 
them  collided  was  an  interstate  car.    The  injury  of  the  plaintiff  was  due 

♦  Decision  rendered,  November  18,  1918.    172  N.  Y.  Supp.  691. 
Vol.  ni— Comp.  U. 
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to  the  fact  that  the  interstate  car  was  without  a  drawhead  or  end  sill,  so 
that  the  bodies  of  the  cars  came  together  in  the  collision,  smashing  the 
plaintiffs  leg.  As  the  plaintiff  was  engaged  in  moving  intrastate  cars 
merely,  he  was  not  employed  in  the  furtherance  of  interstate  commerce, 
and  no  liability  arose  therefrom  under  the  federal  Employers'  Liability 
Act  (Act  Cong.  April  22,  1908,  c  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916, 
§§  8657-8665].)  Illinois  Central  Railway  Co.  v.  Behrens,  233  U.  S.  473, 
34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163. 

Since  the  plaintiff  did  not  fall  within  the  protection  of  this  act,  which 
regulated  interstate  commerce,  it  would  seem  clear  that  his  only  remedy 
was  under  the  Workmen's  Compensation  Act  of  the  state  of  ^few  York 
(Consol.  Laws,  c.  67).  Nevertheless,  the  argument  is  made  that  the 
plaintiff  had  a  cause  of  action  under  the  Federal  Safety  Appliance  Act  of 
1893  (Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1916, 
§§  8605-8612]),  as  amended  by  the  federal  Safety  Appliance  Act  of  1903 
(Act  Cong.  March  2,  1903,  c.  976,  32  Stat.  943  [U.  S.  Comp.  St  1916, 
§§  8613-8615]).  It  was  shown  that  the  interstate  car,  with  which  the  car 
ridden  by  the  plaintiff  collided,  was  not  equipped  as  provided  by  that  act 
That  the  defendant  was  negligent  in  reference  to  the  defective  car,  and 
that  such  negligence  was  the  cause  of  the  accident,  has  support  in 
authority.  Texas  &  Pacific  Railway  v.  Rigsby,  241  U.  S.  33,  36  Sup.  Ct 
482,  60  L.  Ed.  874. 

However,  the  federal  Safety  Appliance  Act,  while  it  requires  all 
cars  used  by  railroads  engaged  in  interstate  commerce  to  be  equipped  in  a 
particular  manner,  fails  to  provide  that  an  employee  injured  through  such 
failure  shall  have  a  cause  of  action.  When,  therefore,  a  suitor,  as  in  the 
case  of  Texas  &  Pacific  Railway  v.  Rigsl^,  supra,  brings  an  action  to 
recover  damages  for  negligence,  assigning  a  violation  'of  the  federal 
Safety  Api^iance  Act  as  a  ground  of  negligence,  he  makes  use  of  the 
common  law  of  one  of  the  states  to  provide  him  with  a  remedy,  and  uses 
a  federal  statute  to  provide  him  with  a  wrong,  and  without  the  common 
law  he  is  as  incapable  of  success,  as  he  is  without  the  statute.  It  is 
manifest  that  the  common  law  of  the  state  is  subject  to  amendment 
modification,  and  withdrawal  in  any  particular  which  does  not  offend  a 
constitutional  prohibition.  This  the  Workmen's  Compensation  Law  of 
the  state  of  New  York  does  not  so  offend  has  been  established.  That  law 
abolished  the  common  law  of  the  state  in  so  far  as  it  regulated  the 
liability  of  employer  to  employee,  and  substituted  a  statutory  liability  in 
its  place,  together  with  a  statutory  court  for  the  enforcement  of  the 
liability.  The  plaintiff,  therefore,  though  he  may  have  suffered  a  wrong, 
has  no  remedy  by  an  action  at  law,  for  the  common  law,  which  might 
have  given  it  in  the  particular  instance,  is  nonexistent 

The  judgment  should  be  reversed,  and  the  complaint  dismissed.  All 
concur,  except 

John  M.  Kellogg,  P.  J.  (dissenting).  At  the  time  of,  and  long  be- 
fore the  passage  of  the  so-called  Safety  Appliance  Law,  it  was  the  general 
law  that  if  a  statute  required  a  thing  to  be  done  which  was  not  done,  and 
the  failure  to  do  it  caused  an  injury  to  another,  he  may  recover  his 
damages  from  the  party  in  default.  The  federal  statute  imposed  a 
penalty  of  $100  for  failure  to  comply  with  it  But  the  act  was  passed 
with  knowledge  of  the  gieneral  law  that  failure  to  observe  a  statutory 
duty  made  the  company  liable  for  damages  resulting  therefrom.  Con- 
gress had  in  view,  not  the  local  law  of  any  state,  but  this  general  law, 
whidi  may  be  treated  as  a  part  of  the  act.  It  was  unnecessary  to  state 
the  liability  which  the  general  law  recognized.  Congress  well  assumed 
that,  if  the  local  law  in  some  particular  state  did  not  recognize  such 
liability,  the  general  law,  the  spirit  of  which  entered  into  the  legislation, 
would  controL    Central  Vt  Ry.  v.  White,  238  U.  S.  507,  35  Sup.  Ct  865, 
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59  L.  Ed.  1433,  Ann.  Cas.  1916B.  252;    B.  &  O.  Railroad  v.  Baugh,  149 
U.  S.  368.  13  Sup.  Ct.  914,  37  L.  Ed.  772. 

"Again,  according  to  the  decisions  of  this  court,  it  is  not  open  to 
doubt  that  the  responsibility  of  a  railroad  company  to  its  employees,  is 
a  matter  of  general  law."  B.  &  O.  Ry.  v.  Baugh,  supra,  149  U.  S.  374,  375, 
13  Sup.  Ct  916,  37  L.  Ed.  772. 

It  cannot  be  that  in  passing  this  law  Congress  intended  that  in  some 
localities  there  should  be  a  liability  for  damages  for  a  noncompliance 
with  it,  and  in  other  localities  no  liability.  It  intended  to  make  a  uniform 
law,  eflFective  through  the  United  States. 

The  eight  section  of  the  act  provides  that  an  employee,  injured  by  a 
locomotive,  car,  or  train  in  use  contrary  to  the  provisions  of  the  act, 
shall  not  be  deemed  to  have  assumed  the  risk,  although  he  continues  in 
the  employment  after  the  unlawful  use  was  brought  to  his  knowledge. 
This  section  is  meaningless,  imless  Congress  intended  to  permit  an  injured 
employee  to  maintain  an  action  for  damages  caused  by  the  unlawful  act. 
Clearly  a  state  cannot  pass  an  act  providing  that  continuance  in  the  em- 
plo]rment,  with  knowledge  of  the  <kf ect,  shall  be  an  assumption  of  such 
risk;  neither  could  it  provide  that  an  employee,  injured  by  such  violation 
of  the  act,  shall  have,  no  action  for  damages.  Neither  can  it  create  some 
new  liabiHty,  enforceable  outside  of  the  courts,  and  provicje  that  the 
action  for  damages,  which  the  statute  dearly  contemplated,  shall  not  be 
available. 
I  therefore  favor  an  affirmance. 


SUPREME  COURT  OF  OKLAHOMA. 


CHICAGO,  R.  I.  &  P.  Ry.  Co. 

V. 

CRONIN.   (No.  9730.)* 

2.  MASTER  AND  SERVANT— NEGLIGENCE  OF  FELLOW  SER- 

VANT^UABILITY  OF  MASTER. 

Where  a  servant  of  a  railroad  company,  while  engaged  in  operating  a 
jack  in  an  effort  to  raise  one  of  the  company's  engines,  is  injured  by  the 
excessive  weight  of  a  lever  of  the  jack  being  thrown  upon  him  by  reason 
of  a  fellow  servant,  who  was  assisting  him,  releasing  his  lift  on  the  lever 
without  warning,  held,  that  the  negligence  of  the  fellow  servant  in  re- 
leasing his  lift  and  throwing  the  entire  weight  on  the  plaintiff,  without 
notice  or  warning,  was  the  negligence  of  the  master. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  185[22].) 

3.  MASTER  AND  SERVANT— INJURY  TO  SERVANT— MASTER'S 

LIABILITY— FAILURE  TO  FURNISH  SUFFICIENT  MEN. 

Where  the  evidence  is  such  to  warrant  a  reasonable  inference  that 
an  injury  to  a  servant  was  the  result  of  a  failure  of  the  master  to  furnish 
sufficient  men  to  safely  operate  a  certain  appliance,  a  judgment  for  the 
servant  will  be  sustained. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  163[1].) 

♦  Decision  rendered,  Dec.  10,  1918.    176  Pac  Rep.  919.    Syllabus  by  the 
Court 
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Commissioners'  Opinion,  Division  No.  2.  ^ 

Error  from  District  Court,  Grady  County;  Conn  Linn,  Judge. 

Action  by  Alex  Cronin  against  the  Chicago,  Rock  Island  &  Pacific 

Railway  Company.    Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

R.  J,  Roberts,  C.  O.  Blake,  W.  H.  Moore,  and  John  E.  Du  Mars,  all 
of  El  Reno,  for  plaintiff  in  error. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City  and  E.  F.  Cornels,  of 
Sayre,  for  defendant  in  error. 

Pope,  C.  Alex  Cronin,  while  employed  as  a  coach  cleaner  in  the 
Rock  Island  roundhouse  at  Sayre,  Okl.,  was  directed  to  help  jack  up  an 
engine,  and  while  he  and  one  Walker  were  engaged  in  this  work,  and 
while  exerting  their  strength  in  lifting  up  on  the  lever  of  the  jack  which 
was  being  operated  to  raise  said  engfine,  Walker  gave  down  without 
notice,  and  the  lever  came  down  with  a  jerk,  and  Cronin  was  injured. 
For  this  injury  Cronin  sued  the  company,  and  from  a  judgment  in  his 
favor  the  company  brings  error. 

[1]  It  is  contended  that  the  judgment  must  be  reversed  for  the 
reason  that  the  trial  court  tried  the  cause  as  governed  by  the  laws  of 
the  state  and  not  the  federal  Liability  Act  (Act  April  22,  1908,  c  149,  35 
Stat  65  [U.  S.  Comp.  St  1916.  §§  8657-8666]) ;  the  theory  of  the  com- 
pany being  that  Cronin  was  engaged  in  interstate  commerce  because  he 
was  working  on  an  engine  which,  when  in  service,  pulled  an  interstate 
passenger  train.  The  engine  had  been  taken  out  of  service  and  placed 
in  the  shop  for  repairs.  It  was  not  being  used  in  commerce  of  any  kind ; 
it  was  "dead."  The  fact  that  the  repairs  had  been  made  and  the  engine 
placed  back  in  service  in  time  to  make  its  regular  trip  from  Sa^re,  Okl., 
to  Amarillo,  Tex.,  does  not  necessarily  mean  that  the  engine  was  not 
out  of  service  in  the  meantime.  We  cannot  agree  with  the  plaintiff  in 
error  that  this  broken  down  engine  was  in  interstate  commerce  at  the  time 
of  the  accident;  indeed,  it  was  not  in  commerce  of  any  kind.  It  was 
"dead,"  undergoing  the  repairs  necessary  to  placing  it  in  commerce. 

[2,3]  The  jack  which  was  being  used  when  the  accident  occurred  was 
a  15-ton  jack,  and,  while  there  was  no  evidence  that  it  was  not  performing 
the  functions  which  it  was  intended  to  perform,  there  was  evidence  that  a 
35-ton  jack  was  properly  and  consistently  used  in  that  particular  kind  of 
work.  There  was  evidence  that  more  power  was  required  to  operate 
15-ton  than  a  35-ton  jack.  While  two  men  could  raise  a  locomotive  such 
as  the  one  being  raised  in  this  instant  with  a  35-ton  jack,  it  required  more 
to  do  the  work  with  a  15-ton  jack.  There  is  no  dispute  that  only  two 
men  were  used  to  raise  the  engine  in  question;  there  is  evidence  that 
Walker  let  the  lever  down  resulting  in  the  injury  to  Cronin,  because  the 
two  men  could  not  lift  the  engine  further. 

The  law  is  well  settled  that  the  master  owes  a  duty  of  supplying 
sufficient  help  to  do  the  particular  work.  3  Labatt,  Master  &  Servant,  2913 ; 
Bonn  V.  Galveston.  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  82  S.  W.  808; 
Illinois  Ont  R.  Co.  v.  Langan,  116  Ky.  318,  76  S.  W.  32;  Flike  v.  Boston 
&  Albany  R.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Braun  v.  Conrad  Seipp 
Brewing  (3o.,  72  111.  App.  232.  Whether  the  master  has  furnished  suffi- 
cient help  is  ordinarily  a  question  for  the  jury.  3  Labatt,  Master  & 
Servant  2915;  Denver,  S.  P.  &.  P.  R.  R.  Co.  v.  Wilson,  12  Colo.  20, 
20  Pac.  340;  Rosin  v.  Danaher  Lumber  Co.,  63  Wash.  430,  115  Pac.  833; 
Supple  V.  Agnew,  191  111.  439,  61  N.  E.  392;  6  Thompson  on  Negli- 
gence, 452. 

These  principles  of  law  considered  in  cases  with  the  evidence  here- 
tofore referred  to  would  justify  the  jury  in  concluding  the  injury  was 
the  result  of  the  failure  of  the  master  to  furnish  sufficient  help.  Another 
view  of  the  case  may  be  taken;   the  unquestioned  fact  is  that  one  of  the 
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two  men  engaged  in  raising  a  lever  released  his  lift  on  the  lever,  thus 
injuring  the  other  by  a  heavy  weight  cast  upon  him.  There  are  only  two 
theories  by  which  such  an  accident  could  be  explained.  One  is  the  ser- 
vant was  negligent  in  letting  down  on  the  lever  without  warning  his 
fellow  servant ;  the  other  is  that  the  weight  was  too  great  to  be  lifted  by 
two  men,  thus  disclosing  negligence  on  the  part  of  the  master  in  failing  to 
furnish  sufficient  help.  It  follows  that  the  railroad  company  was  liable, 
in  that,  either  the  injury  was  the  result  of  direct  negligence,  or  the 
negligence  of  a  fellow  servant. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 

Per  Curiam.    Adopted  in  whole. 


SUPREME  COURT  OF  OKLAHOMA. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO. 

V. 

TRUE.    (No.  8627.)* 

1.  COMMERCE--ENGAGED   IN   "INTERSTATE   COMMERCE"   — 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

In  an  action  for  damages  for  personal  injuries  by  an  employee  against 
'an  interstate  carrier,  the  true  test  of  whether  the  plaintiff  was  engaged 
in  "interstate  commerce/'  at  the  time  of  his  injury  within  the  meaning 
of  the  federal  Employers*  Liability  Act  (U.  S.  Comp.  St.  1916,  §§  8657- 
8665),  is:  Was  he  engaged  in  interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it? 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27 [5].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

2.  COMMERCE— FEDERAL  EMPLOYERS'  LIABILITY   ACT— EN- 

GAGED IN  INTERSTATE  COMMERCE. 

Applying  this  test  to  the  case  at  bar,  the  court  holds  that  the  work 
the  plamtiff  was  doing  at  the  time  he  was  injured  was  too  remote  front 
interstate  commerce  to  be  practically  a  parUof  it. 

(For  other* cases,  see  Commerce,  Dec.  Dig.  §  27 [8].) 

Error  from  District  Court,  Rogers  County;   W.  J.  Campbell,  Judge. 

Action  by  H.  T.  True,  Jr.,  against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Thos.  B.  Pryor,  of  Ft.  Smith,  Ark.,  and  Wm.  L.  Curtis,  of  Sallisaw, 
for  plaintiff  in  error. 

F.  E.  Riddle,  of  Tulsa,  and  Wm.  Stacey,  of  Chickasha,  for  defendant 
in  error. 

♦Decision  rendered,  Nov.  19,  1918.     Rehearing  denied,  Dec.  24,  19ia 
176  Pac  Rep.  758.    Syllabus  by  the  Court. 
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Kane^  J.  This  was  an  action  for  damages  for  personal  injuries  com- 
menced by  the  defendant  in  error,  plaintiff  below,  against  the  plaintiff 
in  error,  defendant  below. 

Hereafter,  for  convenience,  the  parties  will  be  designated  "i^aintiff** 
and  "(kfendant"  respectively,  as  they  appeared  in  the  trial  court  Upon 
trial  to  a  jury  there  was  a  verdict  for  the  plaintiff  in  the  sum  $20,000, 
upon  which  judgment  was  duly  entered,  to  reverse  which  this  proceeding  in 
error  was  commenced. 

The  grounds  for  reversal  relied  upon  by  counsel  for  the  defendant, 
arranged  m  slightly  different  order  by  the  court,  are  summarized  in  their 
brief  as  follows: 

(1)  Defendant's  demurred  to  plaintiff's  petition  was  well  taken  and 
should  have  been  sustained  for  the  reason  that  the  petition  discloses  upon 
its  face  that  the  defendant  at  the  time  of  his  alleged  injury  was  engaged 
in  interstate  commerce,  and  that  his  right  to  recover  for  same,  if  such 
right  existed,  was  governed  by  the  provisions  of  the  federal  Employers' 
Liability  Act  (Act  April  22,  19Q8,  c.  149,  35  Stat  65  [U.  S.  Comp.  St  1916, 
§§  8657-8665]),  and  that  therefore  the  laws  of  the  state  of  Arkansas, 
upon  which  the  plaintiff's  action  was  based  do  not  apply. 

(2)  The  court  erred  in  admitting  in  evidence  certain  sections  of  the 
*1911  Session  Laws  of  the  state  of  Arkansas^  and  in  permitting  the  plain- 
tiff to  amend  his  reply  so  as  to  plead  section  5  of  No.  88  of  the  1911 
Session  Laws  of  the  state  of  Arkansas. 

(3)  The  court  erred  in  refusing  to  give  instructions  numbered  1,  6, 
7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  and  23  requested  by 
the  defendant. 

(4)  The  court  erred  in  giving  instructions  numbered  1,  2,  4,  5,  6,  7, 
S,  9,  M),  14,  15,  16,  17,  19,and  20  given  upon  its  own  motion. 

(5)  The  testimony  in  the  case  is  not  sufficient  to,  and  does  not,  disclose 
such  a  state  of  facts  as  show  (except  as  a  matter  of  speculation  that  the 
condition  of  the  plaintiff's  eyes  was  approximately  the  result  of  the 
motorcar  collision,  of  which  he  complains. 

(6)  The  verdict  of  the  jury  is  excessive  and  appears  to  have  been 
given  under  the  influence  of  passion  and  prejudice. 

The  facts  necessary  to  present  the  principal  grounds  for  reversal, 
presented  for  review,  may  be  briefly  stated  as  as  follows: 

On  September  28,  1912,  the  defendant,  was  a  common  carrier,  engaged 
in  interstate  commerce,  one  of  its  lines  of  railroad  running  through  Lexi 
and  Barton,  two  towns  in  the  state  of  Arkansas  situated  Ave  miles  apart 
One  of  the  roundhouses  of  the  defendant  was  located  at  Lexi,  and  the 
men  employed  therein  resided  at  Barton.  At  the  time  the  plaintiff  was 
injured,  he  was  in  the  employ  of  the  defendant  as  division  foreman  at 
this  roundhouse;  his  general  duties  consisting  of  directing  die  labor  and 
superintending  the  making  of  all  necessary  "running  repairs"  on  defend- 
ant's engines  and  cars  taken^temporarily  off  the  road  and  sent  to  the 
roundhouse  for  that  piurpose,  which  engines  and  cars  were  used  inter- 
changeably in  either  interstate  or  intrastate  commerce.  The  work  in  the 
roundhouse  required  both  a  night  and  a  day  shift  of  men,  and,  in  addi- 
tion to  plaintifrs  general  duties,  he  was  required  to  convey  both  shifts  to 
and  from  their  work,  on  a  gasoline  motorcar.  Under  the  rules  of  the 
Compaq,  the  day  shift  left  the  roundhouse  at  6  o'clock  pi.  m.,  and  it  was 
plaintifrs  duty  to  be  there  at  that  time  and  convey  them  in  the  motor- 
driven  car  furnished  by  the  defendant  to  Barton,  and  there  get  the  night 
crew  and  bring  them  back  to  the  roimdhouse  in  time  for  them  to  go  to 
work  at  7  o'clock  p.  m.,  after  which  his  duties  for  the  day  ended.  While 
plaintiff  was  nearing  Lexi  with  the  night  cr^w  on  the  car,  they  ran  upon 
a  cow  lying  on  the  track,  which  could  not  be  seen,  owing  to  the  darkness, 
and  that  the  alleged  negligence  of  defendant  in  failing  to  furnish  proper 
lights  for  the  car,  which,  on  request  of  plaintiff,  defendant  had  promised 
but  had  failed  to  supply. 
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The  particular  work  which  the  crew  was  to  perform  after  arriving  at 
Lcxi  was  not  shown,  except  that  they  were  required  to  do  whatever  mi^ht 
be  found  to  be  done  in  the  roundhouse  and  yards  under  the  direction 
of  their  foreman;  and  whether  they  were  expected  to  work  on  an  engine 
or  car  used  wholly  in  intrastate  commerce,  or  whether  they  were  to  work 
on  an  engine  or  car  used  wholly  in  interstate  commerce,  or  whether 
they  would  work  on  implements  used  both  in  intrastate  and  interstate 
commerce,  the  evidence  does  not  disclose. 

As  to  the  nature  and  extent  of  his  injuries,  the  plaintiff  alleged,  in 
substance :  That  immediately  after  the  collision  he  was  taken  to  a  hospital 
where,  among  other  injuries,  it  was  discovered  that  a  small  stone  about 
the  size  of  a  grape  had  been  inbedded  in  his  skull;  that,  although  at  the 
time  this  injury  was  not  regarded  as  serious,  almost  immediately  after 
its  infliction  he  commenced  to  experience  severe  pains  through  his  head, 
and  especially  on  the  right  side  thereof  j)assing  through  his  right  temple 
into  his  right  eye;  that  said  pains  progressively  continued  to  grow  more 
frequent  and  more  severe  until  the  9th  day  of  May,  1914,  at  which  time 
he  lost  completely  and  permanently  the  sight  of  his  right  eye;  that  about 
ten  days  thereafter  as  a  result  of  said  pains,  which  were  caused  by  and 
were  the  direct  and  proximate  result  of  said  collision,  he  lost  completely 
and  permanently  the  sight  of  his  left  eye,  since  which  date  he  has  been 
permanently  totally  blind.  Where  the  statement  of  additional  facts  may  be 
found  necessary  for  the  consideration  of  any  particular  assignment  of 
errors,  they  will  be  made  when  such  assignment  is  reached  for  considera- 
tion in  due  order. 

The  first  question  presented  for  review,  Was  the  plaintiff  engaged  in 
commerce  between  the  states  at  the  time  of  his  injury,  within  the  mean- 
ing of  the  Employers'  Liability  Act?  has  been  often  under  consideration 
by  both  the  state  and  federal  courts.  Whilst  the  federal  Supreme  G)urt 
has  now  established  an  author itave  test  for  the  determination  of  this  ques- 
tion, the  application  of  this  test  to  the  varied  circumstances  of  each  case 
is  not  entirely  free  from  difficulty,  as  an  examination  of  the  authorities 
will  amply  disclose.  It  would  not  be  useful  to  examine  the  numerous 
decisions  in  which  this  question  has  received  consideration,  for  no  case 
exactly  resembles  another,  and  slight  differences  of  fact  may  be  of  great 
.  importance.  In  view  of  this,  we  will  confine  our  investigation  of  author- 
ities to  the  decisions  of  the  Supreme  Court  of  the  United  States  and  will 
examine  only  such  of  these  as  we  find  helpful  in  applying  the  established 
general  rule  to  our  case. 

[1,  2]  The  approved  test  of  employment  in  such  commerce,  as  stated 
by  the  Supreme  Court,  is:  « 

"Was  the  employee  at  the  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically  a 
part  of  it?"  Shanks  v.  Railroad  Co.,  239  U.  S.  556,  36  Sup.  Ct  188^  60 
L.  Ed.  436.  L.  R.  A.  1916C,  797. 

Applying  this  test,  the  Supreme  Court  has  held  that  the  requisite 
emplo3m]ent  in  interstate  commerce  exists  where  a  car  repairer  is  replacing 
a  drawbar  in  a  car  then  in  use  in  such  commerce  (Wash  v.  New  York, 
N.  H.  &  H.  R.  Co.,  223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A, 
[N.  S.]  44);  where  a  fireman  is  walking  ahead  of  and  piloting  through 
switches  a  locomotive  which  is  to  be  attached  to  an  interstate  train  and 
to  assist  in  moving  the  same  up  a  grade  (Norfolk  &  W.  R.  Co.  v.  Earnest, 
229  U.  S.  114,  33  Sup.  Ct  654,  57  L.  Ed.  1096,  Ann.  Cas.  1914C,  172); 
where  a  workman  about  to  repair  a  bridge  regularly  used  in  interstate 
transportation  is  carrying  from  a  tool  car  to  the  bridge  a  sack  of  bolts 
needed  in  his  work  (Pedersen  v.  Delaware,  L.  &  W.  R.  Co.,  229  U.  S. 
146,  33  Sup.  a.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153)  ;  where  a 
fireman  having  prepared  his  engine  for  a  trip  is  walking  across  adjacent 
tracks  on  a  errand  consistent  with  his  duties  (North  Carolina  R.  Co.  v. 


Digitized  by 


Google 


370  3  WORKMEN'S  COMPENSATION  L.  J.  (Okla.)         [Mar., 

Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C 
159). 

And,  while  not  departing  from  this  test,  the  Supreme  G>urt  also 
has  held  that  the  requisite  employment  in  interstate  commerce  does  not 
exist  where  a  member  of  a  switching  crew,  whose  general  work  extends 
to  both  interstate  and  intrastate  traffic,  is  engaged  in  hauling  a  train  or 
drag  of  cars  all  loaded  with  intrastate  freight  from  one  part  of  the 
«ty  to  another  (Illinois  C  R.  Co.  v.  Behrens,  233  U.  S.  473,  34  Sup.  Ct 
646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163);  where  an  employee  in  a 
colliery  operated  by  the  railroad  company  is  mining  ^oal  intended  to  be  * 
used  in  the  company's  locomotives  moving  in  intrastate  commerce  (Dela- 
ware, L.  &  W.  Co.  V.  Yurkonis,  238  U.  S.  439,  35  Sup.  Ct  902,  59  L.  Ed. 
1397) ;  where  the  plaintiff  is  altering  the  location  of  a  fixture  in  a  machine 
shop  (Shanks  v.  Delaware,  L.  &  W.  Co.,  supra) ;  where  the  plaintiff  was 
engaged  in  transporting  coal  in  a  wheelbarrow  to  defendant's  repair  shop, 
where  both  interstate  and  intrastate  instrumentalities  were  repaired,  for 
the  purpose  of  heating  the  shop  (Illinois  Central  R.  R.  Co.  v.  Cousins,  241 
U.  S,  641,  36  Sup.  Ct  446,  60  L.  Ed.  1216). 

It  may  be  noticed  in  passing  that,  in  the  Cousins  Case,  the  Supreme 
Court  of  the  state  was  of  the  opmion  that,  inasmuch  as  the  heating  of  die 
shop  was  indispensable  to  making  repairs  of  any  kind,  the  work  Cousins 
was  doing  so  directly  and  closely  connected  with  interstate  commerce  as  to 
form  a  part  of  it.  The  federal  Supreme  Court,  however,  in  each  of  these 
cases,  held  that  the  work  in  which  the  respective  plaintiff  was  engaged 
at  the  time  he  was  injured  was  too  remote  from  interstate  transportation 
to  be  practically  a  part  of  it  Now  applying  the  test  to  the  case  at  bar, 
it  seems  clear  to  us  that  the  plaintiff  was  not  engaged  in  interstate  com- 
merce at  the  time  he  received  his  injuries.  The  precise  work  he  was 
engaged  in  was  transporting  workmen  from  the  place  of  their  residence 
to  the  roundhouse  of  the  company.  The  workmen,  it  is  true,  were  em- 
ployed generally  for  the  purpose  of  making  running  repairs  upon  cars  and 
engines  used  in  both  interstate  and  intrastate  commerce  and  were  on  the 
way  to  perform  such  duties  as  might  be  assigned  to  them  under  direction 
of  their  foreman.  But  even  so,  the  work  which  the  plaintiff  was  actually 
doing,  like  that  of  the  coal  miner  in  the  Yurkonis  case,  the  mechanic  in 
the  Shanks  Case,  and  the  laborer  in  the  Cousins  Case,  was  to  remote 
from  interstate  commerce  to  be  practically  a  part  of  it 

[3]  In  connection  with  this  assignment  of  error,  it  is  also  contended 
for  the  first  time  that — 

"If  there  should  be  any  question  as  to  whether  or  not  the  plaintiff  in 
this  case  was  engaged  in  interstate  commerce  at  the  time  of  his  injury, 
the  defendant  was  at  least  entitled  to  have  had  that  question  submitted  to 
the  jury  as  a  question  of  fact." 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bond,  148  Pac  103;  C,  R.  I.  &  P.  Co. 
v.  Felder,  155  Pac.  529;  P.  &  N.  T.  Ry.  Co.  v.  Rosenbloom,  240  U.  S. 
439,  36  Sup.  Ct.  390.  60  L.  Ed.  730;  and  N.  Y.  C.  &  H.  R.  R^.  Co.  v. 
Carr,  238  U.  S.  260,  35  Sup.  Ct.  780,  59  L.  Ed.  1298— are  cited  in  support 
of  this  proposition.  A  sufficient  answer  to  this  is  that  the  defendant  did 
not  ask  to  go  to  the  jury  on  the  question  whether  the  deceased  was 
engaged  in  interstate  commerce,  but  raised  the  question  by  a  demurrer 
to  the  petition  and  a  request  for  a  directed  verdict,  both  of  which  were 
based  upon  the  ground  that  it  appeared  as  a  matter  of  law  that  he  was  so 
engaged.  As  the  only  ruling  requested  was  properly  denied,  it  is  too 
late  to  ask  this  court  to  review  this  question,  now  raised  for  the  first  time. 
L.  &  N.  Ry.  Co.  V.  Parker,  242  U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed.  119. 

[4]  The  accident  which  caused  plaintiff's  injury  occurred  in  the  state 
of  Arkansas,  and  he  bases  his  right  to  recovery  on  a  violation  by  the 
company  of  the  sections  of  the  1911  Session  Laws  of  that  state,  referred 
to  in  defendant's  next  assignment  of  error.    The  parts  of  these  sections. 
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to  wit,  sections  2  and  5  of  No.  88,  necessary  to  notice,  provide  in  sub- 
stance as  follows: 

That  every  common  carrier  by  railroad  shall  be  liable  for  all  damages 
to  any  person  suffering  injury  while  he  is  employed  by  such  carrier,  when 
such  injury  results  in  whole  or  in  part  by  reason  of  any  insufficiency  of 
roadbed  and  tracks,  or  structures  or  machinery  and  equipment,  or  lights 
and  signals  in  switching  and  terminal  yards,  or  rules  and  regulations  and 
of  number  of  employees  to  perform  the  particular  duties  with  safety  to 
themselves  or  their  coemployees,  or  any  other  insufficiency;  or  by  reason 
of  any  defect,  which  defect  is  due  to  its  negligence,  in  its  cars,  engines, 
motors,  appliances,  machinery,  track,  roadbed,  boats,  works,  wharves,  or 
other  equipment ;  that  if  an  employee  of  such  common  carrier  shall  receive 
any  injury  by  reason  of  any  defect  in  any  of  its  cars,  engines,  motors, 
etc.,  such  common  carrier  shall  be  deemed  to  have  had  knowledge  of  such 
defect  before  and  at  the  time  such  injury  is  sustained,  and,  when  the 
fact  of  such  defect  shall  be  made  to  appear  in  the  trial  of  any  action 
against  any  such  common  carrier  for  damages  on  account  of  such  injuries 
so  received,  the  same  shall  be  prima  facie  evidence  of  negligence  on  the 
part  of  such  common  carrier. 

The  first  contention  made  by  counsel  for  defendant  under  this  assign- 
ment of  error  is  that  inasmuch  as  the  evidence  conclusively  shows  that 
motorcars,  such  as  die  one  in  use  at  the  time  of  the  accident,  are  designed 
for  use  during  the  daylight  hours  and  are  constructed  originally  without 
headlights,  headlights  not  being  essential  for  the  purpose  for  .which  they 
are  designed,  it  cannot  be  said  that  the  injury  suffered  by  the 'plaintiff 
was  caused  by  a  defect  in  the  motorcar,  or  that  the  defect  was  due  to  the 
negligence  of  the  company,  within  the  meaning  of  the  statute  pleaded. 

It  is  quite  true  that  cars  of  this  class  are  almost  exclusively  used 
during  daylight  hours,  and,  of  course,  when  so  used  a  headlight  is  not 
an  essential  part  of  their  equipment  and  its  absence  would  not  constitute 
a  defect  in  the  motorcar.  But  it  seems  to  us  a  different  rule  ought  to 
apply  where,  as  in  the  case  at  bar,  the  defendant  takes  a  motorcar  designed 
for  use  in  daylight  only,  and  requires  an  employee  to  use  it  after  dark, 
without  lights,  for  a  purpose  for  which  it  was  not  originally  designed. 
The  evidence  shows  that  the  plaintiff  began  the  use  of  this  motorcar  in 
August,  1912;  that  during  the  month  of  September  the  days  had  grown 
■  so  short  that  it  was  impossible  for  him  to  make  his  return  trip  with  * 
the  night  shift  during  daylight;  that,  realizing  the  danger  of  operating 
the  car  after  dark  ,the  plaintiff  made  requisition  of  the  storekeeper  for  a 
headlight,  which  request  was  refused;  that  he  th^n,  in  a  personal  conver- 
sation widi  Mr.  French,  the  master  mechanic  and  his  superior  officer, 
explained  the  danger  and  renewed  his  request  that  lights  be  furnished; 
that  Mr.  French  promised  to  do  his  best  to  have  the  car  equipped  with 
lights  and  requested  plaintiff  to  continue  to  operate  the  car  in  the  mean- 
time without  lights.  The  master  mechanic  also  testified  that  it  was  danger- 
ous to  operate  this  car  after  night  without  lights.  It  is  true  that  the 
same  witness  testified  that  the  plaintiff  was  not  especially  required  to 
operate  die  car  after  dark,  but  this  testimony  is  qualified  by  his  further 
statement  that  the  plaintiff  was  required  to  use  the  car  for  the  particular 
work  in  which  he  was  engaged  at  the  time  of  the  injury,  between  the 
hours  of  6  and  7  in  the  morning  and  6  and  7  in  the  evening,  and  that  the 
plaintiff  had  no  authority  to  change  the  time  during  which  he  used  the  car. 

In  2  Words  and  Phrases,  1931,  we  find  that  a  "defect"  may  be  the 
result  of  some  inadaptation  of  an  instrumentality  to  its  purposes;  and 
that  when  machinery  was  perfect  of  its  kind  and  in  good  repair,  but  un- 
suitable for  the  purpose  for  which  it  was  used,  it  was  a  "defect"  within 
the  meaning  of  a  statute  providing  that  employers  shall  be  liable  for 
defects,  etc  Geloneck  v.  Dean  Steam  Pump  Co.,  165  Mass.  202,  43  N.  E. 
85.  Similarly,  we  think  it  may  be  reasonably  said  that  the  plaintiff  suf- 
fered his  injuries  by  reason  of  a  defect  in  the  motorcar  which  was  created 
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by  the  un suitableness  of  the  purpose  for  which  it  wms  being  used  by  the 
company. 

As  the  question  raised  by  the  latter  part  of  this  assignment  of  error 
is  not  much  stressed  by  counsel  in  their  brief  and  we  are  unable  to 
perceive  how  any  substantial  right  of  the  defendant  could  be  unjoriotlsly 
affected  by  the  action  of  the  trial  court  complained  of,  even  if  we  assume 
that  it  was  erroneous,  we  do  not  deem  it  necessary  to  give  it  extended 
notice 

[5]  The  next  assignment  of  error  deals  with  the  action  of  the  trial 
court  in  refusing  to  give  numerous  instructions  requested  by  counsel  for 
the  defendant.  Many  of  these  requested  instructions  merely  present  for 
review  the  questions  already  considered  herein,  in  somewhat  different 
form;  whilst  others  deal  with  the  doctrine  of  assumed  risk  and  con- 
tributory negligence  as  applicable  to  causes  arising  under  the  federal 
Employers'  Liability  Act;  others  raise  the  question  of  the  sufficiency 
of  the  evidence  to  show  that  the  loss  of  eyesight  of  the  plaintiff  was  the 
result  of  the  injury  received;  and  others  whether  the  action  was  com- 
menced within  the  time  prescribed  by  the  two-year  statute  of  limitations; 
and  others  the  sufficiency  of  a  certain  release  executed  by  the  plaintiff  to 
^  relieve  the  defendant  from  liability. 

Without  noticing  in  detail  the  requested .  instructions  falling  within 
the  first  two  of  the  foregoing  classes,  it  is  sufficient  to  say  of  them  that 
we  have  examined  them  all  very  carefully  and  are  of  the  opinion  that, 
in  so  far  as  they  state  correct  principles  of  law  applicable  to  the  theory 
pf  the  case  at  bar,  as  hereinbefore  outlined,  they  have  been  substantially 
covered  in  the  instructions  given  by  the  court  upon  its  own  motion.  This 
is  all  that  is  required. 

[6,  7]  The  most  serious  question  raised  presented  by  this  assignment 
is  the  sufficiency  of  the  evidence  to  show  that  the  injuries  received  by  the 
plaintiff  were  the  cause  of  his  subsequent  total  loss  of  sight.  Of  necessity, 
opinion  evidence  was  largely  resorted  to  upon  this  point,  and,  as  usiud, 
there  was  a  shsirp  conflcit  in  the  testimony  of  the' experts  for  the  respective 
sides.  This  evidence  as  it  appears  in  the  record  is  quite  voluminous,  and 
no  useful  purpose  could  be  served  by  setting  it  out  in  detail  in  this  opinion 
or  commenting  on  it  at  any  great  length.  It  is  sufficient  to  say  of  it 
that  we  have  examined  it  all  very  carefully  and  are  satisfied  that  the 
finding  of  the  jury  in  favor  of  the  plaintiff  is  reasonably  sustained  by  the 
evidence. 

The  plaintiff  in  a  civil  action  is  not  r^quir^d  to  prove  his  cause  beyond 
any  reasonable  doubt;  if  he  makes  it  appear  to  be  more  probable  that 
the  injury  came  in  whole  or  in  part  from  the  negligence  alleged  than 
from  any  other  cause,  that  is  sufficient  St.  Louis  &  S.  F.  Co.  v.  Rushing, 
31  Okl.  231,  120  Pac.  973;  St.  Louis  &  S.  F.  Co.  v.  Hart,  45  Okl.  659,  1« 
Pac.  436. 

[8,  9]  Instruction  No.  22  requested  by  the  defendant  and  refused  by 
the  court  relates  to  the  applicability  of  the  two-year  statute  of  limitations. 
The  record  shows  that  the  accident  occurred  on  September  28,  1912,  and 
that  the  action  was  commenced  on  the  28th  day  of  September,  1914. 
The  calendar  introduced  in  evidence  shows  that  September  27,  1914,  fell 
on  Sunday.    Section  5341,  Revised  Laws  1910,  provides: 

"The  time  within  which  an  act  is  to  be  done  shall  be  commputed  by 
excluding  the  first  day,  and  including  the  last;  if  the  last  day  be  Sunday, 
it  shall  be  excluded." 

In  view  of  this  statute,  it  seems  quite  clear  that  the  action  was  com- 
menced within  two  years,  and  therefore  was  not  barred  by  the  statute  of 
limitations. 

[10,  11]  Requested  instruction  No.  23  relates  to  the  sufficiency  of  the 
release  executed  by  the  plaintiff  to  exonerate  the  plaintiff  from  liability 
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The  undisputed  evidence  shows  that,  after  an  absence  from  work  of  four 
or  five  days  on  account  of  his  injuries,  the  plaintiff  resumed  his  former 
employment,  without  any  protest  from  defendant  and  without  signing  a 
release  or  a  contract  of  re-employment  After  the  plaintiff  had  been  at 
work  for  about  six  weeks,  the  defendant  presented  a  release,  which  he 
was  required  to  sign  on  pain  of  being  discharged  from  its  services.  This 
release  recited,  in  substance,  that  the  plaintiff  had  received  certain  in- 
juries, and  that,  in  consideration  of  re-employment  for  such  time  only 
as  may  be  satisfactory  to  the  company,  he  releases  said  company  from  all 
claims  for  damages  for  said  injuries.  It  is  true  that  there  is  considerable 
conflict  in  the  authorities  as  to  whether  or  not  re-employment  constitutes 
sufficient  consideration  to  support  a  release  of  this  character.  Many  re- 
spectable authorities  hold  tharin  .the  absence  of  fraud,  duress,  or  mistake, 
re-employment  is  a  sufficient  consideration  to  support  such  a  contract 
But  that  is  not  the  precise  question  presented  by  the  fac^s  in  the«case  at 
bar.  Although  the  release  herein  was  designated  a  contract  of  re-em- 
ployment, it  was  not  so  in  fact  The  plaintiff,  as  we  have  seen,  had  not 
been  discharged  from  the  services  of  the  company,  nor  had  he  quit  work 
voluntarily  except  for  a  temporary  absence  of  five  or  six  days  immediately 
after  the  injury,  after  which  he  voluntarily  returned  and  continued  his  work 
for  a  period  of  six  weeks  before  he  was  required  to  sign  the  release.  In  these 
circumstances  the  courts  seem  quite  uniformly  to  hold  that  such  a  contract, 
not  being  a  contract  of  re-employment,  is  void  for  want  of  consideration 
Purdy  v.  Rome  W.  &  R.  Co.,  125  N.  Y.  209,  26  N.  E.  255,  Am.  St  Rep.  736; 
M.,  K.  &  T.  Ry.Co.  v.  Smith,  98  Tex.  47,  81  S.  W.  23,  66  L.  R.  A.  74r, 
107  Am.  Am.  St  607;  Potter  v.  Detroit,  G.  H.  &  M.  Ry.  Ry.  Co.,  122  Mich. 
179,  81  N.  W.  80,  82  N.  W.  245. 

On  the  next  assignment  of  error  it  is  only  necessary  to  say  that  we 
have  examined  the  instructions  given  by  the  court  to  which  counsel  made 
objections,  and  find  that,  when  they  are  considered  together  with  all  the 
other  instructions  given,  they  state  the  law  applicable  to  the  case  with 
substantial  accuracy. 

Finding  no  reversible  error  in  the  actions  of  the  trial  court  herein- 
before considered,  and  observing  nothing  in  the  record  indicating  that 
the  verdict  rendered  was  induced  by  passion  or  prejudice,  we  are  unable 
to  say  that  it  is  excessive  solely  on  account  of  the  amount  of  recovery 
allowed. 

[12]  iThe  evidence  showed  the  plaintiff  to  be  a  young  man,  26  years 
of  age,  and  an  expert  mechanic  who  at  the  time  of  his  injury  was  re- 
ceiving $135  per  month.  The  mortuary  table  introduced  in  evidence  shows 
his  expectancy  of  life  to  be  38  years.  During  that  period  he  would 
earn  at  his  then  rate  of  wages  alone  $68,400.  This  would  be  sufficient  to 
support  the  verdict  rendered  on  a  compensatory  basis  alone.  But  when, 
in  addition  to  this,  the  pain  endured  by  the  plaintiff  and  the  inconvenience 
and  humiliation  he  will  necessarly  suffer  from  going  through  life  totally 
blind  is  considered,  it  cannot  be  said  that  the  verdict  returned  is  excessive. 

Section  6005,  Revised  Laws  1910,  provides: 

"No  judgment  shall  be  set  aside  or  new  trial  granted  by  any  appellate 
court  of  this  state  in  any  case,  civil  or  criminal,  on  the  ground  of  misdirec- 
tion of  the  jury  or  the  improper  admission  or  rejection  of  evidence,  or 
as  to  error  in  any  matter  of  pleading  or  procedure,  unless,  in  the  opinion 
of  the  court  to  which  application  is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error  complained  of  has  probably  resulted 
in  a  miscarriage  of  justice,  or  constitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right." 

And,  of  the  errors  assigned  of  the  class  mentioned  in  the  statute 
which  we  have  nbt  specifically  noticed  it  is  sufficient  to  say  that,  after 
a  careful  examination  of  the  entire  record,  it  does  not  appear  to  the 
court  that  there  were  any  errors  of  this  sort  which  have  probably  resulted 


Digitized  by 


Google 


374  3  WORKMEN'S  COMPENSATION  L.  J.  (Pa.)  [Mar^ 

w 

in  a  misscarriage  of  justice  or  which  constitute  a  substantial  violation  of 
anv  constitutional  or  statutory  right  of  the  defendant 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concur,  except  Turner,  J.,  who  was  absent  and  not 
participating. 


SUPREME  COURT  OF  PEAVSYLVANIA. 


'SMITH 

V. 

STATE  WORKMEN'S   INS.   FUND.* 

1.  MASTER  AND  SERVANT— RELATION— INDEPENDENT  CON- 

TRACTOR. 

Where  a  person  lets  out  work  to  another,  and  the  contractec  reserves 
the  control  over  the  work  of  workmen,  the  relation  of  contractor  and 
contractee  exists,  and  not  that  of  master  and  servant. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.). 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— RIGHT   TO   COMPENSATION— "INDEPENDENT   CON- 
TRACTOR." 

One  contracting  to  transfer  freight  between  cars  at  stipulated  price 
and  having  control  of  the  method  of  work  and  employment  and  payment 
of  necessary  labor,  is  not  an  employee,  but  an  "independent  contractor" 
whose  widow  is  not  entitled  to  compensation  under  Workmen's  Com- 
pensation Act  for  his  death  in  the  course  of  such  work. 

(For  other  cases,  see  Master  and  Seravnt,  Dec  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and   Second 
Series,  Independent  Contractor.) 

Appeal  from  Court  of  Common  Pleas,  Lycoming  County. 

Jennie  V.  Smith  appeals  from  the  Workmen's  Compensation  Board's 
dismissal  of  appeal  from  the  report  of  a  referee.  From  a  judgment 
reversing  the  decision  of  the  Board,  the  State  Workmen's  Insurance 
Fund  appeals.    Reversed. 

Argued  before  Brown,  C.  J.,  and  Potter,  Stewart,  Frazcr,  and  Walling, 
JJ. 

Samuel  I  Spyker,  of  Huntingdon,  and  Francis  H.  Bohlen,  of  Philadel- 
phia, for  appellant. 

Otto  G.  Kaupp,  of  Williamsport,  for  appellee. 

Stewart,  J.  The  complainant  is  the  widow  of  John  V.  Smith,  who 
died  at  Masten,  in  this  state,  the  place  of  his  residence,  on  the  50th  of 
September,  1916,  as  the  result  of  an  accident  occurring  in  the  course  of 
his  employment  a  few  days  prior.  At  the  time  of  the  accident  the 
husband  was  engaged  in   transferring  freight,  including  raw  hides,   in 

♦  Decision  rendered,  Oct.  7,  1918.     105  Atl.  Rep.  90. 
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carlroad  lots,  from  standard  gauge  cars  belonging  to  the  Susquehanna  & 
New  York  Railroad,  over  whose  lines  such  freight  had  been  transported, 
to  narrow  gauge  cars  for  transshipment  over  a  narrow  gauge  logging  road 
operated  by  Charles  W.  Sones,  to  a  station  on  said  road  known  as  Hills- 
grove.  The  accident  he  sustained,  resulting  in  his  death,  was  the  introduc- 
tion into  his  system  through  a  superficial  external  excoriation  on  his 
person  of  anthrax  germs  latent  in  the  hides  handled.  The  answer  filed 
to  the  complaint  denied  that  anthrax  is  an  injury  as  defined  in  the  Work- 
men's Compensation  Act  of  1915  Act  June  2,  1915  [P.  L.  736]) — a  ques- 
tion which,  as  we  view  the  case,  calls  for  no  discussion  here,  and  we  there- 
fore omit  any  discussion  of  it — and  further,  alleged  that  the  deceased 
husband  was  not  the  employee  of  the  party  complained  against,  C  W. 
Sones,  the  party  owning  and  operating  the  narrow  gauge  road  at  the  time 
the  infection  was  contracted;  the  allegation  in  support  of  this  proposition 
being  that  the  husband  was  an  independent  contractor  for  the  transfer  of 
freight  between  the  broad  and  narrow  gauge  roads  at  the  time  of  the 
occurrence.  The  complaint  and  answer  were  referred.  In  the  testimony 
taken  before  the  referee  it  was  developed  that  the  employment  of  the 
complainant's  husband  in  the  transferring  of  freight  at  Masten  was  the 
subject  of  a  written  contract  between  himself  and  C.  W.  Sones,  and  that 
this  contract  was  governing  at  the  time  the  injury  was  received.  In  a 
written  communication  signed  by  Sones  addressed  to  John  V.  Smith,  the 
husband,  under  date  of  1st  of  June,  1913,  this  appears: 

"This  will  confirm  our  understanding  relative  to  transferring.    Our 

understanding  and  agreement  is  that  you  are  to  transfer  all  inbound  and 

outgoing  freight  in  car  lots  at  Masten,  with  the  exception  of  lumber,  from 

narrow  gauge  to  standard  gauge  and  from  standard  gauge  to  narrow  gauge 

/tars,    all    freight   received    there,   at   the    following   prices,    namely: 

"Bituminous  coal  at  five  cents  per  ton;  leather,  hides,  and  oats  at 
twenty- five  cents  per  ton;  hair  in  bales  and  bark  in  bags  at  fifteen  cents 
per  ton ;  boxes  and  bales  at  eight  cents  per  ton ;  empty  carboys  and  empty 
barrels,  one  cent  each.    Lime  and  Fleshings,  25c. 

"Our  understanding  is  that  this  transferring  is  to  be  done  in  a  good 
and  workmanlike  manner;  leather  cars  to  be  loaded  in  accordance  with 
instructions  from  the  Elk  Tanning  Company. 

"You  are  to  load  or  unload  each  standard  gauge  car  within  the  time 
Hmit  in  order  that  no  demurrage  charges  may  accrue;  you  are  to  be 
responsible  for  any  breakage  thafr^tnay  occur  while  transferring. 

"Settlement  to  be  made  in   cash,  on  or   about  the   15th  of   each 
month,  for  the  amount  transferred  during  the  preceding  calendar  month. 

"This  contract  to  be  in  full  force  and  effect  unless  revoked  by  either 
party  by  thirty  days'  notice  in  writing. 

"Your   acceptance   of   this   will   be   sufficient   contract   betweens   us. 

[Signed]  C.  W.  Sones." 

Appended  to  this  communication  is  the  following  acceptance  ad- 
dressed to  said  Sones: 

"The  above  is  in  accordance  with  understanding  we  have  had  in  regard 
to  transferring  at  Masten.  I  hereby  accept  the  terms  and  conditions  as 
set  forth. 

[Signed]  John  V.  Smith." 

The  finding  of  the  referee  was: 

"That  under  and  by  virtue  of  the  above  contract  the  deceased  at 
various  times  employed  divers  persons  or  laborers  who  assisted  him 
in  the  work  he  had  contracted  to  do  in  about  the  said  transfer,  hiring 
and  discharging  such  employees,  and  paying  them  such  wage  as  might 
be  agreed  upon  between  him  and  them;  that  the  work  of  transferring 
was  solely  under  the  charge  and  care  of  the  said  deceased,  who  was 
responsible  to  the  defendant  for  all  breakage  that  might  occur  in  the 
transferring,  and  for  the  demurrage  that  might  arise  by  reason  of  any 
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delay  in  loading  or  unloading  from  the  standard  cars;  and  that  he  was 
paid  therefor  at  the  rates  and  in  the  manner  set  forth  in  the  above- 
mentioned  contract;  his  time,  manner  of  working,  the  number  and  con- 
trol of  the  men  being  matters  entirely  within  the  control  of  the  said  John 
V.  Smith." 

His  legal  conclusion  was: 

"That  claimant  has  not  brought  herself  within  the  purview  of  section 
307  of  the  Workmen's  Compensation  Act  of  June  2,  1915  (P  .L.  736), 
and  her  claim  must  therefore  be  disallowed,  and  her  claim  petition  dis- 
missed." 

[1,  2]  From  this  disallowance  of  the  claim  by  the  referee  an  appeal 
was  taken  to  the  Compensation  Board,  where,  after  a  hearing,  the  findings 
and  conclusions  of  the  referee  were  sustained  and  the  appeal  dismissed. 
An  appeal  followed  to  the  court  of  common  pleas  of  Lycoming  county, 
two  errors  being  therein  assigned,  both  of  law,  one  directed  to  tfic  ruling 
of  the  referee,  sustained  by  the  board,  adjudging  the  deceased  husband  to 
have  been  an  independent  contractor  when  his  injury  for  whidi  com- 
pensation is  provided  by  the  Workmen's  Compensation  Act.  Both  assign- 
ments were  sustained.  The  dedsion  of  the  board  was  reversed,  and  the 
compensation  claimed  was  accordingly  awarded.  From  the  judgment  so 
entered  we  have  this  appeal  by  the  State  Workmen's  Insurance  Fund. 
The  questions  raised  are  the  same  as  were  before  the  court  below  and 
there  elaborately  argued.  For  the  reason  heretofore  stated,  we  shall  con- 
fine the  discussion  to  the  single  question  raised  by  the  first  assignment, 
namely,  whether  the  relation  of  employer  and  employee,  or,  in  other 
words,  master  and  servant,  existed  between  these  parties  when  the  injury, 
the  subject  of  the  complaint,  was  sustained.  Except  as  such  relation 
existed  the  case  admittedly  does  not  fall  within  the  protection  of  the" 
statute.  Inasmuch  as  we  are  of  one  mind  that  the  relation  existing  be- 
tween the  parties  was  not  that  of  employer  and  employee,  but  that  of 
contractor  and  contractee,  the  other  question,  as  to  whether  the  injury 
complained  of  is  such  as  the  statute  contemplates  and  falls  within  its 
provisions,  becomes  purely  academic,  and  an  affirmative  conclusion  with 
respect  to  it  would  be  without  result  We  therefore  dismiss  it  from  con- 
sideration. 

The  remaining  question  admits  of  but  little  discussion.  The  nature 
and  character  of  employment  of  John  V.  Smith,  the  claimant's  husband, 
are  fixed  by  the  terms  of  the  contract  Aat  we  have  above  recited  between 
him  and  the  manager,  C.  W.  Sones.  This  contract  is  entirely  intelligible, 
covering  the  whole  case  to  the  minutest  detail,  omitting  nothing  that  is 
at  all  pertinent  or  that  would  be  helpful  to  its  understanding  or  applica^ 
tion.  The  chief  characteristics  of  the  husband's  employment  are  succinctly 
asserted  in  the  referee's  finding  above  given.  These,  together  with  one 
other  which  follows  by  necessary  implication,  namely,  that  by  this  contract 
the  employer  reserved  to  himself  no  right  in  connection  with  the  work  to 
be  done,  excepting  the  right  to  question  the  sufficiency  of  the  result  ac- 
complished, measured  by  the  requirements  of  the  contract,'  state  the 
whole  case.  Where  this  latter  feature  is  of  the  substance  of  the  contract, 
it  has  been  uniformly  held,  and  nowhere  more  strictly  and  explicitly  than 
in  our  own  state,  that  the  one  employed  is  an  independent  contractor.  The 
general  rule  is  thus  stated:  Where  a  person  lets  out  work  to  another, 
the  contractee  reserving  no  control  over  the  work  or  workmen,  the  re- 
lation of  contractor  and  contractee  exists,  and  not  that  of  master  and 
servant  (Wood  on  Master  and  Servant  [2d  Ed.]  593;  26  Cyc.  1084),  or  as 
stated  by  Sherman  &  R«dfield  on  Neg.  §  74: 

"If  one  renders  service  in  the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his  work,  and  not  as  to 
the  means  by  which  it  is  accomplished,  it  is  an  independent  emplo)rmcnt.'* 

It  is  only  necessary  to  cite  in  further  support  from  among  our  own 
cases  Harrison  v.  Collins,  86  Pa.  153,  27  Am.  Rep.  699,  Smith  V.  Simmons, 
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103  Pa.  32,  49  Am.  Rep.  113,  and  McColligan  v.  Penna.  R.  R.  Co.,  214 
Pa.  229,  63  Atl.  792.  6  L.  R.  A.  (N.  S.)   544,  112  Am.  St.  Rep.  739. 

We  need  not  stop  to  consider  any  supposed  distinction  between  the 
terms  "employer  and  employee,''  and  "master  and  servant"  The  act 
of  June  2,  1915  (P.  L.  736),  under  which  the  present  claim  is  preferred, 
leaves  us  without  occasion  to  do  this,  since  by  express  terms  the  act,  in 
section  103,  declares  the  term  "employer,"  as  used  in  the  act  to  be 
synonymous  with  "master,"  and  in  section  104  the  term  "employee"  is  to 
be  regarded  as  synonymous  with  "servant."  At  the  time  of  the  passage 
of  the  act  the  words  "master  and  servant"  had  a  fixed  and  determined 
meaning,  while  the  relation  of  master  and  servant,  and  the  duties,  obliga- 
tions, and  responsibilities  arising  thereunder,  were  clearly  defined  and 
established.  It  was  in  full  view  of  this  fact  that,  without  attempting  any 
distinction  between  the  term  "employee"  and  the  term  "servant,"  the  act 
declares  that  for  purposes  within  its  provisions  the  two  terms  shall  be 
regarded  as  synon)rmous.  It  results  from  what  we  have  said  that  the 
case  admits  of  no  other  conclusion  than  that  the  husband  of  the  claimant 
was  an  independent  contractor  when  he  sustained  the  injury  from  which 
he  died.  The  case  therefore  does  not  fall  within  the  provisions  of  the 
Compensation  Act  of  1915. 

The  judgment  is  accordingly  reversed. 


♦  ♦# 


COURT  OF  CIVIL  APPEALS  OF  TEXAS. 

Beaumont. 


SHERRILL 

UNION  LUMBER  CO.     (No,  390.)* 

3.  CONTRACTS —  WORKMEN'S     COMPENSATION     ACT  — CON- 

TRACTS  CONCERNING  MEDICAL  FEES— VALIDITY. 

It  was  not  against  public  policy,  under  the  Workmen's  Compensation 
Act,  pt  1,  §  7  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  524^),  for  an 
employer  to  agree  to  pay  a  doctor  a  salary,  the  employer  to  retain  the 
medical  fees  allowed  by  the  insurance  association. 

(For  other  cases,  see  Contracts,  Dec.  Dig.  §  108 [2].) 

4.  CONTRACTS— PARI     DELICTO  —  WORKMEN'S     COMPENSA- 

TION  ACT. 

If  it  is  against  public  policy  for  an  employer  to  contract  to  pay  a 
doctor  a  salary  and  retain  the  medical  fees  allowed  by  the  insurance  as- 
sociation under  Workmen's  Compensation  Act,  pt.  1^  §  7  (Vernon's  Sayles' 
Ann.  Gv.  St  1914,  art.  5246k),  physician  entering  mto  such  a  contract  is 
in  pari  delicto  and  cannot  sue  the  employer  for  such  fees,  having  received 
and  retained  his  salary,  since  he  cannot  affirm  in  part  and  repudiate  in  part. 

(For  other  cases,  see  Contracts,  Dec.  Dig.  §  138 [4].) 

Appeal   from   District   Court   Liberty   County;   J.   Llewellyn,   Judge. 
Action  by  E.  A.  Sherrill  against  the  Union  Lumber  Company.    Judg- 
ment for  defendant,  and  plaintiff  appeals.    Affirmed. 

♦  Decision  rendered,  Nov.  29,  1918.    207  S.  W.  Rep.  149. 
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E.  B.  Pickett,  Jr.,  of  Liberty,  for  appellant 

Huggins  &  Kayscr,  of  Houston,  and  H.  E,  Marshall,  of  Liberty,  for 
appellee. 

HiGHTowKR.  Jr.,  C.  J.  We  adopt,  as  substantially  correct,  the  follow- 
ing statement  of  the  nature  and  result  of  this  suit,  as  found  in  the  brief 
of  plaintiff  in  error,  and  which  is  concurred  in  by  the  defendant  in  error: 

This  suit  was  filed  by  Dr.  E.  A.  Sherrill,  as  plaintiff,  against  the 
Union  Lumber  Company,  as  defendant,  for  the  sum  of  $17^»  plaintiff 
claiming  that  such  sum  was  due  him  for  medical  treatment  rendered  to 
injured  employees  of  the  defendant  company  during  the  first  week  of 
their  injuries,  in  accordance  with  the  Workmen's  Compensation  Act  of 
this  state.  The  defendant.  Union  Lumber  Company,  operated  a  sawmil 
at  Milvid,  in  Liberty  county,  and  on  January  1,  1914,  the  plaintiff  entered 
its  employ  as  a  physician  for  a  salary  of  $150  per  month ;  and  in  August, 
1914,  his  salary  was  reduced  to  $101.50;  and  on  May  1,  1915,  another 
change  was  made  with  respect  to  the  cash  compensation  plaintiff  was  to 
receive,  and  from  the  last-named  date  plaintiff  was  to  receive  as  cash 
compensation  all  the  medical  fees  that  should  be  collected  by  the  defendant 
company  from  its  employees,  less  $40,  it  being  agreed  and  understoood 
between  plaintiff  and  defendant  that  the  latter  would  collect  from  every 
married  man  on  its  pay  roll  $1.75,  and  from  each  single  man  75  cents. 

It  was  alleged  by  the  plaintiff  that  when  he  first  entered  the  defen- 
dant's service,  on  Jamrary  1,  1914,  and  when  later  the  amount  of  salary 
to  be  paid  him  was  changed  twice,  as  above  stated,  his  contract  and 
agreement  with  the  defendant  further  was  that  said  compensation  above 
stated  should  not  include  the  medical  services  or  treatment  which  plaintiff 
might  render  to  employees  of  defendant  during  their  first  week  of  in- 
juries, and  that  it  was  also  a  part  of  the  agreement  and  contract  between 
plaintiff  and  defendant  that  plaintiff  was  to  be  allowed  to  engage  in  such 
other  practice,  including  treatment  of  injured  employees  during  their  first 
week  of  injuries,  as  he  might  be  called  upon  to  perform,  and  which  he 
would  have  to  attend  to;  and  that,  for  the  medical  services  and  attention 
which  plaintiff  might  render  to  any  injured  employee  of  defendant  during 
'  the  first  week  of  injury,  he  was  to  receive  the  fee  paid  therefor  by  the 
insurance  company  with  which  defendant  might  be  carrying  its  risk,  in 
accordance  with  the  terms  of  the  Workmen's  Compensation  Act  of  this 
state  (Acts  33d  Leg.  c.  179  [Vernon's  Sayles'  Ann.  Gv.  St  1914,  arts. 
5246h  to  S246zz7.z),  It  was  further  alleged  by  plaintiff  that,  after  he 
would  render  such  medical  services  to  injured  employees  during  their  first 
week  of  injuries,  he  would  make  up  a  monthly  account  or  statement,  and 
send  same  to  the  defendant  for  the  purpose  of  having  defendant  collect 
the  sums  so  due  plaintiff  from  the  insurance  company  which  was  liable 
for  same,  and  then  to  place  such  collections  to  the  credit  of  plaintiff  on 
the  ledger  account  which  plaintiff  had  with  defendant,  and  that  while 
that  course  of  dealing  was  followed  the  defendant  did  collect  upon  such 
account  the   sum  of  $1,753.50,  which  it  refused   to  pay   plaintiff. 

The  defendant.  Union  Lumber  Company,  answered  by  general  denial, 
and  also,  by  exception  and  defensive  plea,  interposed  the  two-year  statute 
of  limitation  to  all  of  the  items  contained  in  plaintiff's  petition  for  services 
rendered  by  plaintiff  two  years  prior  to  the  filing  of  this  suit.  The 
defendant  also  reconvened  against  plaintiff  for  the  sum  of  $429.66,  claim- 
ing that  amount  as  a  balance  against  plaintiff  on  account  of  cash  and 
certain  articles  of  value  which  defendant  had  furnished  to  plaintiff  while 
he  was  in  its  employ. 

The  case  was  tried  with  a  jury,  and  was  submitted  upon  one  special 
issue,  and,  upon  \he  jur/s  answer  thereto,  judgment  was  rendered  that 
plaintiff  should  take  nothing  against  defendant  on  his  cause  of  action, 
and  that  the  defendant  should  recover  on  its  cross-action  against  plaintiff 
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the  sum  of  $429.66,  with  legal  interest.  Plaintiirs  motion  for  new  trial 
having  been  overruled,  a  writ  of  error  was  prosecuted  by  him  to  this 
court. 

[1]  The  first,  second,  and  third  assignments  of  error  are  grouped,  and 
treated  together,  and  they  all  relate  to  the  action  of  the  trial  court  re- 
garding the  one  special  issue  submitted  to  the  jury,  and  in  refusing 
a  special  issue  instead  thereof  requested  by  plaintiff  in  error.  The  special 
issue  submitted  by  the  court  for  the  jury's  answer  was  as  follows: 

"Was  it  understood  or  agreed  by  and  between  Dr.  Sherrill  and  the 
Union  Lumber  Company  that  he,  Dr.  Sherrill,  should  receive  the  fees 
due  from  the  insurance  company  for  treatment  of  injured  employees  for 
the  first  seven   days?     (Answer   Yes   or   Nt).)" 

In  the  same  connection  the  court  told  the  jury  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  the  affirmative  of  the  above 
question  by  a  preponderance  of  the  evidence. 

The  special  issue  which  plaintiff  in  error  requested  the  court  to 
submit  to  the  jury  was  as  follows: 

"Was  it  understood  and  agreed  by  and  between  the  plaintiff,  Dr.  E. 
A.  Sherrill,  and  the  defendant,  Union  Lumber  Company,  that  the  monthly 
compensation  plaintiff  was  to  be  paid  by  defendant  included  the  medical 
treatment  or  attention  which  plaintiff  rendered  to  injured  employees  during 
the  first  seven  days  after  injury?    (Answer  Yes  or  No.)" 

And  'in  this  connection  the  court  was  asked  to  instruct  the  jury  that 
the  burden  of  proof  was  upon  the  plaintiff  to  establish  the  negative  of  the 
above  question  by  a  preponderance  of  the  evidence. 

Plaintiff  in  error  in  due  time  objected  to  the  form  of  the  issue  as 
submitted  by  the  court  to  the  jury,  which  objection  was  overruled,  and  the 
action  of  the  court  in  that  respect  excepted  to,  and  the  action  of  the 
court  in  declining  to  submit  the  special  issue  requested  by  plaintiff  in 
error  was  also  duly  excepted  to.  The  proposition  found  in  plaintiff  in 
error's  brief  under  these  assignments  is  as  follows: 

"The  court's  charge  should  be  so  framed  and  expressed  as  to  directly 
and  clearly  present  the  very  issue  raised  by  plaintiffs  pleadings  and  having 
testimony  to  support  it,  and  it  is  error  to  ignore  such  issue,  and  to  fail 
to  directly  and  clearly  present  the  same,  where  the  plaintiff  has  properly 
requested  a  special  charge  thereon." 

To  the  question  as  submitt^  by  the  court  to  the  jury,  as  above  shown, 
the  jury  gave  a  negative  answer. 

It  is  contended  by  plaintiff  in  error  that  there  is  a  vast  distinction 
between  the  issue  as  submitted  by  the  court  and  that  requested  to  be 
submitted  by  him,  and  that  the  issue  made  by  plaintiff  in  error,  according 
to  his  pleading  and  evidence,  was  not  submitted  to  the  jury  at  all,  and 
also  that  the  issue  as  submitted  by  the  court  really  had  no  dispute  in  the 
evidence. 

After  a  very  careful  consideration  of  plaintiff  in  error's  pleading,  we 
have  reached  the  conclusion  that  the  special  issue  as  submitted  by  the 
court  to  the  jury  embraced  the  very  issue  tendered  by  plaintiff  in  error's 
pleading,  which  was,  in  substance,  that  it  was  understood  and  agreed 
between  plaintiff  in  error  and  defendant  in  error  that  the  compensation 
which  plaintiff  in  error  was  to  be  paid  for  his  services  in  treating  de- 
fendant's employees  should  not  include  the  medical  fees  which  should 
be  paid  by  the  insurance  company  carrying  the  risk  on  defendant  in 
error's  employees  for  services  rendered  by  plaintiff  in  error  to  such 
employees  during  the  first  week  of  injuries  to  them.  Indeed,  plaintiff 
in  error's  pleading  is  not  susceptible  of  any  other  construction.  But  it 
is  contended  by  plaintiff  in  error,  also,  that  the  issue  as  made  by  his 
evidence  was  that  there  was  no  understanding  or  agreement  between  him 
and  defendant  in  error  to  the  effect  that  he  should  receive  or  have  the 
fees  that  should  be  paid  by  the  insurance  company  for  services  performed 
by  him  in  treating  employees  during  their  first  week  of  injuries,  but  that, 
Vol.  ni — Comp.  2B. 
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on  the  contrary,  his  evidence  was  to  the  effect  that  he  knew  that  he  was 
entitled  to  such  fees  chargeable  to  the  insurance  company,  as  a  matter 
of  law,  and  that  no  contract  or  agreement  about  that  matter  was  required 
or  entered  into  between  him  and  defendant  in  error.  It  is  true  that 
plaintiff  in  error  testified  on  the  trial,  substantially,  that  there  was  no 
agreement  or  understanding  between  him  and  defendant  in  error  to  the 
effect  that  he  should  receive  as  part  compensation  the  fees  to  be  paid 
by  the  insurance  company  on  account  of  services  performed  by  him  in 
treating  injured  employees  during  their  first  week  of  injuries;  but  he 
also  positively  testiAed,  in  substance,  that  at  the  time  he  entered  the 
employ  of  defendant  in  error  he  was  fully  aware  of  the  arrangement 
with  reference  to  such  fees  that  "had  been  made  by  defendant  in  error 
with  one  Dr.  Thomas,  who  was  the  physician  at  the  mill,  and  who  was 
succeeded  by  plaintiff  in  error  in  that  capacity;  and  diat  under  the 
arrangement  and  contract  between  Dr.  Thomas  and  defendant  in  error  he. 
Dr.  Thomas,  in  addition  to  the  salary  paid  him  by  defendant  in  error, 
was  to  receive,  and  did  receive,  the  fees  paid  by  the  insurance  company 
carrying  the  risks  of  such  employees;  and  he  further  testified,  substan- 
tially, that  it  was  understood  and  agreed  between  him  and  the  defendant 
in  error,  at  the  time  he  entered  its  employ,  that  he  was  to  have  the 
same  compensation  for  his  services  in  treating  such  employees  as  was 
had  and  received  by  said  Dr.  Thomas.  We  are,  therefore,  of  the  opinion 
that  plaintiff  in  error  not  only  substantially  alleged,  but  that,  consider- 
ing his  evidence  as  a  whole,  he  testified,  substantially,  that  there  was  an 
agreement  and  understanding  between  him  and  defendant  in  error  that 
he  should  have  and  receive  the  fees  to  be  paid  by  the  insurance  company 
for  services  performed  by  him  upon  injured  employees  during  the  first 
week  of  injuries.  If  we  are  correct  in  this,  then  it  follows  that  the 
issue  submitted  by  the  court  to  the  jury  was,  in  substance,  not  only  the 
issue  as  tendered  by  plaintiff  in  error's  pleading,  but  was  also  substan- 
tially the  issue  made  by  his  evidence;  and,  the  jury  having  determined 
that  that  issue  should  be  answered  in  the  negative,  they  could  not  con- 
sistently have  given  a  negative  answer  to  the  question  or  issue  which 
plaintiff  in  error  requested  the  court  to  submit.  Indeed,  we  are  of  the 
opinion  that  while  the  verbiage  and  form  of  the  two  issues  are  somewhat 
different,  nevertheless,  in  substance  they  are  practically  the  same.  It 
may  be  that  a  very  astute  legal  mind  might  be  able  to  detect  a  shade  of 
difference  between  the  substance  of  the  two  issues,  when  considered  in 
the  light  of  the  pleadings  and  the  evidence,  yet  this  court  has  been  unable 
to  detect  such  a  difference,  and  we  feel  sure  that  ordinary  minds,  such 
as  are  presumed  to  be  possessed  by  average  jurors,  would  not,  and  could 
not,  discover  any  difference  between  the  issue  as  submitted  by  the  court 
and  that  requested  by  plaintiff  in  error,  and  we  feel  sure  that  no  injury 
resulted  to  plaintiff  in  error  from  the  action  of  the  court  in  submitting 
the  issue  as  it  did,  or  in  refusing  to  submit  the  issue  as  requested  by 
plaintiff  in  error. 

[2]  In  support  of  the  proposition  of  plaintiff  in  error  under  these 
assignments,  as  above  mentioned,  a  number  of  cases  are  cited,  com- 
mencing with  that  of  Wichita  Falls  Traction  Co.  v.  Adams,  107  Tex.  612, 
183  S.  W.  156.  In  that  case  it  was  said,  substantially,  that  in  a  jury 
trial,  where  the  case  is  submitted  under  a  general  charge,  a  *  party  is 
entitled  to  an  affirmative  presentation  of  an  issue  raised  by  the  pleading 
and  the  evidence  upon  which  he  relies.  We  have  no  fault  to  find  with 
the  rule  there  announced,  but,  on  the  contrary,  believe  it  to  be  a  sound 
and  just  rule,  and  that  it  should  be  applied,  not  only  in  jury  trials,  where 
a  case  is  submitted  upon  a  general  charge,  but  can  see  no  reason  why 
such  rule  should  not  also  apply  where  the  case  is  submitted  upon  special 
issues.  This  same  principle  was  clearly  announced  by  the  Supreme  Court 
of  this  state  in  Ry.  Co.  v.  McGlambry,  89  Tex.  639,  35  S.  W.  1058,  and  in 
Ry.  Co.  v.  Shieder,  88  Tex.  166.  30  S.  W.  902,  28  L.  R.  A.  538.    There- 
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fore,  it  might  be,  and  it  is  conceded,  that  the  proposition  of  plaintiff  in 
error,  as  above  stated,  announces  a  correct  rule.  But,  from  what  we  have 
said,  it  does  not  follow  that  plaintiff  in  error's  assignments  in  this 
connection  should  be  sustained,  but,  on  the  contrary  that  they  should  be 
overruled. 

By  the  fourth  assignment  of  error  it  is  complained  that  the  trial 
court  committed  error  because  it  refused  to  peremptorily  instruct  the 
jury  to  find  in  favor  of  plaintiff  in  error  for  the  whole  amount  sued 
for  by  him,  less  the  amount  claimed  by  defendant  in  error  on  its  plea 
in  reconvention. 

[3,  4]  This  contention  is  based  upon  the  theory  entertained  by  plain- 
tiff in  error  that  if  plaintiff  in  error  and  defendant  in  error  in  fact 
entered  into  an  agreement  or  contract  to  the  effect  that  the  defendant  in 
error  should  collect  and  receive  the  fees  to  be  paid  by  the  insurance 
company  carrying  the  risks  on  the  .latter's  employees,  and  which  would 
otherwise  belong  to  plaintiff  in  error,  under  the  Workmen's  Compensation 
Act,  that  then  such  contract  was  illegal,  null  and  void,  for  the  reason 
that  it  was  against  public  policy,  and  that  defendant  in  error  could 
not.  therefore,  invoke  the  provisions  of  such  contract  as  a  defense  to 
plaintiff  in  error's  rijjht  of  recovery  in  this  case. 

It  is  the  contention  of  plaintiff  in  error  that  the  tendency  of  such 
contract  of  agreement,  if  made — and  the  jury  found,  substantially,  that 
it  was  made — ^was  to  trespass  upon  and  injure  the  rights  of  workingmen 
generally,  and  to  lessen  the  respect  for,  and  confidence  in  the  administra- 
tion of  the  Workmen's  Compensation  law  of  this  state,  and  that,  there- 
fore, such  contract  urged  in  defense  against  plaintiff  in  error's  right  to 
recover  the  money  here  sued  for  should  now  be  declared  null  and  void 

We  have  not  the  time  to  here  present  at  length  the  argument  of  the 
energetic  and  able  counsel  of  plaintiff  in  error  bearing  upon  this  con- 
tention, nor  do  we  deem  it  necessary,  or  that  it  would  be  at  all  enlighten- 
ing, to  discuss  the  many  decisions  by  the  appellate  courts  of  this  and 
other  states  relating  to  contracts  which  hav^  held  illegal  or  unenforceable 
because  against  sound  public  policy.  No  court,  so  far  as  we  have  been 
able  to  ascertain,  has  ever  attempted  to  announce  any  iron-clad  rule  by 
which  to  determine  whether  a  contract  between  parties  should  be  held 
to  be  illegal  or  unenforceable  on  the  ground  of  public  policy,  and  it 
would  be  an  endless  labor  to  undertake  to  discuss,  or  even  mention,  the 
numerous  cases  in  which  contracts  ilave  been  denounced  or  held  un- 
enforceable on  that  ground.    In  Cyc.  vol.  9,  p.  481,  we  find  this  expression : 

"It  is  not  easy  to  give  a  precise  definition  of  public  policy.  It  is 
perhaps  correct  to  say  3iat  public  policy  is  that  principle  of  law  which 
holds  that  no  person  can  lawfully  do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  the  public  good,  which  may  be  designated, 
as  it  sometimes  has  been,  the  policy  of  the  law,  or  public  policy  in  relation 
to  the  administration  of  the  law.  Where  a  contract  belongs  to  this 
class  it  will  be  declared  void,  although  in  the  particular  instance  no  injury 
to  the  public  may  have  resulted.  In  other  words,  its  validity  is  determined 
by  its  general  tendency  at  the  time  it  is  made,  and,  if  this  is  opposed  to 
the  interests  of  the  public,  it  will  ^  invalid,  even  though  the  intent  of 
the  parties  was  good,  and  no  injury  to  the  public  would  result  in  the 
particular  case.  The  test  is  the  evil  tendency  of  the  contract,  and  not 
its  actual  injury  to  the  public  in  a  particular  instance." 

The  Workmen's  Compensation  Act  of  this  state,  which  was  in  effect 
at  the  time  the  contract  between  the  parties  to  this  suit  was  m5>de,  was 
the  act  of  1913.  Section  7,  pt.  1,  of  that  act  (Vernon's  Sayles'  Ann  Civ. 
St.  1914,  art.  5246k)  provided  that  "during  the  first  week  of  the  injury 
the  association  [insurance  company]  shall  furnish  reasonable  medical  sud, 
hospital  services,  and  medicines  when  needed,  and  if  it  does  not  furnish 
these  immediately  as  and  when  needed,  it  shall  repay  all  sums  reasonably 
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paid  or  incurred  for  same,  provided  reasonable  notice  of  injury  shall  be 
given  to  the  said  association." 

Under  the  express  provisions  of  that  act,  the  insurance  company  in 
this  instance  would  have  been  due  plaintiff  in  error  the  amount  of  fees  as 
claimed  by  him,  and  for  which  he  sued  the  defendant  in  error,  and  the 
defendant  in  error  would  be  liable  to  plaintiflf  in  error  for  the  reason 
that  it  collected  such  fees  from  the  insurance  company,  unless  it  was 
understood  and  agreed  between  plaintiff  in  error  and  defendant  in  error 
that  such  fees  should  be  retained  bv  defendant  in  error.  But  if  such 
contract  or  agreement  was  against  public  policy,  and  therefore  unen- 
forceable, and  could  not  be  interposed  as  a  defense  to  this  action,  and 
plaintiff  in  error  be  considered  in  a  position  to  raise  that  question,  then 
plaintiff  in  error  should  still  be  permitted  to  recover  the  fees  paid  by  the 
insurance  company  to  defendant  in  error,  as  claimed  by  him. 

Now,  it  is  claimed  by  plaintiff  in  error,  among  other  things,  that 
the  principle  of  public  policy  here  invoked  by  him  is  very  similar  to  that 
which  prevents  a  public  officer  from  assigning  the  fees  of  his  office  before 
the  same  are  earned.  The  rule  which  prevents  a  public  officer  from 
making  a  valid  assignment  of  the  fees  pertaining  to  his  office  before 
same  are  earned  by  the  incumbent  is  undoubtedly  firmly  established  in 
this  state,  and  was  clearly  announced  by  our  Supreme  Court  in  the  case 
of  National  Bank  v.  Fink.  86  jTex.  303,  24  S.  W.  256,  40  Am.  St  Rep.  ' 
833;  and  the  rule  as  there  announced  has  been  reaffirmed  and  followed  by 
the  appellate  courts  of  this  state  in  all  subsequent  cases  where  the  point 
arose.  We  cannot  concede,  however,  as  is  insisted  by  plaintiff  in  error 
we  should,  that  the  principle  annoimced  in  those  cases  is  decisive  of  the 
contention  here  made  by  plaintiff  in  error;  for  we  cannot  see  how  any 
private  individual,  who  may  perform  services  as  a  physician,  can  be 
regarded  as  a  public  officer  in  any  sense  of  the  term,  merely  because 
he  is  permitted  by  law  to  recover  the  reasonable  value  of  his  services  as 
against  one  who,  by  law,  is  made  liable  for  such  services.  Therefore 
we  hold  that  such  authorities  as  are  cited  by  plaintiff  in  error  in  support 
of  his  contention  on  this  point,  including  State  National  Bank  v.  Fink, 
supra,  and  others  following  that  case,  are  not  decisive  of  the  contention 
here  made  in  his  favor.  Plaintiff  in  error  has  not  cited  any  statute  of 
this  state  or  any  rule  of  the  common  law  which,  in  our  opinion,  forbade 
the  making  of  such  a  contract  as  the  one  in  question  here;  nor  has  any 
decision  enmanating  from  any  appellate  court  of  this  state  been  cited,  nor 
have  we  been  able  to  find  one,  which,  in  our  opinion,  supports  the 
contention  that  the  contract  here  in  question,  if  made,  was  illegal  or 
unenforceable  for  reasons  of  public  policy,  and  in  the  absence  of  such 
a  statute  of  this  state,  or  a  rule  of  the  common  law,  we  are  not  prepared 
to  hold  that  the  contract  here  in  question  was  in  violation  of  public  policy 
of  this  state. 

As  showing  the  attitude  of  the  judiciary  relative  to  contentions  of 
this  character,  we  quote  from  Ruling  Case  Law,  vol.  6,  p.  710,  §  119,  as 
follows : 

"Without  minimizing  the  importance  of  the  doctrine  that  contracts 
should  not  be  enforced  if  they  contravene  public  policy,  many  courts  have 
cautioned  against  recklessness  in  condemning  contracts  as  being  in  viola- 
tion of  public  policy.  Public  policy,  some  courts  have  said,  is  a  term  of 
vague  and  uncertain  meaning,  which  it  pertains  to  the  law-making  power 
to  define,  and  courts  are  apt  to  encroach  upon  the  domain  of  that  branch 
of  the  government  if  they  characterize  a  transaction  as  invalid  because 
it  is  contrary  to  public  policy,  unless  the  transaction  contravenes  some 
positive  statute  or  some  well-established  rule  of  law.  Other  courts  have 
approved  the  remark  of  an  English  judge,  that  public  policy  is  an  "unruly 
horse,  astride  of  which  one  may  be  carried  into  unknown  paths.  Con- 
siderations such  as  these  have  led  to  the  statement  that  the  power  of  the 
courts  to  declare  a  contract  void  for  being  in  contravention  of  sound 
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public  policy  is  *a  very  delicate  and  undefined  power,  and,  like  the  power 
to  decree  a  statute  unconstitutional,  should  be  exercised  only  in  cases 
free  from  doubt.  It  would  seem  that  by  this  statement  it  was  not 
intended  to  place  contracts  -on  the  same  plane  as  statutes,  for  which 
there  is  undoubtedly  no  justification.  All  that  the  cautionary  remarks 
may  be  interpreted  to  mean  is  that  in  determining  whether  a  contract  is 
against  public  policy  there  must  be  kept  in  view  the  rule  that,  where  there 
is  no  statutory  prohibition,  the  courts  do  not  readily  pronounce  an  agree- 
ment invalid  on  the  ground  of  policy  or  convenience,  but,  on  the  contrary, 
are  inclined  to  leave  men  free  to  regulate  their  affairs  as  they  think  proper. 
In  other  words,  the  courts  will  not  declare  a  contract  void  on  the  ground 
of  public  policy  unless  it  clearly  appears  to  be  in  violation  of  Ae  public 
policy  of  the  state.  A  similar  caution  is  one  to  the  effect  that  before  a 
court  refuses  to  recognize  a  contract  which  is  made  in  good  faith,  and 
stipulates  for  nothing  that  is  malum  in  se  or  malum  prohibitum,  it  should 
be  satisfied  that  the  advantage  to  accrue  to  the  public  from  its  holding  is 
certain  and  substantial,  not  theoretical  or  problematical.  I  has  also  been 
observed  that  the  power  to  invalidate  agreements  on  the  ground  of 
public  policy  is  so  far  reaching  and  so  easily  abused  that  it  should  be 
called  mto  action,  to  set  aside  or  annul  the  solemn  engagements  of 
parties  dealing  on  equal  terms,  only  in  cases  where  the  corrupt  or  dan- 
gerous tendency  clearly  and  unequivocally  appears  upon  the  face  of  the 
contract  itself,  or  is  the  necessary  inference  from  the  matters  which  are 
expressed;  and  that  the  only  apparent  exception  to  this  general  rule  is 
to  be  found  in  those  where  the  contract,  though  fair  and  unobjectionable 
upon  its  face,  is  a  part  of  a  corrupt  scheme,  and  is  made  to  disguise  the 
real  nature  of  the  transaction.  It  is  no  doubt  correct  to  say  that,  while 
public  policy  forbids  the  enforcement  of  an  illegal  or  immoral  contract, 
it  is  equally  insistent  that  those  which  are  lawful  and  contravene  none  of 
its  rules  shall  be  enforced,  and  not  held  invalid  on  a  bare  suspicion  of 
illegality.  The  fact  is  that,  as  the  courts  are  reluctant  to  declare  a 
contract  void  as  against  public  policy,  they  will  refuse  to  do  so  if  by  any 
reasonable  construction  the  contract  can  be  upheld." 

Many  authorities  are  cited  by   the   author  in   support  of  the  text. 

If,  as  was  substantially  found  by  the  jury  in  this  case,  the  plaintiff  in 
error,  upon  entering  the  employ  of  the  defendant  in  error  as  a  physician 
at  its  mill  plant,  entered  into  an  agreement  or  understanding  with  the 
defendant  in  error  to  the  effect  that  plaintiff  in  error  should  be  paid  a 
certain  cash*  compensation  for  his  service  in  treating  the  employees  of  the 
millyard,  with  the  further  understanding  or  agreement  that  plaintiff  in 
error  would  forbear  to  claim  the  fees  for  which  the  insurance  company 
in  this  instance  might  become  liable  to  plaintiff  in  error  for  his  services 
to  injured  employees  during  tly  first  week  of  injuries,  under  the  Work- 
men's Compensaton  Act  of  this  state  then  in  effect,  and,  further,  that 
such  fees  might  be  collected  and  retained  by  defendant  in  error,  then  we 
can  see  no  reason  for  holding  that  such  contract  was  in  violation  of  the 
public  policy  of  this  state,  and  we  therefore  decline  to  so  hold.  But  if 
we  are  wrong  in  this  view  of  the  question,  and  if  the  necessary  tendency 
of  such  contract  was  vicious  and  against  sound  public  policy,  still  there 
would  be  a  serious  question  as  to  whether  we  ought  to  sustain  plaintiff, 
in  error's  assignment  on  this  point,  for  the  reason  that  if  the  contract 
was  made  he  was  undeniably  a  party  to  it,  and  if  the  same  was  vicious, 
and  necessarily  tended  to  injure  the  public  generally,  or  any  class  members 
of  the  public,  or  was  against  the  public  welfare  in  any  respect,  and  there- 
fore against  sound  public  policy,  then  it  must  be  admitted  that  the  plain- 
tiff in  error  was  in  pari  delicto  with  the  defendant  in  error  in  entering 
into  the  contract  It  seems  to  us  that  the  plaintiff  in  error  should  not 
be  p^mitted  to  profit  by  the  contract  to  the  extent  of  receiving  and 
retaining  the  compensation  that  was  allowed  him  by  the  defendant  in 
error  under  its  terms,  and  at  the  same  time  repudiate  that  portion  of  the 
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contract  which  gave  to  defendant  in  error  the  right  to  collect  and  retain 
the  fees  paid  by  the  insurance  company,  and  which  were  held  by  defendant 
in  error  under  the  terms  of  the  claimed  contract.  If  such  contract  was 
made,  then  it  was  in  virtue  of  its  very  terms  that  plaintiff  in  error  was 
upon  the  millyard  at  all  for  the  purpose  of  treating  defendant  in  error's 
employees,  and,  whatever  the  contention  of  plaintiS  in  error  may  be  in 
this  connection,  it  is  manifest  to  us  that  it  is  solely  upon  this  contract 
that  plaintiff  in  error  relied  for  recovery  in  this  case.  No  other  or 
different  cause  of  action  was  interposed  or  suggested  by  his  petition  in 
the  case.  If  it  should  be  held  that  plaintiff  in  error  can  assail  this 
contract  in  so  far  as  it  permitted  the  defendant  in  error  to  have  and 
receive  the  money  to  be  paid  by  the  insurance  company  on  the  ground 
of  public  policy,  dien  it  would  be  to  hold,  in  effect,  that  plaintiff  in  error 
might  take  advantage  of  a  vicious  and  illegal  contract  to  which  he  was 
undeniably  a  party,  in  so  far  as  the  same  was  beneficial  or  favorable  to 
him,  and  repudiate  it  in  all  respects  where  not  so.  For  this  reason  alone 
we  would  be  inclined  to  overrule  the  assignment,  even  if  we  were  of  the 
opinion  that  the  tendencies  of  the  contract  were  such  as  to  make  it  against 
public  policy.  Edwards  County  v.  Jennings,  89  Tex.  618,  35  S.  W.  1053; 
Ins.  Co.  V.  Pearson,  188  S.  W.  513;  Reed  v.  Brewer,  90  Tex.  144,  37  S.  W. 
418.  We  think  these  authorities  to  some  extent  at  least  sustain  our  views 
on  this  point.    The  fourth  assignment  is  therefore  overruled. 

[5]  By  the  fifth  assignment  it  is  complained  that  the  trial  court 
committed  error  in  overruling  plaintiff  in  error's  motion  for  a  new  trial, 
based  upon  the  absence  of  testimony  claimed  by  him  to  have  been  newly 
discovered. 

It  is  shown  by  the  record  that  this  suit  was  filed  in  the  distirct  court 
of  Liberty  county  on  September  9,  1916,  and  the  trial  was  commenced 
on  the  13th  and  concluded  on  the  ISth  day  of  December  following. 
There  was  attached  to  the  amended  motion  for  new  trial  an  affidavit  by 
one  Lattimer,  which  affidavit  was  dated  EXecember  18,  1916,  three  days 
after  the  trial  of  this  case  was  concluded.  In  this  affidavit  Lattimer 
stated,  among  other  things,  that  he  was  the  superintendent  of  the  Union 
Lumber  Company  at  its  mill  at  Milvid,  and  that  it  was  he  who  employed 
plaintiff  in  error  as  a  physician  for  the  company  at  said  mill,  and  that 
in  such  contract  of  employment  the  agreement  between  himself  and  the 
plaintiff  in  error.  Dr.  Sherrill,  was  that  Dr.  Sherrill  should  receive  a 
salary  of  $150  per  month,  and  in  addition  to  that  should  receive  $30  per 
month  from  the  Southwestern  Hotel  Company,  and  that  also,  as  an  extra 
inducement  to  Dr.  Sherrill,  it  was  further  understood  and  agreed  by 
Lattimer,  acting  for  the  Union  Lumber  Company,  and  Dr.  Sherrill  that 
he.  Dr.  Sherrill,  should  receive  and  have  all  medical  fees  to  be  paid 
by  the  insurance  company  for  treating  employees  at  the  mill  during  the 
first  week  of  injury  to  them,  and  that  it  was  upon  such  understanding 
and  agreement  that  Dr.  Sherrill  accepted  the  position  as  physician  at 
the  mill,  and  that  his  employment  thereunder  began  on  the  1st  day  of 
January,  1914.  It  is  contended  by  plaintiff  in  error  that  these  facts 
stated  in  the  affidavit  of  Lattimer  were  in  the  nature  of  newly  discovered 
evidence,  and  that  same  was  highly  material,  and  not  cumulative,  and  that 
he  was  not  lacking  in  dilligence  to  procure  such  evidence  at  the  trial, 
and  that,  therefore,  as  a  matter  of  right,  he  was  entitled  to  a  new  trial, 
to  the  end  that  he  might  have  the  benefit  of  this  evidence  on  the  part  of 
Lattimer,  and,  further,  that  the  trial  court  abused  its  discretion  in  denying 
the  motion  for  new  trial  on  that  ground. 

It  is  stated  by  the  plaintiff  in  error  in  his  brief  that  he  was  compelled 
to  depend  upon  his  own  testimony  alone  for  a  recovery  in  this  case,  and 
that  in  all  probability  the  result  would  be  different  on  another  trial  if  it 
should  be  allowed  him,  and  he  should  have  the  benefit  of  the  evidence  of 
Lattimer. 

It  is  clear  from  the  record  in  this  case  that  the  plaintiff  in  error. 
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as  early  as  April,  1916,  was  fully  aware  of  the  contention  of  the  defendant 
in  error,  to  the  effect  that  under  his  contract  of  emplo)mient  with  de- 
fendant in  error  the  latter  was  entitled  to  collect  and  retain  the  fees 
paid  by  the  insurance  company  hereinbefore  mentioned,  and  that  such  con- 
tention would  be  made  and  insisted  upon  when  this  case  should  proceed 
to  trial  in  the  lower  court.  Notwithstanding  this  knowledge  on  plaintiff 
in  error's  part,  when  the  case  was  reached  for  trial  in  the  lower  court, 
in  December  following,  no  postponement  or  continuance  was  requested 
by  him  for  the  purpose  of  procuring  this  evidence  on  the  part  of  Lattimer, 
but  it  seems  from  the  record  that  he  announced  ready  for  trial,  with  full 
knowledge  that  he  would  be  dependent  upon  his  own  evidence  alone  as 
to  the  character  of  the  contract  or  agreement  between  him  and  defendant 
in  error,  and  with  full  knowledge  that  the  defendant  in  error  would  dis- 
pute and  contradict  his  own  evidence  touching  the  nature  and  extent  of 
this  contract. 

Now,  in  the  first  place,  we  are  not  prepared  to  say  that  this  evidence 
on  the  part  of  Lattimer  could  be  considered  "newly  discovered"  in  any 
sense  of  the  term;  because  if  it  be  true  that  plaintiff  in  error  had  such 
an  agreement  and  contract  with  Lattimer,  as  the  latter  states  in  his 
affidavits  was  had,  certainly  the  plaintiff  in  error,  being  a  party  to  that 
contract,  was  fully  aware  of  i^r*  terms,  at  least  substantially  so,  and  we 
cannot  see  how  it  could  be  contended  that  such  evidence  was,  in  fact, 
"newly  discovered,"  in  the  legal  sense  of  that  term;  but  it  seems  to  us, 
on  the  contrary,  that  it  must  be  held  that  plaintiff  in  error  knew,  or  had 
reason  to  believe,  that  he  could  prove  these  facts  by  Lattimer  at  the 
very  time  he  voluntarily  proceeded  to  trial  in  this  cause.  In  justice  to 
plaintiff  in  error,  it  is  proper  to  say  that  the  record  discloses  that  as 
early  as  June,  1913,  plaintiff  in  error  commenced  efforts  to  locate  Mr. 
Lattimer,  and. that  he  made  a  number  of  inquiries  as  to  the  whereabouts 
of  Lattimer  during  the  interval  between  June  and  shortly  prior  to  the 
trial  below.  It  seems  that  Mr.  Lattimer,  after  he  severed  his  connection 
with  the  Union  Lumber  Company  at  Milvid,  which  was  shortly  after 
plaintiff  in  error  entered  its  employ,  traveled  about  considerably,  and 
resided  or  sojourned  at  different  places  in  this  state,  as  well  as  at 
different  places  in  the  state  of  Louisiana;  during  which  period  of  time, 
with  the  exception  of  one  occasion  in  the  city  of  Houston,  Tex.,  plaintiff 
in  error  never  saw  I-attimer,  and  did  not  know  his  whereabouts,  or  of 
his  own  knowledge  how  Lattimer  might  be  reached;  and  it  might  be 
conceded  that  the  dilligence  used  by  plaintiff  in  error  and  his  counsel 
to  ascertain  the  whereabouts  of  Lattimer,  with  a  view  to  having  the 
benefit  of  his  evidence,  until  a  short  while  prior  to  the  date  of  the  trial 
in  the  lower  court,  was  sufiicient.  But  it  does  not  follow  from  this 
fact  that  Lattimer's  evidence  was  newly  discovered,  nor  does  it  follow 
that  plaintiff  in  error  was  not  lacking  in  diligence  when  he  failed  to 
move  for  a  postponement  or  continuance  of  the  cause,  when  reached  for 
trial,  in  order  that  he  may  have  further  time  to  find  Lattimer  and  have 
the  benefit  of  his  evidence. 

Before  this  court  would  be  authorized  to  hold' that  the  trial  court 
was  in  error  in  denying  the  nK>tion  for  new  trial  in  this  case,  it  should 
be  able  to  say  that  Lattimer's  evidence  was,  in  contemplation  of  law, 
newly  discovered,  and  that  the  same  was  material,  and  that  plaintiff  in 
error  made  a  clear  showing  of  diligence  to  procure  such  evidence,  and 
have  the  benefit  of  same  on  the  trial  below,  and  in  addition  thereto  that 
such  evidence  was  of  such  a  character  as  would  probably  cause  a  different 
result  on  another  trial. 

That  such  evidence  would  have  been  material  to  plaintiff  in  error  on 
the  trial  below  cannot  be  questioned,  and,  as  before  stated,  it  might  be 
conceded  that  plaintiff  in  error,  from  about  the  1st  of  June  until  a  short 
time  before  the  trial  in  December,  used  diligence,  which  would  ordinarily 
be  sufficient,  to  locate  Lattimer  and  obtain  his  testimony;  but  we  cannot 
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say,  in  view  of  this  record,  that  it  is  probable  that  Lattimer's  evidence, 
had  it  been  before  the  jury,  would  have  caused  a  different  result  in  this 
case,  and  we  are  clearly  of  the  opinion  that  his  evidence  cannot  be  said 
to  have  been  newly  discovered.  Under  such  circumstances,  we  think  it 
was  the  clear  duty  of  the  plaintiff  in  error  to  have  moved  for  a  postpone- 
ment or  continuance  of  his  case  when  the  same  was  called  for  trial,  in 
order  to  procure  the  evidence  of  Lattimer,  and,  since  it  is  apparent  from 
the  record  that  no  such  action  was  taken  by  him,  we  would  not  be 
authorized  to  hold  that  the  court  committed  error  in  denying  his  motion 
for  a  new  trial. 

[6 J  The  rule  in  this  state  is  that  motions  for  new  trial  based  upon 
the  ground  of  "newly  discovered"  evidence,  in  the  proper  sense  of  the 
term,  are  addressed  to  the  sound  discretion  of  the  trial  judge,  and,  where 
such  motions  are  denied  by  him,  the  appellate  court  will  not  reverse  the 
judgment  for  that  reason,  unless  the  latter  court  can  say  from  the 
record  that  the  trial  court  clearly  abused  the  discretion  which  the  law 
gives  him  in  such  matters,  and  in  this  instance  this  court  is  of  the 
opinion  that  it  would  not  be  authorized  to  so  hold. 

In  the  case  of  Johnson  v.  Brown,  65  S.  W.  485,  the  Court  of  Gvil 
Appeals  at  San  Antonio,  speaking  through  Chief  Justice  James,  held, 
in  substance,  that  a  new  trial  sought  on^iie  ground  of  newly  discovered 
evidence  was  properly  refused  by  the  trial  judge,  where  the  existence  of 
such  evidence  was  known  at  the  time  of  the  trial,  but  not  the  where- 
abouts of  the  witness,  and  no  continuance  or  postponement  was  requested 
in  order  that  such  evidence  might  be  had.  We  are  of  opinicm  that  that 
case  is  squarely  in  point  on  the  question  here  raised,  and  the  holding  there 
meets  with  our  approval.  See,  also,  De  Hoyes  v.  G.  H.  &  S.  A.  Ry.  Co., 
52  Tex.  Civ.  App.  543,  115  S.  W.  75. 

This  disposes  of  all  the  assignments  of  error  found  in  plaintiff  in 
error's  brief,  and  from  what  we  have  said  above  it  follows  that  this 
court  is  of  the  opinion  that  none  of  them  should  be  sustained,  and  that 
the  trial  court's  judgment  should  be  in  all  things  affirmed;  and  it  will 
be  so  ordered. 


SUPREME  COURT  OF  TEXAS. 


VAUGHAN  ET  AL. 

V. 

SOUTHERN  SURETY  INS.  CO.     (No.  3065.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— BENEFICIARIES— HOW  DETERMINED. 

Under  Workmen's  Compensation  Act  1913,  §  8  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5246kk),  declaring  that  compensation  shall  be 
paid  40  legal  beneficiaries  to  be  distributed  according  to  the  law  of  descent, 
the  beneficiaries  as  well  as  the  apportionment  must  be  determined  by  that 
law,  and  not  by  article  4698,  Vernon's  Sayles'  Ann.  Civ.  St  1914,  govern- 
ing recovery  of  damages  for  wrongful  death. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  388.) 

♦Decision  rendered,  Dec.  11,  1918.    206  S.  W.  Rep.  920. 
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Error  to  Court  of  Civil  Appeals  of  Ninth  Supreme  Judicial  District. 

Proceeding  for  workmen's  compensation  by  F.  G.  Vaughan  and 
others  against  the  Southwestern  Surety  Insurance  Company,  as  insurer. 
From  a  judgment  of  the  Court  of  Civil  Appeals  (195  S.  W.  261)  in  favor 
of  the  insurance  company,  the  plaintiffs  bring  error.  Reversed  and 
rendered. 

C  W.  Howth,  F.  G.  Vaughan,  and  W.  A.  Williams,  all  of  Beaumont, 
for  plaintiffs  in  error. 

McDonald  Meachum,  W.  W.  Meachum,  Jr.,  Woods,  King  &  John, 
and  Cole  &  Cole,  all  of  Houston,  and  McI>onald  &  Wayman,  of  Galveston, 
amici  curix. 

Andrews,  Streetman,  Burns  &  Logue,  of  Houston,  for  defendant  in 
error. 

Phillips,  C.  J.  Jn  fixing  the  compensation  to  be  paid  for  injury 
to  an  employee  of  a  subscribing  employer,  sustained  in  the  course  of  his 
employment  and  resulting  in  death,  the  Workmen's  Compensation  Act  of 
1913  (Acts  33d  Leg.  c.  179,  [Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5246h-52462Z22] )  omitted  any  express  designation  of  the  beneficiiirics 
entitled  to  receive  the  compensation.  It  merely  declared  (section  8;  art. 
5246kk)  that  it  should  be  paid  to  "the  legal  beneficiary"  of  the  deceased 
employee,  with  a  proviso  in  the  following  language: 

"Provided,  that  the  compensation  herein  provided  for  shall  be  dis- 
tributed according  to  the  law  providing  for  the  distribution  of  other  prop- 
erty of  deceased." 

The  question  here  is,  how  shall  the  beneficiaries  in  such  cases  be 
determined, — by  the  law  of  descent  and  distribution,  or  the  law  governing 
the  recovery  of  damages  for  negligent  or  wrongful  injury  resulting  in 
death — the  death  injury  statute,  Article  4698? 

The  act  was  amended  in  this  particular  in  1917,  Acts  35th  Leg.  c.  103, 
§  8a  (Vernon's  Ann.  Civ.  St  Supp.  1918,  art.  5246—15),  by  expressly 
naming  the  beneficiaries.    This  case  arises  under  the  original  act 

[1]  The  solution  of  the  question  is  found  in  the  proviso.  It  says 
that  the  compensation  shall  be  distributed  "according  to  the  law  providing 
for  the  distribution  of  other  property  of  the  deceased.*'  Interpretation 
can  add  nothing  to  the  clearness  of  this  language.  It  means  the  law 
governing  the  distribution  of  the  decedent's  property,  not  a  law  authorizing 
the  recovery  of  damages  by  certain  kindred  as  their  property.  The  only 
law  we  have  regulating  the  distribution  of  the  property  of  an  intestate 
decedent  is  that  comprised  by  our  statutes  of  descent  and  distribution. 
.That  is  plainly  the  law  referred  to.  It  is,  in  effect,  made  a  part  of 
the  act 

It  is  urged,  however,  that  at  all  events  the  proviso  only  means  that 
the  compensation  shall  be  apportioned  according  to  that  law,  and  that 
the  beneficiaries  among  whom  it  is  to  be  thus  allotted  are  to  be  ascer- 
tained from  the  death  injury  statute.  The  act  in  no  wise  relates  the 
subject  to  that  statute  by  any  express  provision.  If  it  determines  the 
beneficiaries  under  the  act,  it  is  wholly  by  implication. 

Upon  what  theory  the  death  injury  statute,  to  the  exclusion  of  another 
relevant  law,  is  for  this  purpose  by  mere  implication  to  be  read  into  the 
act,  we  have  some  difficulty  in  perceiving.  If  it  be  on  account  of  any 
supposed  analogy — and  no  other  ground  can  well  be  advanced —  it  is  to 
be  observed  that  the  act,  in  respect  to  injuries  sustained  by  those  to 
whom  it  applies,  was  intended  to  entirely  supplant  that  statute  as  to  all 
actual  damages  thereunder  recoverable.  Its  purpose  was  to  work  in 
such  cases  a  distinct  change  in  the  law.  Its  provision  for  the  compensa- 
tion allowed  is  founded  upon  a  different  theory.  The  compensation  itself 
is  determined  by  another  method.  Under  the  death  injury  statute,  actual 
damages  were  not  recoverable  unless  pecuniary  loss  to  the  plaintiffs  was 
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shown.  Under  the  act,  the  compensation  allowed  the  beneficiaries  entitled 
is  absolute,  regardless  of  whether  they  have  sustained  any  such  loss. 

With  the  entire  scheme  of  the  death  injury  statute  in  its  application 
to  all  such  cases  thus  entirely  abandoned,  in  the  absence  of  any  express 
provision  the  reasonable  presumption  is  that  the  Legislature  did  not 
intend  it  to  govern  the  operation  of  the  act  in  any  particular.  Certainly  it 
should  not,  by  mere  implication,  control  its  operation  in  this  particular, 
as  against  a  law  to  which  the  subject  is  by  the  act  expressly  related. 

If  the  contrary  he  held  and  the  beneficiaries  be  thus  determined,  no 
rule  would  be  afforded  for  the  apportionment  of  the  compensation.  The 
death  injury  statute  is  silent  on  the  subject.  All  damages  recoverable 
under  it  mu^t  be  allotted  by  a  court  or  jury.  The  law  of  descent  and 
distribution,  in  such  event,  would  have  to  be  consulted  for  the  apportion- 
ment, since  the  act,  except  in  its  reference  to  that  law,  makes  no  provision 
in  that  regard.  Under  such  construction,  the  operation  of  the  act  would, 
in  this  one  particular,  be  related  to  two  other  distinct  laws,  one  for 
determining  the  persons  entitled  to  the  compensation,  and  another  the 
proportion  of  their  respective  shares.  Under  the  terms  of  the  act 
such  a  purpose  is  not  to  be  imputed  to  the  Legislature  in  its  adoption. 

Apart  from  these  considerations,  this  construction  denies  to  the 
language  of  the  proviso  its  natural  effect.  Its  plain  requirement  is  that 
the  compensation  shall  be  distributed  according  to  the  law  of  descent  and 
distribution.  The  clause  contains  no  qualifying  expression,  and  no  limita- 
tion upon  the  full  operation  of  such  law  is  imposed.  It  therefore  means 
that  the  distribution  shall  be  in  all  respects  in  accordance  with  that  law.  A 
distribution  could  not  be  made  "according  to"  that  law  unless  the  law 
were  given  full  effect — not  merely  a  part  of  it,  but  all  of  it  Giving  it 
such  effect,  it  necessarily  determines  not  only  the  apportionment,  but  the 
persons  entitled  to  the  property. 

[2]  In  the  face  of  the  plain  provision  of  the  act  we  are  not  at 
liber^  to  speculate  upon  the  intention  of  the  Legislature  in  its  enactment 
Nor  IS  it  necessary  that  we  attempt  to  reconcile  any  inconsistencies  that 
its  operation  may  entail.  The  wisdom  of  the  act  is  not  a  judicial  question. 
The  argument  that  it  may  allow  certain  kindred  of  the  deceased  employee 
to  share  in  the  compensation  who  were  denied  any  right  of  action  under 
another  statute,  cannot  prevail  over  its  express  terms.  It  may  in  this 
respect  operate  unfairly,  but  that  was  for  the  determination  of  the 
Legislature.  As  is  said  by  a  competent  authority,  the  remedy  for  a 
harsh  law  is  not  judicial  interpretation,  but  its  amendment  or   repeal. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
reversed,  and  since  the -case  is  here  upon  an  agreed  statement,  judgment 
will  be  rendered  for  the  plaintiffs  in  error  for  the  amount  stipulated  in 
the  statement  with  legal  interest. 
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SUPREME  COURT  OF  WISCONSIN. 


ANDERSON 

V. 

MILLER  SCRAP  IRON  CO.  et  al* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— LIABILITY. 

The  Workmen's  Compensation  Act  has  substituted  another  liability 
in  the  place  of  the  employer's  common-law  liability  in  tort;  but  it  does 
not  necessarily  follow  that  the  principles  applicable  to  torts  should  be 
applied  to  this  new  liability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dfg.  §  346.) 

2.  MASTER     AND     SERVAN'T— WORKMEN'S     COMPENSATION 

ACT— INJURIES   OCCURRING   OUTSIDE   THE   STATE. 

That  Workmen's  Compensation  Act,  §  2394 — 1,  abolishes  certain  com- 
mon-law defenses  "within  the  state,"  and  that  the  act  is  made  applicable 
to  minors  legally  employed  under  the  "laws  of  this  state,"  does  not,  in 
view  of  the  unqualified  language  of  section  2394 — 3,  show  an  intention 
to  limit  the  act  to  injuries  occurring  within  the  state. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

3.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— CONSTRUCTION— INJURIES  WITHOUT  THE  STATE. 

The  Workmen's  Compensation  Act  is  so  far  a  part  of  every  contract 
of  employment  that  the  rights  and  liabilities  of  the  parties  thereto,  in 
case  of  injury  to  the  employee,  must  be  determined  in  accordance  with  its 
provision  whether  such  injury  occur  within  or  without  the  state, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

Appeal  from  Municipal  Court  of  Brown  County;  N.  J.  Monahan, 
Judge. 

Action  by  Katherine  Anderson,  as  administratrix  of  the  estate  of 
Joseph  Boncher,  deceased,  against  the  Miller  Scrap  Iron  Company  and 
another.  Judgment  for  plaintiff,  and  defendants  appeal.  Judgment  re- 
versed, and  cause  remanded. 

Personal  injury.  The  defendant  company  is  a  Wisconsin  corporation, 
having  its  principal  place  of  business  at  Green  Bay.  Joseph  Boncher 
was  a  resident  of  Wisconsin,  an  employee  of  the  defendant  company.  The 
business  of  the  company,  a  dealer  in  scrap  iron  and  steel,  was  carried  on 
almost  entirely  within  the  state  of  Wisconsin.  Nearly  all  of  Boucher's 
services  had  been  rendered  within  the  state.  Prior  to  the  time  of  the 
accident,  which  occurred  on  June  30,  1917,  the  company  had  purchased 
the  scrap  on  a  small  piece  of  narrow  gauge  railroad  near  Gibb's  farm,  a 
place  about  10  miles  from  Iron  River,  Mich.  The  work  of  gathering  this 
scrap  was  under  the  personal  direction  of  the  defendant  Herman  Miller. 
The  employees  of  the  company  boarded  at  Iron  River,  and  went  to  and 
from  their  work  in  an  automobile.  On  the  second  day,  as  they  were 
going  to  work,  the  automobile,  which  was  being  driven  by  Herman  Miller, 

♦  Decision  rendered,  Jan.  7,  1919.     170  N.  W.  Rep.  275. 
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was  overturned,  and  Boncher  suffered  injuries  from  which  he  after- 
wards died.  The  action  is  brought  by  the  administratrix  of  his  estate  to 
recover  damages  for  the  injuries  sustained  by  Boncher  and  for  his  death. 
The  liability  of  the  defendants  is  predicated  upon  the  survival  statute  of 
the  state  of  Michigan.  There  was  a  verdict  in  favor  of  the  plaintiff, 
finding  the  defendants  guilty  of  negligence,  and  judgment  was  entered 
thereon  for  $4,116.59  damages  and  costs,  from  which  judgment  the  de- 
fendants   appeal.    Other   material    facts   will    be   stated   in   the   opinion. 

Richmond,  Jackman,  Wilkie  &  Toebaas,  of  Madison,  for  appellant 
Miller  Scrap  Iron  Co. 

Kittell,  Joseph  &  Redfield,  of  Green  Bay,  for  s^pellant  Miller. 

Kaftan  &  Reynolds,  of  Green  Bay,  for  respondent 

Peter  Fisher,  of  Kenosha,  and  Worth  E.  Caylor,  of  Chicago,  111., 
amici  curiae. 

RosENBERRv,  J.  (after  stating  the  facts  as  above).  The  plaintiff 
claims  the  right  to  recover  damages  under  the  laws  of  the  state  of 
Michigan  for  the  i&jury  and  death  of  Boncher,  on  the  ground  that  the 
defendant  company  and  its  agent,  Herman  Miller,  were  negligent  The 
defendants  claim  that  the  liability  of  the  defendant  company  is  that 
prescribed  by  the  Workmen's  Compensation  Act  of  Wisconsin  (^t  1917, 
§§  2394 — 1  to  2394 — ^95),  and  inasmuch  as  the  plaintiff  has  requested  that, 
in  the  event  it  is  held  that  the  Workmen's  Compensation  Act  applies  to 
the  company,  the  judgment  shall  be  reversed  as  to  both  defendants,  we 
will  first  consider  that  question. 

The  plaintiff's  contention  is  that  the  injuries  to  the  deceased,  Boncher, 
having  occurred  within  the  state  of  Michigan,  the  rights,  and  liabilities 
of  the  parties  must  be  determined  in  accordance  with  the  law  of  the  state 
of  Michigan;  that  the  Workmen's  Compensation  Act  of  the  state  of 
Wisconsin  cannot  affect  the  rights,  duties,  and  liabilities  of  the  defendant 
company,  because  such  act  can  have  no  extraterritorial  effect  On  behalf 
of  the  defendant  company  it  is  claimed  that,  this  being  an  action  in  a 
Wisconsin  court,  both  parties  to  which  reside  within  the  state  of  Wis- 
consin, and  the  contract  of  employment  having  been  made  within  this 
state,  at  least  in  the  courts  of  this  state,  the  rights,  duties,  and  liabilities 
of  the  defendant  company  are  those  prescribed  by  the  Workmen's  Com- 
pensation Act 

Prior  to  the  enactment  of  the  Workmen's  Compensation  Act  the 
liability  of  the  employer  was  that  prescribed  by  the  common  law,  as 
modified  by  statute.  The  liability  was  held  not  to  be  one  ex  contractu, 
but  one  ex  delicto,  and  the  liability  was  held  to  result  from  the  wrong 
which  followed  from  the  failure  of  the  employer  to  discharge  the  duty 
which  he  owed  to  his  employee  to  observe  that  degree  of  care  which 
the  law  required  of  him.  An  action  to  enforce  A  claim  against  the  em- 
ployer for  violation  of  his  duty  was  therefore  an  action  ex  delicto,  and 
the  principles  governing  tort  actions  were  applied.  An  action  for  personal 
injuries,  being  in  its  nature  transitory,  might  be  brought  in  any  court 
having  jurisdiction  of  the  parties;  but,  wherever  brought,  the  rights  and 
liabilities  of  the  parties  were  determined  by  the  law  of  the  place  where 
the  injury  occurred.  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70,  68  N. 
W.  664,  34  L.  R.  A.  503,  59  Am.  St  Rep.  859.  The  injuries  sustained 
by  the  deceased,  Boncher,  having  resulted  from  an  accident  which  hap- 
pened in  Michigan,  the  plaintiff  claims  the  benefit  of  this  established 
principle  of  law,  and  seeks  to  enforce  the  liability  of  the  defendants 
therefor  in  accordance  wijth  the  laws  of  the  state  of  Michigan,  and  such 
would  be  the  plaintiff's  undoubted  right,  but  for  the  Wisconsin  Work- 
men's Compensation  Act. 

[1]  It  is  claimed  that  the  scheme  of  compensation  provided  l^  the 
Workmen's  Compensation  Act  is  a  substitute  for  the  common-law  liability 
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tJ!  the  employer,  and  that  it  should  therefore  be  administered  in  accordance 
with  the  principles  applicable  to  the  law  of  torts.  In  Borginis  v.  Falk  Co., 
147  Wis.  327,  365,  133  N.  W.  209,  37  L.  R.  A,  (N.  S.)  489,  language 
was  used  arguendo  which,  taken  apart  from  its  context,  may  lend  colorable 
support  to  this  theory;  but,  when  the  whole  opinion  is  considered,  it 
cannot  be  fairly  said  that  it  does  so.  The  matter  there  under  considera- 
tion was  whether  or  not  the  Legislature  could  change  a  remedy  for  a 
tort,  and  it  was  held  that  it  might  do  so.  That  is  not  equivalent  to 
holding  that  the  liability  imposed  by  the  act   is  tortious  in  its  nature. 

It  is  true  that  the  liability  of  the  employer  at  common  law  was  that 
of  a  wrongdoer,  and  therefore  tortious  in  its  nature.  It  is  also  true  that 
for  that  liability  the  Workmen's  Compensation  Act  has  substituted  an- 
other liability.  It  does  not  necessarily  folk)w,  however,  that  the  principles 
applicable  to  torts  should  be  applied  to  the  liabilities  of  the  employer 
under  the  act  The  liability  of  the  employer  under  the  act  is  not  based 
upon  any  wrongful  conduct  or  negligent  act  of  the  employer.  However 
blameless  the  employer  may  be,  he  is  nevertheless  liable  if  the  employee 
be  injured  and  he  bring  himself  within  the  terms  of  the  act. 

The  liability  of  the  employer  under  the  Workmen's  Compensation 
Act  is  not  only  one  of  an  entirely  different  nature,  but  it  is  based  upon 
a  wholly  different  economic  theory.  The  clear  intent  and  purpose  of 
the  Workmen's  Compensation  Act  is  to  burden  a  particular  industry  in 
which  the  injury  to  an  employee  occurs  with  the  damages  resulting 
from  such  injury  ai|d  to  secure  to  the  injured  employee  as  large  a  part 
of  the  financial  burden  imposed  by  the  act  upon  the  industry  as  is  possible. 
The  law  is  therefore  administered  by  state  agencies  for  the  benefit  of  the 
injured  employee.  He  has  the  benefit  of  legal  advice,  often  without  ex- 
pense, and  where  expense  is  incurred  it  is  limited  by  the  terms  of  the  law. 

Naturally  such  a  radical  change  in  our  laws  was  necessarily  followed 
by  a  period  of  adjustment.  It  ought  to  be  clear  to  every  one  at  this  time, 
however,  and  particularly  to  the  legal  profession,  that  along  with  the 
practical  abolition  of  the  tortious  liability  of  the  employer  there  went 
an  abolition  of  the  refinements  and  technicalities  whch  grew  up  in  the 
administration  of  the  law  relating  to  personal  injuries.  It  was  the  duty 
of  the  Legislature  to  determine  what  economic  policy  was  in  the  interest 
of  the  general  welfare.  The  Legislature  having  made  that  determination, 
it  is  the  duty  of  the  courts  so  to  administer  the  law  within  constitutional 
limitations  as  to  give  full  effect  to  the  legislative  purpose.  Many  cases 
have  been  brought  here  because  counsel  have  failed  fully  to  grasp  the 
meaning  of  this  fundamental  change  in  an  important  field  of  the  law. 

[2]  To  what  injuries  did  the  Legislature  intend  that  the  Workmen's 
Compensation  Act  should  apply?  It  is  claimed  that  by  the  language  of 
section  2394 — 1,  Stats.,  which  provides  that  "in  any  section  to  recover 
damages  for  a  personal  injury  sutained  within  this  state**  it  shall  not  be 
a  defense  that  the  employee  assumed  the  risk,  that  the  injury  was  caused 
by  want  of  ordinary  care  on  the  part  of  a  fellow  servant,  or  that  the 
employee  was  guilty  of  contributory  negligence,  the  act  is  expressly 
limited  to  injuries  occurring  within  the  state. 

Manifestly  the  state  of  Wisconsin  cannot  prescribe  the  liability  of 
employers  for  purely  tortious  injuries  to  employees  occurring  without 
the  state  of  Wisconsin,  because,  as  we  have  se^n,  the  liability  in  such  a 
case  is  that  prescribed  by  the  law  of  the  place  where  the  injury  occurs. 
The  effect  of  that  part  of  the  act,  therefore,  abolishing  the  common-law 
defenses  against  claims  for  personal  injuries  based  upon  negligence,  is 
necessarily  limited  in  its  application  to  the  state  of  Wisconsin,  and  the 
section  would  have  meant  the  same  thing  that  it  now  means,  had  the 
words  "in  this  state"  been  omitted. 

Section  2394 — 3,  Stats,  which  provides  that  "liability  for  the  com- 
pensation hereinafter  provided  for,  in  lieu  of  any  other  liability  whatso- 
ever, shall  exist  against  an  employer  for  any  personal  injury  accidentally 
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sustained  by  his  employee,  and  for  his  death/*  where  the  prescribed  coi? 
ditions  of  compensation  concur,  and  that  the  right  to  recover  the  com- 
pensation provided  in  the  act  "shall  be  the  exclusive  remedy  against  the 
employer  for  such  injury  or  death/'  and  that  in  all  other  cases  the  liability 
of  the  employer  shall  be  that  at  common  law  except  that  he  may  not  avail 
himself  of  the  common-law  defenses  of  assumption  of  hazard,  negligence 
of  a  fellow  servant,  or  contributory  negligence,  contains  no  language  from 
which  it  may  be  inferred  that  its  application  was  intended  to  be  limited 
to  injuries  which  occur  within  the  state. 

The  fact  that  that  part  of  the  act  which  abolishes  the  three  common- 
law  defenses  named  contains  language  limiting  it  to  the  state,  and  that 
such  language  is  not  used  in  that  part  of  the  act  imposing  the  statutory 
liability  upon  employers,  is  at  least  significant  and  we  think  persuasive. 

It  is  further  argued  that,  because  there  is  language  used  to  the  effect 
that  it  shall  apply  to  minors  who  are  legally  permitted  to  work  under  the 
laws  of  this  state,  that  where  injury  is  caused  by  failure  of  the  employer 
to  comply  with  any  statute  of  the  state  the  compensation  shall  be  increased 
by  15  per  cent,  and  that  the  Industrial  Commission  is  given  supervision 
of  every  place  of  employment  and  public  building  in  this  state,  the  ^- 
plication  of  the  act  is  thereby  limited,  so  far  as  it  prescribed  the  liability 
of  the  employer  to  compensation  for  injuries  occurring  within  this  state. 

We  do  not  think  this  a  fair  inference  to  be  drawn  from  the  language 
of  the  sections  referred  to.  In  the  sections  referred  to,  the  powers  con- 
ferred and  the  duties  and  liabilities  prescribed  are  by  their  very  nature 
limited  to  the  state.  The  Legislature  had  no  power  to  require  safeguards, 
legally  to  authorize  the  employment  of  minors,  or  to  reg^ulate  or  supervise 
places  of  employment  or  public  buildings  without  the  state.  The  fact 
that  the  laws  relating  to  the  employment  of  minors,  the  safeguarding  of 
machinery,  and  the  supervision  of  places  of  employment  and  public  build- 
ings are  to  be  considered  in  determining  the  liability  of  employers  does 
not  limit  the  application  of  the  act,  but  relates  solely  to  particular  classes 
of  injuries,  and  confers  special  powers  upon  the  Industrial  Commission. 

The  language  of  the  act  does  not,  either  by  express  terms  or  by 
necessary  implication,  limit  its  application  to  injuries  which  are  received 
within  the  territorial  limits  of  the  state.  The  legislative  intent  may  be 
ascertained  by  a  consideration  of  the  Legislative  purpose  in  its  adoption. 

It  must  be  borne  in  mind  in  the  consideration  of  this  whole  subject 
that  the  liability  of  the  employer  under  the  Compensation  Act  is  not 
limited  to  those  injuries  sustained  by  the  employee  by  reason  of  the 
employer's  negligence.  The  liability  of  the  employer  under  the  Com- 
pensation Act  is  not  based  upon  the  employer's  neglect  of  duty,  and  is 
therefore  not  tortious.  Neither  is  it  contractual  in  the  ordinary  sense 
in  which  that  term  is  used.  It  is  true  that  the  liability  imposed  by  the 
act  grows  out  of  and  is  incidental  to  a  relationship  based  upon  contract; 
but  that  does  not  make  it  contractual,  any  more  than  it  made  the  liability 
of  the  employer  at  common  law  contractual,  for  that,  too,  was  a  liabili^ 
which  grew  out  of  and  was  incidental  to  a  like  relationship.  If,  as  is 
said  in  some  cases  (State  v.  EHstrict  Court,  139  Minn.  205,  166  N.  W. 
185),  the  liability  of  the  employer  under  the  law  is  a  contract  obligation, 
then  the  rights  and  liabilities  of  the  parties  would  always  be  referable 
to  the  law  in  force  at  the  time  the  contract  of  employment  was  entered 
into.  Such  is  not  the  case.  Borgnis  v.  Falk,  147  Wis.  327,  366,  133  N.  W. 
209,  37  L.  R.  A.  (N.  S.)  489.  Neither,  in  our  opinion,  does  the  fact 
that  the  law  has  an  elective  feature  and  is  not  compulsory  materially 
affect  the  question,  notwithstanding  it  has  been  held  otherwise.  Ken- 
nerson  v.  Thames  Towboat  Co.,  89  Conn.  367,  94  Atl.  372,  L.  R.  A.  1916A, 
436.    In  the  case  last  cited  it  is  said : 

"Acceptance  of  the  act,  whether  made  expressly  or  impliedly,  as 
permitted  by  the  act,  made  its  provisions  a  part  of  these  contracts  of 
emplojrment." 
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And  other  language  to  the  same  eflfect  is  used.  If  this  be  true,  the 
law  is  not  subject  to  amendment  as  against  existing  contracts  in  any 
respect  which  would  impair  the  contract,  within  the  meaning  of  that 
term  as  used  in  the  Constitution.  Such  construction  is  to  be  avoided  in 
the  interest  of  a  simple  and  correct  administration  of  the  law,  and  should 
not  be  adopted  unless  the  clearly  expressed  legislative  intent  excludes 
other  construction. 

[3]  The  liability  of  the  employer  under  the  act  is  not  tortious,  and 
is  not  contractual  in  the  sense  that  it  should  be  considered  as  a  covenant 
or  part  of  the  contract;  but  it  is  purely  statutory.  An  employer  cannot 
relieve  himself  of  liability  under  the  law  by  contract.  Having  entered 
into  a  contract  of  employment  with  his  employee,  he  cannot  by  contract 
change  either  the  conditions  or  the  rate  of  compensation  for  which  he 
will  be  liable  in  case  the  employee  is  injured.  He  may  elect  not  to  come 
under  the  law ;  but,  when  he  does  elect  to  come  under  it,  his  liabilities  are 
not  subject  to  modification  by  contract  between  himself  and  his  employee. 
It  is  the  law,  not  the  contract,  which  prescribes  the  conditions  and  the 
rate  of  compensation.  Under  the  provisions  of  our  act  he  may  withdraw ; 
by  so  doing  he  does  not  alter  either  the  law  or  the  contract.  If  his  with- 
drawal altered  the  contract,  it  would  require  the  consent  of  the  other 
party  to  the  contract.  An  employer  who  has  elected  to  come  under  or 
to  remain  under  the  law,  as  the  case  may  be,  does  not  have  a  different 
liabilty  under  the  terms  of  the  act  than  he  would  have,  were  it  by  its 
terms  compulsory. 

In  deference  to  supposed  constitutional  barriers,  many  laws  in  recent 
years  have  been  brought  in  by  the  back  door  so  to  spesJc;  but  they  are 
nevertheless  the  law  of  the  land,  and  it  is  not  necessary  for  them  to 
have  the  sanction  of  individual  contract  to  vitalize  them.  The  right  of 
free  contract  has  been  limited  in  recent  years  by  legislative  enactment  in 
many  important  particulars  in  the  interest  of  the  general  welfare,  and 
comparatively  recent  decisions  of  the  United  States  Supreme  Court  have 
so  broadened  the  constitutional  field  that  it  may  be  fairly  said  we  are  at 
the  beginning  of  a  new  era.  The  determination  of  the  relative  merits  of 
different  economic  theories,  both  in  the  field  of  taxation  and  in  that  of 
social  reform,  will  in  the  light  of  these  decisions  be  more  and  more  a 
matter  of  legislative  decision,  and  less  and  less  questions  for  judicial 
consideration. 

The  liability  of  the  employer  under  the  act  being  statutory,  the  act 
enters  into  and  becomes  a  part  of  every  contract,  not  as  a  covenant  thereof, 
but  to  the  extent  that  the  law  of  the  land  is  a  part  of  every  contract. 
Every  contract  is  enforced  and  interpreted  in  accordance  with  the  law 
of  the  place  where  it  is  made,  and  the  rights  and  liabilities  of  the 
parties  thereto  are  to  be  determined  in  accordance  with  that  law.  Just 
as  the  law  of  negotiable  instruments  is  a  part  of  every  promissory  note, 
to  the  extent  that  the  rights  and  liabilities  of  the  parties  thereto  must 
be  determined  with  reference  to  the  law  of  the  place  where  the  promisory 
note  is  made,  executed,  and  delivered,  so  the  rights  and  liabilities  of  every 
employer  and  employee  who  enter  into  a  contract  of  employment  within 
this  state  must  ht  determined  with  reference  to  the  Workmen's  Com- 
pensation Act.  6  R.  C.  L.  655;  International  Harvester  Co.  v.  McAdam, 
142  Wis.  114,  124  N.  W.  1042,  26  L.  R.  A.  (N.  S.)  774,  20  Ann,  Cas. 
614. 

By  the  law  of  this  state,  when  an  employer  enters  into  a  contract 
with  an  employee,  both  being  within  its  terms,  in  the  event  of  injury 
to  the  employee,  the  employer  becomes  liable  therefor  in  the  manner  and 
to  the  extent  prescribed  by  the  Workmen's  Compensation  Act,  and  he 
has  no  other  or  different  liability.  The  right  of  the  employee  to  recover 
tfie  compensation  provided  for  by  the  act  is  exclusive  of  all  other  remedies 
against  the  employer  for  any  injury  which  the  employee  may  sustain. 
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and  in  the  event  of  his  death  the  same  limitation  applies  to  his  personal 
representatives. 

Will  the  rights  and  liabilities  of  the  parties  to  the  contract  of  em- 
ployment, as  defined  and  prescribed  by  the  laws  of  this  state,  govern 
if  the  injury  occur  without  the  state?  It  is  obvious  that  the  Workmen's 
Compensation  Act  ex  propria  vigore  can  have  no  extraterritorial  effect 
12  Corpus  Juries,  434,  and  cases  cited. 

We  do  not  consider  in  this  case,  because  it  is  neither  argued  nor 
necessary  to  the  decision,  whether  the  Workmen's  Compensation  Law  of 
this  state  should  be  enforced  by  the  courts  of  Michigan,  under  the  facts 
and  circumstances  in  this  case.  Neither  do  we  consider  whetfier  or  not, 
were  the  facts  and  circumstances  reversed,  we  should  enforce  a  like  law 
of  a  sister  state.  In  this  case  both  parties  to  the  contract  of  employment 
were  residents  of  this  state;  they  were  incidentally  without  the  state  in 
the  prosecution  of  the  employer's  business.  The  contract  of  employment 
was  made  within  this  state,  and  the  action  is  brought  in  the  courts  of 
this  state,  and  the  question  is  whether  or  not,  in  this  case,  the  rights 
and  liabilities  of  the  parties  should  be  determined  in  accordance  with 
the  Workmen's  Compensation  Act  or  in  accordance  with  the  law  of  the 
state  of  Michigan,  where  the  injuries  occurred. 

As  has  been  said,  the  Workmen's  Compensation  Act  is  based  upon 
the  economic  theory  that  it  is  in  the  interest  of  the  general  welfare  that 
damages  arising  from  injuries  sustained  by  persons  engaged  in  a  particular 
industry  shall  be  borne  by  that  industry.  The  liabilty  of  the  employer  at 
common  law  was  limited  to  cases  where  negligence  could  be  established. 
Where  negligence  was  established,  the  burden  was  borne  in  the  first 
instance  by  the  employer,  who  ordinarily  had  an  opportuntiy  to  pass 
all  or  a  part  of  the  burden  on.  In  cases  where  negligence  could  not  be 
established,  the  injured  employee  bore  the  entire  burden,  with  no  op- 
portunity to  pass  it  on.  Under  the  Workmen's  Compensation  Act  the 
burden  falls  upon  society  at  large,  and  is  not  borne  entirely  either  by  the 
employer  or  by  the  employee.  If  the  application  of  the  law  be  limited 
to  injuries  occurring  within  this  state,  then  in  the  case  of  injuries  sus- 
tained without  the  state  the  employer  will  not  be  liable,  except  he  be 
negligent,  and  where  he  is  not  negligent  the  whole  loss  must  be  borne 
by  the  employee,  and  the  whole  legislative  purpose  is,  as  to  injuries 
sustained  without  the  state  defeated.  We  have  extensive  borders; 
thousands  of  employees  are  passing  out  of  and  into  Wisconsin  daily  and 
almost  hourly,  in  the  discharge  of  their  ordinary  duties.  Can  it  be  that 
the  Legislature  intended  that  every  time  these  employees  crossed  the 
state  line  their  right  to  compensation  for  injuries  incidental  to  and 
growing  out  of  their  employment  should  be  changed,  and  that  as  to 
injuries  which  occur  beyond  the  state  line  the  old  system,  instead  of  the 
new,  should  apply? 

In  Gould's  Case,  215  Mass.  480,  102  N.  E.  693,  Ann.  Cas.  19140,  372, 
it  has  been  held  that  a  somewhat  similar  law  of  Massachusetts  did  not 
apply  to  injuries  sustained  without  the  state.  There  is  language  in  the 
act  construed  in  that  case  which  sustains  that  decision,  and  throughout 
the  opinion  of  the  court  it  appears  that  the  application  of  the  act  there 
considered  is  limited  by  the  fact  that — 

"One  main  purpose  of  the  act  is  to  establish  between  employee  and 
employer,  in  place  of  the  common-law  or  statutory  remedy  for  personal 
injury,  which  is  based  upon  a  tort,  a  system  whereby  compensation  for 
all  personal  injuries  or  death  of  the  employee  received  in  the  course  of 
and  arising  out  of  his  employment,  whether  through  unavoidable  accident 
or  negligence  or  otherwise  (except  through  his  serious  and  willful  mis- 
take), shall  be  determined  forthwith  by  a  public  board,  and  paid  by  the 
insurer." 

If  the  liability  of  the  employer  under  the  Workmen's  Compensation 
Act  is  considered  simply  as  a  substitute  for  the  common-law  liability  of 
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the  employer,  it  is  logical  to  hold  that  the  principles  governing  the  law 
of  torts  should  be  applied  to  the  Workmen's  Compensation  Act. 

We  do  not  regard  the  liability  of  the  employer  under  the  Workmen's 
Compensation  Act  merely  as  a  substitute  for  the  common-law  liability 
of  the  employer.  The  liability  of  the  employer  under  the  Compensation 
Act  rests  upon  an  entirely  different  basis  than  that  of  his  liability  at 
common  law.  In  the  one  case  his  liability  is  predicated  upon  the  prin- 
ciple that  every  one  who  does  a  wrong  resulting  in  injury  to  another 
shall  be  liable  for  the  damages  resulting  therefrom.  In  the  other  case 
injuries  to  employees  are  regarded  as  necessarily  incidental  to  the  con- 
duct of  industry  under  modern  conditions,  and  not  the  result  of  a 
wrong  committed  by  the  employer,  and  that  therefore  the  damages  arising 
therefrom  should  be  borne  by  the  whole  industry,  rather  than  l^  the 
employer  or  employee.  We  therefore  hold  that  the  principles  which  arc 
applicable  to  actions  ex  delicto  should  not  be  applied  to  claims  arising 
under  the  Workmen's  Compensation  Act,  but  rather  that  the  law  should 
be  so  construed  and  applied  as  to  carry  out  and  effectuate  the  legislative 
purpose.  It  was  thought  by  the  Massachusetts  court  that,  if  the  law 
were  held  applicable  to  injuries  arising  without  the  state,  great  difficulties 
in  its  administration  would  be  encountered.  But  these  difficulties  do  not 
appear  to  us  to  be  any  greater  under  one  construction  than  under  another. 
Even  if  it  be  held  (a  matter  which  is  not  decided  here)  that  the  employee 
sustaining  injuries  without  the  state  must  proceed  in  the  manner  prescribed 
by  the  act,  it  is  quite  as  advantageous  to  him,  compensation  being  certain, 
as  the  right  to  conduct  long  and  expensive  litigation  in  the  courts  of 
this  or  otiier  states,  with  the  possibility  of  receiving  nothing  in  the  end. 

The  Workmen's  Compensation  Act  of  Wisconsin  is  so  far  a  part  of 
every  contract  of  employment  that  the  rights  and  liabilities  of  the  parties 
thereto  in  case  of  injury  to  the  employee,  both  being  subject  to  it,  must 
be  determined  in  accordance  with  its  provisions,  whetiier  such  injuries 
occur  without  the  state.  The  act  is  controlling  as  to  the  rights  and 
liabilities  of  the  parties  to  the  contract,  whether  the  contract  of  em- 
ployment is  valid.  The  statutory  liability  of  the  employer  is  exclusive 
of  all  other  liability  of  the  employer,  where  both  parties  are  under  the  act. 

If  the  Workmen's  Compensation  Acts  of  the  several  states  are  to 
be  given  effect,  so  as  to  make  them  general  in  their  application,  they 
must  be  held  to  apply  to  injuries  to  employees  wherever  they  occur.  If 
accidents  occurring  without  the  state  are  to  be  in  one  class,  and  accidents 
occurring  within  the  state  are  to  be  in  another  class,  every  state  might 
have  a  Workmen'a  Compensation  Act,and  yet  both  the  old  and  the  new 
systems  would  still  be  in  force,  and  the  legislative  purpose  would  not  be 
accomplished.  The  construction  here  placed  upon  the  act  will  give  the 
legislative  jntent  full  effect,  and,  if  recognized  by  the  courts  of  sister 
states,  will  give  every  employee  the  remedy  provided  by  the  Workmen's 
Compensation  Act  under  which  his  contract  of  employment  was  made. 
In  addition  to  the  cases  hereinbefore  referred  to,  we  cite  the  following: 
Industrial  Commission  of  Colorado  v.  Insurance  Company  (Colo.)  1/4 
Pac  589;  Grinnell  v.  Wilkinson,  39  R.  I.  447,  98  Atl.  103,  L.  R.  A. 
1917B,  767,  Ann.  Cas.  1918B,  618;  (k)oding  v.  Ott,  11  W.  Va.  487,  87 
S.  E.  862,  L.  R.  A.  1916D,  637. 

Both  defendants  having  appealed,  and  the  plaintiff  having  requested, 
in  the  event  the  law  be  held  applicable  to  the  defendant  company,  that 
judgment  be  reversed  as  to  both  defendants,  we  will  not  consider  the 
other  questions  raised  in  appellants'  brief. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
according  to  law;  the  defendants  to  tax  but  one  bill  of  costs. 


Vol.  in— Comp.  17. 
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SUPREME  COURT  OF  WISCONSIN. 


F.  EGGERS  VENEER  SEATING  CO,  rr  al. 

V. 

INDUSTRIAL  COMMISSION  OF  WISCONSIN  bt  al.* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACTS— EVIDENCE— REPORTS  BY  EMPLOYER. 

A  report  of  an  accident  pursuant  to  the  rules  of  practice  of  the 
Industrial  Commission  is  competent  evidence  in  proceeding  for  workmen's 
compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—CAUSE  OF  ACCIDENT— EVIDENCE. 

Statement,  in  employer's  report  of  accident  to  Industrial  Commission, 
that  elevator  operator  lost  control  of  car,  which  fell,  and  that  an  employee 
was  in  the  car,  and  was  injured,  makes  prima  facie  case  in  favor  of  the 
injured  employee,  seeking  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— CONSTRUCTION. 

St.  1917,  §  2394 — 16  providing  that  the  commission  may  issue  sub- 
poenas, compel  production  of  books,  etc.,  and  take  testimony,  contemplates 
that  the  Industrial  Commission  may  require  a  report  from  the  employer 
of  accidents. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  39754.) 

4.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—CAUSE  OF  ACCIDENT— EVIDENCE. 

Testimony  of  physician  that  the  workman  told  him,  aoout  an  hour 
after  the  accident,  that  the  fall  of  the  elevator  hurt  him,  and  that  he 
concluded  from  an  examination  that  such  fall  was  the  primary  cause  of 
the  injury,  is  sufficient  to  support  a  conclusion  that  the  injury  was 
proximately  caused  by  the  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4 J.) 

5.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—EVIDENCE. 

Employers'  objection  that  report  of  accident,  which  it  had  made,  was 
not  formally  offered  in  evidence  before  the  Industrial  Commission,  is 
not  well  taken,  since  the  employer  is  fully  aware  of  the  contents  of  the 
report. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  415.) 

6.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—PROCEEDINGS— TIME  FOR  OBJECTION. 

If  the  report  of  the  employer  concerning  the  accident  is  incorrect,, 
the  employer  should  call  the  error  to  the  attention  of  the  commission 
upon  the  hearing. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  415.) 

♦  Decision  rendered,  Jan.  7,  1919.    170  N.  W.  Rep.  280. 
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7.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—PROCEEDINGS. 

Proceedings  before  the  Industrial  Commission  for  workmen's  com- 
pensation are  not  to  be  hampered  by  useless  formalities  or  technicalities. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  414.) 

Appeal  from  Circuit  Court,  Dane  County;   E.  Ray  Stevens,  Judge. 

Proceedings  by  Hermeline  Lesperance  for  workmen's  compensation 
for  the  death  of  her  husband,  John  Lesperance,  opposed  by  the  F.  Eggers 
Veneer  Seating  Company,  employer,  and  the  Wisconsin  Employers*  Ex- 
change. From  a  judgment  of  the  circuit  court,  affirming  an  award  of 
the  Industrial  Commission  in  favor  of  claimant,  the  employer  and  the 
Employers'  Exchange  appeal.    Affirmed. 

This  action  was  brought  by  the  plaintiffs  to  set  aside  an  award  of 
the  Industrial  Commission  by  which  Hermeline  Lesperance  was  awarded 
$2,016  as  compensation  for  the  death  of  her  husband  from  injuries  which 
it  is  alleged  he  suffered  while  in  plaintiffs'  employ  and  which  arose  out 
of  and  were  incident  to  his  employment. 

It  is  claimed  that  John  Lesperance,  a  man  72  year  of  age,  who  had 
been  suffering  from  rupture  for  7  years,  was  injured  when  an  elevator 
belonging  to  the  plaintiflfs  dropped  some  distance,  producing  a  rupture  of 
the  small  intestine,  which  resulted  in  his  death  on  the  following  day. 
The  plaintiffs  claim  that  the  evidence  shows  that  the  elevator  did  not 
drop,  as  is  alleged  by  the  defendants,  and  that  Lesperance  had  been 
wearing  an  improperly  fitting  truss,  which  was  the  proximate  cause  of 
the  ruptured  intestine. 

The  Industrial  Commission  found  that  John  Lesperance,  while  per- 
forming service  growing  out  of  and  incidental  to  his  cmplojrment,  ac- 
cidentally sustained  the  alleged  personal  injuries  which  resulted  in  his 
death,  and  awarded  to  the  widow,  Hermeline  Lesperance,  the  sum  of 
$2ft\6. 

The  circuit  court  found  that  the  commission's  award  is  sustained  by 
evidence  to  the  effect  that  the  elevator  on  which  decedent  was  riding  did 
not  operate  properly,  and  held  that — 

"The  fact  that  the  decedent  would  not  have  been  hurt  very- badly 
if  he  had  not  been  ruptured  before  the  accident,  or  if  he  had  a  properly 
fitting  truss,  does  not  change  the  situation.  Neither  negligence  in  wearing 
an  improperly  fitting  truss  or  predisposition  to  injury  affect  the  right  to 
claim  compensation  under  the  Workmen's  Compensation  Act  [St.  1917,  § 
2394—1  et  seq.J." 

Judgment  was  entered  sustaining  the  award  of  the  Industrial  Com- 
mission, from  which  judgment  the  plaintiffs  appeal. 

Otjen  &  Otjen,  of  Milwaukee,  for  appellants. 

Spencer  Haven,  Atty.  Gen.,  Windfield  W.  Oilman,  Asst.  Atty.  Gen., 
and  F.  W.  Dicke,  of  Two  Rivers,  for  respondents. 

SiEBECKRR,  J.  (after  stating  the  facts  as  above).  The  appellants 
insist  that  the  evidence  does  not  support  an  award  for  the  reason  that 
the  alleged  falling  of  the  elevator  was  not  the  proximate  cause  of 
Lesperance's  death.  The  claim  is  made  that  it  conclusively  appears  that 
his  death  was  solely  caused  by  the  defective  truss  he  wore  at  the  time 
he  was  riding  in  the  elevator,  and  hence  his  injury  is  not  attributable  to 
the  fall  of  the  elevator,  and  it  cannot  be  said  to  be  the  natural  consequence 
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thereof.  This  position  of  appellants  is  based  on  the  ground  that  the 
statements  of  Dr.  Gates  of  what  Lesperance  told  him  concerning  the 
history  of  his  ailment  and  the  relation  of  the  accident  to  his  injury  and 
the  admission  of  the  employer  in  its  report  of  the  accident  to  the  In- 
dustrial Commission  are  not  competent  as  evidence  to  sustain  an  award. 

[1-3]  The  employer  made  and  filed  a  report  of  the  accident,  pursuant 
to  the  rules  of  practice  of  the  Industrial  Commission  (rule  2),  stating 
that  the  elevator  operator  lost  control  of  the  car  and  that  it  dropped  to 
the  bottom;  that  Lesperance  was  in  the  car  and  was  injured.  The  con- 
tents of  this  report  are  competent  and  establish  a  prima  facie  case. 
First  National  Bank  of  Milwaukee  v.  Industrial  Commission,  161  Wis. 
526,  154  N.  W.  847.  The  provision  of  section  2394—16,  Stats.,  clearly 
contemplates  that  the  commission  may  cause  the  facts  pertsdning  to 
industrial  accidents  to  be  ascertained  by  them  in  this  manner  and  may  be 
considered  by  them  on  final  hearing.  • 

[4J  The  evidence  of  the  attending  doctor  is,  in  substance,  that  the 
deceased  informed  him,  when  he  was  called  to  his  attendance  within 
about  an  hour  after  the  alleged  accident,  that  the  drop  of  the  elevator 
hurt  him,  and  that  when  he  examined  the  injured  intestine  and  the 
imperfect  truss  he  concluded  that  the  shock  caused  by  the  drop  of  the 
elevator  was  the  primary  cause*  of  the  injury  to  the  intestine.  This  evi- 
dence is  of  such  substantial  character  that  a  reasonable  conclusion  can 
be  drawn  therefrom  that  the  injury  was  proximately  caused  by  the 
accident  Such  evidence  was  held  to  be  proper  proof  on  the  subject  in 
Wright  V.  Kerrigan,  [1911]  2  Irish  Reports,  301;  Bank  v.  Ind.  Com.,  supra. 

[5-7]  The  objection  that  the  employer's  report  of  the  accident  was 
not  formally  offered  in  evidence  is  not  well  taken.  The  employer  was 
fully  aware  of  the  contents  of  this  report  If  any  corrections  thereof 
were  deemed  necessary,  they  should  have  been  brought  to  the  attention 
of  the  commissioners  upon  the  hearing.  The  proceedings  before  the 
commission  are  not  be  hampered  by  useless  formalities  nor  technicalities. 
Anderson  v.  Miller,  S.  I.  Co.  (decided  Jan.  7.  1919)  170  N.  W.  275;  Mary 
Carroll's  Case.  22.S  Mass.  203,  114  N.  E.  285;  1  Bui.  111.  Ind.  Board. 
178;  Borgnis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A. 
(N.  S.)  489. 

The  record  clearly  sustains  the  circuit  court  in  holding  that  the  award 
is  sustained  by  the  evidence. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  WISCONSIN. 


FRINT  MOTORCAR  CO. 

V. 

INDUSTRIAL  COMMISSION  OF  WISCONSIN  et  al.* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—SCOPE  OF  EMPLOYMENT— DISOBEDIENCE  OF  ORDERS. 

That  a  machinist  disobeyed  his  master's  orders  requiring  him  to  remain 
in  a  pit  to  repair  cars  which  were  racing,  and  in  running  to  a  car  to 
assist  in  its  repair  was  run  over  and  killed  by  another  car,  does  not  put 
the  accident  outside  the  scope  of  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [1  J.) 

2.  MASTER     AND      SERVANT— COMPENSATION— REDUCTION 

FOR  FAILURE  TO  OBEY  REASONABLE  RULE-STATUTE. 

STATUTE. 

St  1917,  §  2394 — 9,  subd.  5,  relating  to  reduction  of  compensation 
15  per  cent  in  case  of  willful  failure  to  obey  a  rule  or  order  adopted  for 
safety  of  employees,  has  no  application  to  an  accident  occurring  before 
the  statute  was  in  force. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  349.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— RELATION    OF    PARTIES— CASUAL    EMPLOYMENT. 

A  machinist  reguarly  employed  by  his  master  in  repairing  its  motor- 
cars injured  while  present  to  repair  its  cars  which  were  racing  on  Sunday, 
was  within  his  regular  employment  and  not  casually  employed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  362.) 

5.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—PROXIMATE  CAUSE  OF  INJURY. 

The  basis  of  recovery  under  Workmen's  Compensation  Act  is  that  the 
injury  be  proximately  caused  by  the  accident  and  not  intentionally  self- 
infUcted  (St  1917,  §  2394—3,  subd.  3). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  374.) 

6.  MASTER    AND    SERVANT-^WORKMEN'S  COMPENSATION- 

LEGALITY  OF  EMPLOYMENT. 

An  illegal  contract  of  employment  does  not  destroy  the  operation  of 
the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

Appeal  from  Circuit  Court  Dane  County;   E.  Ray  Stevens.  Judge. 

Proceedings  by  Nettie  Healey  for  compensation  for  the  aeath  of 
her  husband,  Carl  Healey,  employee,  opposed  by  the  Frint  Motorcar 
Company,  employer.  From  judgment  of  the  circuit  court,  confirming  an 
award  of  the  Industrial  Commission,  the  employer  appeals.  Judgment 
affirmed. 

The  appellant  is  a  corporation,  and  at  the  time  of  the  accident  had 
a  salesroom  m  Milwaukee.    August  5,  1917,  the  deceased,  Carl  Healey, 

♦  Decision  rendered,  Jan.  7.  1919.    170  N.  W.  Rep.  285. 
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was  in  the  employ  of  the  appellant  as  a  mechanic,  working  at  the  ware- 
house, getting  f&  a  week  and  overtime  at  the  same  rate. 

Automobile  races  had  been  arranged  for  by  the  Wisconsin  Auto 
Racing  Association  at  the  State  Fair  Park,  near  Milwaukee,  Saturday, 
August  4,  and  Sunday,  August  5,  1917.  Different  dealers  entered  cars 
in  these  races  for  the  purpose  of  promoting  the  names  of  their  various 
cars  and  getting  them  before  the  public.  This  was  the  purpose  of  the 
appellant. 

The  appellant  had  on  other  occasions  entered  cars  in  similar  races, 
although  entering  cars  in  races  was  not  a  part  of  the  regular  work  of 
appellant. 

Each  company  entering  cars* had  assigned  to  it  certain  space  inside 
of  the  track  near  the  starting  mark,  called  a  ''pit,"  and  was  permitted  to 
have  two  men  in  each  pit  for  the  purpose  of  handing  out  spare  parts, 
gasoline,  etc 

Healey,  after  doing  work  on  the  racing  cars,  was  given  charge  of  the 
pit  of  the  appellant  and  was  instructed  to  work  on  the  cars  at  the  pit 
and  see  that  they  were  properly  tuned  up  and  to  remain  there. 

On  the  afternoon  of  the  day  of  the  accident,  Healey  had  gotten 
out  of  the  pit  and  was  standing  on  the  fence  at  the  inside  of  the  track. 
One  of  the  appellant's  cars  stopped  a  short  distance  from  the  pit,  and 
Healey,  seeing  the  car  stop,  ran  up  to  where  it  was  standing,  and  later 
getting  in  front  of  it  he  was  run  into  by  another  car  and  killed. 

The  Industrial  Commission  awarded  Nettie  Healey  $2782.85  against 
the  appellant  because  of  the  death  of  her  husband,  Carl  Healey.  The 
court  below  confirmed  the  award  of  the  Industrial  Commission  and 
rendered  judgment   accordingly,   from   which   this   appeal   is  taken. 

Lines,  Spooner  &  Quarles,  of  Milwaukee,  for  appellant 
Spencer  Haven,  Atty.  Gen.,  and  Winfield  W.  Gilman,  Asst   Atty. 
Gen.,  for  respondents. 

Kerwin,  J.  (after  stating  the  facts  as  above).  Three  main  con-r 
tentions  are  made  in  this  case:  (a)  That  the  accident  was  not  an 
industrial  accident;  (b)  that  the  emplojrmept  was  but  casual;  and  (c) 
that  the  employment  was  a  Sunday  emplojrment,  and  no  recovery  could 
be  had  for  injury  resulting  therefrom. 

[1]  1.  Prior  to  the  day  of  the  injury,  Healey,  deceased,  was  in  the 
employ  of  appellant  under  the  Compensation  Act  (St  1917,  §  2394 — 1  et 
seq.),  and  at  the  time  of  the  injury  was  performing  services  growing  out 
of  and  incident  to  his  employment,  unless  it  can  be  said  that  because  he 
left  the  pit  provided  for  him  during  the  races  he  thereby  got  outside  of 
the  course  of  his  employment  The  contention  of  appellant  is  that,  be- 
cause Healey  left  the  pit  provided  for  him  and  went  upon  the  track, 
where  he  was  killed,  he  was  not  at  the  time  of  the  injury  within  the 
course  of  his  employment;  hence  no  recovery  could  be  had.  We  r^^d 
this  contention  untenable.  The  mere  fact  that  Healey  was  instructed  to 
remain  in  the  pit,  and  that  he  violated  such  instruction,  did  not  put  him 
outside  of  the  scope  of  his  employment 

It  appears  from  the  record  that,  during  the  course  of  one  of  the 
races,  a  car  of  appellant  skidded  and  came  to  a  stop  near  the  fence  a 
short  distance  from  the  point  where  Healey  was  standing  upon  the  fence 
watching  the  races.  As  soon  as  his  employer's  car  stopped,  he  jumped 
from  the  fence  and  ran  toward  it,  but,  before  he  reached  it,  was  struck 
by  an  on-coming  car  and  killed.  We  are  satisfied  that  deceased  was  at 
the  time  of  the  injury  acting  within  the  scope  of  his  employment,  and 
the  mere  fact  that  he  disobeyed  orders  does  not  defeat  recovery.  White- 
head V.  Reader,  3  W.  C.  C.  40;  Northern  I  G.  &  E.  Co.  v.  Pietzvak 
(Ind.  App.)  118  N.  E.  132;  Louisville  &  N.  R.  Co.  v.  Fleming,  194  Ala. 
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51,  69  South.  125;  Chicago  Rys.  Co.  v.  Industrial  Board,  ZJt  111.  112, 
114  N.  E.  534;' Watkins  v.  Guest,  K.  &  N.,  5  B.  W.  C  C.  307;  Kolaszynski 
V.  Klie  (N.  J.)  102  Atl.  5;  Milwaukee  v.  Industrial  Commission)  160  Wis. 
238,  151  N.  W.  247;  Manitowoc  B.  W.  v.  Industrial  Commission,  165 
Wis.  592,  163  N.  W.  172. 

[2]  Counsel  for  appellant  refers  to  section  2394 — 9,  subd.  5,  relating 
to  reduction  of  compensation  15  per  cent,  in  case  of  willful  failure  to  obey, 
any  reasonable  rule  adopted  by  the  employer  for  the  safety  of  the  em- 
ployee. This  proposition  has  no  application  to  the  instant  case,  since  it 
was  not  in  force  until  September  1,  1917,  which  was  after  the  accident 
here  occurred.    Chapter  624,  Laws  of  1917. 

[3]  2.  It  is  contended  that  Healey's  employment  was  but  casual.  He 
was  a  regular  employee  of  appellant,  and  his  work  was  not  materially 
different  at  the  time  of  the  accident  from  that  which  he  ordinarily 
did.  He  was  a  mechanic,  kept  cars  in  proper  condition,  and  was  working 
in  the  regular  course  of  such  employment  at  the  time  of  the  injury; 
therefore  his  employment  was  not  casual.  Holmen  C  Ass'n  et  al.  v. 
Industrial  Commission,  167  Wis.  470,  167  N.  W.  808;  Gross  &  Bro.  Co. 
ct  al.  V.  Industrial  Commission,  167  Wis.  612,  167  N.  W.  809;  Jordan  et  al. 
V.  Weinman  et  al.,  167  Wis.  474,  167  N.  W.  810. 

[4]  3.  It  is  also  insisted  that  because  the  accident  occurred  on  Stmday 
there  can  be  no  recovery. 

*The  contract  of  employment  with  Healcy  was  made  prior  to  the 
day  of  the  accident,  and  on  the  day  of  the  accident  and  prior  thereto 
the  relation  of  master  and  servant  between  appellant  and  Healey  existed, 
as  well  as  the  duty  imposed  by  law  upon  appellant  to  make  compensation 
for  injuries  arising  out  of  the  relation  existing  by  force  of  the  Work- 
men's Compensation  Act. 

The  fact  that  Healey  was  violating  the  Sunday  law  cannot  defeat 
recovery,  because  it  did  not  contribute  to  the  injury.  The  right  of  recov- 
ery was  fixed  by  the  statute,  and  the  relation  lawfully  existed  between 
appellant  and   Healey  at  the  time  of  the  accident. 

While  the  decisions  in  ordinary  tort  actions  before  the  Workmen's 
Compensation  Act  was  passed  cannot  be  said  to  be  strictly  in  point, 
some  of  the  reasoning  in  these  cases  is  pertinent  McArthur  v.  Green 
Bay  &  M.  C.  Co.,  34  Wis.  139;  Knowlton  v.  Milwaukee  C.  Ry.  Co.,  59 
Wis.  278,  18  N.  W.  17;  Gabbert  v.  Hackett,  135  Wis.  86,  115  N.  W.  345; 
Gerretson  v.  Rambler  G.  Co.,  149  Wis.  528,  136  N.  W.  18^,  40  L.  R.  A. 
(N.  S.)  451 ;  Gross  v.  Miller,  93  Iowa,  72,  61  N.  W.  385,  26  L.  R.  A. 
605. 

In  McArthur  v.  Green  Bay  &  M.  C.  Co.,  supra,  in  speaking  upon 
this  subject  the  court  said,  in  effect,  that  the  same  state  of  facts  which 
would  entitle  plaintiff  to  recover  had  the  injury  happened  on  any  day 
other  than  Sunday  would  entitle  him  to  recover  notwithstanding  the 
accident  occurred  on  Sunday  and  while  he  was  unlawfully  navigating  the 
canal. 

And  in  Knowlton  v.  Milwaukee  C.  Ry.  Co.,  supra,  it  is  held  that  the 
right  of  the  plaintiff  to  recover  is  not  affected  by  the  faqt  that  he  was 
violating  the  Sunday  law,  because  he  did  not  thereby  become  an  outlaw, 
but  was  as  much  within  the  protection  of  the  law  and  was  entitled  to 
the  same  degree  of  care  by  the  defendant  to  protect  him  from  injury  as 
though  he  had  postponed  his  ride  on  the  defendant's  car  until  the  fol- 
lowing day. 

The  reasoning  in  Gross  v.  Miller,  supra,  is  in  line  with  the  Wisconsin 
cases  above  cited  and  holds  that  the  fact  that  one  is  injured  while 
violating  a  Sunday  law  in  no  way  interferes  with  or  prevents  the  right 
of  recovery  for  injuries  sustained  while  the  complaining  party  is  violating 
the  Sunday  law,  because  such  mere  violation  in  no  way  contributed  to  the 
mjury;  in  such  cases,  violation  of  a  Sunday  law  is  not  the  proximate  or 
efficient  cause  of  the  accident. 
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[5]  The  basis  of  recovery  under  the  Workmen's  Compensation  Act  is 
that  the  injury  be  proximately  caused  by  the  accident  and  is  not  inten- 
tionally self-inflicted.    Subdivision  3,  §  2394-^. 

The  fact  that  the  work  was  being  done  on  Sunday  did  not  abrogate 
the  relation  of  master  and  servant  between  appellant  and  Healey.  H. 
&  T.  C.  Ry.  Co.  V.  Rider,  62  Tex.  267.  And  this  court  has  held  that, 
although  the  employment  contract  be  illegal,  it  does  not  destroy  operation 
under  the  Workmen's  Compensation  Act.  Foth  v.  Macomber  &  W.  R. 
Co.,  161  Wis.  549,  154  N.  W.  369. 

[6]  Nor  do  we  think  that  the  right  of  recovery  under  the  Compensa- 
tion Act  depends  upon  the  validity  of  the  contract  of  employment. 
Honnold  on  Workmen's  Compensation,  30. 

Whatever  the  contract  may  be,  while  the  servant  is  doing  work  for 
the  master  in  the  line  of  his  duty,  the  law  imposes  upon  the  master  the 
duty  of  making  the  prescribed  compensation  for  industrial  accident 
In  such  a  case,  the  injured  party  does  not  have  to  resort  to  the  illegal 
act  to  make  his  case.  The  relation  of  master  and  servant,  as  well  as 
the  statute  providing  for  compensation,  persists  independent  of  the  Sunday 
statute.  Hughes  v.  Atlanta  S.  Co.,  136  Ga.  511,  71  S.  E.  728>  36  L.  R.  A. 
(N.  S.)  547,  Ann.  Cas.  1912C,  394;  Neanow  v.  Uttech,  46  Wis.  581, 
1  N.  W.  221;  Walker  v.  Ontario,  111  Wis.  113,  86  N.  W.  566;  Derr  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  163  Wis.  234,  157  N.  W.  753. 

We  are  satisfied  that  the  judgment  of  the  court  below  is  right  and 
must  be  affirmed. 

The  judgment  appealed  from  is  affirmed,  with  costs. 
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UNITED  STATES  SUPREME  COURT. 


COON 

V. 

KENNEDY.  (No.  398.)* 

COURTS  —  SUPREME  COURT  —  JURISDICTION  —  ERROR  TO 

STATE  COURT. 

Decision  of  the  highest  state  court,  denying  relief  under  New  Jersey 
workmen's  compensation  act  for  drowning  in  navigable  waters,  holding 
that  Act  Oct  6,  1917,  §  1  (Comp.  St.  1918,  §  991  [3]),  saving  to  claimants 
rights  and  remedies  under  the  workmen's  compensation  law  of  any  state, 
was  inapplicable,  being  passed  after  the  accident,  and  that  the  rights  of 
parties  depended  on  the  maritime  laws,  held  not  one  allowing  review  by 
the  national  Supreme  Court,  on  writ  of  error,  under  Act  Sept  6,  1916,  § 
2  (Comp.  St  §  1214). 

(For  other  cases,  see  Courts,  Dec.  Dig.  §  391  [1].) 

In  Error  to  the  Court  of  Errors  and  Appeals  of  the  State  of  New 
Jersey. 

Proceeding  by  Rebecca  Coon  for  compensation  under  the  New  Jersey 
Workmen's  Compensation  Act,  opposed  by  James  Kennedy.  Judgment 
for  defendant  was  affirmed  by  the  Court  of  Errors  and  Appeals  of  New 
Jersey  (103  Atl.  207),  and  petitioner  brings  error.    Writ  dismissed. 

Mr.  James  D.  Carpenter,  Jr.,  of  Jersey  City,  N.  J.,  for  plaintiff  in 
error. 

Mr.  Isidor  Kalisch,  of  Newark,  N.  J.,  for  defendant  in  error. 

Memorandum  opinion  by  Mr.  Justice  McReynolds. 

This  writ  of  error  runs  to  a  judgment  of  the  Court  of  Errors  and 
Appeals  of  New  Jersey  filed  March  4,  1918,  103  Atl.  207,  denying  relief 
to  Rebecca  Coon,  who  sued  to  recover  under  the  New  Jersey  Workmen's 
Compensation  Act  (P.  L.  1911,  p.  134),  on  account  of  her  husbahd's  death 
by  drowning  in  the  navigable  waters  of  that  state  while  employed  as  a 
fireman  on  a  tugboat 

The  court  held  that  as  the  accident  occurred  August  4,  1915,  the 
Act  of  Congress  approved  October  6,  1917  (40  Stat.  L.  c.  97.  §  1,  p.  395 
[Comp.  St  1918,  §  991,  subd.  3]),  "saving  *  *  *  to  claimants  the 
rights  and  remedies  under  the  workmen's  compensation  law  of  any  state," 
i^ras  inapplicable,  and  that  under  the  doctrine  announced  in  Southern 
Pacific  Company  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed. 
1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  1900,  the  rights  of  the  parties 
dependent  upon  the  maritime  law  of  the  United  States. 

There  was  no  decision  against  the  validity  of  a  treaty  or  statute 
of  or  an  authority  exercised  under  the  United  States,  nor  in  favor  of  the 
validity  of  a  statute  of  or  an  authority  exercised  under  a  state  challenged 
because  of  repugnance  to  the  Constitution,  treaties  or  laws  of  the  United 
States.  Consequently,  under  the  Act  of  September  6,  1916  (39  Stat  I^ 
c.  448,  §  2,  p.  726  [Comp.  St  §  1214]),  the  writ  of  error  was  improperly 
sued  out  and  must  be 

Dismissed. 

♦Argued  Dec.  11,  191&    Decided  Jan.  13,  1919.    39  S.  C.  Rep.  146. 
Vol.  Lni— JO.  ^ 
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SUPREME  COURT  OF  CALIFORNIA. 


A.  F.  ESTABROOK  CO.  et  al. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION.* 


KLAMATH  S.  S.  CO. 

V. 

SAME.     (S.  F.  8315,  8316.)* 

1.  CONSTITUTIONAL    LAW— MASTER    AND     SERVANT— PER- 

SONS ENTITLED  TO  RAISE  CONSTITUTIONAL  QUESTION. 

Plaintiff  employer,  a  "resident,"  is  not  entitled  to  attack  Workmen's 
Compensation,  Insurance  and  Safety  Act,  §  75a,  added  by  St.  1915,  p. 
1101,  on  the  ground  that  it  discriminates  against  "nonresidents'*  contrary 
to  Const.  U.  S.  art.  4,  §  2,  declaring  that  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  states, 
and  Amendment  14,  prohibiting  any  state  from  denjring  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws;  plaintiff  not  be- 
longing to  the  class  to  be  discriminated  against. 

(For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  §  42;  Master 
and  Servant,  Dec.  Dig.  §  347). 

On  Petition  for  Rehearing. 

2.  APPEAL     AND     ERROR— POINTS     NOT     SUGGESTED     ON 

ORIGINAL  SUBMISSION-REVIEW. 

A  point  not  suggested  in  argrument  on  which  petitioner  submitted  case 
for  decision  will  not  be  considered,  where  made  for  the  first  time  on 
petition  for  rehearing. 

(For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  832 [4].) 

In  Bank.  Separate  proceedings  by  the  A.  F.  Estabrook  Company  and 
others  and  by  the  Klamath  Steamship  Company  against  the  Industrial 
Accident  Commission  to  test  the  validity  of  awards  made  pursuant  to 
Workmen's  Compensation,  Insurance  and  Safety  Act,  §  75a.  Awards 
affirmed. 

Ira  A.  Campbell,  of  San  Francisco  (McCutchen,  Olney  &  Willar  and 
John  F.  Cassell,  all  of  San  Francisco,  of  counsel),  for  petitioners. 

Christopher  M.  Bradley,  of  San  Francisco  (Warren  H.  Pillsbury,  of 
Oakland,   of   counsel),   for   respondent. 

Sloss,  J.  In  North  Alaska  Salmon  Co.  v.  Pillsbury,  174  C:al.  1,  162 
Pac.  93,  L.  R.  A.  1917E,  642,  we  held  that  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  as  originally  enacted,  did  not  authorize  an 
award  of  compensation  where  injury  to  the  employee  had  occurred  beyond 
the  boundaries  of  this  state.  The  question  decided  was  simply  one  of 
interpretation.  It  was  assumed  that  the  Legislature  had  power  to  require 
employers    to   compensate   "injured    employees    whose    employment    was 

♦Decision  rendered,  March  19,  1918.    On  Petition  for  Rehearing,  April 
17,  191?.    177  Pac.  Rep.  848. 
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created  in  this  state,  regardless  of  the  place  where  the  injury  may  have 
been  sustained."  The  language  of  the  statute,  as  read  by  the  court,  in- 
dicated, however,  that  the  Legislature  had  not  intended  to  make  the 
compensation  scheme  applicable  to  case  of  injury  arising  outside  the 
state.  In  1915  the  scope  of  the  act  was  extended  by  the  addition  of  a 
new  section  (75a),  reading  as  follows: 

"The  commission  shall  have  jurisdiction  over  all  controversies  arising 
out  of  injuries  suffered  without  the  territorial  limits  of  this  state  in  Uiose 
cases  where  the  injured  employee  is  a  resident  of  this  state  at  the  time 
of  the  injury  and  the  contract  pf  hire  was  made  in  this  state  and  any  such 
employee  or  his  dependents  shall  be  entitled  to  the  compensation  or  death 
benefits   provided   by   this   act."    Stats.    1915,   p.    1101. 

We  have  before  us,  in  each  of  the  above-entitled  proceedings,  a  writ 
of  certiorari  issued  on  behalf  of  the  employer  to  test  the  validity  of  an 
award  made  pursuant  to  the  terms  of  this  section.  The  two  proceedings 
are  presented  on  a  single  set  of  briefs. 

[1]  The  petitioners  do  not  question  the  existence  of  the  general  legis- 
lative power  which,  in  our  opinion  in  the  North  Alaska  Salmon  Company 
Case,  we  assumed  to  exist.  The  sole  ground  of  attack  is  that  section  75a 
fnvolves  an  unjustifiable  discrimination  against  employees  who  are  not 
residents  of  this  state,  and  thus  violates  the.  provision  of  the  Constitution 
of  the  United  States  declaring  that  "the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states"  (art  4,  §  2),  and  that  prohibiting  any  state  from  denying  "to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws"  (Amend- 
ment 14,  §1).  Under  settled  principles  of  constitutional  law,  the  peti- 
tioners are  not  in  a  position  to  raise  this  question.  Generally  speaking, 
the  courts  will  not  consider  the  constitutionality  of  a  statute  attacked  by 
one  whose  rights  are  not  affected  by  the  operation  of  the  statute.  12 
C.  J.  760;  Scheerer  v.  Deming,  154  Cal.  133,  142,  97  Pac.  155.  More 
specifically,  a  contention  that  a  statute  denies  equal  rights  and  privileges 
by  discriminating  between  persons  or  classes  of  persons  "may  not  be 
raised  by  one  not  belonging  to  the  class  alleged  to  be  discriminated  against." 
12  C.  J.  768;  10  Cent.  Dig.  col.  1284  et  seq.;  Estate  of  Johnson,  139  Cal. 
532,  534,  73  Pac.  424,  96  Am.  St.  Rep.  161.  Thus  the  validity  of  a  stattite 
excluding  colored  persons  from  serving  on  juries  cannot  be  questioned 
by  whites.  Commonwealth  v.  Wright,  79  Ky.  22,  42  Ani.  Rep.  203.  Nor 
may  a  male  question  the  validity  of  a  statute  as  discriminating  against 
women.  McKinney  v.  State,  3  Wyo.  719,  30  Pac.  293,  16  L.  R.  A.  710. 
On  like  grounds,  it  has  been  held  that  a  resident  or  citizen  is  not  entitled 
to  assail  an  act  on  the  ground  that  it  discriminates  against  those  who  are 
not  residents  or  citizens.  Bozeman  v.  State,  7  Ala.  App.  151,  61  South. 
W;  Schmidt  v.  Indianapolis.  168  Ind.  631,  80  N.  E.  632.  14  L.  R.  A. 
(N.  S.)  787.  120  Am.  St.  Rep.  385;  Gallup  v.  Schmidt,  154  Ind.  196,  56 
N.  E.  443;  State  v.  Kirby,  34  S.  D.  281,  148  N.  W.  533. 

Very  directly  in  point  is  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571,  576,  35  Sup.  Ct. 
167,  169  (59  L.  Ed.  364).  The  validity  of  the  Workmen's  Compensation 
Law  of  Ohio  was  there  questioned.  That  law  deprived  a  certain  class 
of  employers  of  five  or  more  men  of  various  defenses  available  to  em- 
ployers of  less  than  five.  The  plaintiff  in  error,  who  was  an  employer  of 
more  than  five,  and'  within  the  class  designated,  assailed  the  legislation 
on  the  ground,  among  others,  that  the  act  discriminated  unjustly  against 
workmen  in  shops  employing  less  than  five  men.  The  court  held  that 
this  ground  of  attack  was  not  available  to  the  employer,  saying: 

"Much  of  the  argument  is  based  upon  the  supposed  wrongs  to  the 
employee,  and  the  alleged  injustice  and  arbitrary  character  of  the  legisla- 
tion here  involved  as  it  concerns  him  albne,  contrasting  an  employee  in  a 
shop  with  five  employees  with  those  having  less.  No  employee  is  com- 
plaining of  this  act  in  this  case.    The  arguments  based  upon  such  discri- 
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mination,  so  far  as  it  affects  employees  by  themselves  considered,  camiot 
be  decisive;  for  it  is  the  well-settled  rule  of  this  court  that  it  only  hears 
objections  to  the  constitutionality  of  laws  from  those  who  are  themselves 
affected  by  its  alleged  unconstitutionality  in  the  feature  complained  of. 
Southern  Railway  v.  King,  217  U.  S.  524,  534  [30  Sup.  Ct  594,  54  L.  Ed. 
868] ;  Engel  v.  O'Malley,  219  U.  S.  128,  135  [31  Sup.  Ct  190,  55  L.  Ed. 
128] ;  Standard  Stock  Food  Co.  v.  Wright  ,225  U.  S.  540,  550  [32  Sup.  Ct 
784,  56  L.  Ed.  1197] ;  Yazoo  &  Mississippi  Valley  R.  R.  v.  Jackson  Vinegar 
Co.,  226  U.  S.  217,  219  [33  Sup.  Ct.  40,  57  L.  Ed.  193] ;  Rosental  v.  New 
York,  226  U.  S.  260,  271  [33  Sup.  Ct.  27,  57  L.  Ed.  212,  Ann.  Cas.  1914B, 
711;  Darnell  v.  Indiana,  226  U.  S.  390,  398  [33  Sup.  Ct  120,  57  L.  Ed. 
267] ;  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531,  544  [34  Sup.  Ct 
359,  58  L.  Ed.  713] ;  Missouri,  Kansas  &  Texas  Ry.  v.  Cade,  233  U.  S. 
642,  648  [34  Sup.  Ct  67%,  58  L.  Ed.  1135]." 

This  reasoning  is  decisive  of  the  present  case.  If  section  75a  contains 
— ^we  do  not  say  it  does — an  unwarranted  discrimination  against  non- 
residents, the  onV  persons  entitled  to  attack  the  law  on  this  ground  are 
members  of  the  class  thus  excluded  from  the  benefits  of  the  legislation. 
No  constitutional  right  of  the  employer  is  invaded  by  the  action  of  the 
Legislature  in  subjecting  him  to  a  less  extensive  liability  than  might  have 
been  imposed.  Not  being  required  to  pass  upon  the  constitutional  question 
sought  to  be  raised,  we  would  not  be  justified  in  entering  into  a  discussion 
of   its  merits. 

Each  of  the  awards  is  affirmed. 

We  concur:  Angelotti,  C.  J.;  Richards,  Judge  pro  tem;  Wilbur,  J.; 
Melvin,  J.;  Victor  E.  Shaw,  Judge  pro  tem. 

On  Petition  for  Rehearing. 

Per  Curiam.  [2]  On  petition  for  rehearing,  the  petitioners  contend 
that  the  award  should  be  annulled  because,  as  is  claimed,  the  facts  were 
such  as  to  bring  each  of  the  proceedings  within  the  exclusive  admiralty 
jurisdiction  of  the  federal  courts.  No  such  point  was  suggested  in  the 
argument  on  which  the  petitioners  submitted  the  cases  for  decision.  It 
is  the  settled  rule  of  this  court  that  points  made  for  the  first  time  on 
petition  for  rehearing  will  not  be  considered. 

On  the  questions  actually  argued,  we  are  satisfied  with  the  conclusions 
declared  in  the  opinion  filed.    The  petition  for  rehearing  is  denied. 
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SUPREME  COURT  OF  CALIFORNIA. 


EMPLOYERS'    LIABILITY   ASSUR.   CORPORATION,   Limited,  of 
London,  England, 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  CALIFORNIA  et  al 


iETNA  LIFE  INS.  CO. 

V. 

SAME. 


OCEAN    ACCIDENT   &   GUARANTEE    CORPORATION.    Limited, 

V, 

SAME.     (L.  A.  5732,  5739,  5740.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—BURDEN— POLICY  OF  LAW. 

It  IS  the  policy  of  the  law  to  place  the  burden  arising  from  personal 
injuries  upon  the  business  or  industry  in  which  an  injured  employee  is 
engaged,  by  placing  the  responsibility  for  indemnity  upon  the  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  346.) 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

—STATUTES  —  CONSTRUCTION  —  "EMPLOYER"  —  "EM- 
PLOYEE." 

In  defining  the  terms  "employer''  and  "employee"  in  any  statute  passed 
in  pursuance  of  Const  art.  20,  §  21,  authorizing  the  Workmen's  Compensa- 
tion Law,  no  definition  therein  contained  can  enlarge  the  scope  of  the 
constitutional  authority. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series,  Employee;  Employer.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—RELATION  OF  PARTIES. 

In  determining  whether  or  not  the  relationship  of  employer  and  em- 
ployee existed  under  the  Workmen's  Compensation  Law,  the  general  law 
as  well  as  the  terms  of  the  statute  itself  must  be  considered. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

4.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

—PERSONS   WITHIN    STATUTE  —   "EMPLOYER"  —  "EM- 
PLOYEE." 

The  definitions  of  "employer"  and  "employee,"  in  Workmen's  Com- 
pensation Law,  §§  13,  14,  are  broad  enough  to  include  both  the  general 
and  special  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

♦Decision  rendered,  Dec.  24,   1918.     Rehearing  denied  Jan.  23,   1919. 
177  Pac.  Rep.  273. 
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5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—JOINT  EMPLOYERS. 

Where  a  partnership  furnished  men  and  a  foreman  to  a  cement 
company,  who  were  to  be  paid  by  the  partnership  with  funds  furnished 
by  the  cement  company,  the  partnership  retaining  the  power  to  hire  and 
discharge,  the  men  were  under  the  joint  control  of  the  partnership  and 
the  company,   who   were  jointly   associated   in   carrying   out   the   work. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

7.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
—ACCIDENT  ARISING  OUT  OF  EMPLOYMENT— EVIDENCE. 

Under  the  express  provisions  of  Workmen's  Compensation  Law,  § 
77a,  as  amended  by  St.  1915,  p.  1102,  §  28,  the  hearsay  declarations  of 
decedent  are  admissible  to  find  that  his  death  arose  out  of  the  emplo3rment, 
within  the  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

In  Bank. 

Proceedings  under  the  Workmen's  Compensation  Law  by  Ellen  R. 
Coulter,  claimant,  to  recover  for  the  death  of  J.  A.  Coulter,  employee, 
opposed  by  the  Employers'  Liability  Assurance  Corporation,  Limited,  of 
London,  England,  the  i^tna  Life  Insurance  Company,  a  corporation,  and 
the  Ocean  Accident  &  Guarantee  Corporation,  Limited.  An  award  was 
made  in  claimant's  favor  by  the  Industrial  Accident  Commission,  and  the 
insurance  carriers  petition  separately  for  writs  of  review.  Award  against 
^tna  Life  Insurance  Company  and  th^  Employers' Liability  Assurance 
Corporation,  Limited,  of  London,  England,  affirmed,  and  award  against 
the  Ocean  Accident  &  Guarantee  Corporation,  Limited,  annulled. 

Willis  I.  Morrison  and  C.  La.  V.  Larzelere  both  of  Los  Angeles,  for 
petitioner  Ocean  Accident  &  Guarantee  Corporation,  Limited. 

Haas  &  Dunnigan,  of  Los  Angeles,  for  peitioner  Employers'  Liability 
Assur.  Corporation,  Limited,  of  London,  England. 

Henshaw,  Black  &  Goldberg,  of  San  Francisco,  for  petitioner  MtnsL 
Life  Ins.  Co. 

Christopher  M.  Bradley,  of  San  Francisco,  for  respondents. 

Wilbur,  J.  These  proceedings  were  instituted  by  the  petitioners  to 
review  an  award  against  them  by  the  Industrial  Accident  Commission  in 
favor  of  Ellen  R.  Coulter  for  the  death  of  her  husband,  J.  A.  Coulter, 
alleged  to  have  been  caused  by  an  accident  of  emplojrment  on  November 
16,  1917,  at  the  plant  of  the  Riverside  Portland  Cement  Company,  near 
Riverside,  Cal.  The  Ocean  Accident  &  Guarantee  Corporation  and  the 
Employers'  Liability  Assurance  Corporation  were  insurance  carriers  for 
the  Wellman-Lcwis  Company,  copartnership,  while  the  i^tna  Life  In- 
surance Company  was  the  insurance  carrier  for  the  Riverside  Portland 
Cement  Company.  These  insurance  carriers  each  claim  exemption  from 
liability  upon  the  ground  that  the  partnership  or  corporation  insured 
by  them,  respectively,  was  not  the  employer  of  the  deceased  at  the  time  of 
his  death.  They  also  claim  that  the  award  was  improper  for  the  reason 
that  the  evidence  was  insufficient  to  establish  the  fact  that  the  death  of 
the  decedent  resulted  from  injuries  arising  out  of  or  received  in  the 
course  of  his  employment.  The  Ocean  Accident  &  Guarantee  Corporation 
also  claims  that  the  award  against  it  is  improper  for  the  reason  that 
both  parties  admitted  that,  by  mutual  mistake,  the  conjtract  covered  the 
accident  in  question,  while  the  real  contract  was  intended  to  cover  work 
then  being  carried  on  at  Hemet  only,  and  that  before  the  hearing  the 
policy  bad  been  amended  by  mutual  consent. 
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The  Riverside  Portland  Cement  Company,  which  will  hereafter  be 
referred  to  as  the  "Cement  Company,"  was  engaged  in  manufacturing 
cement  It  became  necessary  to  install  new  machinery  and  to  rearrange 
the  plant  The  plans  and  specifications  for  such  work  were  made  by  the 
engineers  of  the  Cement  Company.  The  Wellman-Lcwis  Company,  here- 
after called  the  "partnership,"  was  engaged  in  the  business  of  installing 
and  handling  large  machinery,  and  had  a  number  of  employees  experienced 
in  that  line  of  work.  The  Cement  Company  desired  to  secure  the  services 
of  the  partnership.  An  arrangement  was  made  by  which  the  partnership 
furnished  to  the  Cement  Company  its  employees,  under  a  foreman  also 
employed  by  the  partnership.  The  commission,  upon  sufficient  evidence, 
found  the  facts  to  be  as  follows: 

"(7)  That  at  the  time  of  said  injury  the  employee  was  performing 
service  upon  the  premises  of  defendant  Riverside  Portland  Cement  Com- 
pany and  for  its  benefit;  that  prior  to  his  employment  an  arrangement 
had  been  entered  into  between  defendant  Riverside  Portland  Cement 
Company  and  defendant  Wellman-Lewis  Company  whereby  the  latter  was 
to  secure  and  furnish  employees,  including  a  foreman,  to  perform  service 
on  the  premises  of  and  for  the  benefit  of  the  Riverside  Portland  Cement 
Company,  for  and  in  consideration  of  the  payment  to  said  Wellman-Lewis 
Company  of  10  per  cent,  of  the  pay  roll  of  the  employees  and  foreman 
thus  furnished;  that  the  Riverside  Portland  Cement  Company  was  to 
furnish  all  materials  and  was  to,  and  did  in  fact,  g^ve  and  exercise 
•direction  and  control  over  such  employees,  including  said  foreman;  that 
no  plans  and  specifications  were  entered  into  for  doing  such  work,  nor 
was  the  nature  and  extent  of  the  work  to  be  done  closely  defined  to  the 
said  Wellman-Lewis  Company  nor  any  specific  sum  of  money  agreed  upon 
other  than  as  stated  above ;  that  account  of  the  time  of  all  such  employees 
was  kept  by  the  Riverside  Portland  Cement  Company,  such  men  being 
required  to  use  the  time  clock  of  the  said  company,  and  a  check  for  the 
wages  of  such  employees,  plus  10  per  cent,  and  less  incidental  deductions,  ^ 
was  sent  to  Wellman-Lewis  Company,  who,  in  turn,  paid  such  employees 
their  wages;  that  no  time  was  agreed  upon  for  the  completion  of  said 
work,  and  that  the  Riverside  Portland  Cement  Company  reserved  the 
right  to  require  the  furnishing  of  such  additional  employees  as  it 
should  deem  necessary  and  to  cause  the  discharge  of  any  employees  whom 
it  might  regard  as  undesirable;  that  said  agreement  between  Wellman- 
Lewis  Company  and  the  Riverside  Portland  Cement  Company  was  sub- 
stantially an  agreement  to  furnish  labor,  skilled  and  experienced  only; 
that  the  deceased  was  engaged  by  the  representatives  of  Wellman-Lewis 
Company  specifically  for  the  work  in  question,  and  had  not  been  a  regular 
employee  of  Wellman-Lewis  Company  prior  to  his  being  put  to  work 
at  the  plant  of  the  Riverside  Portland  Cement  Company ;  that  the  contract 
of  hire  by  which  the  employee  was  engaged  was  entered  into  between 
himself  and  defendant  Wellman-Lewis  Company ;  that  the  employee  looked 
to  and  received  his  pay  from  Wellman-Lewis  Company;  that  Wellman- 
Lewis  Company  had  the  immediate  power  of  hiring  and  discharging  him, 
and  that  the  employee  was  obliged  to  obey  any  instructions  given  him 
by  the  foreman  furnished  by  Wellman-Lewis  Company;  that  Wellman- 
Lewis  Company  was  in  fact  participating  in  the  performance  of  the 
labor  upon  which  the  employee  was  engaged  and  by  virtue  of  the  con- 
tract exisisting  between  it  and  defendant  Riverside  Portland  Cement  Com- 
pany; that  at  the  time  of  said  injury  the  deceased  employee  was  employed 
jointly  by  defendants  Wellman-Lewis  Company  and  Riverside  Portland 
Cement  Company,  who  were  jointly  associated  in  the  carrying  on  of  said 
work." 

The  rules  of  law  by  which  it  is  determined  whether  the  position  of 
the  partnership  was  that  of  an  independent  contractor,  and,  if  not,  whether 
the  Cement  Company  was  a  special  employer  of  the  deceased,  are  well 
settled.    In  the  analysis  of  the  cases  bearing  upon  this  subject,  and  in 
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the  discussion  of  cases  analogous  in  their  facts,  it  should  be  borne  in  mind 
that  the  reviewing  courts  are,  in  most  instances,  bound  by  the  decision  of 
the  triers  of  fact 

[1]  If  the  partnership  in  the  instant  case  was  an  independent  con- 
tractor, the  award  against  the  Cement  Company  was  void.  If,  however, 
the  relation  of  the  partnership  to  the  deceased  was  that  of  general  em- 
ployer, and  that  of  the  Cement  Company  was  that  of  special  employer, 
the  responsibility  is  more  difficult  to  determine,  for  the  reason  that  the 
rules  of  law  concerning  the  general  and  tht  special  employer,  fixing  the 
status  of  the  special  employer,  are  largely  the  product  of  the  effort  to 
fix  the  responsibility  of  such  special  employer  to  third  persons,  under  the 
doctrine  respondeat  superior,  and  that  under  this  doctrine  the  question 
of  extent  of  the  control  exercised  by  the  person  sought  to  be  held  re- 
sponsible is  largely  decisive  of  the  question,  as  obviously  it  should  be. 
But  the  question  of  liability  of  the  employer  to  the  employee  under  the 
Workmen's  Compensation  Law  is  quite  a  different  matter.  Under  that 
law  we  are  fixing  a  liability  which  it  is  the  policy  of  the  law  to  place 
upon  the  business,  or  industry,  in  which  the  employee  is  engaged,  by 
placing  the  responsibility  for  indemnity  upon  the  employer.  Rheinwald 
V.  Builders'  Brick  &  Supply  Co.,  168  App.  Div.  425,  153  N.  Y.  S.  596; 
Kongo  V.  Waddington,  87  N.  J.  Law,  395,  94  Atl.  408;  Kirlq)atrick  v.  Ind. 
Ace  Ins.  Comm.,  31  Cal.  App.  668,  161  Pac.  274.  In  the  instant  case  the 
Employers'  Liability  Assurance  Corporation  claims  ''that  the  physical 
control  and  management  of  the  employee  is  the  determining  factor  as  to 
who  was  the  employer."  The  Ocean  Accident  &  Guarantee  Corporation 
contends  that  "the  determining  factor  is,  for  whom  were  the  individuals 
performing  'services,  not  what  particular  position  they  occupied."  The  £tna 
Life  Insurance  Company  claims  that  the  Wellman-Lewis  Company  was  an 
independent  contractor,  and  therefore  responsible  for  the  death  of  the 
decedent,  but  also  contends  that,  if  the  Cement  Company  be  considered  as 
an  employer  of  the  decedent,  it  was  a  special  employer  only,  and  that 
the  decedent  was  in  the  general  employment  of  the  partnership,  and  that 
under  the  law  of  this  state  a  special  employer  would  not  be  liable  for 
compensation.  If  the  question  were  altogether  new,  it  might  be  said  that 
the  person  who  enters  into  the  contract  of  employment,  express  or  im- 
plied with  the  employee,  is  at  all  times  to  be  considered  the  employer, 
as  it  is  contended  the  rule  should  be.  Neither  our  own  decisions,  nor 
those  of  other  states,  have  pursued  this  simple  course. 

[2,  3]  The  constitutional  provisions  authorizing  the  Workmen's  Com- 
pensation Law  of  necessity  uses  the  terms  "employer"  and  "employee" 
(article  20,  §  21),  and  it  must  follow  that  in  defining  the  terms  "employer" 
and  "employee"  in  any  statute  passed  in  pursuance  thereof  no  definition 
therein  contained  can  enlarge  the  scope  of  the  constitutional  authority. 
So,  in  determining  the  question  as  to  whether  or  not  the  relationship  of 
employer  and  employee  exists,  we  must  look  to  the  general  law,  as  well 
as  to  the  terms  of  the  statute  itself.  See  Carstens  v.  Pillsbury,  172  Cal. 
573,  579,  158  Pac.  218;  Sturdivant  v.  Pillsbury,  172  Cal.  581  158  Pac  222. 
This  view  is  in  accord  with  the  statement  to  that  effect  in  Western  In- 
demnity Co.  V.  Pillsbury,  172  Cal.  807,  813,  814,  159  Pac.  721,  724,  where 
it  is  said: 

"It  is  suggested  that,  inasmuch  as  the  statute  enjoins  upon  the  court 
liberal  construction,  we  should  ignore  common-law  and  other  definitions, 
and  should,  in  determining  who  are  and  who  are  not  employees,  regard 
only  decisions  under  compensation  act.  ♦  ♦  ♦  This  court  has  always 
endeavored  to  construe  the  Workmen's  Compensation  Act  liberally  and  with 
a  view  to  carrying  out  its  benevolent  purposes,  but  we  cannot  see  why 
we  should  discard  the  wisdom  and  learning  of  the  past  in  our  efforts  to 
decide  what  the  Legislature  intended  by  the  language  used." 

As  the  law  recognizes  that  an  employee  may  at  the  same  time  be 
under  a  general  and  a  special  employer,  it  would  seem  to  follow  that  the 
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jurisdiction  of  the  commission  might  well  be  predicated  on  either  the 
general  or  special  employment  or  both.  The  New  York  Court  of  Appeals 
took  this  view  in  deciding  a  recent  case  under  the  Workmen's  Compensa- 
tion Law  of  that  state  (Consol.  Laws,  c.  67).  De  Noyer  v.  Cavanaugh, 
221  N.  Y.  273,  116  N.  E.  992.  There  De  Noyer  was  employed  as  the 
driver  of  a  truck  by  Cavanaugh,  who  was  in  the  trucking  business.  The 
Crown  Oil  Company,  who  was  engaged  in  the  business  of  selling  oil 
and  gasoline,  made  an  arrangement  with  Cavanaugh  by  which  he  was  to 
furnish  it  a  horse  and  driver  to  be  used  in  connection  with  a  tank  wagon 
owned  by  the  company  for  distributing  oil  and  gasoline,  and  De  Noyer 
was  employed  by  Cavanaugh  for  this  purpose.  While  he  was  engaged  in 
delivering  a  can  of  gasoline  from  the  truck  of  the  Crown  Oil  Company, 
the  gasoline  exploded,  causing  his  death.  The  award  was  made  against 
the  general  employer,  Cavanaugh.  In  reconciling  that  decision  with  Nolan 
v.  Cranford  Co.,  219  N.  Y.  /681,  114  N.  E.  1074,  the  court  said: 

*'Even  where  no  property  of  the  general  employer  is  intrusted  to  the 
employee  to  be  used  in  the  special  employment,  the  general  employer  pays 
the  compensation,  may  direct  the  employee  when  to  go  to  work,  and 
may  discharge  him  for  refusal  to  do  the  work  of  the  special  employer. 
The  Industrial  Commission,  therefore,  has  full  power  to  make  an  award 
against  the  general  employer.  It  does  not  follow  that  by  the  application 
of  this  rule  the  special  employer  is  not  to  be  held  in  any  case.  The  fact 
that  a  workman  has  a  general  and  a  special  employer  is  not  inconsistent 
with  the  relation  of  employer  and  employee  between  both  of  them  and 
himself.  If  the  men  are  under  the  exclusive  control  of  the  special  em- 
pk)yer  in  the  performance  of  "work  which  is  a  part  of  his  business,  they 
are,  for  the  time  being,  his  employee.  Comerford's  Case,  224  Mass.  571, 
573  [113  N.  E.  460].  Thus  at  one  and  the  same  time  they  are  generally 
the  employees  of  the  general  employer  and  specially  the  employees  of  the 
special  employer.  As  they  may  under  the  common  law  of  master  and 
servant  look  to  the  former  for  their  wages  and  to  the  latter  for  damages 
for  negligent  injuries,  so  under  the  Workmen's  Compensation  Law  they 
may,  so  far  as  its  provisions  are  applicable,  look  to  the  one  or  to  the 
other,  or  to  both,  for  compensation  for  injuries  due  to  occupational 
hazards  (Workmen's  Compensation  Law  [Consol.  Laws,  c.  67]  §  3,  subds. 
3,  4,) ,  and  the  Industrial  [Accident]  Commission  may  make  such  an  award 
as  the  facts  in  the  particular  case  may  justify." 

The  above  reference  to  the  New  York  Workmen's  Compensation  Law 
(section  3,  subds.  3,  4)  is  to  the  definition  of  "employer"  and  "employee" 
therein  contained,  which  does  not  substantially  differ  from  the  definition 
given  in  our  own  Workmen's  Compensation  Laws  (Stats.  1913,  c.  176,  §§ 
13  and  14),  so  far  as  concerns  the  matter  under  consideration  here. 

[4]  The  definitions  of  "employer"  and  "employee"  in  our  Workmen's 
Compensation  Laws  (section  13,  14)  are  broad  enough  to  include  both  the 
general  and  the  special  employer,  and  as  such  contracts  of  employment, 
express  and  implied,  were  recognized  before  the  constitutional  amendment, 
we  do  not  see  why  either  or  both  might  not  give  jurisdiction  to  the 
Industrial  Accident  Commission.  While  we  have  heretofore  held  that  an 
independent  contractor  is  not  entitled  to  compensation  under  the  Work- 
men's Compensation  Law,  we  find  nothing  in  our  decisions  which  would 
prevent  our  following  the  rule  announced  by  the  court  of  Appeals  of 
New  York  in  the  case  of  De  Noyer  v.  Cavanaugh,  supra,  and,  recognizing 
the  fact  that  in  some  cases  where,  at  the  time  of  the  accident,  both 
the  general  and  special  employer  exerted  some  measure  of  control  over 
the  injured  person  through  their  respective  forman  or  employees,  both 
should  be  held  liable.  Our  attention  has  been  called  by  i^tna  Life  In- 
sursmce  Company  to  a  case  (S.  F.  No.  8106,  Ayer  et  al.  y.  Industrial 
Accident  Commission  [no  opinion])  where  it  was  held  liable  by  the 
commission  as  the  insurance  carrier  of  the  general  employer  in  a  case 
where  the  full  control  of  the  employee  was  at  the  time  of  the  accident 
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in  the  special  employer,  and  where  the  petition  of  that  company  for  a 
review  by  this  court  was  denied.  So  far  as  this  case  can  be  regarded  as 
a  precedent,  it  establishes  the  responsibility  of  the  general  employer,  even 
though  there  was  full  control  by  the  special  employer.  Although  the 
commission  refused  to  hold  the  insurance  carrier  of  the  special  employer, 
the  refusal  to  issue  a  writ  of  review  would  not  affirm  such  action.  The 
refusal  of  this  court  to  review  the  case  tends  to  establish  the  point  that, 
where  there  is  a  general  employment,  this  court  will  not  hold  that  the 
commission  has  exceeded  its  jurisdiction  in  giving  judgment  against  such 
employer,  even  if  there  is  a  temporary  and  full  control  in  a  special  em- 
ployer. It  is  not,  however,  necessary  for  us  to  so  hold  in  this  case.  The 
Supreme  Court  of  Massachusetts,  however,  in  a  recent  case,  has  reversed 
an  award  against  the  general  employer.  Scribner's  Case,  231  Mass.  132, 
120  N.  E.  350  (May  28,  1918).  In  that  case  the  plaintiff  was  in  the 
general  emplo3rment  of  an  ice  company,  but  was  injured  while  handling 
coal  for  a  coal  company,  both  companies  being  insured.  Compensation 
was  awarded  against  the  ice  company.  The  court  reversed  the  decree. 
The  test  is  there  stated  as  follows : 

"'In  determining  whether,  in  a  particular  act,  he  is  the  servant  of 
his  original  master  or  of  the  person  to  whom  he  has  been  furnished,  the 
general  test  is  whether  the  act  is  done  in  business  of  which  the  person  is 
in  control  as  a  proprietor,  so  that  he  can  at  any  time  stop  it  or  continue  it, 
and  determine  the  way  in  which  it  shall  be  done,  not  merely  in  reference 
to  the  result  to  be  reached,  but  in  reference  to  the  method  of  reaching 
the  result.'  Shepard  v.  Jacobs,  204  Mass.  110,  112,  90  N.  E.  392,  393 
(26  L.  R.  A.  [N.  S.]  442,  134  Am.  St  Rep.  648).  The  test  is  whether, 
in  the  particular  service  which  he  is  engaged  to  perform,  he  continues 
liable  to  the  direction  and  control  of  his  master,  or  becomes  subject  to 
that  of  the  party  to  whom  he  is  lent  or  hired.'  Coughlan  v.  Cambridge, 
166  Mass.  268,  277,  44  N.  E.  218,  219.  Applying  these  tests,  it  is  clear 
that  Scribner  at  the  time  of  the  injury  was  an  employee  of  the  coal 
company;  he  was  in  that  company's  yard,  engaged  in  its  business,  and 
doing  its  work;  and  he  was  under  its  direction  and  subject  to  its  orders. 
Whatever  may  have  been  the  relation  of  Scribner  to  the  ice  company 
in  the  care  and  management  of  the  horses,  at  the  time  of  his  injury  he 
was  engaged  in  work  over  which  that  company  had  no  control,  [Italics 
ours.]  The  business  was  that  of  the  coal  company  and  tmder  its  direc- 
tion. The  transaction  between  the  two  companies  amounted  only  to  a 
loan  of  the  ice  company's  servant  to  the  coal  company,  the  servant  became 
the  employee  of  the  latter  for  the  time  being,  and  on  the  evidence  he  must 
be  found  to  have  assented  to  this,  although  remaining  in  the  general  em- 
ployment of  the  ice  company.  Coughlan  v.  Cambridge,  supra;  Hasty  v. 
Sears,  157  Mass.  123,  31  N.  E.  759,  34  Am.  St.  Rep.  267;  Samuelian 
V.  American  Tool  &  Machine  Co.,  168  Mass.  12,  46  N.  E.  98,  and  cases  cited. 

"Pigeon's  Case,  216  Mass.  51,  102  N.  E.  932,  Ann.  Cas.  1915A,  737,  re- 
lied on  by  the  employee,  is  distinguishable.  In  that  case  the  driver  was  on  his 
way  to  water  the  horse  which  was  owned  by  Shaw,  the  general  employer, 
who  retained  the  general  direction  of  the  employee  except  so  far  as  his 
control  was  surrendered  to  the  city  of  Springfield.  This  relation  of 
control  included  the  care  of  the  horses  to  the  extent,  at  least,  of  seeing 
that  they  were  watered.  When  injured,  the  employee  was  under  the 
control  of  the  original  master  and  occupied  in  his  work,  and  not  engaged 
in  the  business  of  the  city  of  Springfield  nor  under  its  direction.  ♦  *  * 
This  well-established  principle  of  the  common  law  which  holds  that  an 
employee  who  is  lent  to  a  special  employer  as  distinguished  from  his 
general  employer,  and  who  assents  to  the  change  of  employment,  becomes 
the  servant  of  the  employer  to  whom  he  is  lent,  applies  as  well  to  cases 
arising  under  the  Workmen's  Compensation  Act  as  to  those  at  common  law." 

This  decision  is  based  in  part  upon  a  consideration  of  the  provisions 
of   the    Massachusetts    Workmen's   Compensation    Law,    diffenng    from 
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our  own  statute,  as  therein  stated.  If  we  follow  our  own  action  in 
Ayer  r.  Industrial  Accident  Comm.,  supra,  and  the  decision  of  the 
District  Court  of  Appeal,  Second  District  in  Kirkpatrick  v.  Industrial 
Accident  Comm.,  31  Cal.  App.  668,  161  Pac.  274,  holding  the  general 
employer  liable,  and  the  Massachusetts  court  in  the  Scribner  Case,  holding 
the  special  employer,  we  reach  the  same  conclusion  as  the  New  York 
court  did  in  De  Noyer  v.  Cavanaugh,  supra,  holding  both  or  either  liable. 

[5]  In  the  instant  case,  however,  we  are  not  required  to  go  so  far. 
The  decision  of  the  commission  was  based  upon  the  joint  control  by  the 
partnership  and  the  cement  company,  and  upon  their  finding  as  to  such 
joint  control  their  award  should  be  affirmed.  There  is  nothing  in  the 
decision  in  Western  Indemnity  Co.  v.  Pillsbury,  172  Cal.  807,  159  Pac. 
721,  cited  by  petitioners,  inconsistent  with  this  view.  There  the  claimant, 
who  had  been  given  an  award  by  the  accident  commission,  was  held  to  be 
an  independent  contractor,  furnishing  his  own  teams  and  drivers  other 
than  himself.  This  conclusion  was  reached  by  an  application  of  well- 
established  principles  of  law  to  the  facts  therein  stated. 

With  reference  to  the  claim  of  the  Ocean  Accident  &  Guarantee  Cor- 
poration that  its  policy  included  the  accident  in  question  by  reason  of 
mutual   mistake,  the   commission    found   the   facts   as    follows: 

"That  said  Wellman-Lewis  Company  was  at  the  time  of  said  injury 
insured  against  liability  in  the  Employers'  Liability  Insurance  Company, 
and  that  at  that  time  was  also  insured  against  liability  in  the  defendant 
Ocean  Accident  &  Guarantee  Corporation,  and  that  the  policy  issued  by 
said  insurance  carrier  was  unlimited  and  covered  said  employers'  liability 
to  all  of  its  employees  within  the  state  of  California;  that  the  oral 
intention  and  understanding  between  defendants  WcUman-Lewis  Company 
and  the  Ocean  Accident  &  Guarantee  Corporation  at  the  time  the  policy 
of  the  latter  isurance  carrier  was  issued  was  that  said  policy  shall  cover 
only  employees  employed  at  a  magnesite  mine  at  Hemet,  Cal.,  but  that 
said  policy  was  in  fact  limited  to  correspond  with  said  oral  intentions 
after  the  sustaining  of  this  injury  by  J.  H.  Coulter,  and  that  none  of 
the  other  parties  to  this  proceeding  was  a  party  to  said  understanding 
prior  to  said  injury,  and  the  said  employee,  the  applicant,  and  defendant 
Riverside  Portland  Cement  Company,  and  iEtna  Life  Insurance  Com- 
pany, have  at  no  time  been  parties  to  such  agreement." 

The  fa^ts  found  by  the  commission  indicate  mutual  mistake;  it  being 
the  intention  of  the  Wellman-Lewis  Company  that  the  work  at  the  cement 
compan/s  plant  should  be  covered  by  the  insurance  policy  issued  by  the 
Employers'  Liability  Insurance  Company,  and  that  the  work  at  Hemet 
should  be  covered  by  the  Ocean  Accident  &  Guarantee  Corporation. 
After  the  happening  of  the  accident,  to  wit,  on  January*  5,  1918,  a  rider 
was  attached  to  the  policy  of  the  latter  company  contaiing  the  following 
provision : 

"It  is  understood  and  agreed  that  the  operations  covered  ♦  *  ♦ 
are  hereby  limited  to  cover  at  Hemet,  Riverside  county,  state  of  Cali- 
fornia, only,  and  statement  (4)  of  said  policy  is  hereby  amended  to 
read  as   follows:     *Hemet,  Riverside  coimty,  state  of   California."* 

[6]  It  is  true  that  the  parties  to  this  contract  of  insurance  could  not 
amend  the  policy,  after  an  accident,  to  defeat  rights  of  compensation 
that  had  accrued  before  the  amendment,  and  if  the  addition  to  the  con- 
tract was  in  fact  an  amendment  of  the  policy  of  insurance  by  mutual 
consent,  the  right  of  Mrs.  Coulter  could  not  be  affected  thereby.  If, 
however,  the  policy  issued  differed  from  that  actually  contracted  for, 
and  by  mutual  mistake  of  the  parties  expressed  an  agreement  not  in- 
tended by  them,  there  is  no  reason  why  they  could  not  correct  the 
provisions  of  the  policy  to  state  their  actual  intent,  unless  for  some  reason 
they  would  be  estopped  from  doing  so.  There  is  no  showing  here 
that  any  of  the  parties  whose  rights  are  involved  ever  knew  of  the 
existence  of  this  policy  previous  to  the  accident,  or  acted  upon   it  in 
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any  way.  There  is  no  evidence  that  deceased  had  any  knowledge  of  the 
policy  in  question.  His  rights  as  an  employee  resulted  from  his  status 
as  such  employee  (North  Alaska  Salmon  Co.  v.  Pillsbury,  174  Cal.  1, 
162  Pac.  93,  L.  R.  A.  1917E,  642),  and  not  because  of  any  interest  he 
had  in  the  policy  or  knowledge  of  its  existence.  We  are  not  called  upon 
to  pass  upon  the  question  as  to  whether  or  not  the  Industrial  Accident 
Commission  could  permit  the  reformation  of  a  policy  of  insurance 
whether  the  question  of  the  mistake  was  disputed.  Here  the  parties 
actually  consented  to  the  amendment  of  the  contract  to  conform  by  their 
intentions,  and  it  was  so  amended. 

[7]  The  point  is  made  Uiat  there  is  no  sufficient  evidence  to  justify 
the  finding  that  the  death  of  the  decedent  arose  out  of  his  employment, 
for  the  reason  that  such  evidence  consisted  in  part  of  his  hearsay  dec- 
larations. The  amendment  to  the  law  passed  in  1915  (section,  77a, 
Stats.  1915,  pp.  1079,  1102)  expressly  permits  such  testimony,  and  the 
evidence,  therefore,  is  sufficient.  Western  Indemnity  Co.  v.  Industrial 
Accident  Cx)mm.,  174  Cal.  315,  163  Pac.  60. 

The  awards  against  the  Mtm.  Life  Insurance  Company  and  the 
Employers'  Liability  Assurance  Corporation,  Limited,  of  London,  Eng- 
land, are  affirmed,  and  the  award  against  the  Ocean  Accident  &  Guarantee 
Corporation   is   annulled. 

We  concur :  Angellotti,  C.  J. ;  Sloss,  J. ;  Lorigan,  J. ;  Richards,  Judge 
pro  tem. 


SUPREME  COURT  OF  CALIFORNIA. 


LEADBETTOR  rr  al. 

V. 

INDUSTRIAL   ACCIDENT   COMMISSION.     (S.   F.   8602.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— "ACCIDENT"— "INJURY." 

There  is  a  distinction  between  the  terms  "accident"  and  "injury*'  as 
used  in  Workmen's  Compensation  Act,  §  20,  providing  that  actual  knowl- 
edge of  injury  shall  be  equivalent  to  service  of  notice,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Accident;  Injury.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— KNOWLEDGE  OF  INJURY  BY  FOREMAN— EVIDENCE, 
Evidence  held  to  justify  Industrial  Accident  Commission  in  con- 
cluding that  employer's  foreman  had  knowledge  that  some  injury  had 
been  suffered,  though  no  report  of  accident  was  made,  within  proviso 
of  Workmen's  Compensation  Act,  §  20,  that  actual  knowledge  of  injury 
shall  be  equivalent  to  notice. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

♦Decisions  rendered  December  30,  1918.    177  Pac.    Rep.  449. 
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3.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— MEDICAL  ATTENTION— SELECTION  OF  PHYSICIAN 
BY  SERVANT. 

An  injured  servant  is  authorized,  by  Workmen's  Compensation  Act,  § 
15  (a),  to  select  his  own  physician  at  the  expense  of  the  employer  only 
where  the  latter  has  neglected  or  refused  to  provide  the  necessary  services. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  393^.) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— EXPENSE  OF  MEblCAL  ATTENTION. 

In  view  of  letter  received  by  employer  from  injured  servant,  employer 
held  under  no  duty  to  oflFer  further  medical  attention,  servant  having 
previously  consulted  physician  of  his  own  choice,  to  render  employer  liable 
for  expense  of  further  treatment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  39334.) 

In  Bank. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Frank  G. 
Pryor,  opposed  by  William  Leadbettor,  employer,  and  the  Creorgia  Casualty 
Company,  insurer.  Compensation  was  awarded,  and  the  employer  and 
insurer  bring  certiorari.  Award  annulled,  and  proceeding  remanded  to 
make  a  new  award  in  accordance  with  the  opinion. 

Redman  &  Alexander,  of  San  Francisco,  for  petitioners. 
(Christopher  M.  Bradley,  of  San  Francisco,  for  respondent 

Sloss,  J.  Certiorari  to  review  an  award  of  the  Industrial  Accident 
Commission.  The  applicant,  Frank  G.  Pryor,  was  a  bridge  carpenter, 
employed  by  the  petitioner  Leadbettor.  On  July  22,  1916,  he  was  working 
at  Hermosa  Beach.  Pryor  and  a  number  of  other  men  were  handling 
a  heavy  "bent"'  made  of  steel,  when  the  bent  settled  down,  crushing  Pryor 
to  the  ground  and  resting  upon  his  back.  An  injury  to  the  ninth  dorsal 
vertebra  resulted. 

[1,  2]  One  of  the  points  made  by  the  petitioners,  Leadbettor  and  his 
insurance  carrier,  is  that  the  applicant  failed  to  give  timely  notice  of  his 
injury,  as  required  by  section  20  of  the  Workmen's  Compensation  Act 
(St  1913,  p.  291).  That  section  contains  the  proviso,  however,  "that 
actual  knowledge  of  such  ♦  ♦  ♦  injury  on  the  part  of  such  employer, 
or  his  managing  agent  or  superintendent  in  charge  of  the  work  ♦  ♦  ♦ 
shall  be  equivalent  to  such  service."  The  commission  found  that  the 
enjployer  had  such  knowledge,  and  we  think,  there  was  evidence  to  warrant 
this  finding.  The  foreman  in  charge  of  the  work  was  present  when  the 
accident  occurred.  After  visiting  a  physician  for  examination,  Pryor 
returned  to  his  work.  Apparently  he  then  thought,  as  did  the  foreman, 
that  he  had  suffered  no  substantial  injury.  In  fact,  he  rejected  the  fore- 
man's suggestion  that  a  report  of  the  accident  be  made.  The  claim  of 
the  petitioners  is,  accordingly,  that  while  the  employer  had  knowledge  of 
the  occurrence  of  an  accident,  neither  he  nor  his  foreman  was  made  aware 
that  any  injury  to  Pryor  had  resulted.  There  is,  no  doubt,  a  distinction 
between  the  terms  "accident"  and  "injury,"  as  used  in  section  20.  Smith 
V.  Ind.  Ace.  Comm.,  174  Cal.  199,  162  Pac  636.  But  the  evidence  is  that 
for  some  time  after  his  return  Pryor  was  suffering  pain,  and  was  not 
fully  able  to  do  his  usual  work,  and  that  these  facts  were  known  to  the 
foreman.  The  commission  was  therefore  justified  in  concluding  that  the 
foreman  had  knowledge  that,  however  slight  in  degree,  some  injury  had 
been  suffered. 

[3]  A  further  contention  is  made  on  the  allowance  of  charges  for 
medical  attendance.    The  statute  (section  15a)  imposes  upon  the  employer 
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the  duty  to  provide  medical,  surgical,  and  hospital  treatment,  and,  "in 
case  of  his  neglect  or  refusal  seasonably  to  do  so,"  makes  him  liable 
for  the  re8onable  expense  incurred  by  the  employee  in  providing  the 
same.  The  intent  of  the  act  obviously  is  that  the  employer  shall,  in  the 
first  instance,  have  the  right  to  designate  and  select  the  physicians  who 
are  to  give  treatment  to  the  employee.  The  latter  is  authorized  to  make 
his  own  selection  at  the  expense  of  the  employer  only  where  the  employer 
has  neglected  or  refused  to  provide  the  necessary  service.  City  of  Mil- 
waukee V.  Miller,  154  Wis.  652,  144  N.  W.  188,  L.  R.  A.  1916A,  1,  Ann. 
Cas.  1915B,  847.  See  Mass.  Bonding  Co.  v.  Pillsbury,  170  Cal.  Idl,  151 
Pac  419.  In  this  case  Pryor  made  his  own  arrangements  for  medical  and 
hospital  aid,  and  the  question  is  whether  there  ^as  any  evidence  of 
neglect  or  refusal  on  the  part  of  his  employer  to  supply  him  with  this 
service. 

It  appears  that  immediately  after  the  accident  Pryor  went  to  see  a 
physician,  who  merely  examined  him  and  permitted  him  to  return  to 
work.  He  had  no  further  medical  care  while  he  remained  at  Hermosa 
Beach.  Thereafter  he  went  to  Portcrville,  and  while  there  consulted 
a  physician,  by  whom  he  was  sent  to  an  osteopath  for  treatment.  In 
October,  1916,  some  three  months  after  the  accident,  Pryor  left  for 
Portland,  Or.  While  there  he  incurred  further  bills  for  medical  treat- 
ment and  hospital  service.  » 

On  the  original  submission  of  the  application,  the  commission  found 
that  the  employer  had  neglected  to  furnish  medical  and  surgical  services, 
and  charged  him  and  the  insurance  carrier  with  the  value  of  all  services 
rendered  by  physicians  at  the  place  of  injury,  at  Porterville,  and  at  Port- 
land, Or.  A  rehearing  was  granted  on  the  single  issue  of  medical  ex- 
pense, and  thereafter  the  commission  made  its  final  order,  reciting  that 
Pryor  had,  on  the  day  following  the  accident,  declined  the  medical  treat- 
ment then  tendered  him  by  his  employer,  but  that  the  employer  had 
actual  knowledge,  while  the  applicant  was  in  Porterville,  that  he  wa« 
receiving  further  medical  treatment,  and  had  neglected  thereafter  to 
again  oner  medical  treatment.  Accordingly  the  employer  was  held  liable 
for  the  charge  of  the  physician  consulted  at  the  place  of  the  accident, 
^d  for  bills  incurred  in  Portland,  Or. 

[4]  No  question  is  made  of  the  propriety  of  allowing  the  charge  of 
Dr.  Hembree,  the  physician  who  first  examined  Pryor.  No  medical 
service  was  provided  or  tendered  at  the  time  of  the  accident,  and  the 
injured  man  was  entitled  to  consult  a  physician  of  his  own  choice.  The 
briefs  discuss  to  some  extent  the  question  of  whether  the  applicant's 
conduct  on  the  next  day  was  such  as  to  relieve  the  employer  from  any 
obligation  to  then  furnish  medical  service.  On  this  question  the  com- 
mission, on  its  final  hearing,  decided  in  favor  of  the  employer,  and  we 
must  therefore  start  with  the  assumption  that  when  Pryor  went  to 
Porterville  the  employer  had  not  been  guilty  of  any  neglect  upon  which 
it  could  be  charged  with  expenses  thereafter  to  be  incurred  by  him.  At 
that  time  there  was  nothing  to  indicate  to  Leadbettor  or  the  insurance 
carrier  that  Pryor  either  desired  or  needed  medical  attention.  The 
conclusion  that  there  was  a  subsequent  neglect,  and  a  consequent  liability 
to  pay  for  the  bills  incurred  in  Portland,  is  based  upon  the  view  that 
the  employer  had  actual  knowledge,  while  Pryor  was  in  Porterville,  that 
he  was  receiving  further  medical  treatment,  and  that  the  defendants 
should,  upon  receiving  such  knowledge,  have  immediately  offered  medical 
treatment  of  their  own  choice.  Pryor  testified  that  he  had  told  Lead- 
bettor  that  he  was  receiving  treatment  at  Porterville.  But  the  commission 
found  that  the  date  of  this  communication  could  not  be  fixed,  and  made 
no  allowance  for  the  treatment  obtained  by  Pryor  at  Porterville.  On 
October  16th,  when  he  was  leaving  for  Portland,  Pryor  wrote  a  letter 
to  Leadbettor.    In  it  he  said: 

"As  for  myself,  I  was  injured,  while  on  a  job  at  Hermosa  Beach 
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by  a  bent  falling  on  me.  My  back  was  merely  examined  by  Dr.  Melvin  [a 
physickn  at  Porterville]  and  I  was  sent  to  an  osteopath  for  treatment 
Is  the  policy  made  out  so  I  can  send  the  bill  to  the  insurance  company,  as 
it.  hasn^t  been  paid  yet  ?'* 

Under  no  reasonable  interpretation  can  it  be  said  that  this  letter 
conveyed  to  its  recipient  information  that  Pryor  still  required  medical 
treatment  for  his  injury.  The  plain  import  of  the  communication  is  that 
he  had  already  received  the  needed  treatment.  The  purpose  of  the  com- 
munication is  shown  by  the  closing  sentence,  in  which  he  inquires  whether 
the  bill  may  be  sent  to  the  insurance  company  for  pajrment.  The  only 
fair  interpretation  of  the  letter  is  that  the  service  had  ended,  and  the 
claim  on  that  account  matured.  There  is  no  warrant  for  saying,  in  the 
face  of  this  statement,  that  there  rested  upon  the  employer  a  duty  to 
tender  or  supply  additional  medical  treatment,  or  that  his  failure  to  do 
so  constituted  any  neglect  on  his  part.  The  award  should  therefore  be 
modified  by  elimina'ting  the  provision  charging  the  petitioners  with  liabil- 
ity for  the  surgical  and  hospital  bills  incurred  in  Portland. 

The  award  is  annulled,  and  the  proceeding  remanded  to  the  Industrial 
Accident  Commission  for  the  making  of  a  new  award  in  accordance  with 
the  views  expressed  in  this  opinion. 

We  concur:  Angellotti,  C.  J.;  Melvin,  J.;  Wilbur,  J.;  Richards, 
Judge  pro  tem. 


»•♦ 


DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

First  Distwct,  Division  1,  California. 

'  BASSOT  IT  AL. 

V, 

UNITED  RAILROADS  OF  SAN  FRANCISCO.     (Civ.  2362,)* 

1.    PARTIES— "REAL  PARTY  IN  INTEREST"— EMPLOYEE. 

Although  adjustment  and  payment  of  compensation  operated,  in  view 
of  Workmen's  Compensation  Act,  §  31,  to  transfer  legal  title  to  employee's 
claim  for  damages  against  defendant,  alleged  to  have  caused  the  injury 
to  the  employer,  or  his  surety,  the  employee  still  retained  an  equitable 
interest,  and  was  a  real  party  in  interest,  in  view  of  Code  Civ.  Proc.  § 
378;   section  369  being  permissive  only. 

(For  other  cases,  see  Parties,  Dec  Dig.  §  6(2]. ) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,  Real  Party  in  Interest) 

Appeal  from  Superior  Court,  City  and  County  of  San  Francisco; 
Daniel  C.  Deasy,  Judge. 

Action  by  Marcel  Bassot  and  another  against  the  United  Railroads  of 
San  Francisco.  From  judgment  of  nonsuit  entered  against  him,  plaintiff 
named  appeals.    AfRrmed. 

L.  M.  Hoefler  and  George  F.  Snyder,  both  of  San  Francisco,  for 
appellant. 

♦  Decision  rendered,-  Dec.  4,  1918.    Rehearing  denied  by  Supreme  Court 
Jan.  30,  1919.     177  Pac.  Rep.  884. 
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Wm.  M.  Cannon  and  W.  M.  Abbott,  both  of  San  Francisco,  for 
respondent. 

Lennon,  p.  J.  This  is  an  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  Bassot  in  a  collision  with  the  street  car  of  defendant 
At  the  time  of  the  accident,  Bassot  was  an  employee  of  a  corporation 
that  carried  compensation  insurance  with  plaintiff  insurance  company. 
The  compensation  due  Bassot  having  been  adjusted  and  paid,  this  action 
was  commenoed  in  the  name  of  Bassot  and  the  company.  Defendant's 
demurrer  to  the  complaint  on  the  gfroimd  of  misjoinder  of  parties  plaintiff 
was  overruled,  and,  after  issue  joined,  the  cause  proceeded  to  trial.  At 
the  close  of  the  evidence,  defendant  made  a  motion  for  nonsuit  as  to 
both  plaiutiffs,  which  was  granted  as  to  Bassot  on  the  ground  that  he 
was  improperly  joined  as  a  party  plaintiff,  and  denied  as  to  the  insurance 
company.  The  trial  proceeded  as  between  the  company  and  defendant, 
and  resulted  in  a  verdict  for  defendant.  This  is  an  appeal  by  Bassot 
from  a  judgment  of  nonsuit  entered  against  him.  The  record  in  the 
case  consists  simply  of  the  judgment  roll  and  the  proceedings  on  tiie 
motion  for  nonsuit. 

[1]  Section  31  of  the  Workmen's  Compensation  Act  (St  1913,  p. 
295)  provides  that  the  making  of  a  lawful  claim  for  compensation  "shall 
operate  as  an  assignment"  of  any  right  to  recover  damages  which  the 
injured  employee  may  have  against  any  other  person  for  the  injury,  and 
the  employer  or  his  surety  "shall  be  subrogated  to  any  such  right"  The 
section  also  provides  that  "any  amount  collected  by  the  employer  *  ♦  ♦ 
in  excess  of  the  amount  paid  by  the  employer,  or  for  which  he  is  ifSable, 
shall  be  held  by  him  for  the  benefit  of  the  injured  employee."  Re- 
spondent is  correct  in  its  contention  that  this  section  operates  to  transfer 
the  legal  title  to  the  claim  for  damages  to  the  employer  or  his  Surety, 
but  it  is  also  true  that  the  employee  still  retains  an  equitable  interest  jjli^ere- 
in  as  to  any  surplus  that  may  be  recovered  over  the  amount  paid  Jeat  ^X 
the  employer,  and  he  is  therefore  a  real  party  in  interest  in  the  lit^^c^on. 
Although  section  369  of  the  Code  of  Civil  Procedure  provides  Aat  "a 
trustee  of  an  express  trust  ♦  ♦  *  may  sue  without  joining  *»  >  * 
the  person  for  whose  benefit  the  action  is  prosecuted,**  section  378  of 
that  Code  provides  that  "all  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  when  otherwise  provided  in  this  title."  There  is  ample 
authority  in  this  state  to  the  effect  that  the  provisions  of  section  369  are 
permissive  only,  and  that  the  beneficiary  of  the  trust  may  properly  be 
joined  as  a  party  plaintiff  with  the  trustee  by  virtue  of  section  378. 
Daley  v.  Cunningham,  60  Cal.  530;  Cerf  v.  Ashley.  68  Cal.  419,  9  Pac 
658.  It  therefore  follows  that,  while  Bassot  was  not  a  necessary  party 
to  the  suit,  he  was  at  all  events  a  proper  party  thereto,  and  that  the  lower 
court  was  in  error  in  granting  the  motion  for  a  nonsuit  and  dismissing  the 
action  as  to  him. 

[2]  We  are  of  the  opinion,  however,  that  the  judgment  should  be 
affirmed  because  it  affirmatively  appears  from  the  record  that  the  error 
of  the  trial  court  was  harmless.  Although  Bassot  was  dismissed  from 
the  action,  he  remained  represented  in  court  by  the  agent  designated  by 
the  statute  to  represent  him  as  plaintiff.  The  case  was  conducted  to  its 
conclusion  by  the  attorney  whom  Bassot  had  selected  to  represent  him. 
The  verdict  of  the  jury,  amounting  as  it  does  to  a  finding  that  the 
defendant  was  without  fault  in  the  accident  out  of  which  the  action 
arose,  was  a  negation  of  the  existence  of  any  right  whatsoever  in  Bassot, 
as  Bassot's  interest  in  the  case  was  of  necessity  predicated  upon  a  showing 
of  negligence  upon  the  part  of  the  defendant  and  a  recovery  in  excess  of 
the  sum  that  Bassot  had  already  received  as  compensation. 

Judgment  is  affirmed. 

We  concur:    Sturtevant,  Judge  pro  tem.;   Beasly,  Judge  pro  tem. 
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DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

First  Districf,  Division  1.    California. 


CROSARO  ET  AL. 

V, 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al.     (Civ.  256^.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—REVIEW. 

Where  Industrial  Accident  Commission  had  power  to  hold  hearing, 
to  take  evidence,  and  to  make  findings  thereon,  its  findings,  though  er- 
roneous, are  binding  on  the  Court  of  Appeal,  under  St.  1913,  p.  318,  §  84 ; 
court's  only  power  being  in  case  where  commission  exceeds  its  authority. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Proceedings  under  the  Workmen's  Compensation  Act  by  Angelo 
Crosaro  and  another  for  compensation  for  death  of  Guiseppe 
Crosaro.  Order  of  Industrial  Accident  Commission  refusing  petitioners 
any  allowance,  and  petitioners  apply  for  writ  of  review  to  have  order 
annulled.    Affirmed. 

I.  F.  Chapman,  of  San  Francisco,  for  petitioners. 
Chris.   M.   Bradley  and   Barry  J.   Colding,   both   of   San   Francisco 
(Theodore  Hale,  of  San  Francisco,  of  counsel),  for  respondents. 

Sturtevant,  Judge  pro  tem.  This  is  an  application  by  the  petitioners 
for  a  writ  of  review  to  have  annulled  an  order  of  the  Industrial  Accident 
Commission  refusing  the  petitioners  any  allowance  as  dependents  under 
the  Workmen's  Compensation  Act.  The  commission  had  regular  hearings 
and  made  a  full  set  of  findings.  Frpm  the  latter  it  appears  that  the 
petitioners  are,  respectively,  the  survivmg  father  and  mother  of  Guiseppe 
Crosaro,  who  was  killed  in  an  accident  in  the  early  part  of  1918;  that 
Guiseppe  was  23  years  of  age  at  the  time  of  his  death  and  had  never  been 
married.  There  is  an  express  finding  that  neither  of  the  petitioners 
was,  at  the  time  of  the  death  of  Guiseppe,  "wholly  nor  partially  dependant 
upon  the  employee  for  support."  In  their  application  the  petitioners  aver 
that  said  last-mentioned  finding  is  not  supported  by  the  evidence,  and 
«  they  ask  that  the  order  of  the  commission  refusing  them  an  allowance 
as    dependents   be   annulled. 

We  think  the  prayer  of  the  petitioners  cannot  be  granted.  The  com- 
mission took  evidence  on  the  subject  of  dependency,  and  the  evidence 
shows  that  the  petitioners  could  have  lived,  and  did  live,  on  the  earnings 
'of  the  father;  and,  as  the  commission  had  the  power  to  hold  the  hearing, 
to  take  evidence,  and  to  make  findings  thereon,  such  findings  are,  under 
these  facts,  binding  on  this  court.  True,  the  petitioners  allege  that  "the 
findings  are  not  supported  by  the  evidence,"  but  their  real  contention  in 
this  behalf  is  that  the  commission  erred  in  its  conclusions  based  on  the 
evidence.  Not  intimating  that  the  commission  erred,  yet  if  it  did  no 
court  has  power  to  correct  mere  errors  of  the  commission.  Stats.  1913, 
p.  279,  §  84.  It  is  only  excess  of  power  that  can  be  examined  into  by  the 
courts.  A»  an  abstract  proposition,  power  to  hear  and  determine  is  power 
to  determine  it  wrong  as  well  as  right.  McFarland  v.  McGowen,  98  Cal. 
331,  33  Pac.  113. 

*  Decision  rendered,  Nov.  25.  1918.     177  Pac.  Rep.  489. 

Vol.  LIII— 11. 


Digitized  by 


Google 


420  3  WORKMEN'S  COMPENSATION  L.  J.    (Cal.)  [Apr., 

The  order  of  the  commission  is  affirmed. 

Wc  concur:    Lcnnon,  P.  J.;   Bcasly,  Judge  pro  tem. 


DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

First  Distwct,  Division  1,  Caufornia. 


CELLA 

V, 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al.     (Civ.  2S70.)* 

MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION- 
MEDICAL  CASE— RIGHT  TO  AWARD. 
Where  workman,  directed  by  master  to  one  hospital,  went  to  another 

and  was  refused  care,  he  was  not  entitled   to  an   award   for   medical 

services  under  St  1913,  p.  290,  §  19,  subd.  (b). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  393 J4.) 

Application  by  Rafaelo  Cella,  sometimes  known  as  R.  Lee  for  writ 
of  review  to  annul  an  order  of  the  Industrial  Accident  Commission, 
denying  an  award  in  petitioner's  behalf  in  his  proceeding  for  workmen's 
compensation  opposed  by  the  Producers'  Hay  Company,  employer,  and  the 
^tna  Life  Insurance  (Company,  insurer.  Order  of  the  Commission  af^ 
firmed. 

I.  F.  Chapman,  of  San  Francisco,  for  petitioner. 
Chris.  M.  Bradley  and  E.  L.  Stockwell,  both  of  San  Francisco,  for 
respondents. 

Sturtivant,  Judge  pro  tem.  This  is  an  application  for  a  writ  of 
review  for  the  purpose  of  having  annulled  an  order  made  by  respondents 
refusing  to  make  an  award  in  behalf  of  the  petitioner  covering  hospital 
charges. 

About  November  9,  1917,  Rafaelo  Cella  was  injured  while  in  the 
employment  of  Producers'  Hay  Company  (which  is  hereinafter  refered 
to  as  the  company).  On  the  16th  he  was  told  by  the  company's  physician 
to  go  to  the  St.  Francis  Hospital.  The  petitioner  did  not  do  soi,  but 
went  to  St  Joseph's  Hospital,  and  now  claims  that  he  did  so  through 
ignorance.  In  this  behalf  he  alleges  that  he  is  an  Italian,  and  can 
neither  read,  write,  nor  speak  English.  However,  the  fact  was  clearly 
established  that  the  petitioner  was  directed  to  go  to  the  St.  Francis 
Hospital  and  the  address  was  given  in  writing.  These  facts  do  not 
show  any  neglect  or  refusal  on  the  part  of  the  company  to  furnish  the 
petitioner  hospital  service.  Yet  it  is  clear  that  the  commission  could  not 
make  an  award  to  petitioner  for  such  services  except  it  be  first  shown 
that  the  company  had  neglected  or  refused  to  furnish  such  service.  Stat. 
1913,  p.  279,  §  19,  subd.  (b).  The  respondent  commission  did  not  exceed 
its  jurisdiction  in  refusing  the  petitioner  an  award.  Its  order  is  therefore 
affirmed.- 

We  concur:     Lennon,  P.  J.;   Beasly,  Judge  pro  tem. 

*  Decision  rendered,  Nov.  25,  19ia     177  Pac  Rep.  490.  " 
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DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

Second  District,  California. 


EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION,  LIMITED,  OF 
LONDON,  ENG.,  et  al. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al. 
(Civ.  2491;  L.  A.  5422.)* 

MASTER     AND     SERVANT—WORKMEN'S     COMPENSATION— 

"COURSE  OF  EMPLOYMENT." 

A  street  flushing  motor  truck  operator,  who  fell  from  truck  in 
effort  to  pick  op  wrench  from  footboard  while  manipulating  water  dis- 
charge lever,  was  injured  in  "course  of  employment,*'  though  at  time 
of  injury  one  not  an  employee  was  running  the  truck  by  his  permission. 

(For  other  cases,  see  Master  and   Servant,  Dec.   Dig.  §  375 [1].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Scries,  Course  of  Employment) 

Proceedings  under  the  Workmen's  Compensation  Act  (St.  1913,  p. 
279)  by  Earl  A.  Booth  for  compensation,  opposed  by  Tyron  &  Brain, 
copartners,  employers,  and  the  Employers'  Liability  Assurance  Corpora- 
tion, Limited,  of  London,  England,  insurer.  Award  by  the  Industrial 
Accident  Commission  of  the  State  of  California,  and  the  employer  and 
insurer  make  application  for  writ  of  review.    Affirmed. 

G^rge  H.  Moore,  of  Los  Angeles,  for  petitioners. 
Christopher  M.  Bradley,  of  San  Francisco,  and  Warren  H.  Pillsbury, 
of  Oakland,  for  respondent. 

Works.  Judge  pro  tem.  The  petitioners  Tryon  &  Brain,  copartners, 
were  enp:aged  in  the  operation  of  certain  street  flushing  motor  vehicles 
in  the  aty  of  Los  Angeles,  and  Earl  A.  Booth  was  the  driver  of  one  of 
them.  He  was  forbidden  by  his  employers  to  permit  any  person  to  ride 
on  the  vehicle  with  him  while  he  was  in  the  discharge  of  his  duty.  Never- 
theless, upon  the  occasion  which  is  of  interest  in  this  proceeding,  he  had 
in  company  with  him  one  Schilling,  while  he  was  engaged  in  his  work. 
The  truck  operated  by  Booth  had  a  seat  across  the  front  capable  of  ac- 
commodating two  persons.  Immediately  in  front  of  the  right  side  of  the 
seat  was  the  steering  wheel  by  means  of  which  the  truck  was  guided, 
the  vehicle  being  what  is  known  as  a  right-drive  machine.  It  was  on  the 
right  side  of  the  seat,  therefore,  that  Booth  was  accustomed  to  sit  when 
the  truck  was  in  service  in  his  charge.  On  the  occasion  now  in  question, 
however.  Schilling,  who  was  an  experienced  motor  driver,  occupied  the 
right  side  of  the  seat  and  operated  the  car.  Booth  was  at  his  left  and, 
while  the  truck  was  moving  forward  under  the  guidance  and  operation 
of  Schilling,  was  engaged  in  the  manipulation  of  a  lever  which  controlled 
the  discharge  of  water  upon  the  street.  While  so  engaged.  Booth  ob- 
served a  wrench  lying  on  the  footboard  of  the  truck.  He  feared  it  was 
about  to  fall  into  the  street  and  reached  over  to  pick  it  up.  In  his 
attempt  to  do  so  he  pitched  to  the  ground  and  suffered  severe  injuries 

♦  Decision  rendered,  March  22,  1918.    On  Rehearing  by  Supreme  QovltX 
in  Bank,  May  21,  1918.     177  Pac.  Rep.  171. 
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from  the  fall.  At  the  time,  the  truck  was  moving  over  a  smoothly  paved 
street,  and  there  was  no  jar  nor  shock  to  which  Booth's  fall  could  be 
attributed. 

Because  of  the  injuries  suffered  by  him.  Booth  made  application  to 
the  respondent  Accident  Commission  for  compensation,  and  it  was 
awarded  him.  In  this  proceeding  the  petitioners  seek  to  have  the  award 
annulled. 

Petitioners'  first  point  is  that  Booth's  injury  did  no  occur  in  the 
course  of  his  emplojrment,  for  the  reason  that  when  he  surrendered  the 
running  of  the  truck  to  Schilling  he  stepped  aside  from  his  employment 
and  took  upon  himself  an  added  risk  not  within  the  course  of  the  em- 
ployment Coimsel  cite  several  decided  cases  to  the  geheral  point  that 
compensation  may  not  be  awarded  an  employee  where  he  departs  from 
the  performance  of  his  regular  work  and  takes  up  the  discharge  of  an- 
other task  for  his  employer,  which  latter  is  different  from  the  ordinary 
work  which  the  employee  was  engaged  to  perform.  One  of  these  cases, 
taking  it  as  a  sample  of  them  all,  is  Robert  Sherer  &  Co.  v.  Ind.  Ace 
Com'n,  185  Cal.  615,  166  Pac.  318.  In  that  case  the  employee  was  a  night 
watchman  on  a  locomotive,  but  he  was  injured  when  he  was  away  from 
the  locomotive  altogether  and  while  performing  work  entirely  distinct 
from  his  duty  in  connection  with  it.  He  had  left  the  engine  and  had 
temporarily  taken  the  post  of  a  night  watchman  on  a  steam  shovel  owned 
by  the  same  person  who  owned  the  locomotive,  the  steam  shovel  being 
some  distance  from  the  locomotive.  While  the  employee  was  on  the 
steam  shovel  he  lost  his  life,  and  the  Supreme  Court  held  that  he  was 
not  entitled  to  compensation,  because  he  was  outside  the  course  of  his 
employment  at  the  time.  That  case  and  the  others  like  it  do  not  aid  us 
now.  The  employee  of  Tryon  &  Brain  did  not  abdicate  either  the  place 
or  the  character  of  his  employment.  He  gave  up  a  part  of  his  work  to 
another,  it  is  true,  as  he  permitted  Schilling  to  run  the  truck,  but  it  was 
strictly  within  the  line  of  his  duty  to  operate  and  care  for  the  levers 
which  controlled  the  flow  of  water  from  the  tank  of  the  truck  to  the 
street  The  same  may  be  said  of  his  attempt  to  prevent  the  ^wench 
from  falling  from  the  footboard  He  was  not  outside  the  course  of  his 
employment  merely  because  he  allowed  a  stranger  to  perform  a  part  of 
his  task  while  he  was  engaged  in  the  performance  of  the  remainder 
of  it  It  is  a  part  of  petitioners'  contention  on  this  point  that  Booth  took 
upon  himself  a  risk  outside  of  his  employment  in  permitting  Schilling  to 
run  the  truck;  but  that  does  not  appear  to  be  the  case.  In  fact,  the 
contrary  appears.  The  accident,  so  far  as  any  connection  of  Schilling 
with  it  as  a  causative  factor  is  concerned,  happened  in  no  manner  different 
from  the  following  imaginary  case:  We  will  suppose  the  truck  to  be 
standing  still  for  some  proper  reason,  let  us  say,  while  the  truck  tank  is 
being  filled  from  a  fire  phig  at  the  curb.  As  the  truck  stands,  let  us  also 
suppose  Booth  to  be  occupying  the  left  side  of  the  seat,  either  because 
the  fire  plug  is  on  that  side  and  he  will  soon  be  called  upon  to  turn  off 
the  water,  or  for  any  other  reason.  He  discovers  the  wrench  on  the 
footboard  and,  in  reaching  for  it,  falls  from  the  car,  either  because  he 
becomes  overbalanced,  or  his  foot  slips,  or  his  hand  misses  its  hold  upon 
some  handle  or  projection  he  has  attempted  to  seize  as  he  leans  forward. 
In  such  a  case  he  would  undoubtedly  be  entitled  to  compensation,  and 
the  record  here  discloses  no  different  state  of  facts,  so  far  as  legal  effect 
is  concerned. 

The  petitioners  contend  that  Booth  was  intoxicated,  and  that  his 
injury  resulted  from  his  being  in  that  condition.  They  insist  that  a 
finding  of  the  respondent  commission  that  he  was  not  intoxicated  is  not 
sustained  by  the  evidence.  They  do  not  contend  that  there  was  no  evi- 
dence before  the  commission  on  both  sides  of  this  question,  but  they 
insist  that  the  testimony  to  the  effect  that  Booth  was  not  intoxicated  was 
"intrinsically  unbelievable."    We  do  not  so  regard  it    The  commission 
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was  within  its  province,  under  all  the  evidence,  in  determining  that  Booth 
was  not  intoxicated  at  the  time  of  the  accident 

The  petitioners  insist  that  there  should  be  an  annulment  of  the 
award  to  the  extent  that  it  allows  the  amount  of  a  certain  bill  for  hospital 
charges  and  for  the  services  of  physicians.  They  say  that  no  evidence 
was  taken  upon  the  question,  and  that  the  only  showing  of  record  in 
support  of  the  allowance  of  the  bill  is*a  statement  of  charges  at  a 
hospital,  filed"  seven  days  after  the  case  was  submitted  to  the  commission 
for  decision.  This  bill  was  filed  pursuant  to  a  stipulation  entered  into 
at  the  hearing,  within  the  terms  of  which  it  appears  properly  to  come, 
both  as  to  its  subject-matter  and  as  to  the  time  of  its  filing. 

The  award  is  affrmed. 

We  concur:    Conrey,  P.  J.;  James,  J. 

Opinion   of   Supreme  Court  in   Bank,  denying   rehearing. 

Per  Curiam.  The  petition  to  have  the  above-entitled  cause  heard 
and  determined  by  this  court  after  judgment  in  the  District  Court  of 
Appeal  for  the  Second  Appellate  EHstrict  is  denied. 

Melvin,  J.  (dissenting).  I  dissent  from  this  court's  refusal  to 
transfer  the  case  to  the  Supreme  Court. 

The  man  to  whom  the  Industrial  Accident  Commission  awarded  com- 
pensation was  the  driver  of  a  street-Hushing  motor  vehicle.  His  duty 
was  to  operate  and  guide  the  machine  and,  incidentally,  to  manipulate  the 
lever  by  which  water  was  discharged  upon  the  street  The  only  place 
from  which  he  could  perform  these  services  was  the  right  side  of  the 
scat  He  was  forbidden  to  allow  any  one  to  ride  with  him,  but  in  viola- 
tion of  orders  had  permitted  another  man  to  take  the  steering  gear 
while  he  moved  to  the  left-hand  side  of  the  seat  While  seated  there  he 
endeavored  to  pick  up  a  wrench  from  the  footboard  on  that  side  of  the 
truck,  and  in  so  doing  lost  his  balance,  fell  and  was  injured. 

It  is  clear  that  if  the  driver  had  been  in  the  place  where  his  obliga- 
tion to  his  employers  required  him  to  be,  he  would  not  have  met  with  this 
accident  The  fact  that  he  was  using  the  lever  for  the  release  of  the 
water — ^a  part  of  the  work  intrusted  to  him — is  a  false  quantity  in  the 
problem.  His  was  not  a  divided  duty.  He  was  not  required  to  steer  the 
car  part  of  the  time  from  the  right-hand  side  of  the  seat  and  to  work 
the  lever  a  part  of  the  time  from  the  other  side.  His  place  of  duty  was 
at  the  steering  wheel.  This  place  he  had  abandoned  in  disobedience  to 
orders,  and  if  he  had  done  the  work  for  which  he  was  hired  and  paid, 
he  would  not  have  met  with  this  accident  If  the  man  had  left  his 
machine;  had  gone  to  Casey's  saloon  for  a  drink;  and  while  there  had 
been  hit  by  a  hardwood  bung  starter  wielded  by  a  strong-armed  bartender, 
no  one  would  pretend  that  his  employer  was  bound  to  compensate  him. 
Yet  his  position  on  the  left-hand  side  of  that  seat  was  logically  as  flagrant 
a  departure  from  his  post  of  duty  as  would  have  been  his  presence  at 
Casey's  bar.  The  case  of  Sherer  &  Co.  v.  Industrial  Accident  Commission, 
185  Cal.  615,  166  Pac.  318,  is  absolutely  in  point,  and  is  utterly  opposed 
to  the  conclusion  reached  by  the  Industrial  Accident  Commission,  the 
District  Court  of  Appeal  and  the  majority  of  the  Justices  of  this  court 

I  concur:    Lorigan,  J. 


Digitized  by 


Google 


424  3  WORKMEN'S  COMPENSATION  L.  J.    (Del.)  [Apr., 


SUPERIOR  COURT  OF  DELAWARE. 

New  Castle. 


BENJAMIN  F.  SHAW  CO. 

V. 

PALMATORY  et  al.* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT—DEPENDENTS. 

Persons  in  the  enumerated  classes  in  Workmen's  Compensation  Law, 
§  104,  par.  8,  may  be  wholly  or  partially  dependent  on  the  employee  and 
come  within  the  contemplation  of  the  provisions,  if  dependency  existed 
at  the  time  of  the  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— "DEPENDENT." 

One  claiming  to  be  a  "dependent*'  under  the  Workmen's  Compensation 
Act,  §  104  par.  8,  must  show  that  the  contributions  of  a  deceased  employee 
were  relied  upon  for  his  living,  judging  this  by  the  position  in  life  of 
the  claimant,  viere  receipt  of  contributions  to  maintain  in  idleness  those 
who  are  able  and  have  the  capacity  to  provide  for  themselves  not  making 
them  dependents. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependent.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— DEPENDENCY— "SUPPORT." 

"Support,"  as  applied  to  "dependency"  under  Workmen's  Compensation 
Law,  §  104,  par.  8,  is  broader  than  food,  clothing,  and  shelter,  and 
includes  all  such  means  of  living  as  would  enable  a  claimant  to  live  in 
the  degree  of  comfort  suitable  and  becoming  to  his  station  of  life,  but 
does  not  include  luxuries. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see   Words  and   Phrases,   First  and   Second 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— DEPENDENCY. 

The  condition  of  health  of  a  claimant  under  Workmen's  Compensa- 
tion Law,  §  104,  par.  8,  and  the  need  for  medicines  and  medical  attention 
are  subjects  proper  for  consideration  in  determining  the  question  of 
dependency. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— DEPENDENCY— BURDEN  OF  PROOF. 

While  dependency  under  the  Workmen's  Compensation  Law,  §  104, 
par.  8,  may  involve  principles  of  law,  dependency  is  a  question  of  fact, 
and  the  burden  of  proving  it  rests  upon  him  who  claims  it 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 
Series,  Support) 

♦Decision   rendered,  Jan.  29,   1919.    105  Atl   Rep.  417. 
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6.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— DEPENDENCY— SUFFICIENCY   OF  EVIDENCE. 

In  a  proceeding  under  the  Workmen's  Compensation  Law,  evidence 

held  sufficient  to  sustain  a  finding  that  claimants,  the  father  and  mother 

of  deceased,  were  dependent  within  the  meaning  of  section  104,  par.  8. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [5].) 

Proceedings  under  the  Workmen's  Compensation  Act  by  John  Earl 
Palmatory  and  May  Palmatory,  to  obtain  compensation  for  the  death  of 
Earl  Palmatory,  a  son,  opposed  by  the  Benjamin  F.  Shaw  Company,  a 
corporation,  the  employer.  There  was  an  award  of  compensation  by  the 
Industrial  Accident  Board,  which  was  sustained  by  the  Superior  Court, 
and  the  employer  appeals.    Award  sustained. 

Appeal  from  award  of  Industrial  Accident  Board  of  the  State  of 
Delaware,  New  Castle  County,  No.  3784  (November  6,  19ia) 

Action  by  Benjamin  F.  Shaw  Company,  employer,  against  John  Earl 
Palmatory  and  another,  dependent  claimants.  On  appeal  from  the  award 
of  the  Industrial  Accident  Board.    Award  sustained. 

Boyce  and  Rice,  JJ.,  sitting. 

H.  H.  Ward,  of  Wilmington,  for  appellant 
Levin  Irving  Handy,  of  Wilmington,  for  appellees. 

The  appeal  was  heard  by  the  Superior  Court  on  the  record  of  the 
proceedings  before  the  Industrial  Accident  Board  sent  up  to  the  court  on 
citation  under  rule  86A  of  said  court. 

The  ground  of  the  appeal  was  that  the  testimony  before  the  said 
board  contained  in  the  record  sent  up,  did  not  show  proof  of  the  de- 
pendency of  the  appellees  upon  Earl  Palmatory,  their  deceased  son. 
There  were  no  questions  raised  as  to  the  regularity  of  the  proceeding 
before  the  board.  The  facts  on  which  the  appeal  was  based  sufficiently 
appear  in  the  opinion  of  the  court. 

The  provision  of  the  statutes  under  which  the  proceeding  was  had 
before  the  board  is  Code,  §  3193k,  section  104,  paragraph  8,  29  Laws  of 
Del.  763  (771),  and  is  quoted  in  the  opinion  of  the  court. 

The  board  foimd  that  there  was  neither  widow,  widower  or  children 
of  the  deceased.  He  was  survived  by  his  father  and  mother  who  were 
joint  claimants.  The  question  was  whether  they  were  dependent  to  any 
extent  upon  their  son,  the  employee  of  the  appellant,  for  support  at  the 
time  of  his  death. 

It  was  argued  by  cotmsel  for  the  appellant  that  the  inquiry  is  limited 
to  the  time  of  the  death  of  the  deceased.  The  following  cases  were  cited 
as  containing  acceptable  definitions  of  dependency  under  the  statute: 
DaTv  V.  Apporang  Co.,  4  N.  C.  C.  594;  Simmons  v.  White  Bros.,  1  Q.  B. 
1005;  In  re  Hora,  vol.  1,  No.  7,  Bui.  Ohio  Indus.  Com.  173  (Nov.  5, 
1914) ;  Blanton  v.  Wheeler  &  H.  Co.,  91  Conn.  226,  99  Ati.  494,  Ann. 
Cas.   1918B,  747;   Gherardi   v.   Conn.   Co.,  92  Conn.  454,   103  Atl.  668w 

The  mere  fact  that  the  parent  receives  money  from  his  son  and  spends 
it  in  support  of  the  family  is  not  alone  sufficient  to  establish  a  claim  of 
dependency  under  the  Workmen's  Compensation  Law  (29  Del.  Laws,  c 
233).  Main-Colliery  Co.  v.  Davies,  69  L.  J.  Q.  B.  765,  6  N.  C  C.  A.  243; 
Rolin  Tomalvage  et  ux.  v.  Lehigh  Valley  Coal  Co.,  3  Workmen's  Com- 
pensation Sup.  Department  Reports  of  Penna.  1447;  Nicola  Donetti  v. 
Berwinde  White  Coal  Mining  Co.,  3  Workmen's  Compensation  Sup.  De- 
partment Reports  of  Penna.  15;  Harry  Johnson  v.  Bethlehem  Steel  Co., 
vols.  1,  2,  3  Workmen's  Compensation  Sup.  Department  Reports  of 
Penna.  2181;  Micanko  v.  Rochester  &  Pittsburgh  Coal  &  Iron  Co.,  Dist. 
No.  6,  Qaim  Petition  No.  5483,  Reported  in  the  Legal  Intelligencer. 
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Counsel  for  the  appellees  contended  that  the  award  of  the  Industrial 
Accident  Board  should  not  be  disturbed  because  the  facts  contained  in  the 
record  justified  the  finding  of  the  board;  and  that  the  vital  question 
was,  whether  the  appelks  relied  upon  the  contributions  made  by  the 
son  in  their  mode  and  manner  of  living.  Bradburys*  Compensation,  315; 
13  Neg.  Con.  Cases.  318.  319,  325;  Kraus  v.  Fritz  &  Son,  87  N.  J.  Law, 
321,  93  Atl.  578,  L.  R.  A.  1916A,  123,  249  (251) ;  Conn.  Com.  Dig.  (1914) 
16;  Pa.  Workmen's  Com.  Bd.  (1916)   74,  106,  286. 

Rice.  J.,  delivering  the  opinion  of  the  Court: 

This  is  an  appeal  by  the  Benjamin  F.  Shaw  Company  from  the 
ilnding  of  the  Industrial  Accident  Board  that  John  Earl  Palmatory  and 
May  Palmatory  were  dependent  to  some  extent  upon  Earl  Palmatory, 
the  decedent,  for  support  at  the  time  of  his  death. 

It  is  admitted  "that  on  the  13th  day  of  September,  A.  D.  1918,  Earl  Pal- 
matory who  at  the  time  was  living  at  No.  304  Monroe  street,  Wilmington, 
Delaware,  sustained  a  personal  injury  while  in  the  employ  of  the  Benjamin 
F.  Shaw  Company,  by  an  accident  arising  out  of  and  in  the  course. of  said 
employment  within  the  state  of  Delaware,  and  as  the  result  of  said  acci- 
dent the  said  Earl  Palmatory  died  on  the  said  13th  day  of  September,  A. 
D.  1918.' 

Earl  Palmatory  lived  with  his  father  and  mother  and  the  family 
included  another  son  aged  twenty- four  years,  now  in  France,  and  a 
daughter  thirteen  years  of  age.  The  daughter  attended  school  and  was 
not  employed. 

The  decedent  at  the  time  of  the  accident  was  a  minor  in  his  eighteenth 
year.  He  had  worked  since  he  was  nine  years  of  age  and  for  some  time 
previous  to  his  death  had  been  earning  on  an  average  of  $21.60  per  week. 
He  had,  since  going  to  work,  always  given  all  his  wages  to  his  mother 
who  would  give  him  spending  money  and  purchase  his  clothes. 

The  mother  used  the  rest  of  the  money  received  from  her  son  to 
pay  the  rent  amounting  to  nine  dollars  per  month,  to  dress  his  sister, 
to  pay  the  household  expenses,  and  infrequently  to  pay  the  store  bills. 

John  Earl  Palmatory,  the  father,  earned  between  twenty-five  and 
thirty  dollars  per  week  and  used  his  money  to  pay  the  store  and  fuel 
bills  and  provide  clothing  for  himself,  and  sometimes  he  gave  money. to 
his  wife.  The  father  did  not  state  what  he  did  with  the  balance  of  the 
money.  He  testified  that  the  family  could  not  have  lived  as  they  had  if 
Earl  had  not  contributed  to  their  support. 

May  Palamtory,  the  mother,  had  been  working  for  three  months 
prior  to  her  son's  death  and  she  had  earned  $13.60  per  week.  Her  health 
has  been  poor  since  a  month  before  the  accident  to  Earl,  and  since  his 
death  she  has  not  been  able  to  work.  She  saved  no  money  and  what  she 
earned  and  received  from  her  husband  and  son  was  spent  for  household 
expenses  and  clothing. 

Code,  §  3193k,  section  104,  par.  8,  29  Laws  of  Delaware  763  (771) 
the  Workmen's  Compensation  Law  provides: 

If  there  be  neither  widow,  widower  nor  children,  then  to  the  father 
and  mother,  or  the  survivor  of  them,  if  dependent  to  any  extent  upon 
the  employee  for  support  at  the  time  of  his  death,  twenty  per  centum  of 
wages. 

[1]  Persons  in  the  enumerated  classes  may  be  wholly  or  partially 
dependent  on  the  employee  and  come  within  contemplation  of  Uie  pro- 
visions of  this  section  if  the  dependency  existed  at  the  time  of  the  injury. 
The  question  arises  what  may  be  considered  dependency?  The^term  has 
frequently  been  defined  by  the  courts  of  this  country  and  of  England  and 
we  think  it  not  possible  to  state  a  complete  and  exhausted  definition  of 
the  word  as  used  in  Workmen's  Compensation  Laws;  but  the  definition 
stated  by  the  court  in  the  case  In  re  Hora,  vol.  1,  No.  7,  Bui.  Ohio 
Industrial   Commission,    173,   is   as   satisfactory   as   any   we   have   seen. 
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The  court  in  that  case  defined  dependency  to  be  "dependent  for  the 
ordinary  necessities  of  life  for  a  person  of  that  class  and  position  in 
life,  taking  into  account  the  financial  and  social  position  of  the  recipient/' 

[2]  It  is  not  sufficient  that  the  contributions  of  the  employee  were 
used  in  paying  the  living  expenses  of  the  claimant  but  it  must  be  shown 
that  the  contributions  of  the  employee  were  relied  upon  by  the  dependent 
fbr  his  or  her  means  of  living  judging  this  by  the  class  and  position  of 
life  of  the  dependent.    Powers  v.  Hotel  Bond  Co..  89  Conn.  143,  93  Atl.  245. 

The  fact  that  a  man  is  by  his  best  efforts  able  to  provide  his  family 
with  the  bare  necessities  of  life  would  not  prevent  him  from  being  a  de- 
pendent under  our  statute  for  the  words  of  the  statute  convey  a  much 
broader  meaning  than  this.  On  the  other  hand,  the  mere  fact  that  con- 
tributions had  been  made  by  the  deceased  workman  to  a  claimant  who 
had  the  health  and  ability  to  support  himself  and  family  by  his  own 
reasonable  efforts  but  did  not  do  so,  would  not  constitute  the  claimant 
a  dependent,  for  it  was  not  the  intent  of  the  Legislature  to  maintain  in 
idleness  at  the  expense  of  the  employer  those  who  are  able  and  have  the 
capacity  to  provide  for  themselves  and  have  no  appealing  reason  for  not 
doing  so. 

[3,  4]  So  many  facts  may  be  considered,  in  determining  the  question 
whether  under  paragraph  eight  a  claimant  may  or  may  not  be  considered 
a  dependent,  that,  on  the  one  side,  it  would  be  impossible  to  state  all  the 
circumstances  under  which  one  in  the  emmerated  classes  would  be  con- 
sidered a  dependent,  and  on  the  other  side,  to  state  all  the  circumstances 
under  which  he  or  she  would  not  be  considered  a  dependent.  Each  par- 
ticular case  must  be  decided  upon  the  facts  and  circumstances  of  the  case, 
existing  at  the  time  of  the  injury.  However,  the  test  of  dependency  gen- 
erally speaking  is  whether  the  claimant  relied  upon  the  employee's  con- 
tributions for  his  support  wholly  or  partially  judging  this  by  what  would 
be  reasonable  living  expenses  for  persons  in  the  same  class  and  position. 
Support  as  used  within  the  meaning  of  the  statute  is  of  a  broader  import 
than  food,  clothing  and  shelter  and  may  include  many  things  besides  these. 
It  inchides  all  such  means  of  living  as  would  enable  the  claimant  to  live 
in  a  style  and  condition  and  with  a  degree  of  comfort  suitable  and  be- 
coming to  his  station  of  life.  What  would  be  considered  a  reasonable 
support  for  one  family  might  be  a  bare  existence  for  another  of  a  different 
class  and  position  The  same  things  which  would  constitute  means  of 
living  for  persons  in  one  class  or  position  might  mean  luxuries  for  those 
of  another  class.  We  believe  it  was  not  the  intention  of  the  Legislature 
to  provide  for  luxuries.  The  condition  of  health  of  a  claimant  and  the 
need  for  medicines  and  medical  attention  are  subjects  proper  for  con- 
sideration in  determining  the  question  of  dependency  for  support. 

[5]  While  the  question  of  dependency  may  involve  principles  of  law, 
the  fact  remains  that  dependency  is  a  question  of  fact  to  be  determined 
from  all  the  circumstances  of  the  case  and  the  burden  of  proving  it  rests 
upon  him  who  claims  it. 

In  the  case  now  before  us  on  appeal  the  evidence  taken  before  the 
Accident  Board  is  not  of  an  altogether  satisfying  character.  Their  and 
our  task  might  have  been  considerably  lightened  if  the  board  had  interro- 
gated the  claimants  and  brought  out  in  greater  detail  the  amounts  expended 
by  the  members  of  the  family  and  necessary  for  their  support.  The  mem- 
bers of  the  board  probably  were  reluctant  to  do  this  by  reason  of  the  fact 
that  the  claimants  were  represented  by  counsel,  but  this  should  never 
prevent  them  from  eliciting  from  the  witnesses  testimony  in  respect  to 
relevant  and  pertinent  facts  concerning  which  it  is  desirable  for  the  board 
to  have  full  information  before  passing  on  the  question  of  dependency 
and  support.  They  should  seek  to  obtain  from  the  witnesses  full  in- 
formation concerning  matters  before  them  for  determination  whether  the 
claimants  arc  or  are  not  respresented  by  an  attorney,  as  they  are  au- 
thorized by  section  3193q  (section  110). 
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[6]  While,  as  we  have  stated,  the  evidence  was  not  of  an  altogether 
satisfactory  nature  yet  we  are  of  the  opinion  that  the  evidence  before  the 
board,  as  disclosed  by  the  record,  was  sufficient  to  warrant  the  board  in 
finding  the  claimants  dependent  to  some  extent  on  the  employee  for  sup- 
port. It  appears  from  the  record  that  the  needs  of  the  family  were 
moderate  and  while  it  may  be  said  that  the  family  were  not  very  metiiodical 
in  matters  pertaining  to  money  yet  there  was  no  evidence  to  show  that 
the  family  lived  extravagantly.  The  mother,  in  making  her  estimates, 
on  the  limited  number  of  items  entering  into  the  support  of  the  family 
about  which  she  was  questioned,  must  have  understated  rather  than 
overstated  them.  She  had  been  able  to  save  nothing  notwithstanding 
the  fact  that  she  had  been  working  for  three  months,  and,  although  she 
had  been  unwell  for  a  month  prior  to  her  son's  death,  she  had  continued  to 
work.  She  also  stated  that  on  account  of  her  condition  of  health  she  had 
not  been  able  to  work  since.  It  does  not  appear  from  the  record  what  the 
father  did  with  his  money  remaining  after  paying  the  store,  fuel  and  his 
clothing  bills,  and  it  would  have  been  of  some  assistance  in  deciding  this 
case  if  he  had  been  questioned  concerning  this.  However,  the  money 
remaining  in  his  hands  after  paying  the  bills  he  always  paid  was  not  over 
five  or  ten  dollars  a  week  and  this  would  not  be  nearly  sufficient  to  make 
up  if  used  in  the  support  of  the  family  what  they  lost  when  the  son  ceased 
to  contribute  to  the  support  of  the  family  on  accoimt  of  his  death. 

The  finding  of  the  Industrial  Accident  Board  is  sustained. 


SUPREME  COURT  OF  ILLINOIS. 


CENTRAL  GARAGE  OF  LA  SALLE 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.   12371.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
^ACCIDENT  ARISING  OUT  OF  EMPLOYMENT. 
Where  a  chauffeur,  employed  to  drive  a  passenger  to  a  certain  town, 
reached  his  destination  ahead  of  time,  and  at  his  suggestion  drove  the 
passenger  around  for  their  mutual  pleasure,  and  on  such  pleasure  trip  was 
shot  by  the  passenger,  who  suddenly  became  insane,  the  death  did  not  arise 
out  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig  §  375[1].) 

2-  MASTER  AND  SERiVANT— WORKMEN'S  COMPENSATION 
—INJURIES  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT. 
In  proceedings  under  the  Workmen's  Compensation  Act,  the  burden  is 

on  claimant  to  show  that  the  injury  arose  out  of  and  in  the  course  of  the 

employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

Error  to  Circuit  Court,  La  Salle  County;  Edgar  Eldredge,  Judjffe- 
Proceeding  under  the  Workmen's  Compensation  Act  by  Benjamin  T. 
Dresbach,  administrator  of  the  estate  of  Joseph  Derix  opposed  by  the 

*  Decision   rendered,   Dec.   18,   1918.     Rehearing  denied,   Feb.  6,   1919. 
121  N.  E.  Rep.  587. 
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Central  Garage  of  La  Salle,  employer.  An  award  by  the  Industrial  Com- 
mission was  aflfirmed  on  certiorari,  and  the  employer  brings  error.  Re- 
versed and  remanded,  with  directions. 

Russell  B.  James  and  McDougall,  Chapman  &  Payne,  all  of  Chicago, 
for  plaintiff  in  error. 

Browne  &  Wiley  and  Butters  &  Clark,  all  of  Ottawa,  for  defendant  in 
error. 

FAJUiEatj  J.  This  writ  of  error  was  sued  out  to  bring  up  for  review 
a  judgment  of  the  circuit  court  of  La  Salle  county,  affirming  an  award 
made  by  the  Industrial  Commission  under  the  Workmen's  Compensation 
Act  (Kurd's  Rev.  St.  1917,  c  48,  §§  126-152i)  in  favor  of  defendant  in 
error. 

Joseph  Derix  was  a  chauffeur  in  the  employ  of  the  Central  (jarage  of 
La  Salle.  The  night  of  July  17,  1916,  he  was  sent  by  his  employer  to 
drive  a  car  and  carry  a  passenger  named  Bernard  Sherman  from  La 
Salle  to  Ladd,  111.  The  next  morning  his  dead  body  was  found  by  the 
roadside  between  1^  and  2  miles  beyond  Ladd,  and  not  on  the  road 
leading  from  La  Salle  to  Ladd.  He  had  been  shot  by  the  passenger.  His 
administrator  presented  a  claim  for  compensation  to  the  Industrial  Com- 
mission, and  a  hearing  was  had  before  an  arbitrator.  It  was  agreed 
both  parties  were  subject  to  the  Compensation  Act.  The  arbitrator  denied 
the  claim  for  an  award,  and  a  review  was  had  before  the  Industrial  Com- 
mission, which  allowed  the  claim  for  compensation,  and  fixed  the  award  at 
$^.50  per  month  for  a  period  of  96  months,  commencing  from  the  date  of 
the  death.  The  action  of  the  board  was  reviewed  by  the  circuit  court  on 
certiorari,  and  the  award  affirmed.  The  presiding  judge  made  a  certificate 
that  the  case  was  a  proper  one  for  review  by  tliis  court,  and  the  record 
is  brought  here  for  review  by  writ  of  error. 

It  is  contended  by  plaintiff  in  error  that  the  Industrial  Commission  had 
no  jurisdiction  to  review  the  finding  of  the  arbitrator,  because  no  petition 
for  that  purpose  was  filed  within  the  time  required  by  law,  and  also  that 
no  award  was  authorized  in- any  event,  because  the  accident  did  not  arise 
out  of  arid  in  the  course  of  the  employment  of  the  deceased. 

The  only  explanation  given  of  the  death  of  Derix,  and  why  his  body 
-  came  to  be  at  the  place  it  was  found,  is  the  testimony  of  Bernard  Sherman. 
In  1914  Sherman  was  confined  in  the  insane  asylum  at  Elgin,  from  which  he 
escaped  after  having  been  there  about  two  months.  He  was  not  apprehended 
and  recommitted,  and  appears  to  have  been  working  at  or  near  Woodstock 
just  prior  to  the  time  he  hired  the  car  to  go  to  Ladd.  There  can  be  no 
doubt  he  shot  and  killed  Derix.  He  claims  his  mind  had  suddenly  become 
blank,  and  he  remembered  very  little  about  it.  He  was  indicted  for  the 
murder  of  Derix,  and  in  November  following  was  tried  as  to  his  sanity, 
found  insane,  and  sent  to  the  asylum  for  insane  criminals  at  Chester. 
It  is.  not  questioned  that  Derix  left  La  Salle  with  Sherman  for  Ladd  at 
about  II  or  11:30  o'clock  at  night.  As  we  understand  it,  the  distance  is 
about  15  miles.  Sherman  had  called  at  the  garage  earlier  in  the  evening 
and  talked  with  the  manager  about  hiring  a  car  and  driver  to  go  to  Spring 
Valley.  At  that  time  he  inquired  about  what  railroads  passed  through 
Spring  Valley.  About  11  o'clock  he  called  the  garage  by  telephone  and 
asked  for  a  car  to  go  to  Ladd.  He  was  then  at  the  Rock  Island  depot  in 
La  Salle.  Derix  was  given  an  Overland  car  and  sent  to  get  Sherman  and 
take  him  to  Ladd.  Sherman  testified  that  the  reason  he  changed  his  des- 
tination from  Spring  Valley  to  Ladd  was  that  he  wanted  to  get  a  train  on 
the  Milwaukee  Railroad  and  had  learned  such  railroad  did  not  pass  through 
the  former  place,  but  did  pass  through  Ladd.  He  learned  the  train  he 
wished  to  get  would  arrive  at  Ladd  at  about  1 :30  o'clock  in  the  morning. 
Between  the  time  he  had  spoken  to  the  garage  man  about  the  car  and  the 
time  he  started  on  his  trip  to  Ladd  he  had  visited  saloons  in  La  Salle  and 
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had  taken  some  drinks.  When  he  started  on  the  trip  he  testified  he  had- 
a  pint  bottle  and  a  half-pint  bottle  of  whisky.  On  the  way  they  passed 
through  Spring  Valley,  and  stopped  at  one  or  more  saloons,  where  Sher- 
man had  some  drinks ;  but  it  is  not  clear,  and  it  is  denied,  that  Derix  drank 
there.  Sherman  testified  that  by  the  time  they  arrived  at  Ladd  he  and 
Derix  had  consumed  the  two  bottles  of  whisky,  except  about  one-fourth 
of  a  pint.  When  they  arrived  at  Ladd,  and  when  in  the  vicinity  of  the 
depot,  Sherman  started  to  prepare  his  suit  case  to  take  out  of  the  car  and 
go  to  the  depot.  It  was  then  in  the  neighborhood  of  12 :30  o'clock.  Derix 
inquired  of  him  what  time  his  train  would  arrive,  and  he  replied  at  1 :30 
o'clock.  Derix  said  they  had  an  hour  or  more  yet,  and  proposed  that  they 
continue  their  drive.  He  said  he  could  tell  his  boss  he  had  tire  trouble. 
Sherman  agreed,  and  they  drove  out  of  Ladd  north  and  east  something 
like  2  miles.  Sherman  testified  he  remembered  seeing  some  gravel  in  the 
road,  and  that  his  mind  then  went  blank.  He  also  had  some  recollection 
or  impression  of  an  argument  that  he  h^d  with  Derix,  and  that  he  used 
his  revolver  after  leaving  Ladd  and  before  arriving  at  Clinton,  Iowa.  He 
testified  he  was  partially  drunk,  and  that  both  of  them  were  "pretty  well 
under  the  weather."  Tnere  was  no  proof  that  Derix  was  in  the  car  when 
he  was  shot,  but  the  fact  that  there  was  no  blood  in  or  on  the  car,  or  oth^r 
indication  that  he  was  shot  while  in  the  car,  makes  it  at  least  doubtful 
that  he  was  shot  in  the  car. 

Having  reached  the  conclusion  that  the  award  was  unauthorized  on 
the  merits  of  the  case,  it  is  unnecessary  to  pass  upon  the  preliminary  ques- 
tion that  the  petition  for  a  review  by  the  Industrial  Commission  was  not 
filed  within  the  time  required  by  law. 

We  have  endeavored  to  set  out  the  substance  of  the  material  facts 
upon  which  it  nnist  be  determined  whether  the  accident  arose  out  of  and 
in  the  course  of  the  employment  of  Derix. 

In  Dietzen  Co.  v.  Industrial  Board,  279  111.  11,  116  N.  E.  684,  Ann.  Cas. 
1918B,  764,  the  accident  occurred  during  the  emplojrment,  but  while  the 
employee  was  doing  something  he  was  not  employed  to  do.  The  court 
quoted  the  rule  announced  in  Moore  v.  Manchester  Liners,  A.  C.  498,  that 
an  accident  to  an  employee  occurs  in  the  course  of  the  employment  when  it 
takes  place  "while  he  is  doing  what  a  man  so  employed  may  reasonably  do 
within  a  time  during  which  he  is  employed  and  at  a  place  where  he  may 
reasonably  be  during  that  time  to  do  that  thing,"  and  said: 

"It  is  the  rule  that  an  employee  is  engaged  in  the  course  of  his  em- 
ployment when  the  injury  occurs  within  the  period  of  his  employment, 
at  a  place  where  he  may  reasonably  be  and  while  he  is  reasonably  ful- 
filling the  duties  of  his  employment  or  is  engaged  in  doing  something  in- 
cidental to  it." 

A  number  of  cases  are  cited  and  reviewed  in  the  opinion  sustaining 
the  rule  announced.  The  rule  announced  in  that  case  was  expressly  ap- 
proved and  adhered  to  in  International  Harvester  Co.  v.  Industrial  Board, 
282  111.  489,  118  N.  E.  711,  and  Mueller  Construction  Co.  v.  Industrial 
Board,  283  111.  148,  118  N.  E.  1028  Discussing  the  question  when  compen- 
sation may  be  awarded  on  the  ground  that  an  injury  to  an  employee 
arose  out  of  and  in  the  course  of  the  employment,  the  Supreme  Court  of 
Massachusetts  said  in  Re  McNicol,  215  Mass.  497,  102  N.  £•  697,  L.  R.  A. 
1916A,  306: 

"In  order  that"  there  may  be  recovery  "the  injury  must  both  arise 
out  of  and  also  be  received  in  the  course  of  the  employment.  Neither 
alone  is  enough.  *  ♦  ♦  It  is  sufficient  to  say  that  an  injury,  is  received 
*in  the  course  of  the  employment  when  it  comes  while  the  workman 
is  doing  the  duty  which  he  is  employed  to  perform.  It  arises  'out  of  the 
employment,  when  there  is  apparent  to  the  rational  mind,  upon  considera- 
tion of  all  the  circumstances,  a  causal  connection  between  the  conditioos 
under  which  the  work  is  required  to  be  performed  and  the  resulting  injury." 

The  adjudicated  cases,  American  and  English,  so  far  as  we  are  m- 
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formed,  universally  hold 'that  an  injury  to  an  employee  while  engaged  in 
a  voluntary  act,  not  accepted  by  or  known  to  the  emplojjer  and  outside  the 
duties  for  which  he  is  employed,  cannot  be  said  to  arise  out  of  his  em- 
ployment Ohio  Building  Vault  Co.  v.  Industrial  Board,  277  111.  96,  115 
N.  E.  149,  and  Alexander  v.  Industrial  Board,  281  111.  201,  117  N.  E.  1040. 
are  clearly  distinguishable  from  the  decisions  above  cited,  and  not  in 
conflict  with  the  rule  there  announced. 

Jl]  Defendant  in  error  contends  Sherman  killed  Derix  in  order  to 
obtam  possession  of  the  car,  and  from  this  premise  argues  that  the  death 
arose  out  of  the  employment.  There  was  no  proof  to  support  that  position, 
tiCctipt  the  inference  from  the  fact  that  Sherman  drove  the  car  to  Qinton, 
Iowa,  after  the  killing  and  offered  to  sell  it  for  $300.  Sherman  testified 
he  did  not  intend  to  steal  the  car ;  that  he  hired  it  to  drive  to  Ladd,  where 
he  intended  taking  a  train  on  the  Milwaukee  railroad  at  1 :30  o'clock. 
After  reaching  Ladd,  and  while  on  a  pleasure  ride,  which,  so  far  as  any 
proof  in  the  record  shows,  was  taken  at  the  suggestion  of  Derix  and  was 
outside  the  duties  of  his  employment,  Sherman  claims  his  mind  became  a 
blank,  and  he  had  nothing  but  a  confused  memory  of  what  occurred  from 
that  time  until  the  next  day,  when  he  found  himself  in  possession  of  the 
car,  which  he  drove  to  Clinton,  were  he  tried  to  sell  it.  Derix's  employ- 
ment only  authorized  and  required  him  to  deliver  Sherman  at  the  depot 
in  Ladd.  There  is  no  suspicion  from  anything  in  the  record  that  before 
the  arrival  at  Ladd  there  was  any  thought  or  purpose  on  the  part  of 
Sherman  to  harm  Derix  or  get  possession  of  the  car,  and  the  inference  is 
clearly  warranted  that,  if  Derix  had  delivered  Sherman  at  the  depot  in 
Ladd,  which  was  what  he  was  employed  to  do,  he  would  not  have  been 
harmed.  The  pleasure  drive  from  Ladd,  according  to  the  proof,  was  not 
taken  at  the  suggestion  of  Sherman,  but  was  proposed  by  Derix,  and 
was  not  only  outside* of  his  employment,  but  was  known  by  him  to  be  con- 
trary thereto,  as  shown  by  the  excuse  he  proposed  to  make  to  his  em- 
ployer for  his  later  return  to  La  Salle. 

[2]  The  "burden  of  proof  rested  upon  defendant  in  error  to  show 
that  the  injury  arose  out  of  and  in  the  course  of  the  employment.  Ohio 
Building  Vault  Co.  v.  Industrial  Board,  supra.  It  is  true  Sherman  cannot 
be  considered  a  very  reliable  witness,  because  at  times,  at  least,  he  appears 
to  have  been  crazy;  but  his  testimony  that  after  arriving  at  Ladd  the 
parties  went  for  a  drive,  which  formed  no  part  of  the  employment  of 
Derix,  is  corroborated  by  the  circumstance  of  finding  the  dead  body  of 
Derix  at  the  place  it  was  found  the  next  day.  There  is  no  proof  in  the 
record  from  which  it  can  be  legitimately  inferred  that  Derix  was  killed 
by  Sherman  while  he  was  performing  any  duty  of  his  employment. 

The  Judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  the  circuit  court  to  set  aside  the  award  of  the  Industrial  Commission. 

Reversed  and  remanded,  with  directions. 
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SUPREME  COURT  OF  ILLINOIS. 


NEW  STAUNTON  COAL  CO. 

FROMM.     (No.  12160.)* 

1.  MASTER  AND  SERVANT— DUTY  OF  MASTER— SAFE  PLACK 

It  is  the  duty  of  an  employer  to  use  reasonable  care  to  provide  an 
employee  a  reasonably  safe  place  in  which  to  work. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  101,  102  [8].) 

2.  PLEADIN(;— CONLUSIOIJ  OF  LAW— DUTY. 

An  allegation  that  it  was  defendant's  duty  to  do  certain  things  was  art 
'  averment  of  a  conclusion,  it  being  necessary  in  pleading  duty  to  allege 
facts  from  which  the  law  will  raise  the  duty. 

(For  other  cases,  see  Pleading,  Dec  Dig.  §  8[8].) 

3.  MASTER  AND  SERVANT— INJURY  TO  EMPLOYEE— PLEAD- 

ING—SUFFICIENCY  OF  COMPLAINT. 

A  complaint  that  employer  operated  mine,  that  employee  was  engaged 
in  loading  coal  in  room  4i5,  the  roof  of  which  was  in  dangerous  condition, 
to  employer's  knowledge,  the  employer  knew  employee  was  working  in  such 
room  and  permitted  him  to  contmue,  and  that  by  reason  of  such  negligence 
employee  was  injured,  held  sufficient  allegation  of  employee's  duty,  breach 
thereof,  and  injury  resulting  therefrom. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  258 [2].) 

5.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— WAIVER— ASSUMED  RISK. 

Employer  who  has  elected  not  to  accept  Workmen's  Compensation  Act 
has  waived  its  right  to  interpose  the  common-law  defense  of  assumed  risk. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  356.) 

6.  MASTER    AND    SERVANT— INJURY    TO    EMPLOYEE— SAFE 

PLACE  TO  WORK— COAL  MINE. 

Evidence  held  to  show  that  defendant  coal  mine  operator  negligently 
permitted  plaintiff  employee  to  work  under  a  dangerous  roof. 

(For  other  cases,  see  Master  and  Servant,  Dec 'Dig.  §  278 [10].) 

Error  to  Appellate  Court,  Fourth  District,  on  Appeal  from  Circuit 
Court,  Madison  County;  J.  F.  Gillham,  Judge. 

Action  by  Peter  Fromm  against  the  New  Staunton  Coal  Company. 
Judgment  for  plaintiff  aTfirmed  by  Appellate  Court,  and  defendant  petitions 
for  certiorari.    Affirmed. 

William  E.  Wheeler,  of  East  St  Louis,  for  plaintiff  in  error. 
Harold  J.  Bandy,  of  Granite  City,  for  defendant  in  error. 

CAitTER,  J.  This  was  an  action  brought  in  the  circuit  court  of  Madison 
county  by  defendant  in  error  against  plaintiff  in  error  to  recover  damages 
for  personal  injuries  sustained  by  him  in  the  coal  mine  of  f^aintiff  in 
error.    A  verdict  for  $2,000  was  obtained  in  favor  of  defendant  in  error, 

♦Dedsion   rendered,  Dec.  18,   1918.     Rehearing   denied   Feb.   5,   1919. 
121  N.  E.  Rep.  594. 
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uppn  which  judgment  was  entered.  An  appeal  was  taken  to  the  Appellate 
Court  for  the  Fourth  District,  where  the  judgment  was  afimned,  and  the 
cause  has  been  brought  here  by  certiorari. 

The  original  declaration  filed  September  16,  1916,  consisted  of  two 
ccfunts.  A  general  demurrer  filed  to  both  these  counts  was  sustained,  and 
February  16,  1917,  defendant  in  error  filed  an  amended  declaration  of 
eight  counts.  A  demurrer  was  sustained  to  the  first  seven  of  these  counts, 
and  the  eighth  count  was  thereafter  abandoned  by  defendant  in  error, 
who  later,  March  28,  1917,  filed  an  amended  declaration  consisting  of  five 
counts.  This  last  declaration  was  filed  more  than  two  years  after  the 
date  of  the  injury.  A  demurrer  filed  to  this  declaration  was  sustained  as 
to  the  first,  second,  third,  and  fifth  counts,  and  overruled  as  to  the  fourth 
count.  Thnereafter  plaintiflF  in  error  filed  a  plea  of  general  issue  and  a 
special  plea  of  the  statute  of  limitations  to  the  fourth  count.  Defendant 
in  error  demurred  to,  said  special  plea,  and  the  demurrer  was  sustained. 
Plaintiff  in  error  elected  to  abide  by  such  plea,  and  the  case  was  tried 
solely  on  the  fourth  count  of  the  amended  declaration.  This  alleged,  gcn- 
erallpr,  as  did  the  second  count  of  the  original  declaration,  common-law 
neghgence.  The  principal  question  involved  here  is  as  to  whether  the 
fourth  count  was  a  mere  restatement,  in  better  form,  of  the  same  cause 
of  action  stated  in  the  second  count  of  the  original  declaration. 

It  seems  to  be  conceded  by  counsel  for  plaintiff  in  error  that,  if  the 
fourth  count  of  the  amended  declaration  is  merely  a  restatement  of  the 
cause  of  action,  then  the  demurrer  to  the  fourth  count  was  properly  over- 
ruled ;  but  it  is  earnestly  argued  that  the  second  count  of  the  original  dec- 
laration did  not  state  a  cause  of  action.  That  count,  after  alleging  the 
ownership  and  operation  of  the  coal  mine  by  plaintiff  in  error  and  the 
employment  of  defendant  in  error  therein,  further  alleged  that  on  Novem- 
ber 18,  1914,  defendant  in  error  was  engaged  as  an  employee  of  plaintiff 
in  error  in  loading  coal  in  room  46  of  the  mine ;  that  on  that  day  the  coal  in 
the  roof  of  room  46  was  loose  and  likely  to  fall  and  injure  persons  working 
therein,  all  of  which  facts  plaintiff  in  error  knew  or  could  have  known 
by  the  exercise  of  ordinary  diligence;  that  therefore  it  became  and  was 
the  duty  of  plaintiff  in  error  on  said  date  to  notify  defendant  in  error  that 
the  coal  in  the  roof  was  loose  and  likely  to  fall  and  injure  persons  working 
in  said  room;  and  that  plaintiff  in  error  did  not  regard  its  duty  in  that 
behalf,  but,  on  the  contrary,  negligently  and  carelessly  permitted  defendant 
in  error  to  load  coal  in  said  room  without  knowledge  of  the  dangerous 
condition,  whereby  he  was  struck  and  injured,  etc 

[1-4]  It  is  the  duty  of  an  employer  to  use  reasonable  care  to  provide 
an  employee  a  reasonably  safe  place  in  which  to  work.  Metcalf  Co.  v. 
Nystedt,  203  111.  Z^„67  N.  E.  764.  It  is  not  sufficient  to  allege  in  the 
declaration  that  it  is  the  duty  of  the  defendant  to  do  certain  things,  as  that 
would  be  but  the  averment  of  a  conclusion ;  but  the  declaration  must  state 
facts  from  which  the  law  will  raise  the  duty.  McAndrews  v.  Chicago, 
Lake  Shore  &  Eastern  Railway  Co.,  222111.  232,  78  N.  E.  603;  Bahr  v. 
National  Safe  Deposit  Co.,  234  111.  101,  84  N.  E.  717.  The  duty,  if  any 
exists,  must  arise  from  the  facts  stated.  Said  count  2  alleged  the  owner- 
ship and  operation  of  the  mine  by  plaintiff  in  error ;  that  defendant  in 
error  was  employed  by  plaintiff  in  error  and  was  engaged  as  its  servant  in 
loading  coal  in  room  4o;  that  the  roof  of  said  room  was  in  a  dangerous 
condition;  that  plaintiff  in  error  knew  of  such  dangerous  conditions,  or 
could  have  known  the  same  by  the  exercise  of  reasonable  care;  and  that 
it  also  knew  that  defendant  in  error  as  such  servant,  was  engaged  in 
loading  coal  in  said  room.  Here  we  find  allegations  of  fact  sufficient  to 
impose  upon  plaintiff  in  error  the  legal  duty  to  use  reasonable  care,  on 
the  day  in  question,  to  provide  defendant  in  error  with  a  reasonably  safe 
place  in  which  to  work.  The  count  further  alleges  that  plaintiff  in  error 
negligently  and  carelessly  permitted  defendant  in  error  to  load  coal  in 
said  room  after  knowledge  on  its  part  of  the  dangerous  condition;  that 
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defendant  in  error  sustained  injuries  on  account  of  the  negligence  of  plain- 
tiff in  error.  This  court  has  stated  that  in  actions  of  this  character  it 
is  necessary  to  allege  and  prove,  in  order  to  make  out  a  case,  three  things : 
(1)  The  existence  of  a  duty  on  the  part  of  defendant  to  protect  the 
plaintiff  from  the  injury  of  which  he  complains;  (2)  the  failure  of  the 
defendant  to  periorm  that  duty;  and  (3)  an  injury  to  plaintiff  resulting 
from  such  failure  Bahr  v.  National  Safe  Deposit  Co.,  supra,  and  cases 
there  cited.  These  three  elements  were  averred  in  the  second  count  of 
the  original  declaration.  The  fourth  count  of  the  second  amended  declara- 
tion is  a  statement  of  the  same  condition  of  facts,  but  without  the  sur- 
plusage that  is  conceded  by  all  parties  was  a  part  of  the  second  count 
of  the  original  declaration.  It  is  the  settled  doctrine  of  this  court  that 
if  an  original  declaration  is  filed  in  apt  time,  stating  a  cause  of  action, 
though  imperfectly  and  defectively,  subsequent  amendments,  though  filed 
after  the  statute  of  limitations  has  run,  will  not  be  barred  thereby  if  they 
amount  to  no  more  than  a  restatement,  in  a  different  or  better  form,  of 
the  cause  of  action  originally  declared  on.  Swift  Co.  v.  Gaylord,  229  111. 
330,  82  N.  E.  299:  St.  Louis  Merchants*  Bridge  Railway  Ass'n  v.  Schultz, 
226  111.  409,  80  N.  E.  879;  Mclnerney  v.  Western  Packing  Co.  249  111. 
240,  94  N  E.  519;  Vogrin  v.  American  Steel  Co.,  263  111.  474,  105  N.  E.  332. 

[5]  Counsel  for  plaintiff  in  error  further  argues  that  the  trial  court 
erred  in  refusing  three  instructions  requested  by  plaintiff  in  error.  These 
instructions,  as  we  read  them,  in  substance  advised  the  jury  that  if 
defendant  in  error  knew  of  the  dangerous  condition  of  the  roof  he 
could  not  recover,  and  by  them  the  defendant  would  be  given  the  benefit 
of  the  doctrine  of  assumed  risk  as  a  defense  in  this  case.  The  declara- 
tion averred,  and  it  was  expressly  stipulated  on  the  trial,  that  plaintiff  in 
error  had  elected  not  to  accept  the  provisions  of  the  Workmen's  Compen- 
sation Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152i).  Having  elected  not 
to  accept  the  provisions  of  that  act,  plaintiff  in  error  waived  its  right 
to  interpose  the  common-law  defense  of  assumed  risk.  Deibeikis  v.  Link- 
Belt  Co.,  261  III.  454,  104  N.  E.  211,  Ann.  Cas.  1915A,  241;  Crooks  v. 
Tazewell  Coal  Co.,  263  111.  343,  105  N.  E.  132,  Ann.  Cas.  1915C,  304; 
Vaughan's  Seed  Store  v.  Simonini,  275  111.  477,  114  N.  E.  163,  Ann. 
Cas.  1918B,  713.  Under  these  authorities,  the  instructions  were  therefore 
properly  refused.  For  the  same  reason  plaintiff  in  error  was  not  entitled 
to  a  peremptory  instruction  in  its  behalf  on  the  ground  that  defendant  in 
error  had  assumed  the  risk. 

[6]  Counsel  for  plaintiff  in  error  further  argues  that  the  trial  court 
erred  in  refusing  to  give  a  peremptory  instruction  on  its  behalf.  The 
only  negligence  charged  in  the  fourth  count,  on  which  the  case  was  tried, 
was  that  plaintiff  in  error  negligently  permitted  defendant  in  error  to  work 
under  a  dangerous  roof.  This  was  the  only  question  of  fact  to  be  deter- 
mined by  the  jury.  No  evidence  was  offered  by  plaintiff  in  error.  De- 
fendant in  error  and  two  witnesses  testified  to  the  dangerous  condition 
of  the  roof  for  one  or  two  days  prior  to  the  accident,  and  another  witness 
testified  to  its  condition  after  the  accident.  The  evidence  on  behalf  of 
defendant  in  error  warranted  the  verdict  on  the  question  of  negligence,  and 
the  peremptory  instruction  was  therefore  properly  refused. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILUNOIS. 


WABASH  RY.  CO. 

V, 

INDUSTRIAL  COMMISSION  et  al.     (No.   12274.)* 

1.  MASTER    AND     SERVANT—WORKMEN'S    COMPENSATION 

ACT—  EVIDENCE. 

Evidence  held  to  show  that  an  injury  to  a  servant  which  developed 
into  tuberculosis  of  the  bones  was  one  arising  in  the  course  of  his  em- 
ployment; the  fact  that  the  servant  was  predisposed  to  that  affliction  not 
changing  the  result. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— NOTICE. 

Notice  of  injury  suffered  by  a  watchman  at  raijway  shops  given  to 
the  foreman  or  superintendent  of  the  shops  held  sufficient  notice  under  the 
Workmen's  Compensation  Act  to  charge  the  railroad  company. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dgi.  §  398.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT—SETTLEMENTS. 

Though  the  receipt  and  release  given  at  the  time  a  servant  made  settle- 
ment for  injuries  did  not  mention  the  Workmen's  Compensation  Act, 
held  that,  as  the  employer  was  operating  under  the  act,  it  must  be  deemed 
the  settlement  was  made  under  the  act ;  for  it  would  be  contrary  to  purpose 
of  the  act  to  allow  such  an  employer  to  relieve  itself  in  that  manner  from 
further  liability. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  382.) 

4.  MASTER  AND  SERVANT— COMPENSATION— REVIEW— TIME 

FOR  FILING  PETITION. 

A  settlement  made  between  a  master  and  an  injured  servant  held  one 
contemplated  by  Workmen's  Compensation  Act,  §  19  (h),  so  petition  to 
review  on  account  of  the  recurrence  of  the  injury  might  be  filed  within  18 
months. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

5.  COMMERCE  —  "INTERSTATE    COMMERCE"  —  RAILROADS- 

WATCHMAN  IN  SHOP. 

A  watchman  of  railroad  shops  where  engines  used  in  interstate  com- 
merce were  repaired  held  not  engaged  in  "interstate  commerce"  so  an  action 
for  injuries  would  not  be  governed  by  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  1916,  §§  8657-8665). 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[S].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce. 

6.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— "TOTAL  DISABILITY." 

Under  Workmen's  Compensation  Act,  §  8  (e),  defining  total  disability 
as  the  loss  of  both  arms  or  legs  or  any  two  of  them,  and  in  view  of 

♦Decision  rendered,  Dec   18,   1918.     Rehearing  denied,  Feb.  6,  1919. 
121  1^  E.  Rep.  569. 
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paragraph  (f),  relating  to  compensation,  held  that,  where  a  servant  #ho 
had  already  lost  an  arm  suffered  the  loss  of  a  leg,  there  was  a  total 
disability;  for  the  employer  hired  the  servant  as  one  able  only  to  do  the 
work  of  one-armed  man,  and  compensation  would  be  based  on  the 
amount  paid. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  385[5].) 
(For  other  definitions,  sec  Words  and   Phrases,  First  and   Second 
Series,  Totol  Disability.) 

Error  to  Circuit  Court,  Macon  County;  Wm.  K.  Whitfield,  Judge. 

Application  by  Claude  Williams  under  the  Workmen's  Compensation 
Act  for  compensation  for  injuries  received  while  in  the  employ  of  the 
Wabash  Railway  Company.  The  decision  of  the  Industrial  Commission 
was  modified  by  the  drcuit  court,  and  the  Railway  Company  brings  error. 
Affirmed. 

Crea,  Housum  &  Hamilton,  of  Decatur  (J.  L.  Minnis,  of  St.  Louis, 
Mo.,  and  N.  S.  Brown,  of  counsel),  for  plaintiff  in  error. 

Fannie  A.  Bivans,  of  Decatur,  and  Lc  Forgee,  Black  &  Samules,  of 
(Chicago,  for  defendant  in  error  Williams. 

CdoKE,  J.  This  is  a  writ  of  error  by  the  Wabash  Railway  Company  to 
to  review  the  judgment  of  the  circuit  court  of  Macon  county  modifying 
the  decision  of  the  Industrial  Commission  awarding  compensation  to 
Claude  Williams  for  disability  resulting  from  an  injury  which  he  received 
while  in  the  employ  of  plaintiff  in  error. 

Williams  was  employed  by  plaintiff  in  error  as  a  night  watchman  in  its 
shops  in  the  city  of  Decatur.  Previous  to  his  employment  in  this  capacity 
he  had  suffered  the  loss  of  his  left  arm  by  amputation  near  the  shoulder. 
Williams'  dutes  required  him  to  take  care  of  the  locomotive  shop  and  the 
storeroom.  Another  night  watchman  had  charge  of  the  blacksmith  shop. 
On  the  night  of  April  3,  1916,  the  man  who  watched  the  blacksmith 
shop  was  not  on  duty.  There  is  evidence  in  the  record  tending  to  show 
that  Williams  was  required,  in  the  performance  of  his  duties  on  that 
night,  to  go  from  the  locomotive  shop  or  storeroom  to  the  blacksmith  shop. 
While  returning  from  the  blacksmith  shop  he  stumbled  ctver  a  pilfe  of 
scrapiron,  fell,  and  injured  his  left  knee.  The  knee  became  so  painful 
that  Williams  was  compelled  to  quit  his  work.  He  delivered  his  keys  to 
a  fellow  workman,  and  was  taken  to  the  Wabash  Elmployees'  Hospital, 
where  he  remained  until  June  29th  following.  Williams'  keys  were  the 
following  morning  delivered  to  the  foreman  of  the  Wabash  shops,  who 
was  informed  of  the  injury  to  Williams,  and  who  employed  a  man  on  that 
day  to  take  his  place.  On  July  20,  1916,  Williams  settled  with  the  claim 
agent  of  plaintiff  in  error  for  the  injury  upon  the  theory  that  he  had  then 
fully  recovered,  was  paid  the  sum  of  $145,  and  gave  his  receipt  therefor. 
This  receipt  contained  a  full  satisfaction,  release,  and  discharge  of  all 
claims  which  Williams  had  against  plaintiff  in  error  on  account  of  the 
injury  which  he  had  received  on  April  3d.  Williams  thereafter  returned 
to  his  work  as  night  watchman,  and  wt^s  so  employed  until  the  month  of 
October,  when  the  injury  recurred.  He  was  again  taken  to  the  Wabash 
Employees'  Hospital.  Tuberculosis  of  the  bone  set  in  as  a  result  of  the 
injury,  and  Williams'  leg  was  amputated  about  six  inches  below  the  hip 
joint  on  April  4,  1917. 

On  October  25,  1917,  Williams  filed  a  petition  under  paragraph  (h) 
of  section  19  of  the  Workmen's  Compensation  Act  (Hurd's  Rev.  St.  1917. 
c.  48,  §  144),  to  review  the  asrrecment  made  between  him  and  plaintiff  in 
error  on  July  20,  1916.  On  December  28,  1917,  the  commission  rendered 
its  decision  allowing  Williams  the  sum  of  $6  per  week  for  a 
period  of  175  weeks  for  the  total  loss  of  his  leg  and  the  sum  of  $6  per 
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week  for  a  further  period^ of  48  weeks  for  temporary  total  disability. 
Upon  writ  of  certiorari  the*  circuit  court  of  Macon  county  modified  the 
decision  of  the  Industrial  Commission,  arid  Williams  was  allowed  to  re- 
cover the  sum  of  $2,400,  to  be  paid  at  the  rate  of  $6  per  week,  commencing 
April  5,  1916,  at  the  expiration  of  which  time  he  was  allowed  a  pension  at 
the  rate  of  $16  per  month  during  the  remainder  of  his  lifetime ;  the 
plaintiff  in  error  being  given  credit  for  the  sum  of  $145  already  paid  to 
Williams. 

[1]  The  evidence  clearly  .discloses  that  the  disability  of  Williams  was 
the  result  of  an  injury  arising  out  of  and  in  the  course  of  his  employment 
The  fact  that  Williams  may  have  been  predisposed  to  tuberculosis  of  the 
bones  does  not  affect  the  result,  as  the  evidence  shows  that  the  tuber- 
culosis of  the  left  knee  developed  as  a  result  of  the  injury. 

[2]  It  is  contended  that  the  Industrial  Commission  did  not  have 
jurisdiction.  The  notice  to  the  foreman  or  superintendent  of  the  shc^s 
that  Williams  had  been  injured  was  sufficient  notice  under  the  statute,  as 
he  was  the  agent  of  the  plaintiff  in  error.  Parker- Washington  Co.  v. 
Industrial  Board,  274  111.  498,  113  N.  E.  976. 

[3,4]  While  the  receipt  and  release  given  at  the  time  of  the  settle- 
ment of  July  20,  1916,  made  no  reference  to  the  Workmen's  Compensa- 
tion Act,  this  was  clearly  a  settlement  or  agreement  made  under  the  act 
It  is  true  that  the  provisions  of  the  act  were  not  followed  in  making  this 
settlement,  as  Williams  was  receiving  for  his  services  $50  per  month,  and 
under  this  settlement  he  was  paid  in  full  for  the  time  lost.  Plaintiff  in 
error  was  operating  under  the  act,  and  any  settlement  or  agreement  made 
with  an  injured  employee  must  be  considered  as  having  been  made  under 
the  act,  whether  so  expressly  stated  or  not  It  is  contrary  to  the  policy 
of  the  act  to  allow  an  employer,  while  choosing  to  come  under  its  pro- 
visions by  not  filing  an  election  in  writing  to  the  contrary,  to  relieve 
himself  from  liability  under  the  act  by  private  agreement  or  contract 
with  the  employee.  Chicago  Railways  Co.  v.  Industrial  Board,  276  111. 
112,  114  N.  E.  534.  This  was  such  an  agreement  as  is  contemplated  by 
paragraph  (h)  of  section  19  of  the  act,  and  as  the  petition  for  review 
was  filed  with  the  commission  within  18  months  after  the  agreement  was 
entered  into,  the  applicant  was  properly  allowed 'to  show  that  his  disability 
had  recurred  subsequent  to  the  making  of  the  agreement.  Arnold  &  Mur- 
dock  Co.  V.  Industrial  Board,  277  111.  295,  115  N.  E.  137. 

[5]  It  was  shown  that  plaintiff  in  error  was  engaged  in  the  business 
of  interstate  commerce,  and  it  is  contended  that  at  the  time  of  his  injury 
Williams  was  also  so  engaged,  and  that  the  federal  act  (Act  April  22, 
1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916,  §§  8657-8665]),  and  not 
the  Illinois  act,  applied.  Dead  engines  were  brought  into  the  shops  of 
plaintiff  in  error  and  repaired.  While  it  is  true  that  these  engines  had 
been  in  both  intrastate  and  interstate  traffic,  their  repair  had  no  direct 
connection  with  such  traffic,  and  defendant  in  error,  when  performing  his 
duties  as  watchman  in  those  shops  was  not  engaged  in  interstate  com- 
merce. Chicago,  Rock  Island  &  Pacific  Railway  Co.  v.  Industrial  Board, 
273  111.  528,  113  N.  E.  80,  L.  R.  A.  1916F,  540. 

[6]  The  principal  contention  made  by  the  plaintiff  in  error  is  that  the 
circuit  court  erred  in  holding  that  it  was  liable  to  pay  compensation  for  a 
total  and  permanent  disability.  The  basis  of  this  contention  is  that  the 
loss  of  one  leg  does  not  constitute  total  permanent  disability.  Defendant 
in  error,  Williams,  contends,  on  the  other  hand,  that  the  loss  of  his  left 
leg,  combined  with  the  previous  loss  of  his  left  arm,  constitutes  total 
permanent  disability,  and  that  the  judgment  of  the  circuit  court  is  correct. 
This  precise  question  has  not  arisen  before  in  this  state.  It  has  arisen  in 
other  jurisdictions  under  compensation  acts  similar  to  our  act.  In  Massa- 
chusetts and  New  York  it  has  been  held  that  under  such  circumstances 
the  disability  occasioned  is  total  and  permanent.  In  re  Branconnier,  223 
Mass.  273,  111  N.  E.  792;   Schwab  v.  Emporium  Forestry  Co.,  216  N.  Y. 
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712,  111  N.  E.  1099.  The  Michigan  court  takes  the  contrary  view.  Weaver 
V.  Maxwell  Motor  Co.,  186  Mich.  588,  152  N.  W.  993,  L.  R.  A.  1916B,  1276, 
Ann.  Cas.  1917E,  238.  Paragraph  (e)  of  section  8  of  the  Workmen's 
Compensation  Act  (Kurd's  Rev.  St.  1917,  c  48,  §  133)  provides  that  the 
loss  of  both  hands  or  both  arms,  both  feet,  both  legs,  both  eyes,  or  an> 
two  of  them,  shall  constitute  total  and  permanent  disability,  for  which 
compensaticHi  shall  be  paid  according  to  paragraph  (f).  Paragraph  (f) 
is  as  follows : 

"(1)  In  case  of  complete  disability,  which  renders  the  employee 
wholly  and  permanently  incapable  of  work,  compensation  equal  to  iifty 
per  centum  of  his  earnings,  but  not  less  than  $6  nor  more  than  $12  per 
week,  commencing  on  the  day  after  the  injury  and  continuing  until  the 
amount  paid  equals  the  amount  which  would  have  been  payable  as  a 
death  benefit  tmder  paragraph  (a),  section  7,  if  the  employee  had  died  as 
a  result  of  the  injury  at  the  time  thereof,-  leaving  heirs  surviving,  as  pro- 
vided in  said  paragraph  (a),  section  7,  and  thereafter  a  pension  during 
life  annually  equal  to  eight  per  cent,  of  the  amotmt  which  would  have 
been  payable  as  a  death  benefit  tmder  paragraph  (a),  section  7,  if  the 
employee  had  died  as  a  result  of  the  injury  at  the  time  thereof,  leaving 
heirs  stn^ving,  as  provided  in  said  paragraph  (a),  section  7.  Such  pen- 
sion shall  not  be  less  than  $10  per  month  and  shall  be  paid  monthly." 

We  are  disposed  to  follow  the  reasoning  of  the  Massachusetts  court 
construing  a  statute  quite  similar  to  ours,  and  hold  that  this  act  applies 
where  the  loss  of  one  of  the  members  mentioned  occurred  previous  to  the 
employment,  and  the  loss  of  the  other  occurred  as  the  result  of  an  injury 
arising  out  of  and  in  the  course  of  the  employment.  This,  in  our  opinion, 
is  the  fair  intent  and  meaning  of  the  act.  When  Williams  was  employed 
by  plaintiff  in  error,  he  had  lost  his  left  arm,  and  his  capacity  for  work 
was  to  that  extent  impaired.  He  was  employed  to  do  work  which  could 
be  per  formed,  by  a  man  having  but  one  arm,  and  he  was  paid  upon  that 
basis.  By  the  loss  of  his  leg  such  capacity  as  he  had  for  work  was 
entirely  destroyed,  and  under  the  provisions  of  the  act  he  was  entitled  to 
compensation  for  total  permanent  disability.  Such  a  construction  of  the 
act  works  no  hardship  upon^  plaintiff  in  error.  Williams  was  emplojred 
and  paid  as  a  man  of  limited  capacity,  and  the  compensation  which 
plaintiff  in  error  is  required  to  pay  is  ba;sed  upon  the  wages  it  was  paying 
him  as  a  man  of  limited  capacity. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


WANGEROW 

V. 

INDUSTRIAL  BOARD  et  al.     (No.  12305.)* 

1.  COMMERCE  .-EMPLOYERS'  LIABILITY— STATUTE  APPLIC- 

ABLE. 

The  fcderable  Employers'  Liability  Act  applies,  and  there  is  no  lia- 
bility under  the  state  Workmen's  Compensation  Act,  if  employee  at  time  of 
injury  was  engaged  in  interstate  commerce. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  8[6].) 

2.  COMMERCE— EMPLOYERS'  LIABILITY— INJURY  IN  "INTER- 

STATE COMMERCE." 

A  member  of  a  switch  engine  crew,  killed  in  the  movement  of  the 
engine,  without  cars,  going  from  setting  one  train,  containing  interstate 
cars,  to  move  another  train,  also  containing  interstate  cars,  was  engaged  in 
"interstate  commerce";    the  immediate  purpose  of  the  work  controlling. 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  27 [7].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

Error  to  Circuit  Court,  Cook  County ;   Oscar  M.  Torrison,  Judge. 

Proceeding  tmder  the  Workmen's  Compensation  Act  by  Mary 
Wangerow  against  the  Chicago  Junction  Railway  Company.  Certiorari  to 
review  the  decision  of  the  Industrial  Board  denymg  an  award  was  quashed 
by  the  circuit  court,  and  applicant  brings  error.    Affirmed. 

James  C.  McShane,  of  Chicago,  for  plaintiff  in  error. 
Winston,  Strawn  &  Shaw,  of  Chicago  (John  D.  Black  and  (jeorge  A. 
Kelly,  botii  of  Chicago,  of  Counsel),  for  defendant  in  error. 

Stone,  J.  This  cause  comes  to  this  court  by  writ  of  error  to  review 
the  judgment  entered  by  the  circuit  court  of  Cook  county  affirming  a 
finding  of  the  Industrial  Board  of  Illinois  and  quashing  a  writ  of  certiorari 
directed  to  that  board  to  review  its  decision  denying  an  award  to  the 
plaintiff  in  error  under  the  Workmen's  Compensation  Act  of  Illinois 
(Kurd's  Rev.  St  1917,  c  48,  §§  126-1521).  The  trial  judge  certified  that 
the  case  was  one  proper  to  be  reviewed  by  this  court. 

The  Industrial  Board  found,  and  it  is  admitted,  that  the  defendant  in 
error  the  Chicago  Junction  Railway  Company  and  the  deceased,  William 
Wangerow,  were  operating  under  the  Workmen's  Compensation  Act,  and 
that  the  injuries  of  the  deceased,  causing  his  death,  arose  out  of  and  in 
the  course  of  his  employment.  The  deceased  lived  with  the  plaintiff  in 
error,  who  is  his  widow,  and  to  whose  support  he  contributed.  Compen- 
sation was  denied  by  the  Industrial  Board  and  the  circuit  court  on  the 
ground  that  the  defendant  in  error  and  the  deceased  were  at  the  time  of 
the  injury  engaged  in  interstate  commerce,  and  for  that  reason  the  rights 
and  interests  of  the  parties  are  governed  by  the  federal  Employers*  Lia- 
bility Act  (Act  April  22,  1908,  c  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916, 

*  Decision  rendered,  Dec.  18,  1918.     Rehearing  denied,  Feb.  13,  1919. 
121  N.  E.  Rep.  724. 
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§§  8657-8665]),  and  not  by  the  Workmen's  Compensation  Act  of  Illinois. 

The  Chicago  Junction  Railway  Company  operates  a  railroad  situated 
entirely  within  this  state  and  devoted  exclusively  to  switching  cars.  Its 
chief  activities  are  performed  at  and  within  the  vicinity  of  the  Union 
Stockyards,  in  Chicago.  It  serves  the  various  packing  houses  and  other 
industries  in  that  vicinity,  employing  from  30  to  35  switch  engines  and 
crews  in  its  work.  Deceased  was  a  member  of  one  of  these  crews.  For 
c^rating  purposes  the  yards  are  divided  into  a  number  of  so-called 
switching  districts.  Each  district  has  a  yardmaster  in  charge,  and  over 
the  yardmasters  of  all  the  districts  there  is  a  general  yardmaster.  Tele- 
phone communications  are  maintained  between  the  various  districts  and 
the  general  yardmaster's  office.  The  switching  districts  mentioned  by  the 
witnesses  and  more  or  less  concerned  in  this  case  were,  first,  the  Ashland 
avenue  district,  which  extended  from*  Ashland  avenue  westward  for  about 
a  mile  and  included  the  Ashland  avenue  yard;  the  Horn  district,  which 
was  situated  in  the  stockyards  proper;  the  Halsted  street  district,  which 
was  situated  about  a  mile  east  of  Ashland  avenue;  and  the  so— called 
State  Line  district,  which  was  also  situated  about  a  mile  east  of  Ashland 
avenue.  All  of  the  switch  engines  and  crews,  except  3,  were  engaged  in 
switching  or  transferring  cars  between  the  various  switching  districts. 
The  3  engines  and  crews  referred  to  were  called  "roustabout,"  "shove- 
down,"  and  "pusher"  engines  and  crews.  One  of  the  3  engines  was 
No.  157,  and  deceased  was  one  of  the  switchmen  of  the  crew  that  worked 
with  this  engine.  The  crew  in  which  the  deceased  worked  commenced 
their  day's  work  at  7  o'clock  a.  m. 

While  there  is  conflict  in  the  testimony,  it  is  quite  apparent  from  the 
evidence  in  the  record  that  there  was  a  standing  general  order  of  the 
yardmaster  to  the  effect  that  the  crew  in  which  the  deceased  worked  was  to 
go  on  duty  at  7  o'clock  each  morning;  that  unless  they  had  orders  to 
the  contrary  their  first  act  was  to  take  a  cut  of  cars  from  track  20  over 
to  the  Horn  district:  that  these  cars  were  ready  at  7  o'clock  each  morn- 
ing ;  that  when  this  crew  made  the  delivery  from  track  20  into  the  Horn 
district,  it  brought  back  on  its  return  trip  any  cars  destined  to  other 
parts  of  the  yard,  and  unless  otherwise  directed  would  then  go  around 
to  the  west  end  of  the  Ashland  avenue  yard  and  come  in  on  track  No.  13, 
where  a  train  for  the  Halsted  street  district  was  usually  found  ready. 
This  train  consisted  of  cars  for  the  different  industries  in  the  Halsted 
street  district.  There  was  a  general  order  to  next  move  this  train  to  the 
Halsted  street  district,  cutting  off  from  them  at  Laurel  street.  This  was 
the  regular  daily  work  of  this  crew,  unless  otherwise  ordered  by  the 
yardmaster.  After  returning  from  the  Halsted  street  district  the  next 
work  of  this  crew  was  to  .take  another  train  f  rpm  track  14  or  17  to  the 
State  Line  district,  distributing  them  in  that  district  The  switching,  as 
above  indicated  usually  took  the  entire  time  of  the  crew  until  about  11 
o'clock  in  the  morning,  after  which  the  crew  went  back  to  the  Ashland 
avenue  yard  and  worked  the  balance  of  the  day  under  special  orders. 

On  the  morning  of  the  accident  this  crew  started  to  work  as  usual 
at  7  o'clock  a.  m.  and  their  first  act  of  switching  was  to  shove  a  train 
out  of  tr^ck  20  and  into  the  Horn  district.  At  the  direction  of  the  yard- 
' master  in  t- e  Horn  district  the  engine  on  which  this  crew  worked  was 
cut  off  <\nd  returned  to  the  Ashland  avenue  yard,  where  the  crew  got 
another  ti.tin  from  track  13  for  the  Halsted  street  district,  which  they 
took  as  fpr  a?  I  nurel  st^ef^  This  train,  which  we  will  refer  to  as  the 
Laurel  sirect  trn'n.  was  le  t  at  Lau  el  street  as  a  part  of  the  regular 
morning  work.  ?nd  n  r  in  (v  np'  ;•  re  with  any  special  directions  from  the 
yardmaster.  Upon  cr  jVg  ]f  i  -  ^  i:m  the  Laurel  street  train  this  engine 
and  crew  started  l^r.k  to  ti^e  A  hand  avenue  yard  to  get  another  train 
to  take  to  the  State  Line  di.-'rxt.  This  train  we  will,  as  a  matter  of 
convenience,  refer  to  as  the  State  Line  train  This  was  also  a  part  of 
the  regular  morning  work  of  this  crew.    The  accident  occurred  while 
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this  engine  and  crew  were  returning,  after  setting  the  Laurel  street  train, 
to  the  Ashland  avenite  yard  for  the  purpose  of  moving  the  State  Line  train. 
After  the  accident  this  engine  and  crew  proceeded  to  the  Ashland  avenue 
yard,  took  the  State  Line  train  and  moved  it  as  far  as  Laurel  street  on 
a  track  used  for  moving  the  State  Dne  train.  While  returning  from 
setting  the  Laurel  street  train  this  engine,  without  cars  attached,  stopped 
at  a  water  tank  and  took  water,  and  thereafter,  on  the  way  to  the  Ashland 
avenue  yard,  deceased  fell  from  the  footboard  on  the  front  of  the  engine 
while  going  .over  the  cross-over  tracks,  and  the  engine  passed  over  one 
of  his  limbs,  inflicting  the  injuries  from  which  he  died.  The  course  taken 
from  the  Halsted  street  district,  in  which  the  Laurel  street  train  was  left, 
to  Ashland  avenue  on  this  occasion  was  the  one  usually  followed  in  this 
work. 

It  is  stipubted  in  the  record  that  on  the  morning  of  the  accident  the 
train  of  cars  heiein  referred  to  as  the  Laurel  street  train  had  in  it  freight 
cars  which  were  moving  in  interstate  shipment,  and  that  the  tain  herein 
referred  to  as  the  State  Lane  also  had  in  it  freight  cars  which  were 
moving    in    interstate    shipment   and    loaded    with    interstate    commerce. 

It  is  contended  by  the  i^intiff  in  error  that  the  deceased  was  engaged 
in  a  succession  of  separate  tasks  and  was  not  connected  with  interstate 
commerce,  except  at  such  times  as  the  crew  with  which  deceased  worked 
was  in  actual  contact  with  a  drag  of  cars  in  which  there  was  interstate 
commerce  or  a  car  moving  in  interstate  shipment;  that,  even  admitting  that 
there  was  a  general  plan  or  order  of  work  for  the  crew  with  which 
the  deceased  worked  from  7  o'clock  to  11  o'clock  a.  m.  of  each  day,  never- 
theless its  work  was  properly  to  be  regarded  as  a  succession  of  separate 
tasks  and  in  no  way  connected  with  interstate  commerce,  except  when  the 
crew  moved  a  drag  of  cars  in  which  there  was  interstate  commerce  or  a 
car  moving  in  interstate  shipment.  It  is  contended  by  the  defendant  in 
error,  the  Chicago  Junction  Railway  Company,  that  the  crew  in  which 
the  deceased  worked  was  engaged  in  a  regular  systematic  routine  of  work; 
that  the  series  of  acts  making  up  the  whole  of  this  work  from  7  o'clock 
to  11  o'clock  a.  m.  was  properly  to  be  regarded  as  a  single  and  individual 
task,  and  not  a  succession  of  separate  tasks;  that  even  if  it  be  held  that 
the  series  of  acts  making  up  this  work  are  properly  to  be  regarded  as  a 
succession  of  separate  tasks,  the  particular  act  in  which  the  deceased 
was  engaged  at  the  time  of  the  injury  was  a  necessary  incident  to  and  a 
part  of  the  work  connected  with  interstate  commerce  or  the  moving  of 
cars  in  interstate  shipment. 

[1]  The  question  to  be  decided  is  whether  the  Workmen's  Compen- 
sation Act  of  Illinois  or  the  federal  Employers'  Liability  Act  applies.  If 
Wangerow  was  engaged  in  interstate  commerce  at  the  time  of  his  injury, 
then  the  federal  act  applies,  and  there  is  no  liability  under  the  Illinois 
Workmen's  Compensation  Act  Chicago,  Rock  Island  &  Pacific  Railway 
Co.  V.  Industrial  Board,  273  111.  528,  113  N.  E.  80,  L.  R.  A.  1916F,  540; 
Staler  v.  Illinois  Central  Railroad  Co.,  268  111.  356,  109  N.  E.  342,  L.  R.  A. 
1916A,  450. 

The  test  whether  recovery  in  any  case  is  governed  by  the  state  or  the 
federal  act,  as  established  by  this  court  and  by  the  federal  courts,  is: 
Is  the  work  in  which  the  employee  was  engaged  at  the  time  of  the 
injury  a  part  of  interstate  or  intrastate  commerce?  That  the  employee 
expected,  upon  the  completion  of  the  task  at  which  he  was  engaged  when 
injured,  to  engage  in  another  which  would  have  been  interstate  or  in- 
trastate is  immaterial,  as  the  test  is  the  nature  of  the  work  done  at  the 
time  of  the  injury.  Chicag:o,  Rock  Island  &  Pacific  Railway  Co.  v. 
Industrial  Board,  supra;  Illinois  Central  Railroad  Co.  v.  Behrens,  233 
U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914c,  163;  Erie 
Railroad  Co.  v.  Welsh,  242  U.  S.  303,  37  Sup.  Ct  116,  61  L.  Ed.  319; 
Louisville  &  Nashville  Railroad  Co.  v.  Parker,  242  U.  S.  13,  37  Sup.  Ct 
4,  661  L.  Ed.  119. 
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[2]  Whether  the  work  done  is  interstate  or  intrastate  depends  upon 
the  immediate  purpose  for  which  such  work  is  done.  In  Ae  case  of 
Louisville  &  Nashville  Railroad  Co.  v.  Parker,  supra,  a  railroad  fireman 
on  a  switching  engine  was  killed  in  a  collision  while  his  engine  was  trans- 
ferring an  empty  freight  car  from^ne  switch  track  to  another.  The  car 
was  not  being  moved  in  interstate  commerce,  but  the  purpose  of  moving 
the  car,  and  the  only  purpose,  was  to  enable  the  crew  to  reach  and  move 
an  interstate  car.  The  hreman  was  held  to  be  engaged  in  interstate 
commerce  at  the  time  of  the  accident;  the  court  there  saying: 

"If  ♦  ♦  *  this  movement  [of  an  empty  freight  car]  was  simply 
for  the  purpose  of  moving  and  reaching  an  interstate  car,  the  purpose 
would  control,  and  the  business  would  be  interstate." 

In  the  case  at  bar  the  crew  of  which  Wangerow  was  a  member  was 
at  the  time  of  the  accident  moving  the  engine,  with  no  cars  attached,  from 
the  work  of  setting  the  Laurel  street  train,  containing  interstate  cars, 
back  toward  Ashland  avenue  for  the  purpose  of  there  moving  the  State 
Line  train,  also  containing  interstate  cars.  In  each  case  the  moving  of 
these  trains  was  an  act  of  interstate  commerce,  and  in  doing  that  work 
Wangerow  was  engaged  in  interstate  commerce.  The  only  purpose  in 
crossing  over  the  tracks  where  the  injury  occurred  was  to  move  the 
engine  from  the  point  of  completion  of  one  act  of  interstate  commerce 
to  the  point  of  commencement  of  another  act  of  interstate  commerce. 
That  purpose  controls,  and  Wargcrow  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury.  This  being  true,  the  Workmen's  Com- 
pensation Act  of  Illinois  did  not  apply. 

The  judgment  of  the  circuit  court  affirming  the  order  of  the  Industrial 
Board  and  quashing  the  writ  of  certiorari  will  be  affirmed. 

Judgment  affirmed. 


APPELLATE  COURT  OF  INDIANA. 

Division,  No.  1. 


ESSINGTON  ET  AL. 

V, 

BOWMAN.   (No.  10241.)* 

2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— DECISIONS  APPEALABLE— STATUTE. 
Under  Workmen's  Compensation  Act,  §  61,  as  amended  by  Acts  1917, 
c.  63,  providing  for  appeals  from  awards  of  die  Industrial  Board  imder 
the  same  conditions  as  govern  appeals  in  ordinary  cases,  and  Bums'  Ann. 
St  1914,  §§  1389,  1391,  declaring  no  appeal  shall  be  taken  where  the 
amount  in  controversy  does  not  exceed  $50,  with  certain  exceptions,  no 
appeal  from  an  award  of  $40  will  lie;  no  question  being  presented  involv- 
ing any  of  the  exceptions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3J4].) 

Appeal  from  Industrial  Board. 

Application  by  Iva  Bowman  against  John  Essington  and  others  for 
compensation  undier  the  Workmen's  Compensation  Act.  From  an  award 
of  the  Industrial  Board  in  favor  of  the  applicant,  defendants  appeal 
Appeal  dismissed. 

*  Decision  rendered,  Jan.  21,  1919.    121  N.  E.  Rep.  548. 
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R.  D.  Cobum  and  OrWson  &  Olive,  all  of  Indianapolis,  for  appellants. 

Batman,  P.  J.  [1-4]  This  is  an  appeal  from  an  award  by  the  In- 
dustrial Board  in  favor  of  appellee  for  $40.  The  first  question  to  be  de- 
termined is  one  of  jurisdiction.  It  is  well  settled  that  the  right  of  ap^l 
is  wholly  statutory,  except  where  expressly  secured  by  the  Constitution. 
Hall  V.  Kincaid  (1917)  115  N.  E.  361.  The  ri^ht  of  appeal  under  the 
Workmen's  Compensation  Act  is  not  a  constitutional  right,  but  purely  a 
statutory  one.  It  is  given  by  section  61  of  the  Workmen's  Compensation 
Act  of  1915  (Acts  1915,  c  106)  as  amended  by  the  acts  of  1917^  which 
reads  as  follows: 

"An  award  by  the  full  board  shall  be  conclusive  and  binding  as  to 
all  questions  of  fact,  but  either  party  to  the  dispute  may,  within  thirty 
days  from  the  date  of  such  award,  appeal  to  the  appellate  court  from 
errors  of  law  under  the  same  terms  and  conditions,  as  govern  appeals  in 
ordinary  civil  actions*'    Acts  1917,  p.   155.     (Our  italics.) 

One  of  the  terms  and  conditions  governing  appeals  in  ordinary  civil 
actions  is  found  in  section  1389,  Bums,   1914,  which  reads  as  follows: 

"No^appeal  shall  hereafter  be  taken  to  the  Supreme  Court  or  Appellate 
Court  in  any  dvil  case  where  the  amount  in  controversy,  exclusive  of 
mterest  and  costs,  does  not  exceed  $50.00,  except  as  provided  in  section 
8  of  this  act." 

The  exceptions  enumerated  in  said  section  8,  being  section  1391, 
Bums*  1914,  involves  questions  relating  to  the  validity  of  a  franchise,  or 
of  an  ordinance  of  a  immicipal  corporation,  or  to  the  constitutionality  of 
a  statute,  state  or  federal,  or  to  the  proper  constmction  of  a  statute,  or 
rights  guaranteed  by  the  state  or  federal  Constitution.  In  the  event 
a  case  falls  within  one  of  the  exceptions  enumerated  above,  an  appeal 
to  the  Supreme  Court  is  permitted  for  the  sole  purpose  of  presenting  the 
question  involved  in  the  exception,  but  that  court  has  no  power  to  de- 
termine whether  the  trial  court  reached  a  proper  conclusion  on  the  merits 
of  the  case.  C:hicago,  etc,  R.  Co.  v.  Anderson  (1914)  182  Ind.  140,  105 
N.  E.  49,  Ann.  Cas.  1917A.  182. 

In  the  instant  case  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  is  less  than  $50,  and  no  question  is  presented  involving  any 
of  the  enumerated  exceptions.  An  appeal  is  therefore  unauthorized. 
Under  such  circumstances  it  is  the  duty  of  this  court  to  take  notice  of 
its  lack  of  jurisdiction,  and  dismiss  the  appeal,  notwithstanding  the  fact 
that  appellee  has  not  raised  the  question  in  any  form.  Schultz  v.  Alter 
(1915)  60  Ind.  App.  245,  110  N.  E.  230. 

[5]  However,  if  the  amount  in  controversy  was  sufficient  to  give  this 
court  jurisdiction,  nevertheless  a  dismissal  of  the  appeal  would  be  war- 
ranted. The  only  question  which  appellants  have  attempted  to  present 
requires  a  consideration  of  the  evidence,  and  the  finding  of  facts  based 
thereon.  Appellant's  brief  does  not  contain  a  condensed  recital  of  the 
evidence  in  narrative  form,  or  the  finding  of  facts  on  which  the  award  is 
based,  as  required  by  the  rules  governing  the  preparation  of  briefs.  Un- 
der these  circumstances  a  dismissal  of  the  appeal  is  authorized.  Perry, 
etc..  Stone  Co.  v.  Wilson  (1902')  160  Ind.  435,  67  N.  E.  183;  State,  etc,  v. 
Kesling  (1911)  176  Ind.  161,  95  N.  E.  428. 

For  the  reasons  stated,  the  appeal  is  dismissed. 
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APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


ANSTED  SPRING  &  AXLE  CO. 

tr. 

AYRES.     (No.    10249.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—REVIEW  OF  FINDINGS. 

It  is  the  exclusive  province  of  the  Industrial  Board  to  weigh  the 
evidence  and  determine  therefrom,  in  the  first  instance,  whether  the  in- 
jury arose  out  of  and  in  the  course  of  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER     AND     SERVANTl— WORKMEN'S     COMPENSATION 

—REVIEW  OF  FINDINGS- 

In  proceeding  for  workmen's  compensation,  evidence  as  to  manner 
in  which  employee  was  injured  held  such  as  to  permit  difference  of  opinion 
as  to  whether  the  injury  arose  out  of  and  in  the  course  of  the  employment, 
so  that  findings  of  board  would  not  be  disturbed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

3.  MASTER    AND     SERVANTV-WORKMEN'S     COMPENSATION 

—REVIEW  OF  FINDINGS. 

In  proceeding  for  workmen's  compensation,  where  evidence  as  to 
nature  of  injury  would  permit  affirmative  or  negative  finding  as  to 
whether  the  injury  arose  out  of  and  in  the  course  of  the  employment, 
the  court  on  appeal  must  uphold  the  conclusion  of  the  Industrial  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Industrial  Board. 

Proceeding  by  Omer  Ayres  for  workmen's  compensation,  opposed 
by  the  Ansted  Spring  &  Axle  Company,  Employer.  From  an  award 
of  the  Industrial  Board  in  favor  of  employee,  the  employer  appeals.  Af- 
firmed. 

Taylor,  White  &  Wright  and  Jos.  W.  Hutchinson,  all  of  Indianapolis, 
for  appellant. 

E.  Ralph  Himelick,  Hyatt  L.  Frost,  and  (rtorge  W.  Globe,  all  of 
Connersville,   for  appellee. 

Dausman,  C.  J.  The  controversy  involved  in  this  appeal  was  before 
the  court  in  the  form  of  a  certified  question.  In  re  Ayres,  118  N.  E.  386. 
After  receiving  the  opinion  of  the  court  in  response  to  the  question  then 
submitted,  the  Industrial  Board  made  a  finding  of  facts  and  awarded 
compensation  to   the   injured   employee. 

Appellant's  only  contention  is  that  the  workman's  injury  did  not  arise 
out  of  the  employment. 

The  facts  found  are  substantially  the  same  as  the  facts  submitted 
with  the  certified  question,  and  we  need  not  repeat  them  here.  However, 
for  the  purpose  of  explaining  the  workman's  conduct,  we  deem  it  advisable 
to  state  that  the  undisputed  evidence  discloses  the  following  additional 
facts : 

♦  Decision  rendered,  Jan.    8,  1919.    121  N.  E.  Rep.  446. 
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The  tank  containing  the  boiling  acid  was  in  a  room  through  which  the 
employees  had  to  pass  "to  go  outside"  the  factory.  Appellee  went  through 
that  room  frequently  each  day.  Appellee  and  a  fellow  workman  who 
was  with  him,  on  raising  the  lid  and  looking  into  the  tank,  were  of  the 
opinion  that  it  contained  boiling  water.  This  liquid,  which  they  supposed 
to  be  water,  appeared  to  be  dirty  and  unfit  for  washing.  Thereupon  ap- 
pellee procured  a  bucketful  of  clean,  cold,  water  and  lowered  it  into 
the  tank  to  warm  it. 

The  tank  of  acid  constituted  an  insidious  danger  and  potential  peril  to 
which  employees  in  that  institution  were  in  some  degree  exposed.  The 
injury  sustained  by  appellee  had  its  oriiiin  in  conditions  of  siich  a  nature 
as  would  prompt  one  to  c(  nclude,  as  oi  Wv^t  impression,  that  it  arose  out 
of  the  employment.  As  auMiist  that  c«.ncUision,  it  may  be  said  with  much 
force  that  the  workman  sicuped  so  far  outside  the  established  custom  as 
to  exceed  the  bounds  of  reason;  and  that  by  his  own  rash  conduct  he 
transformed  a  latent  into  an  active  peril,  thereby  creating  the  hazard 
which  resulted  in  his  injury. 

[1-3]  It  is  the  exclusive  province  of  the  Industrial  Board  to  consider 
and  weigh  the  evidence  and  determine,  in  the  first  instance,  whether  the 
injury  arose  out  of  and  in  the  course  of  the  employment.  In  the  case  at 
bar  we  are  bound  to  recognize  the  fact  that  men  may  reasonably  dialer 
as  to  which  answer  should  be  made  to  that  question.  In  other  words, 
either  an  affirmative  or  a  negative  answer  would  be  a  legitimate  conclusion 
from  the  evidence.  Under  such  circun^s  ances,  it  is  our  plain  duty  to 
uphold  the  conclusion  reached  by  the  board. 

The  award  is  affirmed,  and  by  virtue  of  the  statute  the  amount  thereof 
is  increased  5  per  cent. 


♦  ♦» 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


GALVIN 

V. 

BROWN.     (No.  10451.)* 

3.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—ATTORNEY'S  FEES— RIGHT  TO  REVIEW. 
Workmen's  Compensation  Act  does  not  authorize  an  appeal  from  the 
order  of  the  Industrial  Board,  approving  or  disapproving  attorney's  fees. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3?4].) 

4.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— DISMISSAL   OF  APPEAL. 

Where  an  appeal  under  the  Workmen's  Compensation  Act  from  an 
allowance  of  attorney's  fees  is  unauthorized,  the  Appellate  Court  will 
dismiss  the  appeal,  although  appellee  has  not  raised  the  question. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [9].) 

♦Decision  rendered,-^  Jan.  10,  1919.    121  N.  E.  Rep.  447. 
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5.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—REVIEW— DECISIONS  APPEALABLE. 

Workmen's  Compensation  Act,  providing  for  an  appeal  from  an 
award  of  the  full  Industrial  Board,  does  not  authorize  an  appeal  from 
an  order  awarding  attorney's  fees,  made  by  two  members  thereof. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [3}4]-) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Harry  C. 
Brown.  From  an  order  made  by  part  of  the  Industrial  Board  fixing 
attorney's  f^s  in  favor  of  claimant's  attorney,  George  W.  Galvin,  the 
latter  appeals.    Appeal  dismissed. 

George  W.  Galvin,  of  Indianapolis,  for  appellant 
James  W.  Noel,  Eugene  H.  Iglehart,  and  Clinton  H.  Givan,  all  of 
Indianapolis,  for  appellee. 

Batman,  P.  J.  The  iecord  in  this  case  disclose  that  apellee,  Harry  C. 
Brown,  was  an  employe  of  Nordyke  &  Marmon  Company ;  that  he  received 
a  personal  injury  by  accident  arising  out  of  and  in  the  course  of  his  said 
employment;  that  he  filed  an  application  before  the  Industrial  Board  for 
an  adjustment  of  his  compensation  because  of  such  injury,  which  resulted 
in  a  final  award  in  his  favor  against  his  employer  of  $11  per  week  for 
100  weeks,  beginning  May  14,  1917;  that  afterwards  appellee  and  his  em- 
ployer entered  into  an  agreement,  which  was  approved  by  the  Industrial 
Board,  whereby  tht  latter's  liability  to  appellee  for  74  weeks  of  its  com- 
pensation liability  was  redeemed  by  the  payment  of  $796.89  in  a  lump  sum ; 
that  appellant  George  W.  Galvin,  represented  appellee  as  his  attorney  in 
said  proceedings;  that  some  time  after  the  adjustment  and  payment  of 
said  compensation  appellee  filed  a  petition  before  the  Industrial  Board 
asking  that  it  fix  the  attorney  fee  due  his  said  attorney  for  the  services 
rendered  b^  him  in  said  matter;  that  appellant  entered  his  special  appear- 
ance to  said  petition,  and  filed  a  plea  in  abatement;  that  afterward  ap- 
pellee's said  petition  and  appellant's  said  plea  in  abatement  were  submit- 
ted to  two  members  of  the  Industrial  Board,  who  heard  the  evidence  and 
took  the  cause  under  advisement ;  that  said  two  members  of  the  board 
subsequently  overruled  appellant's  plea  in  abatement,  and  made  a  finding 
of  facts,  and  entered  an  order,  whereby  the  fee  of  appellant  for  services 
rendered  appellee  in  the  prosecution  of  his  said  claim  for  compensation  was 
fixed  and  approved  at  the  sum  of  $88,  and  appellant  was  ordered  to  return 
to  appllee  all  moneys  received  and  retained  by  him  in  excess  of  said  sum ; 
that  appellant  thereafter  filed  his  petition  for  a  rehearing,  and  asked  an 
order,  setting  aside  and  vacating  the  order  theretofore  made  by  the  board, 
relating  to  his  said  attorney  fee ;  that  appellant  presented  his  said  petition 
in  person  to  a  single  member  of  said  board,  and  requested  that  he  act 
thereon;  and  that  said  member,  after  considering  said  petition  and  being 
duly  advised,  overruled  the  same.  Appellant  is  now  attempting  to  prose- 
cute an  appeal  from  the  order  made  by  the  two  members  of  the  board,  re- 
lating to  his  said  attorney  fee.  Appellee  has  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  this  court  has  no  jurisdiction  to  hear  and  deter- 
mine the  same,  because  the  record  fails  to  show  an  award  by  the  full  In- 
dustrial Board. 

[1,  2]  In  determing  an  appeal  the  question  of  jurisdiction  is  always  of 
primary  consideration.  It  is  well  settled  that  the  right  of  appeal  is  wholly 
statutory,  except  where  expressly  secured  by  the  Constitution.  Hall  v. 
Kincaid  (1917)  115  N.  E.  361.  The  right  of  appeal  under  the  Workmen's 
Compensation  Act  is  not  a  constitutional,  right,  but  a  purely  statutory  one. 
The  only  provision  of  said  act,  which  confers  any  authority  on  the  In- 
dustrial Board  with  reference  to  attorney  fees  is  found  in  section  65, 
which  reads  as  follows: 
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"Fees  of  attorneys  and  physicians  and  charges  of  hospitals  for  services 
under  this  act  shall  he  suhject  to  the  approval  of  the  hoard.''  Acts  1915,  p. 
412. 

It  is  apparent  that  this*  section  gives  the  board  power  to  approve  fees 
of  attorneys  for  services  rendered  an  employe  in  the  prosecution  of  his 
claim  for  compensation,  but  the  question  arises  as  to  whether  such  ap- 
proval is  subject  to  review  by  this  court  on  appeal.  We  must  look  to  the 
act  itself  for  a  determination  of  this  question.  The  only  section  of  the 
act  conferring  the  right  of  appeal  from  the  action  of  the  Industrial  Board 
is  No.  61,  as  amended  by  the  Acts  of  1917.  Acts  1917,  p.  155.  In  order  to 
determine  the  scope  of  the  right  thereby  conferred,  we  must  consider  it 
in  connection  with  certain  of  the  preceding  sections.  Section  57,  as 
amended  by  the  act  of  1917,  provides  that: 

"If  after  seven  days-  from  the  date  of  the  injury  or  at  any  time  in  case 
of  death,  the  employer  and  the  injured  employee  or  his  dependents  reach 
an  agreement  in  regard  to  compensation  under  this  act,  a  memorandum 
of  the  agreement  in  the  form  prescribed  by  the  Industrial  Board  shall 
be  filed  with  the  board,"  etc    Acts  1917,  p.  228. 

Section  58  provides  that: 

"If  the  employer  and  the  injured  employee  or  his  dependents  fail  to 
reach  an  agreement  in  regard  to  compensation  under  this  act  *  *  * 
either  party  may  make  an  aplication  to  the  Industrial  Board  for  a  hear- 
ing in  regard  to  the  matters  at  issue  and  for  a  ruling  thereon."    Acts  1915, 

Said  section  58,  and  sections  59  and  60  as  amended  by  the  act  of  1917, 
provide  for  the  manner  of  such  hearing,  for  an  award  in  pursuance  there- 
of, and  for  a  review  of  the  same  when  made  by  less  than  all  the  members 
thereof.  Acts  1917,  p.  154.    Section  61  then  follows,  and  provides  that : 
p.  410. 

"An  award  by  the  full  board  shall  be  conclusive  and  binding  as  to  all 
questions  of  fact,  but  either  party  to  the  dispute  may,  within  thirty  days 
from  the  date  of  such  award,  appeal  to  the  Appellate  Court  for  errors  of 
law  under  the  same  terms  and  conditions  as  govern  appeals  in  ordinary 
civil  actions."    Acts  1917,  p.  155.     (Our  italics.) 

[3,  4]  It  is  quite  apparent  that  the  dispute  to  which  reference  is  made 
in  said  section  is  the  difference  between  the  employer  and  injured  em- 
ployee, arising  from  a  failure  to  agree  as  provided  in  said  section  58.  The 
act  nowhere  makes  any  express  provision  for  an  appeal  from  an  order  ap- 
proving or  disapproving  attorney  fees,  and  we  fail  to  find  any  provision 
from  which  any  such  right  can  be  properly  implied.  Certainly  a  provision 
for  an  appeal  from  an  award  growing  out  of  a  disagreement  between  an 
employer  and  an  injured  employee  with  reference  to  the  latter's  compen- 
sation, cannot  be  so  construed  as  to  imply  the  rig^t  of  appeal  in  a  col- 
lateral matter  based  on  the  action  of  the  board  in  approving  or  disapprov- 
nig  attorney  fees,  which  must  necessarily  arise  out  of  an  express  or  implied 
contract,  between  the  injured  employee  and  his  attorney.  The  two  matters 
are  so  far  unrelated  as  to  forbid  such  an  implication.  We  therefore  con- 
clude that  there  is  no  authority  for  an  appeal  from  an  order  of  the  Indus- 
trial Board,  approving  or  disapproving  attorney  fees.  Having  reached  this 
conclusion,  it  is  our  duty  to  dismiss  the  appeal,  although  appellee  has  not 
raised  the  question  in  any  form.  Schultz  v.  Alter  (1915)  60  Ind.  App.  245, 
110  N.  E.  230. 

[5]  But  even  if  the  law  were  otherwise  with  reference  to  the  question 
we  hiave  been  considering,  we  would  still  be  compelled  to  dismiss  this  ap- 
peal on  the  ground  stated  by  appellee.  The  statue  only  provides  for  an 
appeal  from  an  award  by  the  full  board.  Acts  1917,  p.  155.  The  reiord 
in  this  case  fails  to  disclose  any  award  from  the  full  Industrial  Board,  and 
hence  an  appeal  is  unauthorized. 

For  the  reasons  stated  the  appeal  is  dismissed. 
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APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


GREAT  LAKES  DREDGE  &  DOCK  CO. 

V. 

TOTZKE  ET  AL.  (No.  10314.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURIES   ARISING  OUT   OF  THE   EMPLOYMENT. 

In  proceeding  for  workmen's  compensation,  facts  surrounding  accident 
held  to  warrant  conclusion  that  the  workman's  injury  and  death  arose  out 
of  his  emplojrment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—PROCEEDING— DUTIES  OF  INDUSTRIAL  BOARD. 

It  is  the  exclusive  province  of  the  Industrial  Board  to  consider  testi- 
mony in  a  proceeding  for  workman's  compensation  and  give  it  such 
weight  as  in  the  judgment  of  the  board  is  proper. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

4.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACTS— INJURY   "ARISING   OUT   OF   AND   IN   COURSE   OF 

EMPLOYMENT." 

"Injury  arising  out  of  and  in  the  course  of  employment"  includes 
mjuries  to  employees  whose  services  are  bejng  performed  about  the 
premises  of  the  employer,  and  at  places  where  &eir  employer's  business 
requires  their  presence,  and  subjects  them  to  dangers  incident  to  the  busi- 
ness. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
beries,  Course  of  Employment) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—EFFECT  OF  INTOXICATION. 

Though  a  workman's  injury  arose  out  of  the  emplojrment,  there  can 
De  no  award  of  compensation,  where  his  injury  and  death  were  due  to 
his  intoxication,  in  view  of  Workmen's  Compensation  Act,  §  8. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  381.) 

Appeal    from   Industrial    Board. 

Proceeding  by  Anna  Totzke  and  others  for  workman's  compensation 
for  the  death  of  Anton  Totzke,  deceased,  opposed  by  the  Great  Lakes 
Dredge  &  Dock  Company,  employer.  From  an  award  of  the  Industrial 
Board  in   favor  of  applicant,  the  employer  appeal^    Affirmed. 

W.  J.  Whinery,  of  Chicago,  III,  for  appellant 
Joseph  J.  Sullivan,  for  appellees. 

Dausman,  C  J.  For  about  25  years  one  Anton  Totzke  was  in  the 
employ  of  appellant  as  a  workman.  On  April  25,  1918,  he  came  to  his 
death  under  the  circumstances  hereinafter  stated.    His  widow  and  minor 

♦  Decision  rendered,  Jan.  31,  1919.    121  N.  E.  Rep.  675. 
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child,  as  sole  dependents,  applied  to  the  Industrial  Board  for  an  award  of 
compensation.  Answer  in  two  pararagraphs :  ( 1 )  General  denial ;  and 
(2)  that  the  injury  which  caused  the  workman's  death  was  due  to  hia 
intoxication.  The  board  heard  the  evidence  and  made  an  award.  Ap- 
pellant contends :  ( 1 )  That  the  workman's  death  did  not  arise  out  of  the 
employment;  and  (2)  that  it  was  due  to  his  intoxication. 

[1]  In  this  finding  the  board  included  the  following  facts: 
"On  and  prior  to  the  24th  day  of  April,  1917,  the  Inland  Steel  Com- 
pany was  a  corporation  owing  and  operating  a  steel  plant  at  Indiana 
Harbor,  in  Lake  county,  Ind.  The  plant  of  said  Inland  Steel  Com- 
pany covered  a  very  large  tract  of  ground,  the  exact  size  of  which  is  not 
shown  by  the  evidence.-  At  said  time  and  prior  thereto  the  plant  of  the 
said  Inland  Steel  Company  was  inclosed  by  a  fence.  On  said  date 
and  prior  thereto  the  Great  Lakes  Dredge  &  Dock  Company,  under  con- 
tract with  the  Inland  Steel  Company,  was  engaged  in  driving  piles  on 
the  Lake  Michigan  front  of  the  plant  of  the  Inland  Steel  Company  and 
within  the  inclosure  of  the  Inland  Steel  Company.  The  employees  of  the 
Great  Lakes  Dredge  &  Dock  Company  at  said  time  were  admitted  to  the 
plant  of  the  Inland  Steel  Company  upon  cards  or  passes  issued  to  them 
by  the  Great  Lakes  Dredge  &  Dock  Company.  Said  employees  were 
required  Jo  enter  the  Inland  Steel  Company  inclosure  at  a  gate  known  as 
the  BaltTmore  avenue  gate.  Only  the  employees  of  the  Great  Lakes 
Dredge  &  Dock  Company  and  automobiles  and  other  vehicles  were  ad- 
mitted at  said  gate  at  said  time.  On  the  24th  day  of  April,  1917,  one 
Anton  Totzke  was  in  the  employment  of  the  Great  Lakes  Dredge  &  Dock 
Company  at  an  average  weekly  wage  of  $21.80,  and  at  said  time  he  was 
employed  by  the  Great  Lakes  Dredge  &  Dock  Company  in  the  work  of 
driving  piles  and  constructing  a  foundation  for  Xht  said  Inland  Steel  Com- 
pany at  the  point  hereinbefore  designated.  Within  the  inclosure  of  the 
Inland  Steel  Company  there  is  a  network  of  railroad  tracks,  the  exact 
number  of  which  is  not  shown  by  the  evidence.  From  the  Baltimore 
avenue  gate  of  the  Inland  Steel  Company  a  stone  and  cinder  road,  for 
the  use  of  vehicles  and  pedestrains,  leads  to  the  west  across  many  of  the 
railroad  tracks  in  the  Inland  Steel  Company  plant,  a  distance  of  about 
one-half  a  mile,  and  this  road  is  the  proper  route  over  which  the  em- 
ployees of  the  Great  Lakes  Dredge  &  Dock  Company  should  pass  from 
the  Baltimore  avenue  gate  in  proceeding  from  said  point  to  the  point 
where  the  Great  Lakes  Dredge  &  Dock  Company  was  driving  its  piles 
and  constructing  the  foundation  hereinbefore  mentioned.  On  the  evening 
of  the  24th  of  April,  1917,  the  said  Anton  Totzke,  in  company  with  two 
other  employees  of  the  Great  Lakes  Dredge  &  Dock  Company,  appeared 
at  the  Baltimore  avenue  gate  of  the  Inland  Steel  Company  and  presented 
their  passes  to  the  gatekeeper,  an  employee  of  the  Inland  Steel  Company, 
and  were  admitted  into  the  plant  of  the  said  Inland  Steel  Company.  The 
three  employees  proceeded  westward  upon  said  highway  a  short  distance, 
the  exact  length  of  which  is  not  shown  by  the  evidence,  to  a  track  upon 
which  was  a  locomotive  engine  of  the  Illinois  Central  Railroad  Company, 
which  had  been  leased  to  the  Great  Lakes  Dredge  &  Dock  Company,  and 
at  said  point  the  two  employees,  who  were  in  company  with  the  said  Anton 
Totzke,  boarded  said  engine  and  rode  from  said  point  to  the  point  where 
the  Great  Lakes  Dredge  &  Dock  Company  was  driving  this  piling  and 
constructing  the  foundation  as  hereinbefore  mentioned.  When  said  two 
employees  boarded  the  said  locomotive,  the  said  Anton  Totzke  was  stand- 
ing in  the  highway  filling  his  pipe,  and  from  said  pomt  the  said  Anton 
Totzke  proceeded  westward  upon  the  roadway  hereinbefore  mentioned, 
and  on  his  way  to  his  work  at  the  point  where  the  Great  Lakes  Dredge  & 
Dock  Company  was  driving  piling  and  constructing  the  aforesaid  founda- 
tion. While  traveling  westward  on  said  road,  and  when  passing  over  the 
point  where  one  of  the  railroad  tracks  crosses  said  road,  the  said  Anton 
Totzke  was  struck  by  a  locomotive,  or  by  the  cars  attached  thereto,  switch- 
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ing  upon  said  railroad  track,  and  was  dragged  back  toward  the  Baltimore  • 
avenue  gate,  and  in  said  collision  his  skull  was  fractured,  three  ribs  were 
broken,  and  both  his  legs  were  severed  below  the  knee  joints.  At  the 
time  Anton  Totzke  entered  the  plant  of  the  Inland  Steel  Company  on 
April  24,  1917,  at  the  Baltimore  avenue  gate,  there  were  nine  standard 
gauge  locomotive  engines  and  two  narrow  gauge  locomotive  engines 
switching  backward  and  forth  upon  said  railroad  tracks  and  across  the 
highway  upon  which  the  said  Totzke  was  traveling,  and  in  traveling  from 
the  said  Baltimore  avenue  gate  to  the  point  where  he  was  to  perform  his 
work  for  the  Great  Lakes  Dredge  &  Dock  Company,  he  was  necessarily 
exposed  to  the  danger  of  being  struck  by  said  locomotive  engines  at  the 
points  where  said  railroad  tracks  crossed  said  road." 

The  evidence  tends  fairly  to  support  the  facts  above  stated.  Indeed 
there  is  little,  if  any,  conflict  in  the  evidence  with  reference  to  any  of  said 
facts.  That  the  workman's  injury  which  resulted  in  his  death  arose  out 
of  his  employment  is  a  legitimate  conclusion  to  be  drawn  from  said  facts. 

[2,  3]  Cotmsel  for  appellant  contends  that  there  is  undisputed  evidence 
showing  that  before  the  accident  the  workman  was  seen  going  westward 
toward  the  particular  spot  where  his  work  was  to  be  performed,  and  soon 
thereafter  was  seen  retracing  his  steps  eastward  toward  the  place  where  he 
was  found  after  the  accident;  that  the  only  inference  that  can  be  drawn 
from  the  evidence  on  this  point  is  that  he  was  proceeding  eastward  with 
the  intention  of  going  out  of  the  plant  of  the  Inland  Steel  Company  for 
some  purpose  wholly  his  own  and  in  no  way  connected  with  the  employ- 
ment; and  that  therefore,  the  ultimate  conclusion  must  be  that  his  injury 
and  death  did  not  arise  out  of  the  employment.  The  testimony  of  the 
witness  Mr.  Anderson  tends  to  prove  what  counsel  claim  it  does  prove, 
and,  in  the  sense  that  no  other  witness  testified  that  Mr.  Anderson  did 
not  see  what  he  claims  to  have  seen,  Mr.  Anderson's  testimony  is  tmdis- 
puted.  But  the  testimony  of  a  witness  may  be  so  inheretly  weak  as  to  be 
unable  to  stand  against  the  facts  shown  by  other  evidence  and  the  infer- 
ence to  be  drawn  therefrom ;  or  it  may  be  so  inconsistent  with  other  facts 
and  circumstances  as  to  have  Jittle  or  no  weight;  or  it  may  be  so  in- 
herently improbable  that  it  amounts  to  mere  conjecture.  It  was  the  ex- 
clusive province  of  the  Industrial  Board  to  consider  Mr.  Anderson's  testi- 
mony in  connection  with  all  the  other  evidence,  and  to  give  it  such  weight 
as  in  the  judgment  of  the  members  of  the  board  was  fairly  attributable 
thereto.  In  that  respect  we  cannot  disturb  the  acting  of  the  board ;  for 
there  are  many  facts  and  circumstances  in  evidence  which  are  inconsistent 
with  his  testimony.  Furthermore,  if  it  were  conceded  that  when  the  ac- 
cident occurred  the  workjjian  was  going  eastward,  away  from  the  particu- 
lar point  where  his  work  was  to  be  performed,  that  fact  would  not  neces- 
sarily defeat  an  award. 

[4]  In  all  these  cases  the  question  whether  the  injury  or  death  arises 
out  of  and  in  the  course  of  the  emplojrment  does  not  depend  on  the  min- 
ute details  of  what  the  workman  was  doing  at  the  time  of  the  accident, 
or  how  he  was  doing  it,  or  whether  he  was  in  any  manner  at  fault  It  de- 
pends rather  on  the  broader  and  simpler  question  whether  the  injury  or 
death  was  due  to  a  hazard  to  which  the  workman  would  not  have  been 
exposed,  apart  from  the  business  in  which  he  was  employed.  See  DoVs 
Case  (Mass.)  121  N.  E.  19.  The  Workmen's  Compensation  Law  of  the 
state  of  Iowa  (Acts  3Sth  Gen.  Assem.  c.  147,  §  17  [e]  contains  the  follow- 
ing declaration : 

"The  words  'personal  injury  arising  out  of  and  in  the  course  of  such 
employment'  shall  include  injuries  to  employees  whose  services  arc  being 
performed  on,  in  or  about  the  premises  which  are  occupied,  used  or  con- 
trolled by  the  employer,  and  also  injuries  to  those  who  are  engaged  else 
where  in  places  where  their  employer's  business  requires  their  presence 
and  subjects  them  to  dangers  incident  to  the  business." 
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There  is  much  sense  and  wisdom  in  this  legislative  interpretation  of 
a  G^oup  of  words  which  has  caused  the  courts  no  end  of  trouble.  It  will 
be  observed  that  the  idea  of  place  is  the  controlling  feature  of  this  inter- 
pretation, and  we  approve  and  adopt  it.  When  Totzke  entered  the  in- 
closure  of  the  Inland  Steel  Cbmpany  undoubtedly  he  was  in  a  place  where 
his  employer's  business  required  him  to  be,  and  so  long  as  he  remained  in 
that  place  he  was  exposed  to  certain  inherent  dangers  to  which  he  would 
not  have  been  exposed  apart  from  the  business  of  his  employer.  By  one 
of  the  inherent  hazards  of  that  place  he  was  fatally  injured,  and  the  In- 
dustrial Board  was  justified  in  finding  that  the  injury  which  resulted  in 
his  death  arose  out  of  the  employment. 

]5[  Was  the  workman's  injury  which  resulted  in  his  death  due  to  his 
intoxication?  If  so,  there  can  be  no  award  even  though  his  death  arose 
out  of  the  employment  Section  8,  W.  C.  A.  On  this  point  the  board 
made  the  following  finding: 

"The  said  Anton  Totzke  was  not  intoxicated  at  the  time  of  his  injury, 
and  his  injury  and  death  were  not  due  to  his  intoxication." 

The  most  that  can  be  said  in  favor  of  appellant's  contention  that  the 
workman  was  intoxicated  at  the  time  of  the  accident  is  that  the  evidence 
relating  thereto  is  conflicting. 

The  award  is  affirmed,  and  by  virtue  of  the  statue  the  amount  thereof 
is  increased  5  per  cent. 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


HEGE  &  CO.  ET  AL. 

V. 

TOMPKINS  ET  AL.     (No.  10415.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— COURSE  OF   EMPLOYMENT— BURDEN   OF   PROOF. 

In  a  proceeding  under  Workmen's  Compensation  Act  the  burden 
rests  upon  the  servant  to  show  facts  from  which  the  conclusion  may  be 
properly  drawn  that  the  injuries  were  caused  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REVIEW— QUESTION  OF  FACT. 

The  finding  of  facts  by  the  industrial  board  stands  on  the  same  footing 
as  the  finding  of  the  trial  court  or  the  verdict  of  a  jury,  and,  when 
sustained  by  competent  evidence,  is  conclusively  binding  on  the  appellate 
court 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

3.  MASTER  A'ND   SERVANT— PROCEEDINGS   BEFORE   INDUS- 

TRIAL COMMISSION-OEVIDENCE. 

The  industrial  board  may  draw  reasonable  inferences  from  the  facts 
and  circumstances  in  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 


♦Decision  rendered,  Jan.  28.  1919.    121  N.  E.  Rep.  677. 

Vol.  LHI— 28. 
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5.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— RULES  OF  PROCEDURE. 

Under  Workmen's  Compensation  Act,  §  55,  providing  that  the  indus- 
trial board  may  prescribe  its  own  procedure,  which  shall  be  "as  summary 
and  simple  as  reasonably  may  he"  the  board  is  not  bound  bv  the  technical 
rules  of  court  procedure  in  civil  actions,  including  those  relating  to  hear- 
say evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  §§  404,  414.) 

6.  MASTER    AND     SERVANT^INDUSTRIAL    BOARD— INCOM- 

PETENT EVIDENCE— REVERSAL. 

The  admission  of  incompetent  evidence  by  the  industrial  board  will 
not  operate  to  reverse  an  award  if  there  be  any  basis  in  the  competent 
evidence  to  support"  it. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[8].) 

7.  MASTER    AND    SERVIANT  —  WORKMEN'S    COMPENSATION 

ACT— HEARSAY  EVIDENCE— OBJECTIONS. 

In  a  proceeding  before  the  industrial  board  it  is  necessary  that  a 
party  object  to  hearsay  evidence  in  order  to  overcome  the  presumption 
that  he  consented  to  its  admission  and  consideration. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  41 7 [4].) 

8.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— REPORT  OF  ACCIDENT— ADMISSIBILITY. 

In  a  proceeding  before  the  industrial  board  the  master's  report  filed 
pursuant  to  Workmen's  Compensation  Act,  §  67,  showing  the  character  of 
the  injury,  and  that  it  was  within  the  scope  of  employment,  is  admissible 
as  a  statement  by  the  party  primarily  liable,  notwithstanding  its  ex  parte 
character,  and  is  not  within  the  hearsay  rule. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

9.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— REPORT  OF  ACCIDENT— VOLUNTARY  STATEMENT. 

A  master's  report  of  an  accident  made  to  the  industrial  board  pursuant 
to  Workmen's  Compensation  Act,  §  67,  requiring  it  to  be  made  on  a  blank 
prepared  by  the  board,  must  be  held  a  voluntary  statement  by  the  master's 
adoption  of  the  printed  portion,  where  not  accompanied  by  other  ex* 
planation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

11.  MASTER   AND   SERVL\NT  —  WORKMEN'S    COMPENSATION 
ACT— REPORT  OF  ACCIDENT— ADMISSIBILITY. 

An  admission  by  a  master  in  report  to  the  industrial  board  that  ser- 
vant was  injured  in  a  particular  manner  in  the  course  of  his  employment 
is  admissible,  although  the  master  based  such  report  upon  hearsay  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

12.  MASTER   AND   SERVANT  — WORKMEN'S    COMPENSATION 
ACT— REPORT  OF  ACCIDENT— ADMISSIBILITY. 

The  provisions  of  the  Workmen's  Compensation  Act,  §  56,  that  "these 
reports  shall  not  be  used  as  evidence  against  an  employer  in  any  suit  at 
law  brought  by  an  employee  for  the  recovery  of  damages,"  referring  to 
master's  report  of  accident,  does  not  prohibit  the  use  of  such  reports  as 
evidence  in  proceedings  before  the  board  for  an  award. 

(For  other  cajes,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 
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13.  MASTER   AND   SERVANT  — WORKMEN'S   COMPENSATION' 

ACT-PROCEEDINGS— EVIDENCE. 

An  unimpeached  report  of  master  to  the  industrial  board,  stating 
manner  of  the  accident  and  injury  to  servant,  and  that  the  same  was 
within  the  scope  of  the  servant's  employment,  together  with  other  evidence, 
held,  sufficient  to  sustain  the  industrial  board's  award. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  {  405 [4].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Adra  M. 
Tompkins,  widow  of  Howard  Tompkins,  deceased,  and  the  deceased's 
dependent  children,  opposed  by  Hege  &  Co.,  employer,  and  the  Fidelity  & 
Casualty  Company  of  New  York,  insurer.  From  an  award,  after  review 
by  full  board  of  an  award  made  by  one  member  thereof,  the  employer  and 
insurer  appeal.  Affirmed,  and  increased  by  5  per  cent,  by  virtue  of  Acts 
1917,  c.  63. 

Taylor,  White  &  Wright,  of  Indianapolis,  for  appellants. 

Marshall  Hacker  and  Frank  S.  Jones,  both  of  Columbus,  for  appellees. 

Batman,  P.  J.  Appellees,  who  are  the  widow  and  children  of  Howard 
Tompkins,  deceased,  filed  their  application  before  the  industrial  board, 
alleging  that  they  were  dependents  of  said  decedent,  and  asking  for  an 
adjustment  of  their  claim  against  appellant  Hege  &  Co.,  for  compensation 
on  account  of  the  death  of  said  decedent  resulting  from  injuries  received 
by  him  while  in  its  employ.  Said  application  was  heard  by  a  single 
member  of  the  industrial  board,  resulting  in  an  award  in  favor  of  ap- 
pellees, based  on  a  finding  of  facts  which  recited  that  appellant  Fidelity 
&  Casualty  Company  was  the  compensation  insurance  carrier  of  sai'l 
Hege  &  Co.  on  the  date  the  decedent  received  his  said  injuries.  This 
award  was  afterward  reviewed  by  the  full  board  on  the  application  of 
appellants,  which  resulted  in  an  award  in  favor  of  appellees,  and  from 
which  award  appellants  are  prosecuting  this  appeal. 

[1-3]  Appellants  have  assigned  as  errors  on  which  they  rely  for  re- 
versal that  the  award  of  the  full  board  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  Under  these  assigned  errors  appellants 
assert  that  there  is  no  competent  evidence  in  the  record  proving,  or 
tending  to  prove,  directly  or  by  legitimate  inference,  that  the  injury 
causing  the  death  of  said  Howard  Tompkins  was  sustained  by  an  accident 
arising  out  of,  and  in  the  course  of,  his  emplojrment  by  appellant  Hege  & 
Co.  This  is  the  sole  question  presented  for  our  consideration.  We  agree 
with  appellants'  contention  that  the  burden  rested  on  appellees  to  furnish 
evidence  establishing  facts  from  which  the  conclusion  could  be  properly 
drawn  that  the  decedent's  injuries  were  caused  by  an  accident  arising  out 
of,  and  in  the  course  of,  his  employment  by  Hege  &  Co.  Haskell  & 
Barker  Car  Co.  v.  Brown  (1917)  117  N.  E.  555.  Also  that  the  ultimate 
facts  upon  which  an  award  is  based  must  be  supported  by  some  competent 
evidence.  United  Paperboard  Co.  v.  Lewis  (1917)  117  N.  E.  276.  How- 
ever, it  should  be  borne  in  mind  that  a  finding  of  facts  by  the  industrial 
board  stands  upon  the  same  footing  as  the  findmg  of  the  trial  court  or  the 
verdict  of  a  jury,  and  when  sustained  by  any  competent  evidence  is  con- 
clusively binding  on  this  court.  Bloomington  Bedford  Stone  Co.  v. 
Phillips  (1917)  116  N.  E.  850;  Sugar  Valley  Coal  Co.  v.  Drake  (1917) 
117  N.  E.  937.  Such  board,  like  a  court  or  jury,  may  draw  reasonable  in- 
ferences from  the  facts  and  circumstances  in  evidence.  Haskell  &  Barker 
Car  Co.  V.  Brown,  supra. 

With  these  well-settled  Bules  in  mind,  we  proceed  to  determine  the 
question  before  us.  The  evidence  in  this  case  discloses  that  the  decea^^d 
died  as  a  result  of  an  injury  to  one  of  his  thumbs.    W.  F.  Kendall,  a 
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member  of  the  firm  of  Hege  &  Co.,  testified  that  the  deceased  was  in  the 
employ  of  said  firm  as  a  carpenter  at  the  time  of  his  injury,  and  that  the 
deceased  told  him  that  he  had  run  a  splinter  or  sliver  in  his  thumb  while 
he  was  at  work  finishing  a  room  at  the  residence  of  James  Pierce.  Adra 
M.  Tompkins,  widow  of  the  deceased,  testified  that  her  husband  came 
home  on  the  evening  of  the  day  he  was  injured  and  told  her  that  he  had 
hurt  his  thumb,  and  that  he  thought  he  had  struck  it  on  a  screw.  A.  A. 
Kirkpatrick,  a  physician  who  attended  the  deceased  after  his  injury,  tes- 
tified that  the  deceased  stated  to  him  that  he  had  hurt  his  thumb  with  a 
sliver  off  a  screw  while  at  work.  The  witness  said  that  from  the  nature 
of  the  injury  he  thought  that  was  correct.  Paul  C.  Graham,  another 
physician  who  treated  the  deceased  after  his  injury,  testified  that  the  de- 
ceased told  him  that  he  had  pricked  the  end  of  his  thumb  with  the  burr 
on  a  screw.  Both  physicians  gave  it  as  their  opinions  that  the  deceased 
died  as  a  result  of  the  injury  to  his  thumb.  The  evidence  shov/s  that  the 
deceased  was  injured  on  April  8,  1918,  and  that  he  died  as  a  result  thereof 
on  April  18,  191&  On  April  17,  1918,  his  employer,  Hege  &  Co.,  made  a 
report  of  the  accident  in  question  to  the  industrial  board.  This  report  is 
in  evidence,  and  states,  among  other  things,  that  on  April  8,  1918,  the  de- 
ceased was  injured  while  in  its  employ  by  an  accident  arising  out  of,  and 
in  the  course  of,  the  employment;  that  the  injury  was  caused  by  a  sliver 
oflF  a  screw  being  run  into  the  end  of  one  of  his  thumbs,  resulting  in  in- 
fection of  his  left  hand  and  forearm.  This  is  substantially  all  the  evidence 
bearing  on  the  question  under  consideration. 

[4-7]  Appellants  contend  that  the  statemets  made  by  the  deceased  to 
the  several  witnesses  as  to  the  cause  and  manner  of  his  injury  are  hearsay, 
and  therefore  incompetent  as  evidence.  Appellees  admit  that  such  state- 
ments are  hearsay,  but  assert  that,  under  the  state  of  the  record,  the 
industrial  board  had  the  right  to  consider  the  same  regardless  of  such  fact. 
It  is  firmly  settled  in  this  state  that  a  material  fact  at  issue  may  be  es- 
tablished by  hearsay  evidence,  where  the  same  is  admitted  without  ob- 
jection. Metropolitan  Life  Ins.  Co.  v.  Lyons  (1912)  50  Ind.  App.  534, 
98  N.  E.  824.    In  that  case  the  court  said: 

"The  party  against  whom  such  evidence  is  introduced  may  not  take 
his  chance  of  obtaining  a  favorable  verdict  at  the  hands  of  the  jury  on 
the  evidence  so  admitted,  and  then,  after  an  adverse  verdict,  obtain  a  new 
trial  on  the  ground  that  the  verdict  does  not  rest  on  any  competent  evi- 
dence." 

The  above  case  has  been  cited  with  approval  in  Wagner  v.  Meyer 
(1913)  53  Ind.  App.  223,  101  N.  E.  397;  Buttz  v.  Warren  Mach.  Co. 
(1913)  55  Ind.  App.  347,  103  N.  E.  812;  Baxter  v.  Moore  (1914)  56  Ind. 
App.  472,  105  N.  E.  588. 

The  reasons  for  adopting  the  above  rule  in  ordinary  civil  actions 
apply  with  even  greater  force  in  hearings  before  the  industrial  bodrd. 
It  is  evidently  the  intent  of  the  Workmen's  Compensation  Act  that,  by 
concise  and  plain  summary  proceedings,  controversies  arising  under  the 
same  should  be  promtly  adjusted  by  a  simplified  procedure,  unhampered 
by  the  more  technical  forms  and  intervening  steps  which  sometimes  in- 
cumber and  delay  ordinary  civil  actions.  Acts  1915,  p.  408,  §  55.  In 
harmony  with  the  manifest  intention  of  the  act,  this  court  has  held  that 
the  industrial  board  is  not  bound  by  the  rules  of  court  procedure  in 
civil  actions  (Hagenback  v.  Leppert  [1917]  117  N.  E.  531)  ;  that  a  motion 
for  a  new  trial  is  not  an  essential  to  the  right  of  appeal  on  any  question 
(Union  Sanitary  Mfg.  Co.  v.  Davis,  63  Ind.  App.  548,  114  N.  E.  872); 
that  the  admission  of  incompetent  evidence  by  the  industrial  board  will 
not  operate  to  reverse  an  award,  if  there  be  any  basis  in  the  competent 
evidence  to  support  it  (United  Paperboard  Co.  v.  Lewis,  supra).  To 
deny  the  application  of  the  rule  relating  to  hearsay  evidence,  as 
stated  and  applied  in  the  case  of  Metropolitan  Life  Ins.  Co.  v.  Lyons, 
supra,  in  proceedings  before  the  industrial  board,  would  be  to  violate 
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the  spirit  of.  the  act  by  applying  a  more  rigid  rule  with  reference  to 
hearsay  evidence  in  such  proceedings  than  is  applied  in  civil  actions. 
We  see  nothing  unreasonable  or  harmful  in  applying  the  rule  announced 
to  proceedings  before  the  industrial  board,  as  it  would  only  require  that  a 
party  objects  to  hearsay  evidence  when  offered,  in  order  to  overcome  the 
presumption  which  would  otherwise  arise  that  he  consented  to  its  ad- 
mission and  consideration  by  the  board.  In  this  case  the  hearsay  evidence 
was  admitted  without  objection,  and  the  board,  therefore,  had  a  right 
to  consider  the  same,  and  give  it  such  probative  force  as  it  might  believe 
it  merited,  under  all  the  attendant  facts  and  circumstances. 

[8-13]  Appellants  also  contend  that  the  report  of  the  accident  filed 
by  Hege  &  Co.  with  the  industT-ial  board,  and  introduced  in  evidence,  is 
not  competent  as  an  admission  against  appellants  that  the  deceased  was 
injured  by  an  accident  arising  out  of,  and  in  the  course  of,  his  em- 
ployments It  bases  this  contention  on  a  number  of  reasons,  which  we 
will  consider  in  the  order  given.  It  is  claimed  that  the  report  is  an  ex 
parte  statement  and  within  the  hearsay  rule.  It  appears  to  have  been 
introduced  in  evidence  without  objection,  and,  as  it  is  a  statement  by  the 
party  primarily  liable,  it  is  competent  as  an  admission,  notwithstanding 
its  ex  parte  character.  It  is  also  urged  that  the  report  was  filed  pursuant 
to  section  67  of  the  Workmen's  Compensation  Act,  which  required  that 
it  be  made  on  a  blank  prepared  and  furnished  by  the  industrial  board  for 
that  purpose,  and  therefore  was  not  a  voluntary  statement  of  a  material 
fact.  The  record  does  not  disclose  what  portion  of  the  report  is  the 
printed  form  and  what  portion  was  inserted  therein  by  the  party  making 
the  same.  But,  conceding  that  the  statement  in  question  is  a  part  of  the 
printed  form,  it  appears  in  evidence  over  the  signature  of  the  decedent's 
employer  without  explanation,  and  it  must  be  held  to  have  adopted  the 
same.  While  the  law  requires  that  such  reports  must  be  made  on  blanks 
*  to  be  procured  from  the  industrial  board  for  that  purpose,  it  is  not  so 
unyielding  or  unreasonable  as  to  require  the  adoption  of  any  statement 
therein,  or  the  making  of  an  answer  to  any  question,  which  is  not  in 
accord  with  the  facts,  or  about  which  the  party  making  the  report  cannot 
obtain  reliable  information.  It  is  further  urged  that  such  statement 
is  a  conlusion  of  law  and  not  a  statement  of  a  material  fact.  But  admit- 
ting, without  deciding,  that  such  statement  is  a  conclusion  of  law,  still  we 
knt>w  of  no  rule  that  requires  an  admission  to  be  disregarded  because 
made  in  the  form  of  a  conclusion  of  law  rather  than  a  statmcnt  of  fact, 
and  hence  we  conclude  that  this  reason  gives  no  support  to  appellant's 
contention.  It  is  claimed  that  the  uncontradicted  evidence  shows  that  the 
statements  made  in  the  accident  report  are  based  on  hearsay  evidence, 
and  not  upon  facts  within  the  knowledge  of  the  deceased's  employer  or  its 
agent  If  this  be  conceded,  it  does  not  follow  that  the  report  mu.?t  be  dis- 
regarded. We  know  of  no  rule  that  precludes  a  party  from  making  an 
admission  based  on  hearsay  evidence  if  he  chooses  so  to  do,  and  therefore 
we  cannot  adopt  appellant's  view  in  this  regard. 

It  is  finally  urged  that,  by  the  provisions  of  section  56  of  the 
Workmen's  Compensation  Act,  accident  reports  received  from  employers 
in  accordance  with  section  67  thereof  are  private  records  of  the  indus- 
trial board,  open  only  for  the  inspection  of  the  parties  directly  involved, 
and  that  their  use  as  evidence,  against  an  employer  is  prohibited.  An  in- 
spection of  said  section  56  will  disclose  that  it  does  not  make  an  absolute 
prohibition  against  the  use  of  such  report  as  evidence,  the  exact  provision 
in  that  regard  being  as  follows :  "These  reports  shall  not  be  used  as  evi- 
dence against  an  employer  in  any  suit  at  law  brought  by  an  employee  for 
the  recovery  of  damages."  This  provision  cannot  be  construted  as  a  pro- 
hibition against  the  use  of  such  reports  in  proceeding  before  the  industrial 
board  by  injured  employees  or  their  dependents  to  secure  the  compensation 
due  them  under  the  provisions  of  said  act.  We  therefore  conclude  that  ap- 
pellant's contention  with  reference  to  the  competency  of  the  accident  re- 
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port  in  question  as  evidence  cannot  be  sustained.  Our  conclusion  in  this 
regard  finds  support  in  the  case  of  Rock  v.  Whittlesberger,  181  Mich.  463, 
148  N.  W.  247,  Ann.  Cas.  1916C,  771.  The  act  of  the  state  of  Michigan 
under  which  this  case  was  decided  provides,  as  does  section  67  of  the 
Workmen's  Compensation  Act  of  this  state,  that  every  employer  shall  keep 
a  record  of  all  injuries  "received  by  his  employees  in  the  course  of  their 
emplo}rment."  A  question  arose  in  the  case  just  cited,  as  it  did  in  the  in- 
stant case,  with  reference  to  the  admission  of  the  accident  report  of  the 
employer  in  evidence,  and  the  court  in  passing  on  such  question  said: 

"We  think  that  such  reports  from  the  employer,  where  all  sources  of 
information  are  at  hand  when  the  reports  are  made,  and  he  h^s  ample 
opportunity  to  satisfy  himself  of  the  facts,  can  properly  be  taken  as  an  ad- 
mission, and,  at  least,  prima  facie  evidence  that  such  accident  and  injury 
occurred  as  reported." 

No  evidence  was  offered  to  impeach  the  report  so  made,  or  to  show 
that  the  accident  occurred  otherwise  than  stated  therein.  Considering  the 
evidence  as  a  whole,  with  all  reasonable  inference  deducible  from  the  facts 
established  thereby,  we  are  forced  to  the  conclusion  that  the  finding  of 
facts  is  supported  by  the  evidence,  and  the  award  fully  justified  by  the 
facts  found. 

The  award  is  therefore  affirmed,  and  by  virtue  of  the  act  of  March  5, 
1917  (Acts  1917,  p.  155),  the  amount  thereof  is    increased  5  per  cent 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


NATIONAL  CAR  COUPLER  CO. 

V, 

MARR  ET  AL.    (No.  10367.)* 

1.  MASTER  AND  SERVANT— COMPENSATION  FOR  INJURIES- 

EMPLOYMENT. 

Where  a  deceased  workman  was  tapping  in  a  bolt  in  a  sand  machine 
when  he  fell  into  the  machine  and  was  killed,  held  that,  though  he  violated 
instructions,  the  accident  cannot  be  deemed  one  which  did  not  arise  ( ut 
of  the  employment,  so  as  to  preclude  an  award  of  compensation  by  the 
Industrial  Conunission ;  the  violation  of  instructions  going  to  the  question 
of  willful  misconduct. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380). 

2.  MASTER   AND   SERVANT-^WORKMEN'S   COMPENSATION- 

DEFENSES— ABANDONMENT. 

Where  an  employer  against  whom  the  dependents  of  a  deceased  em- 
ployee sought  an  award  abandoned  the  second  paragraph  of  its  answer 
setting  up  willful  misconduct,  that  defense  was  waived. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  401.) 

Appeal  from  Industrial  Board. 

Application  by  Viola  E.  Marr  and  others,  as  dependents  of  Thomas 
Marr,  deceased,  for  an  award  against  the  National  (3ar  Coupler  Company 

♦  Decision  rendered,  Jan.  23,  1919    121  N.  E.  Rep.  545. 
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for  injuries  resulting  in  death  arising  out  of  employement.  From  an 
award  of  compensation,  by  the  Industrial  Board,  defendant  appeals- 
AfiBrmed. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellant 
J.  W.  Whicker,  of  Attica,  for  appellees. 

DausmaN,  C.  J.  Appellees,  as  dependents  of  one  Thomas  Marr,  de- 
ceased, filed  their  application  for  an  award  against  appellant.  Appellant 
answered  in  two  paragraphs:  (1)  General  denial;  and  (2)  averring 
willful  misconduct.  The  Industrial  Board  awarded  compensation.  The 
nature  of  the  case  is  fully  disclosed  by  the  following  statement  of  facts 
included  in  the  finding  made  by  the  board : 

"On  the  2d  day  of  January,  1918,  one  Thomas  Marr  was  in  the  em- 
ployment of  the  defendant  company  as  a  sand  mixer  at  an  average  weekly 
wa^e  of  $17.37.  On  said  date  the  said  Thomas  Marr  was  making  an 
adjustment  upon  the  sand  mixer  machine,  which  it  was  his  duty  to  assist 
in  operating.  While  making  said  adjustment,  the  said  Thomas  Marr 
accidentally  fell  into  said  machine,  which  was  in  motion  at  the  time.  By 
falling  in  said  machine,  the  said  Thomas  Marr  was  instantly  crushed  to 
death." 

Appellant  abandoned  its  second  paragraph  of  answer,  and  the  only 
contention  presented  is  that  the  workman's  death  did  not  arise  out  of  the 
employment.  This  contention  is  based  on  the  theory  that  the  superin- 
tendent of  the  plant  had  given  the  workman  certain  instructions  which 
were  violated  by  the  latter,  that  the  effect  of  the  instructions  was  to  limit 
the  scope  of  the  employment,  and  that  the  violation  of  the  instructions  by 
the  workman  put  him  entirely  outside  the  employment. 

The  superintendent  testified: 

"I  gfave  him  the  instructions  to  be  careful  around  machinery;  not  to 
make  any  alterations  until  he  stopped  the  machine.  I  cautioned  him 
several  times  about  being  j::areful  around  machinery.  ♦  ♦  ♦  He  had 
been  working  on  sand  mixers  prior  to  the  time  he  began  working  on  this 
one.  ♦  ♦  ♦  I  have  told  him  many  a  time  that,  if  he  had  anything  to 
fix  to  report  it  to  the  mechanics.  *  *  *  Some  men  have  tapped  in 
bolts — that  depends  somewhat  on  where  the  bolt  is.  *  ♦  ♦  It  would 
depend  on  the  man  whether  it  would  be  a  dangerous  operation  for  a  man 
to  stand  where  Mr.  Marr  is  said  to  have  been  standing,  stooping  over, 
facing  the  revolving  pan.  I  could  do  it,  I  think,  and  not  get  hurt.  He 
(Marr)  looked  after  the  machine  and  every  man  on  the  machine;  and, 
if  there  were  any  lost  bolts  that  he  or  any  other  man  noticed,  it  would  be 
his  duty  to  have  it  fixed." 

[1,2]  The  uncontroverted  evidence  discloses  that  the  workman  was 
''tapping  in"  a  bolt  when  he  fell  into  the  machine ;  but  it  would  be  illogical 
to  hold  that  his  death  did  not  arise  out  of  the  employment,  even  if  it 
should  be  conceded  that  he  violated  the  instructions.  The  insistence  that 
he  violated  instructions  has  no  bearing  on  that  point.  It  goes  rather  to  the 
question  of  willful  misconduct.  But  we  may  not  even  intimate  an  opinion 
as  to  what  it  would  be  worth  in  that  direction,  for  appellant  has  waived  it 
by  expressly  abandoning  its  second  paragraph  of  answer. 

The  award  is  affirmed,  and  by  virtue  of  the  statute  (Laws  1915,  c.  106) 
the  amount  thereof  is  increased  5  per  cent. 
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SUPREME  COURT  OF  IOWA. 


DES  MOINES  UNION  RY.  CO. 

V, 

FUNK.  INDUSTWAL  Com'r,  et  al-     (No.  31300.)* 

1.  COMMERCE^WORKMEN'S     COMPENSATION     ACT— INTER- 

STATE COMMERCE. 

All  controversies  touching  liability  of  railroad  company  engaged  in 
interstate  commerce  to  its  employees  likewise  engaged  arc  removed  by 
federal  Employers'  Liability  Act  (U.  S.  Comp.  St.  §§  8657-8665)  from 
sphere  of  state  legislation,  and  commission  provided  for  in  Workmen's 
Compensation  Act  has  no  jurisdiction  of  case  of  injury  while  engaged  in 
interstate  commerce. 

(For  other  cases,  see  Commerce,  Dec  Dig.  §  8 [6].) 

2.  MASTER    AND    SERVANT— TESTING    POWER    OF    BOARD 

UNDER  COMPENSATION  ACTT— INADEQUATE  REMEDY  BY 

APPEAL. 

Under  Code  1897,  §  4154,  railroad  company  against  which  board  of 
arbitration  appointed  under  Workmen's  Compensation  Act  had  made 
award  in  favor  of  widow  of  deceased  servant,  killed  in  interstate  com- 
merce, held  entitled  to  certiorari  to  test  right  of  board  to  act;  remedy 
by  appeal  after  confirmation  of  award  by  district  court  not  being  plain, 
speedy,  or  adequate. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  41 7 [3].) 

Appeal  from  District  Court,  Polk  Countf ;  Lawrence  De  Graff,  Judge, 
Certiorari  to  test  the  right  of  a  commission  appointed  under  the 
Workmen's  Compensation  Act  to  hear  and  determine  the  liability  of  a 
railroad  company  to  its  employee  when  the  injury  arose  at  a  time  when 
both  were  engaged  in  interstate  commerce.  Opinion  on  rehearing,  super- 
seding former  opinion  (164  N.  W.  648).    Reversed. 

Parrish  &  Cohen,  of  Des  Moines,  for  appellant. 
Miller  &  Wallingford  and  Oliver  H.  Miller,  all  of  Des  Moines,  for 
appellees. 

Gaynor,  J.  Martin  Walker  was  employed  by  the  plaintiff  company 
as  a  wheel  borer  in  one  of  its  shops  at  Des  Moines,  where,  on  the  25th 
day  of  August,  1915,  he  was  accidentally  caught  upon  a  revolving  shaft  of 
certain  machinery,  receiving  injuries  from  which  he  died.  Prior  to  this 
accident  both  employer  and  employee  had  elected  to  accept  the  terms  of 
the  Workmen's  Compensation  Act  (chapter  147  of  the  Laws  of  the  Thirty- 
Fifth  (General  Assembly).  Myrtle  M.  Walker,  widow  of  the  deceased, 
applied  to  the  Industrial  Commission,  alleging  that  her  husband  came  to 
his  death  by  accident  while  in  the  course  of  his  employment,  and  asking 
that  her  damage  or  compensation  be  assessed  as  provided  by  said  act. 
A  board  of  arbitration  was  organized  and  proceeded  to  hear  the  case.  The 
plaintiff  herein,  as  the  employer  of  the  deceased,  appeared,  and  denied 
liability  on  tha  alleged  grounds :  First,  that  the  deceased  was  not  in  the 
course  of  his  employment  at  the  time  of  his  death ;  and,  second,  that  his 
said  employer,  plaintiff  herein,  was  at  that  time  engaged  in  business  as  a 

"♦Decision  rendered,  Jan.  27,  1919.    170  N.  W.  Rep.  529. 


Digitized  by 


Google 


1919.]         DES  MOINES  UN.  RY.  CO.  v.  FUNK.     (Iowa.)  459 

common  carrier  of  interstate  commerce,  and  the  employee  (for  whose 
death  compensation  was  asked)  was  at  the  time  of  his  death  in  the  service 
of  the  company  in  and  about  stich  business. 

The  board  of  arbitration  found  that  the  deceased  was  in  the  course  of 
his  employment  at  the  time  of  the  accident,  and  that  he  was  engaged  in 
the  work  of  interstate  commerce.  It  also  found  that  the  widow's  claim 
was  just  and  recoverable,  under  the  Compensation  Act,  and  assessed  the 
amount  of  her  recovery.  Thereafter  the  company  (plaintiff  herein^  began 
this  action  in  'certiorari  in  the  district  court  of  Polk  county,  alleging  fliat 
the  Industrial  Commissioner  and  the  board  of  arbitration  had  exceeded 
their  jurisdiction  in  that  said  company  and  the  deceased  were  engaged 
in  interstate  commerce  at  the  time  of  the  accident,  and  that  the  whole 
remedy  of  the  widow,  if  any  she  had,  was  under  the  statutes  of  the 
United  States,  or  what  is  known  as  the  Employers'  Liability  Act.  Act 
Cong.  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  §§  8657-8665.) 

Upon  these  allegations  a  writ  of  certiorari  was  issued  to  the  Indus- 
trial (Commissioner  and  the  widow  of  the  deceased  requiring  a  return  to 
be  made  to  the  district  court  of  the  record  of  the  proceedings  had  before 
said  commissioner  and  the  board  of  arbitration.  Full  return  was  made 
and  certified  to  the  district  court  in  obedience  to  the  writ,  and' upon  the 
showing  thus  made  the  defendants  moved  to  quash  the  writ  and  dismiss 
the  certiorari  proceedings  because  the  defendant  company  had  a  plain, 
speedy,  and  adequate  remedy  at  law  by  appeal.  This  motion  was  sustained, 
the  proceedings  dismissed,  and  the  plaintiff  appeals. 

A  determination  of  the  controversy  here  requires  the  consideration  of 
the  following  propositions : 

First  Does  the  Workmen's  Compensation  Act  provide  for  any  appeal 
from  the  assessment  of  damages  under  the  terms  of  the  said  act? 

Second.  If  there  be  a  right  of  appeal,  is  it  exclusive,  or  may  the 
jurisdiction  of  the  commission  and  the  board  of  arbitration  in  any  given 
case  be  questioned  and  determined  in  a  certiorari  proceeding? 

Third.  Does  the  fact,  if  it  be  a  fact,  that  the  deceased  was  killed 
while  employed  in  interstate  commerce,  bar  his  widow  from  the  right  to 
demand  and  receive  the  benefit  of  the  Workmen's  Compensation  Act  ? 

[1]  We  will  consider  the  last  proposition  first:  Is  one  entitled  to 
invoke  the  said  Workmen's  Compensation  Act  when  it  is  shown  that  both 
the  employer  and  the  employee  were  at  the  time  of  the  injury  engaged  in 
interstate  commerce? 

For  the  purposes  of  this  decision  we  assume  that  they  were  so  en- 
gaged. The  commission  so  found.  There  never  has  been  any  doubt 
amon^  the  courts  that,  when  Congress  acts  upon  a  subject,  all  state  laws 
covering  the  same  field  arc  necessarily  superseded  by  reason  of  the 
supremacy  of  the  national  authority.  But  there  has  been  some  con- 
troversy as  to  whether  the  federal  Employers'  Liability  Act  does  cover 
injuries  occurring  without  negligence.  It  has  been  the  contention  of  some 
able  counsel  and  is  the  holding  of  some  of  the  state  courts  that  the 
federal  Employers*  Liability  Act  covers  or  regulates  the  liability  or  obli- 
gation of  carriers,  and  the  right  of  the  employee  only  for  injury  resulting 
in  whole  or  in  part  from  negligence,  and  does  not  cover  injuries  occurring 
without  negligence.  Following  this  line  of  reasoning,  some  of  the  courts 
have  held  that  the  state  ^yorkmen's  Compensation  Act  could  be  invoked 
and  relied  upon,  and  relief  given,  in  cases  where  the  liability  is  not 
predicated  on  negligence,  and  the  thought  in  the  reasoning  is  that  the 
federal  Employers'  Liability  Act  covers  liability  arising  from  the  negli- 
gence of  the  carrier  only.  The  Supreme  Court  of  New  Jersey,  in  Winfield 
T.  Erie  Ry.  Co.,  88  N.  J.  Law,  619,  96  Atl.  394,  held  that,  where  the  federal 
act  affords  no  remedy,  that  is,  where  the  injury  occurs  under  such  circum- 
stances that  no  liability  is  imposed  upon  the  carrier  by  the  act,  the  injured 
employee  may  invoke  the  remedy  by  the  state  statute,  so  it  was  said  that, 
in  order  to  defeat  the  right  to  invoke  the  state  Workmen's  Compensation 
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Act,  it  must  affirmatively  appear  that  right  of  action  is  given  to  the  widow 
or  personal  representatives  of  the  employee  by  the  federal  statute;  in 
other  vkrords,  that  it  must  appear  that  the  injury  resulted  in  whole  or  in 
4)art  from  n^ligence  chargeable  to  the  defendant  company,  in  order  to 
bring  it  within  the  federal  Employers*  Liability  Act  On  this  basis  of 
reasoning  that  court  held  that  the  liability  sought  to  be  enforced  was  not 
a  liability  arising  out  of  negligence,  and  therefore  not  covered  by  the 
federal  Employers'  Liability  Act,  but  rested  on  a  contractual  obligaticm 
created  by  the  state  statute,  consented  to  by  both  the  employer  and  the 
employee,  and  said,  in  substance,  that  the  injured  party  is  entitled  to  in- 
voke the  state  statute  in  the  absence  of  any  averment  by  her,  or  any 
proof  offered,  or  any  admission  made  by  the  defendant  company,  showing 
that  the  death  of  her  decedent  resulted  from  the  defendants  negligence; 
that  negligence  is  essential  to  create  a  liability  against  it  under  the  federal 
statute. 

The  New  York  court  held  to  substantially  the  same  doctrine  in  Win- 
fieW  V.  New  York  Central  Ry.  Co.,  216  N.  Y.  284,  110  N.  E.  614,  Ann.  Cas. 
1916A,  817.  The  California  and  Illinois  Supreme  Courts,  however,  held 
to  a  different  doctrine.  Smith  v.  Industrial  Accident  Commission,  26  Cal 
App.  560,  147  Pac.  600;  Stanley  v.  Illinois  Central  Ry.  Co.,  268  III.  356, 
109  N.  E.  342,  L.  R.  A.  1916A,  450.    In  the  last  case  it  was  said : 

"The  federal  Employers'  Liability  Act  has  taken  possession  of— has 
occupied— that  field  for  the  jwrpose  of  calling  into  play  therein  this  ex- 
clusive power  ot  the  federal  government.  Necessarily  all  common  or 
statute  laws  of  this  state  on  that  subject  has  been  superseded.  The  field 
of  liability  as  to  employees  injured  while  engaged  in  interstate  commerce 
on  railroads  is  occupied  exclusively  by  the  federal  Employers'  Liability 
Act,  and  that,  too,  regardless  of  the  negligence  or  lack  of  negligence  of 
either  party  to  the  litigation." 

Whatever  controversy  may  have  existed  has  not  been  set  at  rest  by  the 
decision  of  the  Supreme  Court  of  the  United  States,  and  the  doctrine 
announced  by  the  courts  of  California  and  Illinois  has  been  approved. 
Winfield  v.  New  York  Central,  heretofore  cited,  came  to  the  Supreme 
Court  of  the  United  States,  and  is  reported  in  244  U.  S.  147,  37  Sup.  Ct 
546,  61  L.  Ed.  1045,  L.  R.  A.  1918  C,  439,  Ann.  Cas.  1917D,  1139,  and  it 
was  held  that  the  doctrine  announced  by  the  Supreme  Court  of  New  York 
and  New  Jersey  was  wrong.    It  was  said: 

"True,  the  federal  Employers'  Liability  Act  does  not  require  the 
carrier  to  respond  for  injuries  occurring  where  it  is  not  chargeable  ¥dth 
negligence,  but  this  is  because  Congress,  in  its  discretion,  acted  upon  the 
principle  that  compensation  should  be  exacted  from  the  carrier  where,  and 
only  where,  the  injury  results  from  negligence  imputable  to  it.  Every 
part  of  the  act  conforms  to  this  p^-inciple,  and  no  part  points  to  any  pur- 
pose to  leave  the  states  free  to  require  compensation  where  the  act 
withholds  it.  ♦  ♦  ♦  ♦  It  was  the  intention  of  Congress  to  make 
negligence  the  basis  of  the  employee's  right  to  damages,  and  to  exclude 
responsibility  of  the  carrier  to  the  employee  for  an  injury  not  resulting 
from  its  negligence." 

In  Erie  Ry.  Co.  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct  556,  61  L.  Ed. 
1057,  Ann.  Cas.  1918B,  662,  these  questions  were  presented: 

First.  Whether  the  federal  Employers'  Liability  Act  is  regtdative  of 
the  carrier's  liability  or  obligation  in  every  instance  of  the  injury  or  death 
of  one  of  its  employees  in  interstate  commerce,  or  only  in  those  instances 
where  there  is  casual  negligence  for  which  the  carrier  is  responsible. 

Second.  Whether  by  reason  of  the  said  statute  (state  Workmen's 
Compensation  Act)  the  carrier  became  bound  contractually  to  make  com- 
pensation, even  though  it  came  within  the  federal  act. 

The  disposition  of  the  first  question  was  made  by  referring  to  what 
was  said  in  New  York  Central  Ry.  Co.  v.  Winfield,  244  U.  S.  147,  37  Sup. 
Ct.  546,  61  L.  Ed.  1045,  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D,  1139,  saying 
further : 
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"We  are  of  opnion  that  the  federal  act  proceeds  upon  the  principle 
which  regards  negligence  as  the  basis  of  the  duty  to  make  compensation 
and  excludes  the  existence  of  such  a  duty  in  the  absence  of  negligence,  and 
that  Congress  intended  the  act  to  be  as  comprehensive  of  those  instances 
in  whfch  it  excludes  liability  as  of  those  in  which  liability  is  imposed.  It 
establishes  a  rule  or  regulation  which  is  intended  to  operate  uniformly  in 
all  the  states  as  respects  interstate  commerce,  and  in  that  field  it  is  both 
paramount  and  exclusive." 

Answering  the  oth^r  question,  the  court  said  that  the  Workmen's 
Compensation  Act  differed  materially  from  the  federal  act.  The  Work- 
men's Compensation  Act  rejects  negligence  as  a  basis  of  liability,  and  re- 
quires compensation  to  be  made  by  the  employer  wherever  the  injury  or 
death  of  the  employee  is  an  incident  of  the  service  in  which  he  is  employed. 
This  part  is  described  as  **elective,"  and  is  not  to  be  applied  unless  the  em- 
ployer and  the  employee  shall  have  agreed,  expressly  or  impliedly,  to  be 
bound  thereby,  and  to  surrender  their  rights  "to  any  other  method,  form, 
or  amount  ot  compensation  or  determmation  thereof."  Respecting  the 
mode  of  manifesting  such  an  agreement  or  the  contrary,  it  is  provided 
that  every  contract  of  hiring  "shall  be  presumed  to  have  been  made"  with 
reference  to  this  part  of  the  statute,  and  unless  the  contract  or  a  notice 
from  one  party  to  the  other  contain  "an  express  statement  in  writing"  to 
the  contrary,  it  "shall  be  presumed  that  the  parties  have  agreed  to  be 
bound"  by  this  part  of  the  statute.    The  court  then  said : 

"But  such  a  presumption  cannot  be  indulged  here,  and  this  for  the 
reason  that  by  the  federal  act  the  entire  subject,  as  respects  carriers  by 
railroad  and  their  employees  in  interstate  commerce,  was  taken  without 
the  r«ach  of  the  state  laws.  It  is  beyond  the  power  of  any  state  to  in- 
terfere with  the  operation  of  that  act,  either  by  putting  the  carrier  and 
their  employees  to  an  election  between  its  provisions  and  those  of  the 
state  statute,  or  by  imputing  such  an  election  to  them  by  means  of  a 
statutory  presumption.  This  question  must  therefore  be  answered  in  the 
negative." 

We  deduce  from  these  holdings  that  all  controversies  touching  the 
liability  of  a  railroad  company  engaged  in  interstate  commerce  to  its  em- 
ployees engaged  in  the  same  way  are  removed  by  the  federal  Employers' 
Liability  Act  from  the  sphere  of  state  legislation,  and  that  the  commission 
provided  for  in  the  statute  for  ascertaining  and  determining  liability  be- 
tween employer  and  employee  has  no  jurisdiction  when  the  injury  oc- 
curred while  both  parties  were  engaged  in  interstate  commerce. 

[2]  This  brings  us  to  a  consideration  of  the  first  and  second  propo- 
sitions hereinbefore  stated. 

It  appears  that,  when  the  matter  came  before  the  commission,  the 
plaintiff  raised  the  ground  of  jurisdiction,  and  claimed  that  both  parties 
were  engaged  in  interstate  commerce,  and  that  the  rights  of  the  parties 
were  regulated  and  controlled  by  the  federal  Employers'  Liability  Act. 
The  commission,  however,  proceeded  to  determine  the  question  of 
liability,  and  did  determine  that  the  plaintiff  in  this  suit  was  liable  for 
injury  under  the  provisions  of  the  Workmen's  Compensation  Act.  There- 
upon this  plaintiff  sued  out  a  writ  of  certiorari  alleging  and  claiming  that 
the  tribunal  was  without  jurisdiction  to  hear  the  matter.  The  defendant 
in  this  suit  came  into  court  and  moved  to  dismiss  the  writ  for  the  reason 
that  the  plaintiff  had  a  plain,  speedy,  and  adequate  remrdy  at  law.  This 
was  sustained. 

Under  the  statute  no  appeal  lies  from  the  action  of  the  commission. 
The  commission  acts  and  determines  the  rights  of  the  parties,  and  its  find- 
ing is  filed  in  the  district  court,  and  a  judgment  is  there  entered  in  ac- 
cordance with  the  finding.  That  is  the  first  time  that  the  right  of  appeal 
attaches.  The  direct  claim  of  plaintiff  is  that  the  inferior  tribunal, 
from  whose  action  no  appeal  lies,  had  exceeded  its  jurisdiction,  and  was 
acting  illegally  in  the  premises^  Our  statute  (section  4154,  Code  1897)  pro- 
vides • 
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"The  writ  of  certiorari  may  be  granted  when  authorized  by  law, 
and  in  all  cases  where  an  inferior  tribunal,  board  or  officer  exc^rdsing 
judicial  functions  is  alleged  to  have  exceeded  his  proper  jurisdiction,  or  is 
otherwise  acting  illegally,  and  there  is  no  other  plain,  speedy  and  ade- 
quate remedy." 

It  is  the  general  holding  of  the  courts  that,  where  the  objection 
made  is  one  of  jurisdiction,  of  a  juridistional  nature,  and  it  is  shown 
satisfactorily  that  the  proceeding  sought  to  be  reviewed  is  wholly  un- 
authorized, the  mere  right  of  appeal  is  not  speedy  or  adequate  withm  the 
meaning  of  the  statute,  and  certiorari  will  therefore  lie.  Davis  v.  Pres- 
ton, 129  Iowa,  670,  106  N.  W.  151;  Young  v.  Preston,  131  Iowa,  293, 

108  N.  W.  463;  Ryan  v.  Hutchinson,  161  Iowa,  575,  143  N.  W.  433; 
Barry  v.  Court,  167  Iowa,  306,  149  N.  W.  449;  Timonds  v.  Hunter,  169 
Iowa,  598,  151  N.  W.  961 ;  Voting  Machine  Co.  v.  Hobson,  132  Iowa,  38, 

109  N.  W.  458,  7  L.  R.  A.  (N.  S.)  512,  119  Am.  St.  Rep.  539,  10  Ann. 
Cas.  972. 

It  is  true  that  the  mere  allegation  that  a  tribunal  is  acting  without 
jurisdiction  is  not,  in  and  of  itself,  sufficient  to  justify  the.  issuing  of  a 
writ  in  all  cases-  But  when  some  substantial  fact  is  shown  which,  if  true, 
proves  that  the  proceeding  complained  of  is  unauthorized,  and  that  the 
tribunal  is  without  power  of  authority  to  entertain  it,  then  certiorari  lies. 
In  the  instant  case  the  jurisdiction  was  challanged  on  the  ground,  which 
is  not  disputed,  that  both  parties  were  engaged  in  interstate  commerce 
at  the  time  of  the  injury-  If  this  be  true,  then,  under  the  holding  of  the 
Supreme  Court  of  the  United  States,  the  commission  constituted  by  the 
Workmen's  Compensation  Act  had  no  jurisdiction  cf  the  sul^ect-matter 
of  this  controversy.  Further  than  that,  it  is  not  sufficient  that  there  ap- 
pear to  be  a  right  of  appeal.  The  remedy  afforded  by  appeal  must  be  plain, 
speedy  and  adequate.  Is  remedy  by  appeal  speedy  when,  by  the  act  itself, 
the  right  of  apepal  is  postponed  imtil  after  a  judgment  has  been  entered 
against  the  party  complaining?  The  commission  was  without  jurisdiction. 
It  had  no  right  to  hear  and  determine  any  fact  upon  which  the  court, 
under  the  statute,  might  enter  judgment.  Can  it  be  said  that  the  remedy 
by  appeal  is  speedy  when  no  direct  appeal  is  allowed  from  the  action  of 
the  body  whose  right  to  act  is  questioned,  and  when  the  right  to  review  is 
postponed  until  after  the  judgment  has  beeni  entered  upon  its  illegal  and  unau- 
thorized findings.  Jurisdiction  involves  the  right  to  hear  and  determine;  The 
writ  of  certiorari  is  allowed  to  thel  end  that  its  right  to  hear  and  determine 
may  be  investigated.  Certiorari  is  the  remedy  under  our  statute.  Defendant 
questioned  the  commission's  right  to  take  evidence,  to  hear  and  determine 
the  liability  of  this  plaintiff,  and  show  that  the  subject-matter  under  in- 
vestigation is  not  within  the  jurisdiction  of  the  tribunal  attacked.  No 
discussion  can  make  plainer  the  fact  that  the  commission  had  no  juris- 
diction to  inquire  into,  or  determine,  any  fact  touching  the  liability  of 
this  plaintiff  to  the  injured  party,  when  both  were  engaged  in  interstate 
commerce.  The  commission  assumed  jurisdiction.  It  assumed  the  right 
to  make  a  report  to  the  district  court,  upon  which,  tmder  the  law,  without 
notice  to  this  plaintiff,  judgment  would  be  entered  against  the  plaintiff. 
The  proceeding  here  called  in  question  the  very  right  to  do  this  thing; 
questioned  the  right  of  the  tribunal  to  do  it  It  was  the  only  speedy 
remedy  open  to  the  complaint  here.  He  was  not  required  to  sit  by  and 
permit  a  tribunal,  acting  upon  a  subject-matter  over  which  it  had  no  juris- 
diction, to  determine  the  existence  of  a  liability  which,  under  that 
statute,  must  merge  into  a  judgment,  and  then  appeal  from  that  judgment. 

The  remedy  by  appeal  was  neither  plain,  speedy,  nor  adequate. 
The  right  to  a  writ  of  certiorari  existed.  The  court  erred  in  quashing 
the  writ    The   cause   is   therefore   reversed. 

Reversed. 

Ladd,  C.  J.,  and  Preston  and  Stevens,  JJ.,  concur- 
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SUPREME  COURT  OF  IOWA. 


RISH 

V, 

IOWA  PORTLAND  CEMENT  CO.     (No.  32426.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

— APPEAI^PROCEDURE.      ' 

Acts  37th  (jcn.,  Assem.  c  270,  §  17,  as  to  appeals  from  order  of 
industrial  commissioner  under  Workmen's  Compensation  Act  taken  after 
July  1,  1917,  applies  to  injuries  received  before  as  well  as  those  received 
after  July  1,  1917,  when  the  statute  became  effective,  section  17  having 
repealed  Code  Supp.  1913,  §  2477m33,  applicable  prior  to  such  date,  and 
section  21,  making  act  inapplicable  to  injuries  received  prior  to  such  date 
relating  to  right  to  compensation,  amount  thereof,  etc,  and  not  to  pro- 
cedure. 

(For  other  cases,  see  Master  and   Servant,  Dec  Dig.  §  349.) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—BURDEN  OF  PROOF. 

Plaintiff  seeking  compensation  under  Workmen's  Compensation  Act 
has  burden  of  showing  that  injuries  arose  "out  of  and  in  the  course  of 
the  employment"  within  the  act 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—"COURSE  OF  EMPLOYMENT." 
,  Employee,  who  was  in  the  shop  in  which  he  worked  all  ready  for 
the  day's  work  at  the  time  of  the  accident,  was  injured  in  the  "course  of 
his   employment,"    within    Workmen's   Compensation   Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  371.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Series,  Course  of  Employment.) 

4.  MASTER    AND    SERVANT— WORiKMEN'S     COMPENSATION 

ACT--CONSTRUCTION. 

*  Provisions  of  Workmen's  Compensation  Act  which  benefit  both  the 
master  and  servant  should  be  liberally  construed  without  regard  to 
technical   rules. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  348.) 

5.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—"OUT  OF  THE  EMPLOYMENT." 

Where  electrician  was  injured  from  explosion  of  dynamite  cap  while 
striking  match  to  light  cigarette  while  in  the  shop  approaching  his  work 
b<»ich  to  start  the  day's  work,  the  injuries  arose  "out  of  the  employment," 
within  Workmen's  (Compensation  Act,  though  use  of  caps  was  confined 
to  different  building,  and  their  presence  in  electric  repair  shop  was  pro- 
hibited by  employer's  rules. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 

Appeal  from  District  Court,  Polk  County;  Thos.  J.  Guthrie,  Judge. 
The  nature  of  the  action  and  the  material  facts  are  fully  stated  in 
the  opinion.    Reversed. 

*  Decision  rendered,  Jan.  23,  1919.     170  N.  W.  Rep.  S^. 
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S.  B.  Allen,  of  Des  Moines,  for  appellant 

Don.  G.  Allen  and  M.  H.  Cohen,  both  of  Des  Moines,  for  appellee. 

Stevens,  J-  [1]  This  case  comes  to  us  on  appeal  from  the  judgment 
of  the  court  below,  sustaining  the  order  of  the  industrial  commissioner 
denying  plaintiff  compensation,  under  the  Workmen's  Compensation  Act 
(Acts  3Sth  Gen.  Assem.  c.  147),  for  injuries  received  to  his  left  hand 
while  in  the  employ  of  defendant  A  motion  filed  by  counsel  for  ap- 
pellee to  dismiss  the  appeal  upon  the  ground  that  the  court  is  without 
jurisdiction  thereof  was  ordered  submitted  with  the  case,  and  counsel 
have  furnished  us  with  briefs  and  argument  thereon.  The  ground  of  the 
motion  is  that  the  injury  complained  of  occurred  prior  to  July  1,  1917, 
and  that  plaintiff,  in  taking  said  appeal,  should  have  followed  the  pro- 
visions of  section  2477m33  of  the  1913  Supplement  This  section  was 
repealed  by  section  17,  c.  270,  Acts  of  the  Thirty-Seventh  General  As- 
sembly. Many  other  provisions  of  the  Workmen's  Compensation  Act 
were  repealed  or  amended  thereby.  Chapter  270  was  approved  April  21, 
1917,  and,  so  far  as  applicable  to  the  case  at  bar,  became  effective  July  1, 
1917.    It  was  there  provided  (section  21)  as  follows: 

"Nothing  in  this  act  shall  be  held  to  in  any  manner  affect  litigation 
now  pending,  or  to  apply  to  any  case  in  which  the  injury  occurred 
prior  to  July  1,  1917." 

The  appeal  was  taken  within  the  time  and  in  the  manner  required 
by  section  17,  c.  270,  but  not  within  the  time  required  by  section  2477m33, 
supra.  Section  21,  supra,  evidently  relates  to  the  right  of  the  employee 
to  compensation,  amount  thereof,  etc.,  and  not  to  procedure.  No  appeal 
was  possible  until  after  section  2477m33  had  b^en  repealed  and  section 
17  of  chapter  270,  enacted  in  lieu  thereof,  had  gone  into  effect  The 
procedure  prescribed  by  the  latter  could  alone,  therefore,  be  followed. 
It  was  the  obvious  intention  of  the  Legislature  to  preserve  the  rights 
and  liabilities  of  the  parties  as  they  existed  at  the  time  of  the  accide^t, 
but  there  is  nothing  in  the  language  of  section,  21  to  indicate  that  the 
procedure  prescribed  by  section  17  is  not  to  be  followed  in  cases  where 
the  accident  occurred  prior  to  July  1,  1917.  Richardson  v.  Fitzgerald, 
132  Iowa,  253,  109  N.  W.  866;  McUne  v.  Bonn,  70  Iowa,  752,  30  N.  W. 
478;  Drake  v.  Jordan,  7Z  Iowa,  707,  36  N.  W.  653;  Farley  v.  O'Malley. 
77  Iowa,  531,  42  N.  W.  435. 

The    motion   to   dismiss    the   appeal    should   be,   and   is,    overruled. 

II.    The  commissioner   found   the   facts  to  be  as   follows: 

"At  the  time  of  his  injury,  Robert  A.  Rish  was  performing  service 
as  an  electrician  for  the  Hawkeye  Portland  Cement  Company.  Just 
prior  to  the  accident  resulting  in  this  injury,  he  had  come  upon  file  pre- 
mises of  his  employer,  prepared  himself  for  the  duties  of  the  day, 
and  approached  his  work  bench  in  the  electrical  repair  shop.  He  had 
just  rolled  a  cigarette,  which  he  placed  in  his  mouth,  and  then  struck  a 
match  for  the  purpose  of  lighting  the  same-  He  testified  he  does  not 
know  whether  he  applied  the  match  to  the  cigarette  or  not,  but  that 
from  the  result  of  an  explosion  he  found  himself  prostrate  upon  the  floor. 
A  cigarette  which  had  been  lighted  and  partially  burned  was  found 
upon  the  floor,  as  was  also  the  match   in  question. 

"Rish  was  found  to  have  lost  portions  of  the  thumb  and  two  fingers 
on  his  left  hand.  Near  the  waist  line,  toward  his  left  side,  he  was 
found  to  have  been  severely  burned.  Careful  scrutiny  disclosed  the 
presence  of  pieces  of  copper,  upon  which  fact  is  based  the  plausible  theory 
commonly  accepted  that  these  injuries  had  occurred  from  the  explosion 
of  a  dynamite  cap.  An  hour  or  so  later,  the  locker  in  which  the  over- 
alls worn  by  Rish  at  the  time  of  the  accident  had  been  placed  was  broken 
open  by  an  employee  of  the  company  upon  the  order  of  one  in  authority. 
By  the  testimony  of  three  witnesses,  it  appears  that  a  dynamite  cap  was 
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discovered  in  the  watch  pocket  of  this  garment,  the  same  pocket  from 
which  Rish  testified  he  secured  the  match  with  which  to  light  his  cigarette. 

«    *    * 

"Counsel  utterly  failed  in  this  undertaking  to  prove  that  the  defendant 
company  injected  into  the  service  of  this  workman  unusual  peril  by  the 
common  presence  of  dynamite  caps  about  his  place  of  service.  The 
electrical  repair  shop  was  detached  from  any  building  in  which  dynamite 
caps  had  any  right  to  be.  It  was  not  shown  that  any  such  e;cplosive 
had  ever  been  seen  upon  the  work  bench  in  question.  The  evidence  justi- 
fies the  conclusion  that  rules  against  the  ^presence  of  dynamite  caps  in 
the  electrical  repair  shop  were  very  strict  and  that  a  workman  imperiled 
his   engagement   by   his   display    of    such    explosives   in    this    building." 

[2]  To  entitle  plaintiff  to  compensation,  under  the  provisions  of  the 
Workmen's  Compensation  Act,  the  injuries  sustained  must  have  arisen 
"out  of  knd  in  the  course  of  the  employment,"  the  burden  of  showing 
which  rests  upon  him.  Griffin  v.'  Code  Bros.,  165  N.  W.  577;  De  Mann 
V.  Hydraulic  Eng.  Co.,  192  Mich.  594,  159  N.  W.  380. 

[3]  It  is  conceded  that  plaintiff,  at  the  time  of  the  accident,  which 
occurred  between  6  and  7  o'clock  a.  m.,  was  on  the  premises  of  the  defen- 
dant for  the  purpose  of  engaging  in  the  day's  work,  and  therefore  the 
finding  of  the  commissioner  that  he  was  at  the  time  of  the  accident  in 
the  course  of  his  employment  must  be  sustained.  Griffin  v.  Cole  Bros., 
supra;  Pace  v.  Appanoose  County,  168  N.  W.  916.  Did  the  injury,  how- 
ever, arise  "out  of"  the  employment?  An  injury,  within  the  meaning  of 
the  Workmen's  Compensation  Act,  is  said  by  the  court,  in  Griffith  v.  Cole 
Bros.,  supra,  to  arise  out  of  the  employment,  when  it  appears  "*b>r  a 
preponderance  of  the  evidence  that  there  is  some  causative  connection 
between  the  injury  and  something  peculiar  to  the  employment  (Jones 
v.  Association,  92  Iowa,  652,  61  N.  W.  485),  that  it  resulted  from  some 
risk  reasonably  incident  to  the  employment,  because  "out  of"  involves 
the  idea  that  the  injury  is  in  some  sense  due  to  the  employment  (Fitz- 
gerald v.  Clark,  2  K.  B.  796),  a  causative  danger  peculiar  to  the  work, 
and  not  common  to  the  neighborhood,*  an  injury  fairly  traceable  to  the 
employment  as  a  contributing  cause,  to  some  hazard  other  than  one  to 
which  the  workman  would  have  been  equally  exposed,  though  in  a  dif- 
ferent employment  (In  re  McNicol,  215  Mass.  487,  102  N.  E.  697,  L.  R.  A. 
1916A,  306),  a  hazard  peculiar  to  the  business  which  is  *the  immediate 
cause'  of  the  injury  (Roger  v.  School  Board,  1  Scots  Law  Times,  271 
♦  *  *  ),  an  injury  due  to  something  more  than  the  normal  risk  to 
which  all  are  subject,  which  at  the  least  means  that  the  employment  neces- 
sarily accentuates  the  natural  hazard  attendant  upon  work  done  in  the 
course  of  the  employment  (State  v.  District  Court,  129  Minn.  502,  153 
N.  W.  119,  L.  R.  A.  1916A,  344)."  See,  also.  Pace  v.  Appanoose  Co., 
supra;  In  re  McNicol,  215  Mass.  497,  102  N.  E.  697,  L.  R.  A.  1916A,  306. 

Applying  the  above  interpretation  of  the  language  of  the  act  to  the 
facts  of  the  case  at  bar,  did  the  injuries  arise  "out  of  the  employment"? 
As  will  be  observed  from  a  careful  reading  of  the  cases  cited,  the  tendency 
of  the  courts  in  all  jurisdictions,  where  similar  acts  are  in  force,  is  to 
give  a  broad  and  liberal  construction  to  the  provisions  thereof.  Injuries 
received  while  the  workman  was  engaged  in  ministering  to  himself,  such 
as  warming  himself,  seeking  shelter,  quenching  his  thirst,  taking  refresh- 
ment, food,  fresh  air,  or  resting  in  the  shade,  have  been  held  compensable. 
Honnold  on  Workmen's  Compensation,  §  111;  Northwestern  Iron  Co.  v. 
Industrial  Com'n,  160  Wis.  633,  152  N.  W.  416;  Goodlet  v.  Caledonian 
Ry.  Co.,  4  F.  896;  Moore  v.  Lehigh  Valley  R.  Co.,  169  App.  Div.  177, 
lS4  N.  Y.  Supp.  620;  Zabriskie  v.  Erie  R.  Co.,  86  N.  J.  Law  266,  92  AtL 
385,  L.  R.  A.  1916A,  315;  Phil  Hollenbach  v.  Hollenbach,  181  Ky.  262, 
204  S.  W.  152;  In  re  OToole.  229  Mass.  165,  118  N.  E.  303;  Merlino  v. 
Connecticut  Quarries  Co.,  93  Conn.  57,  104  Atl.  396;  Robinson  v.  State, 
93  Conn.  49,  104  Atl.  491 ;  Baltimore  Car  Fdy.  Co.  v.  Ruzicka,  132  Md. 
491,  104  Atl.  167;  Newport  Hydrocarbon  Co.  v.  Ind.  Com.,  167  Wis.  630, 
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167  N.  W.  749;  Pekin  Cooperage  Co.  v.  Inc.  Com'n,  285  111.  31,  120  J^.  E. 
530.  The  following  cases  are,  however,  more  nearly  analogous  in  their 
facts  to  the  case  at  bar: 

In  Dzikowska  v.  Superior  Steel  Co.,  259  Pa.  578,  103  All.  351,  the 
plaintiff  was,  just  prior  to  the  accident,  engaged,  with  other  workmen,  in 
loading  steel  upon  a  railroad  car,  and,  while  waiting  for  the  arrival  of 
trucks  with  more  steel  his  clothing  caught  fire,  and  he  was  so  badly 
burned  that  death  ensued  a  few  days  later.  He  was  wearing  a  burlap 
apron,  and  also  had  a  quantity  of  the  same  material  wrapped  around  his 
arms  for  the  purpose  of  protecting  himself  in  handling  steel,  much  of 
which  was  oiled,  causing  his  clothing  to  become  more  or  less  saturated 
with  oil.  Stepping  out  of  the  shipping  room,  he  went  into  a  box  car 
to  smoke,  and,  while  there,  the  apron  caught  fire  from  a  match  which  he 
lighted  by  striking  the  same  upon  his  trousers.  The  court,  in  the  course 
of  its  opinion,  referring  to  the  act  of  smoking,  said : 

"Nor  do  we  regard  the  fact  that  the  accident  resulted  from  his  strik- 
ing a  match  for  the  purpose  of  enabling  him  to  smoke  at  that  time 
and  place  as  being  sufficient  to  debar  him  and  his  dependents  from  the 
benefits  of  the  statute.  It  is  not  unreasonable  for  workmen  to  smckt 
out  of  doors  during  intervals  of  work,  where  it  does  not  interfere  with 
their  duties.  And  in  this  instance  the  foreman  testified  that  he  did  not 
interfere  with  the  men  when  they  were  smoking  out  of  the  building, 
but  he  did  not  allow  smoking  inside.'' 

A  workman,  while  at  work  on  one  of  his  employer's  jobs,  ran  a 
nail  into  the  palm  of  his  hand,  whereupon  an  employee  wrapped  a  bandage 
around  it,  which  the  workman  saturated  with  turpentine.  While  in  the 
act  of  lighting  a  cigarette  with  a  match,  the  bandage  caught  fire,  severely 
burning  his  hand.  The  Supreme  Court  of  California  sustained  the 
finding  of  the  commissioner  awarding  compensation.  Whiting-Mead  Com. 
Co.  v.  Ind.  A.  C.  (Cal.)  173  Pac.  1105. 

In  Haller  v.  City  of  Lansing,  195  Mich  753,  162  N.  W.  335,  L.  R.  A- 
191 7E,  324,  plaintiff,  a  workman  engaged  in  grading  and  leveling  a  place 
for  a  stone  crusher,  went  to  a  small  toolhouse  near  by,  in  which  the  tools 
of  workmen  were  kept,  for  shelter  while  eating  his  dinner,  and  was  fatally 
injured  by  an  explosion  of  gasoline  contained  in  an  old  can  in  the  building 
caused  by  a  match  with  which  he  hc.d  lit  his  pipe.  His  right  to  com- 
pensation was  sustained. 

Likewise,  it  was  held  in  McLachlan  v.  Anderson,  49  S.  C.  L.  R.  349, 
that  a  workman  employed  as  a  laborer  in  connection  with  loading  and  un- 
loading wagons  and  accompanying  them  while  being  hauled  by  a  traction 
engine  from  one  quarry  to  another,  who  was  injured  while  attempting  to 
get  down  to  recover  his  pipe,  which  he  had  dropped,  was  entitled  to  com- 
pensation. Under  the  statutes  of  Pennsylvania,  compensation  is  allowed 
for  injuries  "arising  in  the  course  of  the  employtnent."  The  words  "aris- 
ing out  of"  are  not  found  therein.  It  will  be  observed  that  the  commis- 
sioner in  the  case  at  bar  found  that  the  injuries  arose  in  the  course  of 
plaintiffs  employment,  but  the  case  nevertheless  has  some  application 
to  this  case.  The  statutes  of  California  and  Michigan  are  similar  to  our 
own. 

Emphasis  is  given  in  the  final  order  of  the  commissioner  to  the  fact 
that  the  explosion  resulted  from  plaintiff's  lighting  a  cigarette  with  a 
match.  No  one  was  able  to  otherwise  account  for  the  explosion.  The 
commissioner  found  that  dynamite  caps  were  used  by  defendant  upon 
other  parts  of  its  premises,  but  that,  imder  its  rules,  they  were  neither 
used,  nor  permitted,  in  the  building  where  plaintiff  was  employed  and  in 
which  the  explosion  occurred.  At  the  time  of  the  explosion,  plaintiff  was 
standing  near  a  work  table  on  which  he  testified  he  had  placed  his  tools 
preparatory  to  commencing  work.  No  one  saw  a  dynamite  cap  upon  the 
table,  or  its  vicinity,  and  plaintiflF  was  unable  to  account  for  the  explosion. 
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A  dynamite  cap,  similar  to  those  used  by  defendant,  was  found  in  a  pocket 
of  plaintiff's  overalls  some  hours  after  the  accident;  but  he  testified  that 
he  had  not  consciously  taken  it  into  the  building. 

The  finding  of  the  commissioner  does  not  indicate  that  defendant's 
employees  were  prohibited  from  smoking  upon  the  premises,  or  in  the 
building  in  which  plaintiff  was  employed,  or  that  he  ^-as  at  the  time  of  the 
accident   engaged   in    violating   any    of    the    rules    of    his   employment 

The  theory  upon  which  compensation  has  been  allowed  in  cases 
where  the  injury  occurred  while  the  workman  was  engaged  in  protecting 
himself  from  cold,  or  refreshing  himself  with  food,  or  other  necessary 
comforts,  is  that  some  indirect  benefit,  at  least,  accrues  therefrom  to  the 
master. 

[4,  5]  Smoking,  while  not  a  necessity,  is  a  recogni^d  and  quite  univer- 
sal habit  among  workmen,  and  an  indulgence  reasonably  to  be  anticipated 
by  employers.  The  lighting  of  a  cigarette  with  a  match  is  not  in  itself 
attended  by  the  slightest  hazard  It  was  rendered  dangerous  to  plaintiff 
only  by  the  presence  of  a  powerful  explosive  in  common  use  upon  certain 
parts  of  defendants  premises.  It  may  be  that  the  officers  of  defendant 
were  not  negligent  or  to  blame  for  the  presence  of  the  explosive  in  the 
building,  but  the  ri^ht  of  the  employee  to  compensation  does  not  arise 
out  of  tort,  but  exists  by  reason  of  the  provisions  of  the  Workmen's 
Compensatipn  Act,  which  defendant  had  not  rejected.  The  purpose 
sought  to  be  accomplished  by  the  enactment  of  laws  of  this  character  cai\ 
be  promoted  only  by  a  liberal  construction  of  the  provisions  thereof  which 
benefit  both  the  master  and  servant,  and  technical  rules  should  be  dis- 
regarded in  their  interpretation.  The  causal  connection  between  the  em- 
ployment and  the  injury  complained  of  is  shown  by  the  use  of  dynamite 
caps  upon  the  premises,  and  the  presence  thereof  in .  the  room  where 
plaintiff  was  regularly  employed  and  required,  by  the  terms  of  his  em- 
ployment, to  work.  In  holding  that  plaintiff's  injuries  did  not  arise  out 
of  his  employment,  we  are  of  the  opinion  that  the  commissioner  erred. 

III.  The  commissioner  and  one  member  of  the  arbitration  committee 
found : 

'The  accident  which  caused  this  injury  was  apparently  due  to  the 
striking  of  a  match  and  the  lighting  of  a  cigarette  by  claimant,  pending 
which  proceeding  an  explosion  occurred,  evidently  of  a  dynamite  cap,  the 
presence  of  which  cannot  be  definitely  accounted  for.  Since  the  prox- 
imate cause  of  this  injury  was  the  striking  of  the  match  for  the  purpose 
of  lighting  a  cigarette,  a  proceeding  of  no  interest  or  advantage  whatever 
to  the  employer,  and  having  no  necessary  connection  with  his  employ- 
ment, it  is  decided  that  in  this  proceeding  claimant  was  out  of  the 
orbit  of  his  employment  to  such  extent  as  to  make  it  necessary  for  us 
to  decide  that  he  is  not  entitled  to  compensation  for  his  said  injuries 
under  the  compensation  statute" — which  is  substantially  the  language  of 
the  commissioner  affirming  the  conclusion  and  finding  of  the  committee. 

Section  17,  c  270,  Acts  of  the  Thirty- Seventh  General  Assembly  is, 
in  part,  as  follows: 

"The  findings  of  fact  made  by"  the  industrial  commissioner  within 
his  powers  shall,  in  the  absence  of  fraud,  be  conclusive,  but  upon  such 
hearing  the  court  may  confirm  or  set  aside  such  order  or  decree  of  the 
industrial  commissioner,  if  he  finds : 

"(1)  That  the  industrial  commissioner  acted  without  or  in  excess  of 
his  powers;  or 

"(2)  That  the  order  or  decree  was  procured  by  fraud;  or 

"(3)  That  the  facts  found  by  the  industrial  commissioner  do  not 
support  the  order  or  decree- 

"(4)  That  there  is  not  sufficient  competent  evidence  in  the  record 
to  warrant  the  industrial  commissioner  in  making  the  order  or  decree 
complained  of. 

"No  order  or  decree  of  the  industrial  commissioner  shall  be  set 
aside  by  the  court  upon  other  than  the  grounds  just  stated." 

Vol.  LIII— 24. 
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The  obvious  basis  of  the  finding  by  the  arbitration  committee  and  the 
commissioner  is  the  undisputed  fact  that  the  explosion  was  caused  by 
plaintiflF's  lighting  a  cigarette  with  a  match.  But  for  the  proximate  cause 
of  the  injury,  as  found  by  the  commissioner,  it  may  be  fairly  assumed 
that  if  plaintiff  had  been  mjured  by  the  explosion  of  a  dynamite  cap  in 
the  building  where  the  accident  occurred,  without  some  possible  fault  or 
concurring  act  upon  his  part,  a  different  conclusion  would  have  beai 
reached.  The  finding  of  the  commissioner  upon  questions  of  fact  is 
made  conclusive  and  binding  upon  the  court  by  the  statute;  but,  if  the 
facts  found  do  not  support  the  order,  or  if  there  is  not  sufficient  com- 
petent evidence  in  the  record  to  warrant  the  industrial  commissioner  in 
making  same,  such  order  may  be  set  aside  by  the  court. 

It  is  apparent  tMlt  plaintiff  had  no  reason  to  anticipate  the  presence  of 
dangerous  explosives  in  the  building  where  he  was  employed.  It  is 
true  he  did  not,  in  the  course  of  his  employment,  have  anything  to  do 
with  dynamite  caps,  nor  was  he  ordinarily  exposed  to  any  hazard  on 
account  of  the  presence  and  use  thereof  by  defendant  upon  the  premises; 
but  they  were  used  by  defendant.  That  the  legitimate  use  thereof  was 
confined  to  parts  of  the  premises  remote  from  the  building  in  which  the 
accident  occurred  does  not  necessarily  relieve  the  mast'^r  from  the  duty 
to  make  compensation  under  the  act  to  a  servant,  injured  by  the  explosion 
of  a  dvnamite  cap  in  a  part  of  the  premises  which  ordinarily,  and  under 
the  rules  of  the  master,  is  free  from  danger  on  account  thereof.  The 
commissioner  did  not  find  that  plaintiff  took  the  explosive  into  the 
building  where  the  accident  occurred,  and  culpability  upon  his  part  causing 
the  injury  is  not  shown  by  evidence  of  fellow  workmen  that  some  time 
later  they  found  a  dynamite  cap  in  a  pocket  of  his  overalls,  which  they 
took  from  a  locker  in  which  plaintiff  kept  them. 

It  is  therefore  the  opinion  of  the  court  that  the  order  of  the  com- 
missioner denying  plaintiff  the  right  to  compensation  is  not  supported 
by  the  facts  found,  nor  is  it  warranted  bv  sufficient  competent  evidence 
in  the  record.  Under  the  facts  found,  the  order  should  have  been  in 
favor  of  plaintiff.  The  finding  and  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  recommitted  to  the  industHal  commissioner 
for  such  further  hearing  or  proceedings,  in  harmony  with  this  opinicm,  as 
may  be  proper  and  necessary  under  the  provisions  of  the  statute. 

Reversed. 

Ladd,  C.  J.,  and  Gaynor  and  Preston,  JJ.,  concur. 


SUPREME  COURT  OF  IOWA. 


KEYS  ET  ux 

V. 

AMERICAN  BRICK  &  TILE  CO.    (No.  32304.)* 

1.  MASTER  AND  SERVANT— REVIEW— SUFFICIENCY  OF  AB- 
STRACT. 

On  appeal  from  action  of  district  court  affirming  finding  of  Indus- 
trial Commissioner,  appellant  is  not  entitled  to  any  relief,  where  under 
abstract  for  appellee,  which  has  not  been  met  by  certification,  it  appears 

*  Pecision  rendered,  Jan.  14,  1919.    170  N.  W.  Rep.  295, 
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that  record  was  not  lodged  in  district  court  in  such  manner  under  the 
statute  as  to  give  it  power  to  proceed  as  prayed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[4].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—EXCEPTION  TO  JUDGMENT— NECESSITY. 

Although  application  prayed  that  district  court  render  "decree"  in 
accordance  with  decision  of  Industrial  Commissioner,  pursuant  to  Code 
Supp.  1913,  §  2477m33,  decision  was  not  a  chancery  decree,  reviewable 
de  novo,  and  no  relief  can  be  had  on  appeal,  in  the  absence  of  exception. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[3].) 

Appeal  from  District  Court,  Cerro  (}ordp  County;  M  F.  Edwards, 
Judge. 

The  compensation  statute  Committee  on  Arbitration  made  the  plain- 
tiffs an  award,  on  the  ground  that  their  son  had  met  his  death  through 
injury  in  the  course  of  employment  by  defendant.  The  Industrial  Com- 
missioner, sitting  in  review,  modified  this  award.  The  parents  claim  that 
they  duly  removed  this  finding  to  the  district  court.  At  any  rate,  that 
court  did  review  the  finding  of  said  commissioner,  and,  as  we  gather  it, 
seems  to  have  afHrmed  his  nnding.  But  the  parents  have  perfected  an  ap- 
peal from  that  action  of  the  district  court.    Affirmed. 

(jarfield  E.  Breese,  of  Mason  City,  for  appellants. 
Blythe,  Markley,  Rule  &  Smith,  of  Mason  City,  and  Miller  &  Walling- 
ford,  of  Des  Momes,  for  appellee. 

Salinger.  J.  L  These  plaintiffs  obtained  an  award  by  the  arbitration 
committee.  The  defendants  caused  this  award  to  be  reviewed  by  the  In- 
dustrial Commissioner,  and  he  modified  the  award  in  some  particulars.  The 
plaintiffs  filed  in  the  district  court  an  application  which  asserted  that  the 
award  of  the  committee  and  said  decision  of  the  Industrial  Commissioner 
had  been  duly  rendered,  and  thereupon  asked  the  court  to  render  a  decree 
in  accordance  with  said  decision  of  the  Industrial  Commissioner  "as  pro- 
vided by  law,  and  particularly  section  2477m33  of  the  Supplement  to  the 
Code.  1913"  The  court  applied  to  entered  a  decision  which  as  we  under- 
stand it  was  substantially  the  finding  of  the  Industrial  Commissioner.  The 
plaintiffs  asked  the  court  to  render  a  decree  in  accordance  with  said  find- 
mg.  From  the  action  of  the  court  which  they  had  requested,  plaintiffs 
now  appeal. 

Ordinarily,  no  one  would  contend  that  he  could  maintain  an  appeal 
from  any  judgment  he  had  asked  a  court  to  enter.  It  is  not  clear  that 
this  is  so,  but  we  take  it  to  be  the  thought  of  appellants  that  the  judgment 
of  the  court  upon  the  finding  of  the  commissioner  was,  while  a  necessary 
form,  still  merely  a  form,  that  appellants  could  not  have  the  finding  of 
the  commissioner  reviewed  until  the  district  court  entered  judgment  there- 
on, that  therefore  they  were  bound  to  request  such  judgment,  and  that,  as 
it  is  prerequisite  to  reviewing  the  finding  of  the  commissioner  in  this 
court  that  the  district  court  should  enter  judgment  upon  such  finding,  it 
cannot  be  that  taking  of  the  steps  which  alone  made  appeal  possible  can 
have  the  effect  of  destroying  the  appeal.  But  we  cannot  consider  whether 
this  position,  if  it  be  that  of  the  appellant,  be  well  taken,  nor  many  other 
questions  presented  by  the  parties.  We  do  not  need  to  determine  whether 
the  situation  at  bar  might  not  have  been  avoided  by  applying  to  the  court, 
not  to  enter  judgment  upon  the  finding  of  the  commissioner,  but  to  give 
such  judgment  as  the  finding  of  the  Industrial  Commissioner  should,  as 
matter  of  law,  have  been. 

]1,  2[  There  seem  to  be  at  least  two  insuperable  obstacles  to  giving 
the  appellants  any  relief :  First,  under  the  abstract  of  the  appellee,  which 
has  not  been  met  by  certification,  it  would  seem  that  the  record  was  not 
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lodged  in  the  district  court  in  such  manner  as  under  the  statue  to  give  that 
court  the  power  to  proceed  as  prayed;  second,  we  are  of  opinion  that, 
though  Uie  application  prayed  for  decree,  that  the  judgment  of  the  court 
upon  the  apphcation  was  not  the  entry  of  a  chancery  decree,  reviewable 
here  de  novo  as  such.  That  being  so,  nothing  in  the  statue  differentiates 
this  judgment  from  judgments  as  to  which  an  exception  is  required,  in  or- 
der that  appellant  review  may  be  had.  Be  the  function  of  the  district 
court  what  it  may  in  entering  judgment  upon  the  finding  of  the  commis- 
sioner or  the  award  of  die  committee,  it  may  not  be  complained  of  after 
it  is  entered  by  one  who  made  no  objection  to  it  below  after  it  was  enter- 
ed. It  follows  appellants  may  have  no  relief  here  if  they  took  no  excep- 
tion below  to  the  judgment,  which  formulated  and  made  effective  that  of 
which  they  now  complain.  It  appears  by  the  abstract  for  appellee,  which, 
as  said,  has  not  been  met  by  certification,  that  neither  party  took  any  ex- 
ception, and  that  no  exception  was  entered.  Appellee  makes  this  point, 
and  we  find  nothing  in  the  argument  for  appellant  that  meets  it. 

In  our  opnion  the  action  of  the  district  court  must  be,  and  the  same 
is,  affirmed. 

Ladd,  C.  J.,  and  Evans,  Preston,  and  Stevens,  JJ.,  concur. 


SUPREME  COURT  OF  IOWA. 


STORM 

V. 

THOMPSON.     (No.  32339.)* 

1.  MASTER    AND   SERVANT— WORKMEN'S    COMPENSATION- 

PERFORMANCE  WITHIN  STATUTE— "CONTRACTOR" 
One  employed  to  remove  62  trees  preparatory  to  grading  a  street, 
to  be  paid  in  a  lump  sum,  he  furnishing  his  own  tools,  controlling  his 
own  time,  and  being  responsible  for  nothing  except  the  accomplishment 
of  the  removal  of  trees,  was  a  "contractor,"  within  Workmen's  Com- 
pensation Act,  §  16. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series  Contractor.) 

2.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION- 

STATUTE— DEFENSES. 

Workmen's  (Compensation  Act,  §  16,  must  be  presumed  to  have  used 
the  word  "contractor"  in  the  sense  it  is  commonly  employed,  and  in  which 
it  has  been  defined  by  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

Appeal  from  District  Court,  Polk  County;  Thos.  J.  Cnithrie,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  by  G.  W.  Storm 
against  George  O.  Thompson.  From  judgment  affirming  arbitrator's 
finding  for  defendant,  plaintiflF  appeals.  The  opinion  states  the  case. 
Affirmed. 

♦  Decision  rendered,  Jan.  23,  1919.    170  N.  W.  Rep.  403. 
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John  D.  Denison  and  Royal  &  Royal,  all  of  Dcs  Moines,  for  appellant 
Brockett,  Straus  &  Shaw  and  Frank  T.  Jensen,  all  of  Des  Moines, 
for  appellee. 

Weaver,  J.  The  plaintiflf  for  a  period  of  two  years  or  more  had 
made  a  business  of  what  he  calls  "tree  work."  Concerning  it  he  says  his 
occupation  was  "anything  to  be  done  with  trees,  such  as  trimming,  re- 
movmg,  and  chopping  them  down.  That  is  the  way  I  make  my  living." 
The  defendant  was  a  contractor  engaged  in  grading  a  city  street  The 
progress  of  this  work  appears  to  have  required  the  removal  of  certain 
trees  upon  the  land  through  which  a  way  for  the  street  was  being  cut 
On  March  17,  1917,  the  parties  entered  into  a  contract  for  the  removal  of 
the  trees.  The  agreement  was  in  writing  and,  omitting  the  signatures, 
reads  as  follows: 

*'This  contract,  entered  into  by  G.  W.  Storm,  party  of  the  first  part, 
and  G.  O.  Thompson,  party  of  the  second  part,  witnesseth: 

"The  party  of  the  first  part  agrees  to  remove  by  grubbing,  if  neces- 
sary, sixty- two  (62)  trees,  located  on  Sixth  avenue  between  Center  and 
School  streets,  for  the  sum  of  seventy-five  (75)  .dollars  and  the  wood  that 
said  trees  will  make. 

"Party  of  the  second  part  agrees  to  remove  stumps  from  job  and 
furnish  teams  to  haul  wood  to  No.  1060,  Sixth  avenue." 

Plaintiff  proceeded  with  the  work  mentioned  in  the  contract,  and 
while  so  engaged,  and  in  the  act  of  removing  one  of  the  trees,  he  was 
accidentally  injured  in  such  manner,  as  to  cause  the  loss  of  two  fingers  of 
his  left  hand.  On  the  theory  that  he  was  an  employee  engaged  in  the 
service  of  the  defendant  he  made  claim  for  the  allowance  of  damages 
under  the  Workmen's  Compensation  Act  (Code  Supp.  1913,  §§  2477nk— 
2477m51).  This  demand  was  resisted  by  the  defendant  on  the  ground  that 
plaintiff  was  not  its  employee  but  a  contractor,  and  as  such  did  not  come 
within  the  protection  of  the  statute.  The  majority  of  the  arbitration 
committee  to  whom  the  matter  was  submitted  found  against  the  plaintiff 
on  the  theory  that  he  was  not  an  employee  within  the  meaning  of  the 
compensation  act  but  a  contractor. 

On  the  hearing  before  the  court  the  contract -was  introduced  in  evi- 
dence, and  the  fact  of  plaintiff's  injury  shown.  In  addition  thereto 
plaintiff  testified  that  he  did  the  work  alone,  using  his  own  saws,  axes, 
ropes,  and  other  tools,  but  procured  or  borrowed  from  defendant  a  bar, 
pick,  and  shovel  for  temporary  use  on  some  parts  of  the  job.  As  the  defend- 
ant's steam  shovel  was  also  working  in  that  vicinity  and  it  was  necessary 
to  have  the  trees  nearest  the  front  of  the  shovel  removed  to  avoid  delay- 
ing its  operation,  it  was  understood  between  the  parties  that  this  work 
should  have  priority  of  attention,  and  on  several  occasions  the  defend- 
ant gave  directions  to  that  effect  Plaintiff  controlled  his  own  hours  and 
times  of  work  so  long  as  he  kept  it  ahead  of  the  shovel.  After  the  ac- 
cident defendant  furnished  a  man  to  complete,  or  to  asist  plaintiff  in  com- 
pleting, the  removal  of  the  trees. 

There  is  no  dispute  as  to  the  facts  in  the  case.  The  trial  court  affirm- 
ed the  arbitrators'  finding,  and  plaintiff  appeals 

The  Workmen's  Compensation  Act,  after  defining  the  word  "work- 
man" as  synonymous  with  "employee,"  and  meaning  any  person  who  has 
entered  into  the  employment  or  works  under  contract  of  service  for  an 
employer,  with  certain  special  exceptions,  attaches  to  such  definition  the 
following  proviso : 

"Provided  that  one  who  sustains  the  relation  of  contractor  with  any 
person,  firm,  association  (or)  corporation  ♦  ♦  ♦  shall  not  be  con- 
sidered an  employee  thereof."    Code  Supp.  2477m  16. 

The  question  we  have  to  consider  in  this  case  is  whether  the  plain- 
tiff's relation  to  the  defendant  as  shown  by  the  evidence  is  that  of  a  work- 
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man  or  employee  within  the  statutory  definition  of  the  term,  and  is  there- 
fore entitled  to  an  award  in  damages ;  or  is  to  be  regarded  as  a  contractor, 
and  therefore  not  within  the  protection  of  the  act 

Whether  the  distinction  thus  drawn  between  workman  and  contractor 
is  in  all  respects  logical  and  just  is  a  consideration  for  the  Legislature  and 
not  for  the  court,  which  nuast  apply  and  give  effect  to  the  statue  according 
to  its  plain  and  unequivocal  terms  The  only  debatable  question,  therefore, 
is  whether  upon  the  admitted  facts  the  arbitrators  and  the  trial  court  erred 
in  classing  plaintiff  as  a  contractor.  The  term  is  one  of  very  frequent  use 
in  commcm  speech,  and  its  meaning  has  often  been  considered  by  the 
courts.  As  is  not  unusual  in  judicial  definitions  of  even  the  most  familiar 
words,  it  has  been  variously  phrased  and  interpreted,  but  we  think  there 
has  been  developed  no  radical  difference  of  opinion  as  to  its  substantial 
meaning  or  effect  In  its  broadest  sense  every  person  who  enters  into  a 
contract  or  takes  upon  himself  contract  obligations  of  any  kind  is  a  con- 
tractor^ but  as  ordinarily  used  it  is  applied  to  any  person  "who  in  pursuit 
of  an  independent  business  undertakes  to  do  a  specific  piece  of  work  for 
other  persons,  using  his  own  means  and  methods,  without  submitting  him- 
self to  their  control  in  all  its  details ;  the  true  test  of  a  'contractor*  appear- 
ing to  be  that  he  renders  the  service  in  the  course  of  an  independent  oc- 
cupation, representing  the  will  of  his  employer  only  as  to  the  result  of  his 
work  and  not  as  to  the  means  by  which  it  is  accomplished."  Jann's  Adm'r 
v.  McKnight,  117  Ky.  655,  788  S.  W.  862;  Caldwell  v.  Railway  Co.,  161 
Ala-  395,  49  South.  674;  Halstead  v.  Stahl,  47  Ind.  App.  600,  94  N-  E.  1056; 
Carey  v-  Jones,  187  111.  203,  58  N.  E.  347;  Humpton  v.  Unterkircher,  97 
Iowa,  514,  66  N.  W.  776;  Carlson  v.  Stocking,  91  Wis.  432,  65  N.  W.  58; 
Madix  V.  Brewing  Co.,  154  Wis.  448,  143  N.  W.  189;  Parrot  v.  Railway 
Co.,  127  Iowa,  419,  103  N.  W.  352;  2  Words  and  Phrases,  p.  1534. 

[1,  2]  Tested  by  this  rule,  which  seems  to  fairly  reflect  the  consensus 
of  judicial  opinion,  Uiere  can  be  little  doubt  of  the  correctness  of  the  deci- 
sion of  the  trial  court  in  this  case.  The  plaintiff  made  a  specialty  of  this 
kind  of  work,  and  had  supplied  himself  with  substantially  all  the  tools  and 
appliances  necessary  for  the  performance  of  such  jobs.  His  agreement 
with  the  defendant  was  to  produce  a  certain  result,  to  wit,  the  removal  of 
62  trees  standing  on  a  described  tract  of  ground.  The  method  and  man- 
ner of  their  removal  was  left  wholly  to  his  own  choice  and  discretion  ex- 
cept that  the  trees  should  be  "grubbed"  where  necessary.  No  right  to  con- 
trol or  direct  the  work  was  reserved  to  the  defendant,  though  plaintiff  says 
it  was  understood  that  he  was  to  keep  in  front  of  the  steam  shovel  in  or- 
der to  clear  the  way  for  its  operation.  He  was  not  limited  in  the  time  for 
the  performance  of  the  work  except  as  the  law  implied  a  duty  to  complete 
it  within  a  reasonable  period.  He  controlled  his  own  time,  and  was  in  all 
essential  respects  his  own  master,  being  answerable  to  the  defendant  for 
nothing  except  the  accomplishment  of  the  promised  result,  the  removal  of 
the  trees ;  or,  if  we  go  beyond  the  writing,  the  removal  of  the  trees  in  such 
time  as  not  to  delay  the  operation  of  the  steam  shovel  with  which  defend- 
ant was  doing  the  grading  through  the  land  from  which  the  trees  were 
to  be  taken.  To  say  that  under  these  circumstances  the  plaintiff  was  not  a 
contractor,  but  an  ordinary  employee  or  servant,  is  quite  impossible,  unless 
we  are  ready  to  disregard  all  precedent.  The  statute  must  be  presumed 
to  have  used  the  word  "contractor"  in  the  sense  in  which  the  term  is  com- 
monly employed,  and  in  which  it  has  been  defined  by  the  courts,  and  we 
are  satisfied  that  plaintiff's  own  showing  brings  him  very  clearly  within 
that  class. 

This  decision  is  in  no  way  out  of  harmony  with  any  of  the  authori- 
ties cited  by  appellant,  unless  it  be  Rheinwald  v.  B.  B.  &  S.  Co.,  168  App^ 
Div.  425,  153  N.  Y.  Supp.  598.  That  decision  seems  to  have  been  reversed 
on  appeal  (see  174  App.  Div.  935,  160  N.  Y.  Supp.  1144),  and  cannot  be 
considered  as  of  controlling  authority. 
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The  trial  court  did  not  err  in  holding  plaintiff  to  be  a  contractor^  and 
not  an  employee  within  the  terms  of  the  compensation  act,  and  the  judg- 
ment is  a£^med. 

Ladd,  C.  J.,  and  Stevens,  Preston,  and  Gaynor,  JJ.,  concur- 


♦  •# 


SUPREME  COURT  OF  KANSAS. 


GADBERRY 

V, 

HUTCHINSON  EGG  CASE  FILLER  CO.     (No.  21810.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

LAW— IN  OR  ABOUT  FACTORY— ARISING  OUT  OF  AND  IN 

THE  COURSE  OF  EMPLOYMENT. 

In  a  case  under  the  Workmen's  Compensation  Act,  it  was  shown  that 
the  factory  where  the  plaintiff  was  employed  was  located  60  feet  distant 
from  another  factory;  that  between  them  was  maintained  a  runway  across 
which  the  employees  of  both  factories  took  material  from  one  to  the 
other;  that  plaintiff  while  so  engaged  was  accidentally  thrown  from  the 
runway  and  injured.  Held,  that  he  was  injured  by  an  accident  "arising 
out  of  and  in  the  course  of  his  employment"  on,  in,  or  about  the  factory 
of  the  defendant        ^ 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  371.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— DISABILITY— JUDGMENT— FINDINGS. 

The  special  findings  of  the  jury  that  the  extent  of  plaintiff's  disability 
is  "about  50  per  cent.,"  and  that  he  would  be  able  to  earn  in  the  future 
in  some  other  suitable  employment  "about  50  per  cent."  of  his  usual 
wages,  are  held  to  be  a  finding  of  one-half  disability;  and  where,  in  such 
a  case,  the  jury  by  the  general  verdict  awards  damages  of  about  63  per 
cent,  held,  that  the  judgment  should  be  reduced  to  allow  the  plaintiff  to 
recover  on  a  basis  of  one-half  disability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  411.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— ALLOWANCES— STAY  OF  EXECUTION. 

Under  the  provision  of  the  Workmen's  Compensation  Act  that,  "in 
fixing  the  amount  of  the  payment,  allowance  shall  be  made  for  any  pay- 
ment or  benefit  which  the  workman  may  receive  from  the  employer  during 
his  period  of  incapacity"  (Gen.  Stat.  1915,  §  5906),  an  allowance  for 
hospital  charges  and  medical  attendance  of  a  reasonable  amount  actually 
incurred  by  defendant  for  the  benefit  of  the  workman  is  proper  (Bundy 
V.  Products  Co.,  103  Kan.  40,  43,  172  Pac.  1020),  and,  where  the  defendant 
has  been  rendered  liable  for  such  expenses,  the  court  is  justified  in  order- 
ing a  stay  of  execution  until  the  charges  are  paid  and  the  defendant  is 
released   from  liability. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [17].) 

♦  Decision  rendered,  Jan.  11,  1919.    177  Pac.  Rep.  834.    Syllabus  by  the 
Court 
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Appeal  from  District  Court,  Reno  County. 

Action  under  the  Workmen's  Compensation  Law  by  Fred  Gadberry, 
a  minor,  by  M.  Gadberry,  his  mother  and  next  friend,  against  the  Hutchin- 
son Egg  Case  Filler  Company.  Judgttaent  for  pUuntiff,  and  defendant 
appeals.    Modified  and  affirmed. 

C.  M.  Williams  and  D-  C-  Martindell,  both  ^f  Hutchinson,  for 
appellant 

James  L.  Hogin  and  Roy  R.  Hubbard,  both  of  Kansas  City,  Kan., 
and  A.  P.  Leacy,  of  Kansas  City,  Mo.,  for  appellee. 

Porter,  J.  In  an  action  under  the  Workmen's  Compensation  Law 
(Gen.  St-  1915,  §§  5896-5942),  plaintiff  recovered  judgment,  and  defendant 
appeals. 

[1]  Plaintiff  was  in  the  employ  of  the  Hutchinson  Egg  Case  Filler 
Company.  That  company  and  the  Hutchinson  Box  Board  &  Paper  Com- 
pany occupied  adjoining  tracts  of  land,  upon  which  their  factories  were 
located;  a  space  of  about  60  feet  separating  their  main  buildings.  At 
each  factory  there  was  a  platform  dock,  and  these  were  connected  by 
a  nmway  over  which  strawboard  and  other  material  used  in  the  egg  case 
factory  were  conveyed  from  the  box  board  factory.  The  employees  of 
defendant  would  go  over  this  runway,  where  they  would  get  trucks  loaded 
with  the  strawboard  and  take  them  across  to  the  defendant's  factory- 
The  runway  crossed  over  a  switch  track  located  between  the  two  factories ; 
and,  whenever  a  box  car  happened  to  be  on  the  switch  track,  the  floor  of 
the  car  would  be  used  as  a  part  of  the  runway,  a  sheet  of  steel  about 
six  feet  square  being  laid  between  the  car  and  the  defendant's  dock,  and 
the  space  between  the  car  and  the  box  board  compan/s  dock  being  bridged 
in  the  same  way,  so  that  a  continuous  passage  could  be  had  between  the 
two  factories.  On  the  day  plaintiff  was  injured,  he  was  sent  to  the 
box  board  factory  to  get  a  truck  loaded  with  straw  board  weighing  about 
2,400  pounds,  and  with  the  help  of  an  employee  of  the  box  board  company, 
was  returning  by  way  of  the  connecting  runway,  when  the  sheet  of  steel 
between  the  defendant's  dock  and  the  floor  of  the  box  car  slipped,  throw- 
ing plaintiff  between  the  car  and  the  dock.  The  truck  fell  upon  him  and 
he  sustained  serious  injuries. 

The  defendant  demurred  to  the  evidence  on  the  ground  that  plaintiff 
was  not  shown  to  have  received  his  injuries  while  "on,  in  or  about"  the 
factory  or  plant  where  he  was  employed.  It  is  urged  that  the  court  erred 
iq  overruling  the  demurrer.  In  view  of  the  undisputed  facts,  the  point  hard- 
ly rises  to  the  dignity  of  a  serious  contention.  It  cannot  be  said  that  the 
facts  bring  the  case  within  the  doctrine  of  Bevard  v.  Coal  Co.,.  101  Kan. 
207,  165  Pac.  657,  where  it  was  held  that  a  demurrer  to  the  petition  was 
properly  sustained  because  the  accident  did  not  occur  on,  in,  or  about  a 
mine,  within  the  meaning  of  the  compensation  act  In  that  case  the  defend- 
ant operated  two  open  pit  coal  mines,  a  quarter  of  a  mile  apart.  The  work- 
man was  a  messenger  and  had  left  one  mine  on  an  errand  and  had  not 
arrived  at  the  other  when  he  was  injured  on  the  premises  of  a  railway 
company  which  lay  between  the  two  mines. 

In  another  Tecent  case,  Hicks  v.  Swift  &  Co.,  101  Kan.  760,  168  Pac 
905,  the  same  question  arose  where  the  injured  workman  was  employed 
to  drive  a  truck  for  the  delivery  of  meat  from  the  defendant's  packing 
house  in  Kansas  City,  Kan.,  to  its  customers  in  Kansas  City,  Mo.,  and  was 
injured  by  a  box  of  meat  falling  on  him  while  he  was  making  a  delivery 
several  miles  from  the  packing  house.  It  was  held  that  he  was  not  injured 
on,  in,  or  about  the  factory  where  he  was  employed.  In  the  present  case, 
plaintiff,  at  the  time  of  his  injury,  was  within  a  few  feet  of  the  dock  which 
was  a  part  of  the  defendant's  factory.  Under  the  instructions  of  his  fore- 
man, he  took  a  previously  defined  route  between  the  two  factories  over  a 
connecting-way  which  was  used  in  his  employer's  business.    We  think  the 
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entire  runway  from  the  defendant's  factory  over  to  the  factory  of  the  box 
board  company  was  within  such  close  proximty  to  the  defendant's  place 
of  business  and  so  used  as  part  of  it  that  if  the  injury  had  happened  under 
the  same  drcustance,  but  on  the  other  side  of  the  box  car,  or  on  the  other 
end  of  the  runway,  or  even  on  the  dock  of  the  other  factory,  it  might  well 
be  said  that  the  plaintiff  was  injured  while,  in,  on,  or  about  the  factory 
and  premises  of  his  employer. 

[2]  The  plaintiff  was  earning,  at  the  time  of  his  injury,  a  weekly 
wage  of  $13.  In  answer  to  special  questions,  the  jii^ry  found  that  he  was 
not  totally  incapacitated,  but  was  incapacitated,'  to  the  extent  of  "about 
50  per  cent,"  and  that  he  will  be  able  to  earn  in  the  future  in  some  suitable 
employment  "about  50  per  cent"  of  his  former  wages.  While  the  record 
does  not  show  the  precise  number  of  days  he  was  totally  disabled,  it  is 
practically  conceded  by  both  parties  that  he  was  totally  incapacitated  for 
the  period  of  about  26  weeks.  Under  the  statute  he  was  entitled  during 
total  disability  to  one-half  his  usual  earnings,  which  would  amount  to 
$1G9.  It  is  conceded  that  the  defendant  paid  him  during  this  period 
$168.84,  which  is  substantially  the  full  amount  for  the  time  he  was  totally 
disabled.  The  jury  assessed  the  amount  of  his  recovery  as  $1,768.84,  less 
$168.84,  or  $1,600. 

The  defendant  contends  that  the  special  findings  show  that  the  gen- 
eral verdict  is  for  an  excessive  amount  The  contention  is  based  upon 
the  two  findings  of  the  jury  that  the  extent  of  the  plaintiff's  disability  is 
"about  50  per  cent."  Of  course  if  the  jury  meant  by  these  findings  that 
he  was  disabled  to  the  extent  of  one-half  of  his  earning  capacity  and 
would  be  able  to  earn  in  the  future  in  some  other  suitable  employment 
one-half  of  his  usual  wage,  the  judgment  is  excessive,  because,  after 
allowing  for  26  weeks'  total  disability,  there  remained  390  weeks  for 
which  compensation  should  be  allowed  at  50  per  cent,  of  the  difference 
between  what  plaintiff  was  earning  before  the  injtiry  and  what  he  would 
earn  afterwards,  which  would  be  $3.25  per  week,  or  $1,267.50.  The 
verdict  was  for  $1,600.  The  plaintiff  cites  authorities  defining  the  word 
"about"  as  meaning  more  or  less  than  a  definite  quantity,  and  holding 
that  there  is  no  fixed  rule  for  determining  the  degree  of  contraction  or 
expansion  which  may  be  applied  to  the  term  "about"  It  is  conceded  that 
the  general  verdict  is  based  on  about  63  per  cent,  of  total  disability,  and 
plaintiff  insists  that,  in  order  to  harmonize  the  special  verdict  with  the 
general  verdict,  the  expression  "about  50  per  cent"  must  be  held  to 
include  63  per  cent,  which  is  the  amount  they  allowed.  We  cannot  agree 
with  this  contention.  It  is  obvious  that  the  jury  meant  that  plaintiff  was 
incapacitated  by  his  injuries  50  per  cent.,  and  would  be  able  to  earn  in  the 
future  by  some  suitable  emplo3rment  that  per  cent,  of  his  former  wages. 
It  is  impossible  for  a  jury  to  determine  the  precise  extent  of  disability 
sustained  in  cases  of  this  kind;  it  can  only  be  approximated,  but  where, 
in  attempting  to  fix  the  extent  of  disability^  the  jury  do  not  state  the 
exact  amount  of  wages  which,  in  their  opinion,  plaintiff  will  be  able  to 
earn,  or  the  amount  of  wages  he  will  earn  less  than  his  former  wages  or, 
in  other  words,  do  not  fix  the  amount  of  his  disability  in  dollars  and 
cents  of  earning  capacity,  there  is  only  one  way  thay  can  approximate 
the  extent  of  the  disability  or  loss  of  earning  power,  and  that  is  by  stating 
it  in  the  form  of  a  fraction  or  percentage.  When  they  said  "about  50  per 
cent,"  they  meant  the  same  as  if  they  had  said  "about  one-half."  If 
they  had  intended  to  find  the  disability  to  be  63  per  cent,  they  would  not 
have  used  the  expression  "about  50  per  cent."  It  is  clear  that  the  general 
verdict  is  excessive,  and  that  the  correct  amount  is  a  mere  matter  of 
computation. 

[3]  After  the  motion  for  a  new  trial  had  been  overruled,  defendant 
offered  to  show  that  it  employed  a  doctor  to  attend  plaintiff  and  also 
became  liable  for  his  hospital  expenses.  The  court  thereupon  ordered  a 
stay  of  execution  on  the  judgment  until  it  was  shown  that  these  bills,  to 
the  amount  of  $216.65,  had  been  paid  and  the  defendant  released  from 
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liability.  Without  any  claim  that  the  services  were  not  rendered  or  that 
the  charges  were  not  proper,  plaintiff  prosecutes  a  cross-appeal  based 
upon  the  summary  manner  in  which  the  court  disposed  of  the  matter,  and 
contends  that  it  was  unfair  to  him  for  the  court  to  make  the  order  without 
the  formal  introduction  of  evidence,  and  also  that  it  was  a  question  which 
should  have  been  submitted  to  the  jury.  The  main  purpose  of  calling  a 
jury  in  a  compensation  case  is  to  determine  disputed  questions  of  fact 
raised  by  the  pleadings,  and  the  issues  are  usually  confined  to  the  inquiry 
whether  plaintiff's  injuries  were  occasioned  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  and  particularly  to  the  question 
of  the  extent  of  his  disability.  No  issue  was  raised  by  the  pleadings  in- 
volving the  right  of  defendant  to  have  credit  for  the  expenses  incurred 
for  medical  care  furnished  the  plaintiff.  But  if  the  plaintiff  received  the 
benefit  of  the  services  furnished,  justice  and  fair  dealing,  as  well  as  the 
provisions  of  the  statute,  require  him  to  credit  the  judgment  with  the 
amount  of  the  expense,  or  to  pay  the  expense  himself.  The  spirit  and 
purpose  of  the  compensation  act  will  not  permit  him  to  take  any  tech- 
nical advantage  of  the  manner  in  which  the  order  was  made.  In  a  similar 
situation  in  the  case  of  Btmdy  v.  Products  Co.,  103  Kan.  40,  43,  172  Pac 
1020,  the  plaintiff  was  required  to  remit  from  the  judgment  the  amount 
of  a  like  daim  under  the  provisions  of  section  5906,  Gen.  Stat.  1915,  whicli 
declares  that — 

''In  fixing  the  amount  of  the  payment,  allowance  shall  be  made  for 
any  payment  or  benefit  which  the  workman  may  receive  from  the  em- 
ployer during  his  period  of  incapacity." 

To  the  same  effect,  see  Cain  v.  Zinc  Co.,  94  Kan.  679,  146  Pac.  1165, 
148  Pac.  251. 

The  judgment  will  be  modified  by  reducing  it  to  the  amount  which  the 
plaintiff  is  entitled  to  recover  for  390  weeks  at  $325  a  week-  In  all  other 
respects,  the  judgment  and  orders  of  the  trial  court  arc  affirmed. 

All  the  Justices  concurring. 


SUPREME  COURT  OF  KANSAS. 


WHITE 

V. 

KANSAS   CITY  STOCKYARDS   CO.     (No.  21832.)* 

1.  MASTER  AND  SERVANT— INJURY  TO  EMPLOYEE— PRANKS 

OF  FELLOW  SERVANT. 

An  employer  is  liable  under  the  Workmen's  Compensation  Act  for 
injuries  sustained  by  an  employee  from  an  electric  shock  caused  by  a 
mischievous  prank  of  his  fellow  workmen,  when  it  is  shown  that  the 
perpetration  of  such  pranks  had  become  a  custom  on  the  employer's 
premises,  and  consequently  had  become  an  incident  to  the  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

2.  MASTER    AND    SERVANT  — KNOWLEDGE   OF   FOREMAN  — 

NOTICE  TO  MASTER-^'FOREMAN." 

The  person  designated  by  the  master  to  direct  the  work  of  employees 
is  a  ** foreman,"  however  limited  in  other  respects  his  authority  may  be; 

♦  Decision  rendered,  Jan.  11,  1919.    177  Pac  Rep.  522.    Syllabus  by  the 
Court 
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and  the  knowledge  of  such  foreman  that  dangerous  practical  jokes  were 
being  perpetrated  by  some  of  his  employees  at  the  expense  of  other  em- 
ployees was  notice  to  the  master. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases,  first  and   Second 
Series,  Foreman.) 

Appeal  from  District  Court,  Wyandotte  County. 
Action  by  W.  P.  White  against  the  Kansas  City  Stockyards  Com- 
pany.   Judgment* for  plaintiff,  and  defendant  appeals.    Affirmed.   • 

W.  L.  Wood,  of  Kansas  City,  for  appellant. 

J.  K.  Cubbison  and  W^  C  Holt,  both  of  Kansas  City,  Mo.,  for 
appellee. 

Dawson,  J.  [1]  The  plaintiff  was  given  judgment  under  the  work- 
men's Compensation  Act  (Laws  1911,  c.  218,  as  amended  by  Laws  1913, 
c  216)  against  the  defendant,  who  was  his  employer.  Plaintiff's  injuries 
were  occasioned  through  a  mischievous  prank  perpetrated  upon  him  by 
some  of  his  fellow  workmen.  They  fastened  an  electrically  charged  wire 
to  an  iron  door  on  the  defendant's  premises.  Plaintiff  had  to  pass  through 
this  door  when  his  day's  work  was  done  and  when  he  had  washed  and 
dressed  to  go  home.  On  touching  the  gate,  plaintiff  was  severely  shocked 
and  more  or  less  permanently  injured. 

It  is  needless  to  discuss  the  question  whether  plaintiff  was  injured  in 
the  course  of  his  employment.  Under  not  dissimilar  circumstances,  it  has 
been  so  held  in  this  state.  Sedlock  v.  Mining  Co.,  98  Kan.  680,  159  Pac 
9,  L.  R.  A.  1917B,  372;  Monson  v.  Battelle,  162  Kan.  208,  170  Pac.  801, 
SyL  par.  3;  Id.,  103  Kan.  470,  173  Pac.  927. 

It  has  also  been  held  that,  while  ordinarily  a  master  is  not  liable 
under  the  compensation  act  for  injuries  to  a  workman  which  have 
been  caused  through  the  mischievous  pranks  and  sportive  jokes  of  his 
coemployees,  yet  the  rule  is  otherwise  where  the  master  has  knowingly 
permitted  such  mischievous  pranks  to  continue.  In  such  cases  the  dan^r 
of  injury  becomes  an  incident  of  the  employment.  Stuart  v.  Kansas  Oty) 
102  Kan.  307,  310,  171  Pac  913. 

[2]  The  serious  contention  in  this  case  is  that  the  master  did  not  know 
that  such  pranks  were  being  perpetrated  on  its  premises.  It  would  not  be 
unjust  to  say  that  the  master  should  have  known  and  was  chargeable  with 
notice,  for  this  same  mischievqus  and  dangerous  prank  had  been  practiced 
frequently  on  other  workmen  off  and  on  for  several  weeks  or  months 
before  plaintiff  was  injured.  Here,  however,  it  was  shown  that  plaintiff's 
foreman,  the  man  who  directed  his  work,  was  one  of  the  perpetrators  of 
the  misdiief  which  injured  the  plaintiff.  This  foreman  knew  this  par- 
ticular prank  had  become  a  custom  on  the  employer's  premises.  De- 
fendant contends  that  this  person  was  not  a  foreman,  but  the  great 
weight  of  the  evidence  is  to  the  contrary.  It  is  true  that  this  foreman 
had  no  general  authority,  but  he  was  the  person  whom  plaintiff  had  to 
obey  while  in  defendant's  employment.  To  that  extent  he  was  a  foreman, 
and  his  knowledge  of  the  electrical  mantrap  on  the  door  was  notice  to  his 
principal. 

No  error  appears  in  the  record,  and  the  judgment  is  affirmed. 

Johnston,  C.  J.,  and  Mason,  West,  and  Marshall,  JJ.,  concurring. 

Burch  and  Porter,  JJ.,  concur  on  the  ground  the  master  was  charge- 
able with  notice  on  account  of  the  notoriety  and  long  continued  existence 
of  the  practice. 
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COURT  OF  APPEALS  OF  MARYLAND. 


F.  B.  BEASMAN  &  CO.  et  al. 

V. 

BUTLER.    (No.  40.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— INJURY    ARISING    OUT    OF    EMPLOYMENT— QUES- 
TION FOR  JURY. 

Where  a  servant  employed  in  work  of  clearing  ground  for  a  United 
States  military  cantonment  was  injured  while  on  his  way  from  sleeping 
quarters,  provided  by  contractor,  to  begin  work,  being  run  over  by  a 
passing  motor  truck,  used  by  contractor  to  convey  men  to  work,  whether 
or  not  accident  arose  out  of  and  in  course  of  his  emplo)rment  held  for 
jury  in  trial  on  appeal  from  award,  in  view  of  Workmen's  Compensation 
Law,  §  56. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  (417[7].) 

2.  MASTER    AND    SERVIANT  —  WORKMEN'S    COMPENSATION 

ACT— EXTRAHAZARDOUS  EMPLOYMENT. 

Whether  a  day-laborer  engaged  in  cutting,  piling,  and  burning  brush 
in  cleaning  a  site  for  a  military  cantonment  was  engaged  in  an  "extra- 
hazardous employment"  within  the  meaning  of  the  Workmen's  Compen- 
sation Law  held  for  the  jury,  in  trial  on  appeal  from  award;  especially 
in  view  of  section  56.  j 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  417[7]) 

3.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— WILLFUL  MISCONDUCT. 

Whether  a  servant  was  guilty  of  "willful  misconduct"  within  the 
meaning  of  the  Workmen's  Compensation  Law,  in  attempting  to  climb 
onto  the  side  of  a  motor  truck  traveling  five  or  six  miles  an  hour  held 
for  the  jury  in  trial  on  aM>cal  from  award;  especially  in  view  of 
section  56. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7]) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

—EVIDENCE— REBUTTAL. 

In  a  proceeding  to  obtain  compensation  under  the  Workmen's  Com- 
pensation Law,  where  it  had  been  testified  in  behalf  of  the  employer  that 
servant  had  willfully  attempted  to  climb  the  side  of  a  moving  motor  truck, 
testimony  in  behalf  of  servant  that  another  man  had  been  run  over  near 
the  place,  and  about  the  same  time  that  the  servant  was  injured,  was 
admissable  to  show  that  witness  of  employer  was  testifying  as  to  the 
other  occurrence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

Appeal  from  Superior  Court  of  Baltimore  City;  Walter  I.  Dawkins, 
Judge. 

"To  be  officially  reported." 

Proceedings  under  the  Workmen's  Compensation  Act  by  Ernest 
Butler  to  obtain  compensation  for  injuries,  opposed  by  F.  B.  Beasman  & 
Co.,  the  employer,  and  the  United  States  Fidelity  &  (Guaranty  Company, 
insurer.  There  was  an  award,  which  was  confirmed  by  the  superior  court 
of  Baltimore  city,  and  the  employer  and  insurer  appeal.    Affirmed, 

♦  Decision  rendered,  Dec.  10,  1918.    105  Atl.  Rep.  409. 
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Argued  before  Boyd,  C.  J.,  and  Briscoe,  Burke,  Thomas,  Pattisoo, 
Urner,  and  Stockbridge,  JJ. 

Guion  Miller,  of  Easton  (Bartlett,  Poe  &  Clagett,  of  Baltimore,  on 
the  brief),  for  appellants. 

Charles  W.  Main,  of  Baltimore,  for  appellee. 

Urner,  J.  The  appellee,  Ernest  Butler,  was  employed  as  a  day- 
laborer  by  F.  B.  Beasman  &  Co.,  contractors,  in  the  work  of  clearing 
ground  for  the  United  States  military  cantonment  known  as  Camp  Meade. 
While  Butler  was  on  his  way  from  the  sleeping  quarters,  provided  by  the 
contractors,  to  b^in  work  at  the  place  to  which  he  was  assigned,  his  left 
foot  was  run  over  and  partly  crushed  by  the  wheel  of  a  passing  motor 
truck.  The  state  Industrial  Accident  Commission,  upon  application  of 
the  injured  man  for  compensation,  and  after  due  hearing,  decided  that 
the  injury  arose  out  of  and  in  the  course  of  Butler's  employment,  and 
directed  weekly  payments  of  specified  amounts  to  be  made  to  him  by  his 
employers  and  the  United  States  Fidelity  &  Guaranty  Company  as  their 
insurer,  for  the  period  and  according  to  the  rates  prescribed  by  statute. 
On  appeal  by  the  employers  and  insurer  to  the  superior  court  of  Baltimore 
dty,  the  award  to  the  claimant  was  confirmed  as  the  result  of  the  verdict 
of  a  jury  in  his  favor.  A  further  appeal,  as  permitted  by  law,  has  brought 
the  case  to  this  court. 

[1]  The  appellants  complain,  in  part,  of  the  refusal  by  the  superior 
court  to  grant  a  prayer  l^  which  they  proposed  to  have  the  jury  instructed 
that  there  was  no  evidence  in  the  case  legally  sufficient  to  prove  that  the 
appellee  sustained  personal  injury  through  an  accident  "arising 
out  of  and  in  the  course  of  his  employment."  Such  an  instruction  could 
not  properly  have  been  granted  under  the  circumstances  of  this  case,  in 
view  of  the  statutory  rule  relating  to  the  burden  of  proof  in  sruch  cases, 
as  construed  and  applied  by  this  court  in  recent  decisions.  It  is  provided 
by  the  Workmen's  Compensation  Law  that  in  all  court  proceedings  which 
it  authorizes  the  decision  of  the  state  Industrial  Accident  Commission 
"shall  be  prima  facie  correct  and  the  burden  of  proof  shall  be  upon  the 
party  attacking  the  same."  Code  art.  101,  §  56.  In  Jewel  Tea  Co.  v. 
Weber,  132  Md-  178,  103  Atl-  476,  and  in  Coastwise  Shipbuilding  Co.  v. 
Tolson,  132  Md.  203,  103  Atl.  478,  where  the  question  now  under  consider- 
ation was  involved,  the  trial  court  was  asked  to  rule  as  a  matter  of  law 
that  the  evidence  was  not  legally  sufficient  to  prove  that  the  claimant's 
injury  arose  out  of  and  in  the  course  of  his  employment,  this  being  one  of 
the  statutory  conditions  for  his  recovery  of  compensation,  but  it  was  held 
by  the  court,  in  its  affimance  of  the  judgments  appealed  from,  that  as 
the  burden  was  on.  the  appellant  to  show  that  the  finding  of  the  com- 
mission was  incorrect,  "it  was  for  the  jury  to  determine  the  question  of 
fact  presented  by  the  appeal,  and,  among  them,  the  question  whether  the 
injury  sustained  by  the  deceased  arose  out  of  and  in  the  course  of  his 
employment,  ♦  ♦  ♦  and  the  court  was  not  authorized  to  say  that  the 
appellant  had  met  the  burden  imposed  on  it,  or  to  assume  a  fact  to  be 
found  by  the  jury." 

In  the  Weber  Case  the  claim  was  made  on  account  of  the  death  of 
a  man,  employed  as  a  driver  and  salesman  to  travel  through  the  country 
with  a  team  of  mules  and  a  wagon,  taking  orders  for  and  delivering  goods, 
and  who  was  kicked  and  fatally  injured  by  one  of  the  mules  as  they  were 
being  placed  in  a  stable  at  the  end  of  a  day's  work.  The  claim  in  the 
Tolson  Case  was  by  a  shipyard  laborer  whose  hand  became  infected  as  a 
result  of  being  stung  by  an  insect  or  pricked  by  some  sharp  object  as  he 
was  in  the  act  of  lifting  an  old  piece  of  piling  from  the  sand  in  which  it 
was  partly  imbeded.  In  each  of  those  cases  the  question  whether  the  ac- 
cident arose  out  of  and  in  the  course  of  the  employment  had  been  decided 
in  favor  of  the  claimant  by  the  state  Industrial  Accident  Commission,  and 
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consequently  the  burden  of  proof,  as  provided  by  the  statute,  rested  upon 
the  party  appealing  from  that  determination.  It  was  clear  that  the  issues 
of  fact  there  presented  could  not  properly  have  been  withdrawn  from  the 
jurjr  at  the  instance  of  appellants  charged  with  such  a  burden.  The  same 
ruhng  is  required  by  the  present  record. 

In  this  case  there  is  evidence  that  the  claimant  was  injured  at  the  site 
of  the  camp  where  he  was  employed,  and  while  going  to  work  from  the 
quarters  provided  by  his  employer,  along  a  road  made  for  camp  purposes, 
and  that  the  injury  was  inflicted  by  a  motor  truck  used  by  his  employer 
in  conveying  men  to  their  places  of  work  on  the  grounds  in  process  of 
being  cleared.  Whether  the  accident  occurring  under  such  circumstances 
arose  out  of  and  in  the  course  of  the  employment  was  a  question  of  fact 
which  the  appellants  were  not  entitled  to  have  withdrawn  from  the  jury 
upon  the  theory  that  they  had  met  the  burden  of  proving  the  contrary. 

The  appellants  also  sought  to  have  the  jury  instructed,  in  effect,  that 
if  they  should  find  certain  facts,  which  we  have  stated,  as  to  the  time  and 
place  of  the  accident,  then  the  appellee's  injury  did  not  arise  out  of  and 
in  the  course  of  his  employment,  and  he  was  not  entitled  to  recover.  This 
proposal  to  direct  and  control  the  inference  to  be  drawn  by  the  jury 
from  the  facts  to  which  the  prayer  referred  was  properly  refused. 

[2]  Another  instruction  proposed  by  the  appellant,  and  rejected  by 
the  court  below,  was  based  upon  the  theory  that  there  was  no  legally 
sufficient  evidence  that  the  appellee  was  engaged  in  an  extrahazardous 
employment,  within  the  provisions  of  the  statute,  at  the  time  he  was  in- 
jured. The  work  undertaken  by  the  contractors  who  employed  the  appellee 
was  to  clear  the  timber  off  the  land  on  which  Camp  Meade  was  to  be 
located.  The  appellee  testified  that  he  had  been  engaged  in  cutting,  piling, 
and  burning  brush  and  clearing  the  land,  and,  as  already  stated,  that  the 
motor  truck  which  injured  him  was  customarily  used  by  his  employers  on 
the  camp  road  over  which  he  was  going  to  his  work.  This  evidence  as 
to  the  nature  and  conditions  of  the  appellee's  service  was  before  the  state 
Industrial  Accident  Commission  when  they  decided  as  to  the  validity  of 
the  appellee's  claim  under  the  Workmen  s  Compensation  Act.  Its  de- 
cision necessarily  involved  a  determination  that  his  employment  was  extra- 
hazardous within  the  meaning  of  the  statute,  which,  after  specifying  a  large 
number  of  occupations  as  being  subject  to  that  diaracterization,  declares 
that  it  is  intended  to  apply  to  all  extrahazardous  emplo3rments  in  addition 
to  those  which  it  eniunerates.  While  the  act  does  not  in  terms  mention 
the  work  of  clearing  timber  from  land,  it  designates  the  closely  related 
work  of  lumbering  as  being  extrahazardous.  The  question  whether  Ac 
appellee's  employment  was  of  that  character,  under  all  the  circumstances, 
was  an  issue  which  he  was  entitled  to  have  submitted  to  the  jury, 
especially  as  the  burden  was  upon  the  appellant  to  show  that  the  finding 
of  the  commission  upon  that  point  was  erroneous. 

[3]  There  was  evidence,  adduced  by  the  appellants,  tending  to  prove 
that  the  accident  on  which  the  appellee  bases  his  claim^was  the  result  of 
an  unsuccessful  effort  which  he  is  said  to  have  made  to  climb  on  the  side 
of  the  motor  truck  as  it  passed  him  on  the  roadway.  Upon  this  testimony, 
which  is  in  conflict  with  that  of  the  appellee  and  others,  the  appellants 
asked  the  court  below  to  instruct  the  jury  that,  if  they  found  the  appellee 
to  have  been  injured  while  he  was  in  the  act  of  attempting  to  board  a 
rapidly  moving  automobile  truck,  and  if  they  found  such  act  to  have  been 
manifestly  dangerous,  and  not  required  by  his  duties  or  the  interests  of 
his  employers,  then  such  act  constituted  willful  misconduct  which  dis- 
entitled him  to  a  verdict  in  his  favor. 

In  the  recent  case  of  Baltimore  Car  Foundry  Co.  v.  Ruzicka,  132 
Md.  491,  104  Atl.  167,  we  had  occasion  to  consider  the  statutory  provision, 
here  also  relied  upon  in  support  of  the  prayer  last  mentioned,  that  no 
employee,  or  his  dependents,  should  be  entitled  to  an  award  under  the 
Workmen's  Compensation  Act  on  account  of  any  injury  caused  by  his 
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willful  misconduct.  It  was  held  in  that  case,  upon  the  evidence,  that  the 
accident  in  which  Ruzicka  lost  his  life  was  the  result  of  his  own  negligence 
in  passing  between  two  cars  which  were  about  to  be  moved,  but  that  this 
act,  while  very  imprudent,  could  not  properly  be  described  as  "willful 
misconduct**  because  it  "lacked  the  element  of  deliberate  impropriety 
which  those  words  imply.  It  was  a  thoughtless  and  heedless  act,  but  not 
a  willful  breach  of  a  positive  rule  of  conduct  or  duty.'*  As  defined  by 
one  of  the  decisions  quoted  from  in  that  case,  the  word  "willfull**  imports 
that  "the  misconduct  was  deliberate,  not  merely  a  thoughtless  act  on  the 
spur  of  the  moment.'*  If  the  appellee  in  the  case  at  bar  in  fact  attempted 
to  climb  upon  the  side  of  a  passing  motor  truck,  which  was  moving  at  the 
rate  of  five  or  six  miles  an  hour,  according  to  the  testimony,  his  act  was 
undoubted^  reckless.  But  it  must  not  be  proper  to  rule  as  a  matter  of 
law  that  his  sudden  and  heedless  effort  to  board  the  truck  was  "willful 
misconduct"  within  the  adjudicated  meaning  of  those  words,  and  to 
direct  a  verdict  against  him  on  that  theory.  By  an  appropriate  instruction 
the  question  of  "willful  misconduct*'  was  submitted  to  the  jury  for  their 
consideration.  The  prayer  which  would  have  required  them  to  thus 
characterize  the  act  referred  to  was  properly  rejected. 

[4]  The  only  remaining  question  to  be  disposed  of  is  raised  by  an 
exception  to  the  refusal  of  the  court  below  to  strike  out  certain  testimony 
offered  by  the  appellee  in  rebuttal,  apparently  for  the  purpose  of  showing 
that  another  accident,  resulting  in  an  injury  to  a  man*s  foot,  had  occurred 
on  a  road  at  Camp  Meade  about  the  same  time  that  the  appellee  was 
injured,  and  that  the  witnesses  for  the  appellant,  who  had  not  definitely 
indentified  th^  appellee  in  describing  the  accident  which  they  observed, 
must  have  had  reference  to  the  scene  and  circumstances  of  the  other 
occurrence.  There  was  no  error  in  this  ruling,  as  the  rebuttal  testimony 
had  some  tendency  to  support  the  theory  upon  which  it  was  introduced. 

Judgment  affirmed,  with  costs. 


♦  ♦♦ 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


HALLETT*S  CASE. 

1.  MASTER   AND   SERVANT  —  WORKMEN'S  COMPENSATION 

ACT-^AUSE  OF  FALI^SUFFICIENCY  OF  EVIDENCE. 

In  compensation  proceedings  for  death* of  woman  store  employee, 
evidence  held  to  warrant  finding  of  industrial  board  that  employee  fell 
because  she  struck  her  toe  or  heel  against  outer  edge  of  top  of  step  as  she 
was  about  to  pass  through  door  into  employer*s  store. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

2.  MASTER   AND   SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— COURSE  OF  EMPLOYMENT— EVIDENCE. 
^  If  deceased  employee  had  fallen  and  received  injury  she  did  while 
actively  engaged  in  performance  of  her  duties  in  employer's  store,  risk 
and  harm   of   fall   would   have  been   risk   and   hazard   of   employment, 
though  cause  might  rest  in  conjecture. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

♦  Decision  rendered,  Jan.  13,  1919.    121  N.  E.  Rep.  503. 
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3.  MASTER   AND   SERVANT  —  WORKMEN'S  COMPENSATION 
ACT— INJURIES  AND  DEATH  "ARISING  OUT  OF  AND  IN 
COURSE  OF  EMPLOYMENT." 
Injuries  and  death  from   fall  sustained  by  woman   store  employee 

when  she  struck  her  toe  or  heel  against  outer  edge  of  top  step  as  she  was 

about  to  pass  through  door  into  store  of  employer  in  coming  to  ^ork  htld 

to  have  arisen  out  of  and  in  course  of  her  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  375 [2].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and   Second 

Series,  Course  Qf  Emi^oyment.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceedings  by  John  Lawrence  Hallett  under  the  Workmen's  Com- 
pensation Act,  for  compensation  for  the  death  of  Gertrude  O.  Hallett, 
employee,  opposed  by  S.  K.  Dexter  Company,  employer,  and  the  Em- 
ployers* Liability  Assurance  Corporation,  Limited,  insurer.  Compensation 
was  awarded,  the  award  confirmed  by  the  superior  court,  and  from  its  de- 
cree the  insurer  appeals.    Affirmed. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Boston  (Gay  Gleason,  of 
Boston,  of  counsel),  for  appellant 

Qua,  Howard  &  Rogers  and  Stanley  E.  Qua,  all  of  Lowell,  for 
appellee. 

Pierce,  J.  At  the  former  hearing  of  this  case,  230  Mass.  326,  119  N. 
E.  673,  the  decree  of  the  superior  court  was  reversed  and  the  case  was 
"recommitted  to  the  Industrial  Accident  Board  to  find  the  cause  of  Mrs. 
Hallets's  fall.'*  At  the  rehearing  before  the  Industrial  Accident  Board 
the  petitioner  introduced  additional  evidence  designed  to  cover  the  ques- 
tion raised  in  the  former  opinion.  The  board  found  "that  the  deceased 
employee,  Gertrude  O.  Hallett,  fell  because  she  struck  her  toe  or  heel 
against  the  outer  edge  of  the  top  step  as  she  was  about  to  pass  through 
the  door  into  the  store  of  her  employer;  ♦  *  ♦  no  internal  cause  or 
personal  ailment  contributed  to  her  fall,  the  employee  being  in  good 
health  at  the  time  of  the  injury.  ♦  ♦  ♦  There  was  nothing  about 
the  clothing  of  the  employee  which  would  have  a  tendency  to  cause  her 
to  catch  her  foot  and  trip;  the  employee  did  not  trip  on  her  dress,  nor 
did  her  dress  and  clothing  contribute  to  cause  her  fall;  the  carrying  of 
the  articles  which  the  employee  had  at  the  time  of  her  fall  did  not  con- 
tribute to  cause  the  deceased  to  trip  and  fall  and  did  not  contribute  to 
her  injury  and  death.  The  employee  had  not  performed  any  arduous 
labor  on  the  day  on  which  she  fell;  she  had  been  walking  the  short 
distance  from  her  home  to  her  place  of  employment,  just  prior  to  the 
injury,  and  was  neither  weak  nor  tired  from  the  walk,  which  occupied  not 
more  than  six  minutes  of  her  time;  the  employee  did  not  faint  or  catch 
her  foot  in  her  clothing  and  did  not  fall  from  any  unexplained  cause. 
Weather  conditions  were  fine,  the  day  of  the  fatality  being  a  pleasant 
sununer's  day,  not  excessively  hot,  and  the  weather  did  not  in  any  way 
contribute  to  cause  the  employee's  fall.  The  steps  on  which  the  deceased 
fell  were  located  in  an  entrance  which  was  recessed  in  the  front  wall  of 
the  employer's  building;  said  steps  were  surrounded  on  three  sides  and 
covered  by  the  employer's  building,  and  they  were  entirely  on  the  premises 
of  the  employer  and  belonged  to  him  and  were  in  no  part  on  the  side- 
walk; and  at  the  time  of  her  fall  the  deceased  was  returning  from  her 
lunch  for  the  purpose  of   resuming  her  work   for  the   afternoon." 

[1]  The  testimony  of  Dickerman  that  he  "was  in  the  store  at  the 
time  of  this  accident  *  *  *  facing  towards  the  door.  He  saw  Mrs. 
Hallett  approaching  from  the  direction  of  the  station  and  come  up  the 
steps;  that  when  she  reached  the  top  steps,  he  heard  a  click  as  though 
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she  struck  her  toe  or  heel.  ♦  ♦  ♦  Her  feet  were  on  the  top  step  with 
reference  to  threshold  of  the  door,  when  she  started  to  fall;  that  he 
couldn't  tell  what  part  of  the  top  step  it  was.  Her  feet  were  very  close 
to  the  threshold  inside  the  edge  of  the  threshold  when  she  fell  onto  the 
floor.  His  impression  was  that  it  was  the  outer  edge  of  the  step  that 
she  caught  her  foot  or  toe  on;  that  her  right  foot  was  on  the  top 
step  and  left  foot  came  up,  and  then  he  heard  this  click.  He  was  under 
the  impression  that  her  toe  or  heel  of  the  left  foot  caught  on  the  outer 
edge  of  the  top  step,  causing  her  to  fall,"  was  ample  evidence  to  warrant 
the  finding  "that  the  deceased  employee,  Gertrude  O.  Hallett,  fell  because 
she  struck  her  toe  or  heel  against  the  outer  edge  of  the  top  step  as  she 
was  about  to  pass  through  the  door  into  the  store  of  her  employer." 
There  is  evidence  in  the  testimony  of  the  other  witnesses  to  warrant,  by 
a  process  of  elimination,  the  finding  of  the  board  that  the  fall  and  death 
were  attributable  solely  to  the  catching  of  the  heel  or  toe  of  the  deceased 
against  the  outer  edge  of  the  top  step. 

Upon  the  foregoing  findings,  the  Industrial  Accident  Board  ruled  that : 

"The  hazard  or  danger  of  accidentally  falling  on  said  steps  as  the 
deceased  fell  was  an  incident  of  her  employment  on  the  premises  of  the 
subscriber,  and  was  not  a  danger  common  to  the  community;  the  em- 
ployee's injury  and  death  arose  out  of  and  in  the  course  of  her  employ- 
ment, the  danger  of  tripping  and  losing  one's  balance  and  falling  as  the 
employee  did  is  reasonably  mddental  to  the  act  of  ascending  a  flight  of 
granite  steps." 

[2,  3]  The  case  now  comes  before  this  court  on  an  appeal  of  the  in- 
surer from  the  judgment  of  the  superior  court  "that  the  injury  and  death 
of  the  deceased  employee  arose  out  of  and  in  the  course  of  her  employ- 
ment" 

If  the  intestate  had  fallen  and  received  the  injuries  she  did  while 
actively  engaged  in  the  performance  of  her  duties,  the  risk  and  harm 
of  that  fall  would  have  been  an  incident  and  hazard  of  her  employment 
although  the  cause  of  her  fall  might  rest  in  pure  conjecture  and  specula- 
tion. Dow's  Case,  Banker  &  Tradesman,  vol.  24,  p.  1046.  When  the 
intestate  fell  she  was  not  in  the  active  performance  of  her  duties,  but 
was  upon  the  premises  of  the  subscriber  and  in  its  employment.  Sundine's 
Case,  218  Mass.  1,  105  N.  E.  433,  L.  R.  Ap  1916A,  318;  Stacy's  Case. 

225  Mass.  174,  114  N.  E.  206.  The  risk  of  a  fall  upon  machinery,  upon 
steps  or  passageways  or  over  obstructions  to  travel,  is  a  hazard  to  a 
degree  common  to  all  persons  who  enter  or  seek  to  enter  a  manufactory 
or  a  mercantile  building  or  other  building  for  business  or  for  pleasure. 
Dow's  Case,,  supra  Sundine's  Case,  supra;  Cox's  Case,  225  Mass.  220, 
114  N.  E.  281;  O'Brien's  Case,  228  Mass.  380,  117  N.  E.  619.  See  Hewitfs 
Case,  225  Mass.  1,  113  N.  E.  572,  L.  R.  A.  1917B,  249;  Donahue's  Case, 

226  Mass.  596,  116  N.  E.  226,  L.  R.  A.  1918A,  215. 

It  follows  that  the  decree  of  the  superior  court  must  be  affirmed. 
So  ordered. 


Vol.  Lni— 96. 
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SUPREME  COURT  OF  MICHIGAN. 


•       MAY 

V, 

CHARLES  HOERTZ  &  SON  et  al.    (No.  86.)*   ' 

1.  MASTER  AND  SERVANT— WORKMEN'S   COMPENSATION- 

ATTORNEY'S  CONTRACTS-APPROVAL. 

Under  Workmen's  Compensation  Law,  pt.  3,  §  5,  the  approval  of 
the  Industrial  Accident  Board  is  essential  to  the  validity  of  agreements 
between  injured  servants  or  their  dependents  and  their  attorneys. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  420.) 

2.  MASTER  AND  SERVANT— RIGHT  TO  EMPLOY  COUNSEI>- 

WORKMEN'S   COMPENSATION    LAW. 

Workmen's  Compensation  Law,  pt.  3,  §  5,  requiring  the  Industrial 
Accident  Board's  approval  of  contracts  between  injured  employee's  or 
their  dependents,  and  attorneys  presenting  their  claims,  is  not  violative  of 
Const  art.  2,  §  12,  relating  to  suitor's  prosecution  or  defense  by  attorn^ 
of  his  choice. 

(For  other  cases,  sec  Master  and  Seivant,  Dec.  Dig.  §  347.) 

3.  MASTER  AND  SERVANT— WORKMEN'S   COMPENSATION- 

JUDGMENT  FOR  CLAIMANTS   ATTORNEY'S  FEES— "SPE- 
CIAL PROCEEDING." 

A  proceeding  before  the  Industrial  Accident  Board  to  fix  the  umount 
of  fees  of  claimant's  attorneys  is  a  special  statutory  proceeding  and  exer- 
cise of  the  police  power,  and  neither  the  board  nor  the  court  upon  cer- 
tiorari can  enter  judgment  for  return  of  excess  of  fee  taken  under  alleged 
contract  over  that  approved  by  the  board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  420.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and   Second 
Scries,  Special  Proceeding.) 

Certiorari  to  Industrial  Accident  Board. 

Controversy  between  Frances  May  and  her  attorneys,  Thompson  & 
Temple,  before  the  Industrial  Accident  Board,  over  the  amount  of  fees 
due  them  for  their  services  and  expenses  in  claim  for  compensation  in 
proceeding  under  the  Workmen's  Compensation  Law  against  Charles 
Hoertz  &  Son  and  another.  ]From  an  order  of  the  Industrial  Accident 
Board,  the  attorneys  bring  certiorari.    Order  affirmed. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Ellis  &  Ellis,  of  Grand  Rapids,  for  claimant 
Thompson  &  Temple,  of  Grand  Rapids,  for  respondents. 

Stone,  J.  This  is  a  controversy  between  the  claimant  and  her  at- 
torneys, Thompson  &  Temple,  relating  to  the  amount  of  attorney  fees 
4ue  to  the  latter,  for  their  services  and  expenses  in  the  litigation  of 
claimant's  claim  for  compensation  in  Opitz  v.  Hoertz,  194  Mich.  626,  161 
N.  W.  866.    In  that  case  this  court  held  that  the  owner  of  the  premises, 

*Peci§ion  rendered,  Jan.  15,  1919.    170  N.  W.  Rep.  305. 
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Brown  &  Sehkr  Company,  was  liable  under  the  Workmen's  Compensation 
Law  (Pub.  Acts  1912  [Ex.  Sess.]  No  10).  After  that  case  was  remanded 
to  the  Industrial  Accident  Board  for  further  proceedings,  such  further 
proceedings  were  had,  which  resulted  in  the  allowance  to  claimant,  as 
the  dependent  of  her  deceased  husband,  Fred  May,  of  the  sum  of  $5.54 
per  week  for  300  weeks  to  be  paid  by  Brown  &  Schler  Company. 

The  Industrial  Accident  Board  found  that  on  April  25,  1917,  there 
was  due  to  claimant  $642.64  accrued  compensation,  and  on  April  30,  1917, 
Brown  &  Sehler  Company  paid  said  $642.64  to  claimant,  and  she  signed 
a  receipt  for  that  sum.  The  compensation  due  and  to  become  due  for 
the  entire  period  of  300  weeks  aggregates  $1,662.  Thompson  &  Temi^e, 
claiming  that  they  had  a  contract  with  claimant,  in  and  by  the  terms  of 
which  tfiey  were  to  receive  from  her  25  per  cent,  of  the  amount  recovered 
or  awarded  for  their  services  and  expenses,  and  having  said  check  in- 
dorsed by  claimant  in  their  possession,  caused  the  same  to  be  cashed,  and 
deducted  and  kept  from  the  amount  25  per  cent  of  the  entire  compensa- 
tion awarded,  or  $415.50,  as  their  attorney  fees. 

Qaimant  denied  that  there  was  any  sruch  agreement,  or  any  agree- 
ment as  to  the  amount  of  compensation,  and  presented  to  the  Industrial 
Accident  Bord  her  petition,  wherein  she  prayed,  among  other  things,  that 
said  board  should  hear  the  petition  and  consider  all  the  facts  and  testi- 
mony that  might  be  produced,  and  fix  the  compensation  that  Thompson  & 
Temple  ought  tp  have  for  their  work  and  expenses,  and  that  an  order 
might  be  made  specifying  how  much  of  said  $415.50  said  attorneys  had 
the  right  to  retain,  and  how  much  of  it  they  should  pay  back  to  petitioner. 

Thompson  &  Temple  answered  the  petition,  setting  forth  their 
claim  as  above  stated,  alleging  that  the  amount  of  their  fees  as  agreed 
upon  had  been  settled  according  to  the  terms  of  the  agreement,  and  paid, 
and  that  the  transaction  was  closed. 

Testimony  was  taken,  and  the  matter  submitted  to  the  board.  The 
record  shows  that  by  stipulation  of  counsel  for  the  respective  parties: 

"It  was  agreed  that  ^ny  of  the  records  and  files  in  the  case,  including 
the  printed  record,  could  be  used  by  either  party  on  the  argument  in  this 
case  or  in  their  briefs." 

The  Industrial  Accident  Board  in  a  written  finding  reviewed  the  facts 
in  the  case,  and  said  in  part : 

"It  seems  to  us  that  the  only  question  in  this  case  is.  What  was  the 
value  of  the  services  performed  for  Mrs.  Frances  May  by  Thompson  & 
Temple  as  her  attorneys?  Section  10  of  part  3  of  the  Workmen's  Com- 
pensation Law  provides  in  part  as  follows:  The  fees  and  the  payment 
thereof,  of  all  attorneys  *  *  ♦  for  services  under  this  act  shall  be 
subject  to  the  approval  of  the  Industrial  Accident  Board.' 

"The  board  understands  this  provision  to  mean  that  the  board  has 
jurisdiction  to  fix  the  fees  of  attorneys  as  between  themselves  and  the  in- 
jured employees,  or  the  dependents  of  injured  employees  under  the  Work- 
man's Compensation  Law.  The  attorneys,  Thompson  &  Temple,  deny 
this  power  of  the  board  and  claim  in  their  brief  that  they  had  a  right  to 
make  a  25  per  cent,  contract  with  Mrs.  Frances  May,  and  that  the  parties 
had  a  right  to  settle  on  that  basis,  and  that  they  did  so,  and  that  there  is 
nothing  more  to  the  matter.  If  this  were  an  ordinary  contract  in  an  ordi- 
nary business  transaction  between  the  parties,  that  view  might  be  correct, 
but  it  seems  to  us  that  it  was  the  clear  intent  of  the  Workmen's  Compen- 
sation Law,  to  provide  that  the  amount  of  attorney  fees  for  injured  em- 
ployees, and  their  dependents,  should  be  subject  to  the  control  of  ^c  In- 
dustrial Accident  Board." 

After  reviewing  the  evidence  and  the  files  and  records  before  it,  the 
board  concluded  as  follows: 

"From  all  the  files,  records,  proceedings,  and  testimony  in  this  case, 
Ifte  board  finds : 
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"(a)  That  a  reasonable  allowance  to  Thompson  &  Temple,  attorneys 
lor  Frances  May  in  this  case,  to  cover  and  pay  for  all  their  services,  and 
to  pay  bade  any  expenses  they  may  have  paid  out,  is  the  sum  of  $125. 

*'(b)  That  on  or  about  April  30.  1917,  said  Thompson  &  Temple  re- 
tained $415ilO  of  the  money  paid  to  Mrs.  Frances  May,  when  they  should 
have  retained  only  $125,  so  that  they  have  retained  $290.50  more  than  they 
should  have  retained. 

"(c)  That  said  Thompson  &  Temple,  a  copartnership  composed  of 
(^rge  W.  Thompson  and  Fred  C.  Temple,  should  forthwith  pay  to 
Frances  May  the  said  sum  of  $290.50. 

"(d)  That  it  is  the  duty  of  the  Industrial  Accident  Board  to  pass 
upon  the  question  of  attorney's  fees  in  this  case.  An  order  will  be  entered 
in  conformity  with  the  terms  of  these  findings." 

A  formal  order  was  subsequently  entered,  and  Thompson  &  Temple 
have  brought  the  matter  here  for  review,  by  certiorari. 

There  are  many  assignments  of  error;  but  in  their  brief  and  upon  the 
hearing  before  us  appellants  relied  upon  the  points  that  there  was  a  con- 
tract between  the  parties,  and  a  settlement,  and  for  that  reason  the  Indus- 
trial Accident  Board  has  no  jurisdiction  in  the  matter,  and  it  was  further 
contended  that,  if  such  power  is  given  to  the  board  by  the  statute  above 
referred  to,  the  same  is  unconstitutional  and  void. 

[1]  1.  An  examination  of  the  record  satisfies  us  that  there  was  evi- 
dence to  sustain  the  findings  of  fact  by  the  board,  above  referred  to. 

The  Industrial  Accident  Board  did  not  distinctly  find  whether  or  not 
the  contract  as  claimed  by  Thompson  &  Temple  with  the  claimant  had 
been  made.  Conceding,  but  not  deciding,  that  said  contract  was  made  as 
claimed  by  Thompson  &  Temple,  it  is  not  claimed  that  it  was  ever  ap- 
proved by  the  Industrial  Accident  Board  as  is  required  by  section  10  of 
part  3  of  the  act.  The  provision  of  the  statute  above  referred  to  is  plain 
and  unequivocal,  and  provides  in  terms  that  the  fees  and  the  payment 
thereof  of  all  attorneys  for  services  under  the  act  shall  be  subject  to  the 
approval  of  the  Industrial  Accident  Board.  We  agree  with  the  conclusion 
reached  by  the  board  that  under  this  provision  it  has  jurisdiction  to  fix  the 
fees  of  attorneys  as  between  themselves  and  injured  employees,  or  the 
dependents  of  injured  employees,  under  the  Workmen's  Compensation 
Law.  This  view  is  not  an  anomaly;  it  is  in  accord  with  other  provisions 
of  the  same  statute.    Section  5  of  part  3  of  the  act  is  as  follows : 

"If  the  employer,  or  the  insurance  company  carrying  such  risk,  or 
commissioner  of  msurance,  as  the  case  may  be,  and  the  injured  em- 
ployee reach  an  agreement  in  regard  to  compensation  under  this  act.  a 
memorandum  of  such  agreement  shall  be  filed  with  the  Industrial  Ac- 
cident Board,  and,  if  approved  by  it,  shall  be  deemed  final  and  binding 
upon  the  parties  thereto.  Such  agreements  shall  be  approved  by^said  board 
only  when  the  terms  conform  to  the  provisions  of  this  act" 

We  have  held  repeatedly  that  the  validity  and  binding  force  of  an 
agreement  between  the  employer  and  employee  depend  upon  the  approval 
of  ^e  board.  A  citation  of  the  authorities  upon  this  point  is  unnecessary 
We  think  there  is  nothing  unreasonable  or  inconsistent  with  the  general 
terms  of  the  act  to  hold  as  we  must,  that  atomey  fees  for  services  under 
the  act,  in  order  to  be  valid  and  enforceable,  must  meet  with  the  approval 
of  the  Industrial  Accident  Board.  This,  in  a  proceeding  like  the  instant 
one,  gives  that  board  authority  and  right,  upon  petition  and  proper  show- 
ing, to  settle  and  fix  the  amount  of  compensation  for  services. 

[2]  2.  Referring  to  the  question  of  the  constitutionality  of  this  pro- 
vision and  of  the  act  generally,  we  need  refer  only  to  the  case  of  Mackin 
v.  Detroit-Timkin  Axle  Co.,  187  Mich.  8,  153  N.  W.  49.  In  that  case  on 
page  26  of  187  Mich.,  on  page  55  of  153  N.  W.,  the  following  language 
was  use4  by  Ju9ti^e  St^re,  whQ  wrote  th^  unanimous  opiniop  of  thi? 
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"It  is  urged  that  the  clause  of  the  act  making  attorneys'  and  physi- 
cians' fees  in  accident  claims  adjusted  under  its  i>rovisions  subject  to  the 
approval  of  the  Industrial  Accident  Board,  and  providing  that  no  payment 
under  this  act  shall  be  assignable  or  subject  to  attachment  or  garnishment, 
or  be  held  in  any  way  for  any  debts,  is  unconstitutional  as  limiting  the 
right  of  contract,  preventing  the  injured  party  from  employing  an  attorney 
of  his  choosing.  In  support  of  this  contention,  section  12,  art  2,  of  the 
Constitution  is  cited,  which  is  as  follows :  *Any  suitor  in  any  court  in  this 
state  shall  have  the  right  to  prosecute  or  defend  his  suit,  either  in  his  own 
proper  person  or  by  an  attorney  or  agent  of  his  choice.* 

"The  Industrial  Acddent  Board  is  not,  in  contemplation,  of  law,  a  court 
and  a  claimant  before  it  for  damages  resulting  from  personal  injuries  is 
not  strictly  a  'suitor  in  any  court,'  but  the  right  of  a  claimant  to  select 
and  employ  an  attorney  or  agent  to  represent  him  in  the  matter  is  recog- 
nized by  the  provision  referred  to.  These  restrictions  in  the  act,  as  applied 
to  those  who  submit  to  its  provisions  by  election,  certainly  cannot  be  held 
unconstitutional.  They  were  deemed  by  the  Legislature  proper  and  neces- 
sary to  safeguard  the  interests  of  the  class  for  whose  benefit  largely  this 
act  to  'promote  the  welfare  of  the  people  of  the  state'  was  'passed;  they 
are  germane  to  ^e  purpose  of  the  act,  and  in  the  light  of  conditions  pre- 
viously existing  in  litigation  over  personal  injuries  to  workmen,  of  whidi 
courts  of  last  resort  have  taken  judicial  notice  in  construing  workmen's 
compensation  acts,  are  beneficial  and  appropriate,  if  not  essential,  to  an 
efficient  administration  of  the  law. 

"We  do  not  deem  it  necessary  to  review  in  detail  the  underlying  rea- 
sons which  are  recognized  as  fully  justifying  and  sustaining  these  special 
provisions,  but  those  interested  in  that  particular  will  find  them  grapnical- 
W  elaborated  by  Judge  McPherson  in  Hawkins  v.  Bleakley,  supra  [(D,  C.) 
220  Fed.  378],  and  discussed  in  detail  in  Cimningham  v.  Improvement 
Co.,  supra  [44  Mont.  180,  119  Pac.  554],  and  also  pertinent  reflections  by 
Justice  Sterling  in  Ayers  v.  Buckeridge,  [1902]  48  K,  B.  57." 

[3]  It  is  urged  by  counsel  for  appellee  that  this  court  should  enter 
judgment  in  this  proceeding,  and  cause  execution  to  be  issued  for  the 
amount  thereof. 

An  examination  of  the  statute  referred  to  by  counsel  satisfies  us  that 
this  court  has  no  such  power.  No  judgment  has  been  entered  in  this 
proceeding,  and  neither  the  Industrial  Accident  Board  nor  this  court  has 
authority  to  enter  a  judgment  This  is  a  special  statutory  proceeding, 
an  exercise  of  the  police  power  of  the  state. 

The  order  of  the  Industrial  Accident  Board  is  affirmed,  with  costs. 
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SUPREME  COURT  OF  NEW  JERSEY. 


MANZIANO  ET  AL. 

r. 

PUBUC  SERVICE  GAS  CO.* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— COURSE  OF  EMPLOYMENT— CIRCUMSTANTIAL  EVI- 
DENCE. 

In  an  action  under  the  Workmen's  Compensation  Act,  the  servant's 
death  may  be  determined  to  have  resulted  from  an  accident,  and  to  have 
arisen  out  of  and  in  the  course  of  employment,  by  inferences  drawn  fr9m 
circumstantial  or  presumptive  evidence  alone.  ' 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

2.  MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT— EVI- 

DENCE. 

Facta  proven  held  sufficient  to  warrant  an  inference  that  the  servant 
watchman,  guarding  a  trench  where  gas  was  leaking,  met  his  death  from 
asphyxiation  while  engaged  in  performing  duties  assigtied  by  the  master. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

4.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDING  OF  FACT— AFFIRMANCE. 

Where  the  trial  court  concluded  upon  a  basis  of  rational  inference, 
tantamount  to  legal  proof,  that  servant's  death  arose  out  of  and  in  the 
course  of  his  employment.  Workmen's  Compensation  Act,  §  18,  requires 
an  affirmance  of  the  judgment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Certiorari  to  Court  of  Common  Pleas,  Essex  County. 

Petition  under  the  Workmen's  Compensation  Act  by  Josephine  Man- 
ziano  and  others  against  the  Public  Service  Gas  Company.  The  trial 
court  found  for  petitioner,  and  the  company  brings  certiorari.    Affirmed. 

Argued  June  term,  1918,  before  Parker  and  Mintum,  JJ. 

Harry  Heher,  of  Trenton,  for  plaintiffs. 
Leonard  J.  Tynan,  of  Newark,  for  defendant. 

MiNTURN,  J.  The  deceased  was  found  dead  in  a  trench  in  the  dty 
of  Trenton  which  he  had  been  employed  to  guard,  and  had  been  guarding 
during  the  night.  He  had  been  employed  by  defendant  in  another  capacity 
during  the  day,  and  was  put  to  work  on  two  trenches  which  had  been  dug 
by  defendant  in  an  effort  to  locate  leaks  in  the  gas  main.  ^ 
The  following  facts  were  inferable  from  the  testimony: 
The  gas  from  the  leaks  permeated  the  atmosphere  to  such  an  extent 
that  the  odor  of  gas  could  be  detected  half  a  block  distant  The  in- 
density  and  volume  of  escaping  gas  made  standing  upon  the  trench 
embankment  dangerous  to  employees.  The  men  engaged  by  day  at  work 
in  the  trenches  found  existence  there  uncertain  after  the  lapse  of  four  or 
five  minutes,  and  they  therefore  worked  in  relays,  each  company  being 

♦Decision  rendered,  Nov.  29,  1918.     105  Atl.  Rep.  484. 
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taken  out  after  four  or  five  minutes  in  order  to  obtain  fresh  air  by 
walking  about,  when  they  were  taken  back  to  relieve  the  men  who  had 
replaced  them. 

The  maintenance  of  life  in  the  trenches  was  impossible  after  six 
minutes  therein,  and  the  inhalation  of  fresh  air  before*  the  expiration 
of  that  period  of  time  alone  preserved  the  vitality  of  the  men.  Those 
who  worked  in  the  trenches  by  day  were  not  put  to  work  there  at  night; 
the  deceased  was  put  to  work  Acre  with  instructions  to  guard  the  trendies, 
to  keep  the  guard  lights  upon  the  embankments  continuously  lighted,  and 
generally  to  protect  the  trenches  from  inconsiderate  use  or  observation 
by  the  traveling  public. 

To  assist  it  in  this  work,  the  defendant  had  carefully  blockaded  the 
trenches  by  an  accumulation  of  dirt  excavated  therefrbm,  as  well  as 
by  an  accumulation  of  paving  material  from  the  surface  of  the  street, 
and  at  each  end  by  a  temporary  barricade  of  planking.  Four  lighted 
warning  lamps  were  suspended  at  the  trenches,  and  those,  as  has-been 
observed,  the  deceased  was  expected  to  watch  and  keep  lighted. 

The  decedent  had  been  seen  by  city  policemen  several  times  during 
the  night,  and  they  spoke  to  him  of  the  coldness  of  the  night  and  the 
need  of  an  overcoat.  He  was  last  seen  near  the  trenches  by  a  patrolman 
a  little  after  4  a.  m.,  and  he  was  not  seen  again  until  his  body  was  found 
asphyxiated  in  the  trench  about  6  a.  m.  He  was  found  in  a  quasi  rising 
posture,  nearly  on  his  knees,  with  his  head  resting  against  the  embankment 
as  though  engaged  in  an  effort  to  extricate  himself.  When  he  was  dis- 
covered one  of  the  planks  forming  the  barricade  was  down,  and  one  of 
the  lamps  lay  unbroken  and  extinguished  on  its  side  on  the  embankment 
The  cause  of  this  disorder  was  not  distinctly  in  evidence. 

The  petition  was  filed  against  defendant,  under  the  provisions  of  the 
Workmen's  Compensation  Act  (P.  L.  1911,  p.  134),  and  the  trial  court 
found  for  the  petitioner,  and  this  writ  was  allowed  to  review  the  cor- 
rectness of  the  finding.  • 

[1]  The  brief  of  the  defendant  succinctly  places  the  issue  thus  pre- 
sented upon  the  insistence  that — 

"The  trial  court  evidently  considered  that  the  evidence  justified  the 
inference  that  the  decedent's  death  was  accidental,  and  arose  out  of  and 
in  the  course  of  his  employment;  but  no  attempt  is  made  to  explain  why 
the  evidence  in  this  particular  case  justifies  the  inference." 

The  argument  obviously  is,  and  the  brief  so  declares,  that,  "the  evi- 
dence must  give  a  substantial  support  to  the  finding."  If  by  this  be  meant 
that  there  must  be  direct  viva  voce  testimony,  tending  to  show  the  manner 
in  which  the  deceased  met  his  death,  and  that  a  rational  inference  cannot 
be  drawn  from  proved  facts  and  circumstances,  the  contention  runs  counter 
to  the  general  rules  of  evidence,  and  to  the  doctrine  established  by  the 
adjudged  cases  in  this  jurisdiction.  Circumstantial  or  presumptive  evi- 
dence has  alway  presented  a  basis  for  deductive  reasoning  in  philosophy 
and  in  every  walk  of  life,  as  well  as  in  the  determination  of  \egz\  ques- 
tions, both  civil  and  criminfil. 

Referring  to  the  character  and  legal  conclusiveness  of  such  evidence 
as  a  basis  for  the  solution  of  civil  causes,  Mr.  Best  briefly  but  comprehen- 
sively defines  it  as  "a  mere  preponderance  of  probabilities,  and  therefore 
a  suflScient  basis  of  decision."    1  Best  on  Evidence,  135;  1  Greenleaf,  15. 

It  is  this  preponderance  of  the  aggregate  probabilities,  judicially 
termed  the  weight  of  evidence,  which  furnishes  the  legal  standard  of  proof 
in  civil  causes.    Discussing  this  department  of  proof,  Blackstone  declares : 

"When  a  fact  cannot  itself  be  demonstrated,  that  which  comes  nearest 
to  proof  of  it  is  proof  of  the  circumstances  necessarily  or  usually  at- 
tending it;  this  proof  creates  a  presumption  which  is  relied  upon  till  the 
contrary  is  proved."    3  Blackstone,  371. 
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Such  presumptions  are  more  or  less  intuitive,  and  are  based  as  neces- 
sary logical  deductions  and  generalizations  upon  the  common  experience 
of  mankind  from  conceded  facts. 

Treating  of  the  subject,  Prof.  Greenleaf  says: 

"They  depend  upon  their  own  natural  force  and  efficacy  in  generating 
belief  or  conviction  in  the  mind  as  derived  from  those  connections  which 
are  shown  by  experience,  irrespective  of  any  legzl  relations.  These  merely 
natural  presumptions  are  derived  wholly  and  directly  from  the  circum- 
stances of  the  particular  case,  by  means  of  the  common  experience  of 
mankind,  without  the  aid  or  control  of  any  rules  of  law  whatever."  1 
Greenleaf,  Evidence,  50. 

Further  analyzing  the  subject,  Mr.  Best  in  his  treatise  states: 

"They  not  only  form  important  links  in  a  chain  of  evidence  and  fre- 
quently render  complete  a  body  of  proof,  which  would  otherwise  be  im- 
perfect, but  the  concurrence  of  a  large  number  of  them  may  (each  con- 
tri]^uting  its  individual  share  of  probability)  not  only  shift  tiic  onus  pro- 
bandi,  but  amount  to  proof  of  the  most  convincing  kind.''  2  Best  on 
Evidence,  577. 

[2]  Explanations  may  be  offered  to  answer  the  inquiry  as  to  the 
manner  in  which  the  deceased  came  to  be  in  the  trench.  Witnesses  testify 
that  be  was  carefully  performing  his  duty  all  night  until  4  o'clock  in  the 
morning,  and  therefore  we  may  assume  that  he  never  left  the  scene  of  his 
employment;  a  presumption  emphasized  by  the  fact  that  his  body  was 
found  on  the  scene  of  his  work.  The  plank  was  down,  the  earth  disturbed, 
and  tile  light  was  out,  and  a  reasonable  inference  may  be  drawn  that 
ex  necessitate,  inhaling  gas  all  night,  he  approached  the  trench  to  light  the 
lamp,  or  to  do  some  other  necessary  act,  when,  stupefied  by  the  noxious 
odor,  he  lost  his  balance  and  feU  into  the  hole,  and  was  unable  by  reason 
of  the  stupefaction  ^to  extricate  himself  in  time  to  save  his  life. 

The  necessary  act  of  attending  to  a  call  of  nature  apart  and  away 
trpm  the  scene  of  his  employment,  where  the  master  had  not  furnished 
the  necessary  accommodation  for  the  purpose,  in  reaching  which  distant 
place  the  servant  was  killed  by  a  passing  train,  was  held  not  to  be  so  dis- 
connected from  his  employment  as  to  deprive  his  representative  of  the 
right  of  recovery.  Zabriskie  v.  Erie  R.  R.,  85  N.  J.  Law,  157,  88  Atl.  824, 
affirmed  86  N.  J.  Law,  266,  92  Atl.  385,  L.  R.  A.'  1916A,  315. 

[3]  In  such  an  environment  the  natural  presumption  is  that  the  de- 
ceased met  death  while  engaged  in  his  occupation.  There  was  no  evi- 
dence that  between  4  and  6  o^clock  in  the  morning  he  voluntarily  entered 
the  trench  for  any  purpose  incompatible  with  his  duty,  nor  was  there  evi- 
dence that  he  was  non  compos  or  abnormal  and  tmable  to  appreciate  and 
realize  the  necessary  incidents  of  the  danger  which  surrounded  him,  and 
to  gtiard  against  the  manifest  and  inherent  perils  of  which  he  was  enjoin- 
ed to  warn  the  public  In  the  absence  of  proof  to  that  effect,  the  theory 
of  suicide  must  be  eliminated  from  the  case,  for  the  rule  seems  to  be  set- 
tled that  where  a  person  is  found  dead  the  presumptions  are  that  his  death 
was  natural  or  accidental,  unless  the  evidence  shows  him  to  have  been  in- 
sane, that  suicide  will  not  be  presumped,  and  that  the  fact  of  death  in  an 
unknown  manner  creates  no  such  presumption.  Germain  v.  Brooklyn  life 
Ins.  Co.,  26  Hun  (N.  Y.)  604;  29  Cyc  235,  and  cases  cited. 

Illustration  of  the  application  in  this  jurisdiction  of  deductive  rea- 
soning from  circumstantial  testimony  are  presented  in:  De  Fazio's  Estate 
v.  Goldschmidt  Co.,  87  N.  J.  Law,  317,  95  Atl.  549;  Bryant  v.  Fissell,  84  N. 
J.  Law,  73,  86  Atl.  458;  Muzik  v.  Erie  R.  R.  Co.,  85  N.  J.  Law,  129,  89 
Atl.  248. 

In  two  of  the  cases  cited  there  was  proof  only  of  the  death  and  of  the 
dangerous  environment  of  the  deceased,  which  furnished  presumptive  or 
circustantial  testimony  of  the  manner  of  death,  by  a  logical  process  of 
rational  induction  based  upon  human  experience,  from  which  the  rea- 
sonable inference  of  the  existence  of  the  statutory  requirements  was  de- 
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dudble,  I,  c,  that  death  arose  out  of  and  in  the  course  of  the  employment 
[4]  The  trial  court  having  thus  concluded  upon  a  basis  of  rational 
inference,  tantamount  to  legal  proof  of  the  fact,  the  eighteenth  section  of 
the  Workmen's  Compensation  Act  (P.  L.  1911,  p.  134)  requires  the  af- 
firmance of  the  judgment  Bryant  v.  Fissell,  supra;  Sexton  v.  Telegraph 
Co^  84  N.  J.  Law,  85,  86  Atl.  451. 

We  have  examined  the  exceptions  to  the  court's  rulings  upon  disputed 
testimony,  and  have  concluded  that  the  admission  or  rejection  of  the  testi- .. 
mony  under  the  well-settled  rule  applicable  to  that  character  of  proof  was 
entirely  discretionary.    Alcott  v.  Public  Service  Co.,  78  N.  J.  Law,  482,  74 
AU.  499,  32  L.  R.  A.  (N.  S.)  1084,  138  Am.  St  Rep.  619. 
The  judgment  will  thereof  be  affirmed. 


-♦♦♦- 


COURT  OF  APPEALS  OF  NEW  YORK. 


DI  Salvio 

V 

MENIHAN  CO.  et  al.* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—INJURIES  "ARISING  OUT  OF  AND  IN  COURSE  OF  EM- 
PLOYMENT." 

Where  an  employee,  engaged  in  marking  shoe  soles  with  a  rubber 
stamp,  while  waiting  for  work  crossed  the  room  to  bid  good-by  to  a 
fellow  employee  who  had  been  drafted,  and  while  leaning  on  the  fellow 
employee's  bench  caught  his  fingers  in  an  unguarded  cog-wheel,  the  accident 
did  not  "arise  out  of  or  in  the  course  of  the  employment/'  within  the 
Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—INJURIES  "ARISING  OUT  OF  AND  IN  THE  COURSE  OF 

EMPLOYMENT." 

In  order  that  an  injury,  within  the  Workmen's  Compensation  Act, 
'  may  "arise  out  of  and  in  the  course  of  employment,"  it  must  be  received 
while  the  workman  is  doing  the  duty  he  is  employed  to  perform  and  also 
as  a  natural  incident  of  the  work  flowing  therefrom  as  a  natural  conse- 
quence and  directly  connected  therewith. 

(For  other  cases,  see  Master  and  Servant,  Dec.  I?ig.  §  371.) 

Chase  and  Crane,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department 

Proceedings  under  the  Workmen's  Compensation  Act  by  Angelo  Bi 

Slavio  to  recover  compensation  for  the  loss  of  fingers,  opposed  by  thfe 

Menihan   (Company,   employer,   and  the   American   Mutual   Liability  lA- 

surance  Company,  insurance  carrier.    From  an   order  of  the  Appelkte 

♦  Decision  rendered,  Jan.  7,  1919.    121  N.  E.  Rep.  7tt. 
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Division  (170  N.  Y.  Supp.  1076)  unanimously  affirming  an  award  of  the 
State  Industrial  Commission,  the  employer  and  the  insurance  carrier 
appeal.    Reversed. 

Jeremiah  F.  Connor,  of  New  York  City,   for  appellaifts. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for    respondent. 

HiscocK,  C.  J.  We  are  unable  to  see  how  the  award  in  this  case  can 
be  sustained.  As  found  by  the  Industrial  Commission,  the  claimant  was 
in  the  employ  of  defendant  Menihan  Company,  which  was  engaged  in  the 
manufacture  of  shoes,  and  his  duties  consisted  in  marking  soles  with  a 
rubber  hand  stamp.  At  the  time  of  the  accident  he  "had  crossed  the 
room  in  which  he  was  working  to  talk  to  a  fellow  employee  who  had  been 
drafted  and  who  would  be  required  to  leave  work  on  account  of  the  draft 
in  a  little  while.  Di  Salvio  wished  to  say  good-by  to  the  drafted  man 
before  he  went  to  the  front,  and,  while  leaning  on  the  bench  connected 
with  the  splitting  machine  which  was  being  operated  by  said  employee, 
the  right  arm  *  ♦  ♦  was  caught  in  an  unguarded  cogwheel,  and  he 
sustained  the  injuries  ♦  ♦  ♦  (for  which  the  award  has  been  made). 
At  the  time  that  ♦  ♦  ♦  Di.  Salvio  walked  across  the  room  to  greet 
his  fellow  employee,  he  had  finished  the  work  that  had  been  assigned  to 
him  and  was  awaiting  the  arrival  of  more  work." 

[I]  In  our  opinion  the  accident  did  not  in  any  degree  arise  out  of 
or  in  the  course  of  claimant's  employment 

The  courts  have  been  liberal,  as  they  should  be,  in  so  interpreting 
workmen's  compensation  statutes  as  to  extend  in  many  cases  the  relation- 
ship of  employee  to  acts  which  seemed  to  be  outside  of  the  strict  and  ordi- 
nary lines  of  duty,  as  a  basis  for  compensation.  In  accordance  with  this 
pohcy,  it  has  been  held  that  the  accident  "arose  out  of  and  in  the  course 
of  employment"  where  an  injury  happened  to  an  employee  eating  his  din- 
ner upon  his  employer's  premises  in  accordance  with  express  permission 
of  the  latter  or  ususd  custom  ( Mann  v.  Glastonbury  Knitting  Co.,  90  Conn. 
116,  96  Atl.  368,  L.  R.  A.  1916D,  86)  :  or  to  a  workman  on  a  telegraph  line 
who  had  taken  refuge  during  a  storm  under  a  freight  car  and  had  gone  to 
sleep  (Moore  v.  Lehigh  Valley  R.  R.  Co.,  217  N.  Y.  627,  111  N.  E.  10^)  ; 
or  to  an  employee  injured  while  returning  from  a  cabin  on  the  premises 
of  a  railroad  company  to  which  employees  were  permitted  to  go  to  eat 
their  meals  (Eamshaw  v.  Lancashire,  etc.,  Ry.  Co.,  5  B.  W.  C.  C.  28)  ;  or 
to  an  employee  injured  by  a  falling  wall  while  he  was  taking  dinner  on 
his  employer's  premises  (Blovelt  v.  Sawyer,  6  B.  W.  C.  C  16)  ;  or  to  a 
lighterman,  who,  while  waiting  for  the  tide  to  ebb,  went  from  his  barge  to 
a  small  boat  a  short  distance  therefrom  to  rest  (May  v.  Isom,  7  B.  W.  C. 
C.  148) ;  or  to  an  employee  who  in  accordance  with  a  general  practice  left 
the  composing  room  where  he  worked  to  go  upon  the  roof  and  get  fresh 
air  on  a  hot  night  (Matter  of  Von  Ettc,  223  Mass,  56,  111  N.  E.  696,  L.  R.  A. 
1916D,  641)  ;  or  to  an  employee  engaged  in  dumping  cars  who  on  a  cold 
night  during  an  interval  of  leisure  for  the  purpose  of  protection  laid 
down  in  a  position  where  he  was  subsequently  injured  by  a  moving  car  (N. 
W.  Iron  Co.  v.  Industrial  Commissioner,  160  Wis.  633,  152  N.  W.  416)  ; 
or  even  to  an  employee  who  was  injured  while  getting  down  from  a  mov- 
ing wagon  where  he  properly  belonged  to  pidc  up  his  pipe  (McLauchlan 
V.  Anderson,  4  B.  W.  C.  C.  376)  ;  or  to  an  employee  who  was  injured  in 
attempting  to  stop  the  runaway  horse  of  his  employer  although  his  regular 
work  was  entirely  unconnected  with  horses  (Rees  v.  Thomas,  1  B.  W.  C. 
C.  9)  ;  or  to  an  employee  who  as  the  result  of  reproof  administered  in  his 
line  of  duty  to  a  fellow  workman  was  struck  by  the  latter  in  the  eye  (Mat- 
ter of  Hcitz  V.  Ruppert,  218  N.  Y.  148,  112  N.  E.  750,  L.  R.  A.  1917A.  344). 

And  this  court  perhaps  went  farther  than  any  of  these  cases  in  ex- 
tending the  benefits  of  a  compensation  act  when  it  held,  as  it  did,  in  Mat- 
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ter  of  Waters  v.  Taylor  Co.,  218  N.  Y.  248,  112  N.  E.  727,  L.  R.  A.  1917A, 
347,  that  an  employee  was  acting  within  the  scope  of  his  employment  so 
as  to  be  entitled  to  the  benefits  of  the  act  when  he  left  his  strict  line  of 
employment  in  the  attempt  to  rescue  another  workman,  technically  in  the 
employ  of  an  independent  contractor,  from  a  danger  which  threatened  his 
life.  We  thus  held  on  the  broad  principle  that  as  between  the  employee 
and  the  employer  "it  must  have  been  within  the  reasonable  anticipation  of 
his  employer  that  his  employees  would  do  just  as  Waters  did  if  the  occa- 
sion arose,  for  it  is  quite  inconceivable  that  any  employer  should  expect 
or  direct  his  employees  to  stand  still  while  the  life  of  a  fellow  workman 
woridng  a  few  feet  away  was  imperiled  by  such  an  accident  as  occurred 
here,  and  it  seems  to  us  that  the  accident  arose  out  of  his  employment" 

In  each  of  these  cases  an  award  was  sustained  because  the  court  was 
able  fairly  to  say  that  between  the  work  for  Which  the  employee  was  en- 
gaged and  the  disputed  act  which  led  to  the  accident  there  was  either 
naturally  or  as  the  result  of  some  act  of  the  emi^oyer  or  of  custom  a  real 
relationship  which  brought  the  accident  within  the  range  of  employment, 
and  therefore  it  could  be  said  to  have  arisen,  out  of  and  in  the  course  of 
the  employment 

But  in  the  present  case  we  search  in  vain  for  any  feature  or  relation- 
ship. There  was  no  connection  between  the  employment  for  which  claim- 
ant was  engaged,  of  marking  soles,  and  his  trip  across  the  shop  to  say 
good-by  to  a  fellow  employee.  This  act  did  not  enable  him  either  directly 
or  indirectly,  in  any  tangible  sense,  the  better  to  perform  his  work,  dis- 
charge his  duties,  or  carry  forward  the  interests  of  his  employer.  It  was 
not  a  natural  incident  to  the  work  for  which  he  was  hired.  It  did  not 
grow  out  of  any  emergency  where  he  was  justified  in  taking  an  unusual 
step  to  protect  his  employer's  interests.  It  was  simply  and  solely  the  ex- 
pression of  a  private  desire  and  the  consummation  of  a  personal  purpose. 
However  natural  and  even  commendable  his  act  may  have  been,  it  was 
neither  bene^cial  to  his  employer  nor  to  himself  in  the  way  of  completing 
and  performing  his  work. 

The  impulse  may  be,  not  unnaturally,  to  say  in  justification  of  it  that 
an  employee  ought  not  to  be  compelled  to  stand  idly  at  his  post  while  wait- 
ing for  work  and  that  claimant's  deviation  from  his  proper  course  was 
only  by  a  few  feet  But  these  reasons  will  not  stand  analysis.  So  far  as 
the  first  one  is  concerned,  as  has  been  pointed  out,  it  would  doubtless  be 
possible  for  an  employee  temporarily  out  of  work,  and  if  he  could  do  so 
without  interfering  with  his  duties,  to  seek  some  proper  and  available  place 
for  rest  without  destroying  his  relation  of  employee.  And  so  far  as  con- 
cerns the  second  one,  the  conduct  of  an  employee  in  a  crowded  machine 
shop  is  not  to  be  measured  by  mere  distances.  In  this  case  claimant  went 
far  enough  to  exchange  a  perfectly  safe  occupation  for  a  condition  of  dan- 
ger and  accident  After  all  other  considerations,  the  controlling  and  in- 
evitable question  remains  whether  it  is  part  of  the  employment  of  an  em- 
ployee in  a  shop,  hired  to  perform  simple  and  fixed  duties  to  leave  these 
and  visit  his  fellow  workmen  on  errands  of  a  purely  personal  character 
utterly  unconnected  with  his  regular  duties.  We  think  that  the  answer 
to  this  question  is  self-evident  unless  we  are  to  extend  the  relation  of  em- 
ployment for  purposes  of  the  Compensation  Act  (Consol.  Laws,  c  67) 
over  areas  which  will  not  only  be  new  but  difficult  to  define  by  any  certain 
or  logical  boundaries. 

[2]  The  tests  of  such  a  claim  as  this  were  succinctly  stated  by  Judge 
Pound  in  Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  152,  112  N.  E.  750, 
751  (L.  R.  A.  1917A,  344): 

"The  injury  must  be  received  (1)  while  the  workman  is  doing  the 
duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural  incident  of  the 
work.  It  must  be  one  of  the  risks  connected  with  the  employment,  flowing 
therefrom  as  a  natural  consequence  and  directly  corfnected  with  the  work. 

Qaimant's  injury  does  not  survive  these  tests  and  his  case  comes  with- 
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in  the  principles  of  Matter  of  OToole,  229  Mass.  165,  118  N.  E.  303,  where 
it  was  held  that  accidental  death  occurring  to  a  decedent  who  had  tem- 
porarily left  his  employment  to  talk  with  a  fellow  employee  about  person- 
al matters  could  not  be  said  to  have  arisen  out  of  and  in  the  course  of 
his  employment  so  as  to  become  the  basis  for  a  claim;  of  Reed  v.  Great 
West,  Ry.  Co.,  78  L.  J.  K.  B.  31,  where  it  was  held  that  an  engine  driver, 
who  had  left  his  engine  while  at  rest  and  crossed  a  siding  to  receive  from 
a  friend  a  book  unconnected  with  his  duties,  was  not  so  engaged  in  his 
employment  that  an  injury  then  received  by  him  would  be  the  basis  for  a 
claim  under  the  Compensation  Act ;  of  Bischoff  v.  America  Car  &  Foundry 
Co.,  190  Mich.  229,  157  N.  W.  34,  where  it  was  held  that  an  employee  who 
transgressed  his  instructions  in  order  to  assist  a  fellow  employee  in  the 
repair  of  a  machine  could  not  recover  compensation  for  an  accident  then 
arising,  although  the  injured  employee  thought  that  his  acts  were  for  the 
benefit  of  his  employer;  of  Smith  v.  Lancashire,  etc.,  Ry.  Co.,  1  B.  W.  C 
C.  1,  where  a  ticket  collector,  having  finished  his  duties,  tarried  on  die 
footboard  of  the  car  for  a  moment  to  speak  to  a  passenger  and  was  in- 
jured; of  Spooner  v.  Detroit  Saturday  Night  Co.,  187  Mich.  125,  153  N. 
W.  657,  L.  R.  A.  1916A,  17,  where  an  employee  was  injured  while  con- 
veying some  fellow  employees  in  an  elevator  to  their  work  as  a  favor  to 
them  and  which  act  was  outiside  of  his  line  of  duty  was  denied  workmen's 
compensation;  of  Matter  of  Gifford  v.  Patterson,  Inc.,  222  N.  Y.  4,  117 
N.  E.  946,  where  it  is  stoted  that— 

"When  an  employee  is  injured  through  some  act  of  his  own,  not  an 
incident  to  his  employment,  and  not  authorized  or  induced  by  his  employ- 
er in  connection  with  his  employment,  the  injury  does  not  arise  out  of  and 
in  the  course  of  his  employment  within  the  meaning  of  ♦  ♦  ♦  the 
Workmen's  Compensation  Law." 

We  think  that  the  order  of  Appellate  Division  and  award  of  the  In- 
dustrial Commission  must  be  reversed  and  the  claim  dismissed,  with  costs 
in  this  court  and  in  the  Appellate  Division  against  the  Industrial  Commis- 
sion. 

Collin,  Cuddeback,  Hogan,  and  McLaughlin,  JJ  .,  concur. 

Chase  and  Crane,  JJ.,  dissent. 

Order  reversed,  etc. 


COURT  OF  APPEALS  OF  NEW  YORK. 


McINERNEY 
V. 

BUFFALO  &  S.  R.  CORPORATION.* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
—CONCLUSION  OF  COMMISSION— REVIEW. 
The  court  on  appeal  from  a  judgment  affirming  an  award  of  the 
Industrial  Commission  having  findings  of  specific  circumstances  which 
gave  rise  to  the  accident,  these,  rather  than  the  general  conclusions  drawn 
from  them  by  the  State  Industrial  Commission,  are  to  control 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[S].) 

♦  Decision  rendered,  Jan.  7,  1919.    121  N.  E.  Rep.  806. 
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2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
—"ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOY- 
MENT." 

In  proceedings  for  compensation  for  the  death  of  a  car  inspector, 
who  while  going  to  his  home  for  his  dinner  fell  from  a  trestle  about 
half  a  mile  from  the  place  where  he  stopped  work,  but  within  defendant's 
railroad  yards,  held,  that  finding  that  accident  arose  "out  of  and  in  the 
course  of  his  employment"  was  unwarranted. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375(2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Department 
Proceedings  for  compensation  by  Ellen  Mclncmey,  widow  of  Michael 
Mclnentey,  deceased,  against  the  Buffalo  &  Susquehanna  Railroad  Cor- 
poration, employer  and  self-insurer.  From  an  order  of  the  Appellate 
Division  (170  N.  Y.  Supp.  1096)  unanimously  afi&rming  a  determination 
of  the  State  Industrial  Commission  awarding  compensation,  the  Railroad 
Corporation  appeals.    Reversed,  and  claim  dismissed. 

Thomas  R.  Wheeler,  of  Buffalo,  for  appellant. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  C  Aiken,  of  Albany,  of  counsel), 
for  respondent  i 

HiscocK,  C.  J.  What  we  regard  as  the  determinative  facts  which  have 
been  found  in  this  case,  aside  from  formal  ones,  are  to  the  effect  that 
the  deceased  workman  was  in  the  employ  of  defendant  as  a  car  inspector 
in  one  of  its  yards;  that  he  was  accustomed  to  go  for  his  dinner  to 
his  home,  which  was  not  on  the  defendant's  premises,  on  week  days 
taking  the  highway  and  on  Sundays  walking  on  the  railroad  right  of 
way  in  order  to  avoid  exposing  himself  in  his  working  clothes  to  the 
view  of  people  on  the  highway;  that  he  took  this  route  "without  objection" 
on  the  part  of  his  employer,  and  in  so  doing  "violated  no  enforced  rule" ; 
that  on  Sundays  he  received  pay  for  eleven  hours,  which  included  the 
one 'Which  he  was  permitted  to  take  for  dinner;  that  on  the  day  in 
question,  which  was  Sunday,  as  he  was  thus  going  to  dinner  he  received 
injuries  causing  death  by  falling  from  a  trestle  which  was  "within  the 
limits  of  the  railroad  yards  in  which  yard  he  performed  certain  of  his 
duties." 

[1]  The  Industrial  Commission  further  found  as  a  conclusion  that 
the  accident  to  deceased  "arose  out  of  and  in  the  course  of  his  employ- 
ment"; but,  since  we  have  findings  of  the  specific  circumstances  which 
gave  rise  to  the  accident,  these  are  to  control,  rather  than  the  general 
conclusion  drawn  from  them  by  the  commission. 

[2]  Tested  by  the  general  character  of  the  undertaking  in  which  the 
deceased  was  engaged  at  the  time  of  the  accident,  the  latter  did  not 
arise  in  the  course  of  or  spring  out  of  his  employment  Such  a  trip  of 
an  employee  as  he  was  taking  is  not  under  ordinary  circumstances  part 
of  the  employment  It  is  true  that  it  has  been  held  many  times  that, 
where  an  employer  requests  or  customarily  permits  his  employees  to  eat 
their  meals  upon  his  premises  or  in  some  place  provided  for  them,  the 
temporary  interruption  to  their  work  thus  caused  will  not  be  regarded 
as  terminating  their  character  as  employees  or  as  excluding  them  from 
the  protection  of  such  a  law  as  our  Compensation  Act  (Consol.  Laws,  c. 
67).  Highley  v.  Lancashire,  etc.,  Ry.  Co.  9  B.  W.  C.  C.  496,  501 ;  Blovelt 
V.  Sawyer,  6  W.  C.  C  16;  Morris  v.  Lambeth  Borough  Council,  8  W.  C.  C. 
1.  This  view  is  in  accordance  with  the  rule  which  prevailed  in  negligence 
cases.  Heldmaier  v.  Cobbs,  195  111.  172,  62  N.  E.  853;  Riley  v.  Cudahy 
Packing  Co.,  82  Neb.  319,  117  N.  W.  765;  Thomas  v.  Wis.  Cent  Ry.  Co., 
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108  Minn.  485,  122  N.  W.  456,  23  L.  R  A.  (N.  S.)  954.  But  no  case 
has  been  cited  or  found  where  an  employee  going  for  such  a  purpose  to 
his  home  or  other  place  selected  by  him  a  substantial  distance  away  from 
the  "ambit"  of  his  employment  and  from  the  employer's  premises  has 
been  regarded  as  so  engaged  in  the  latter's  business  that  an  accident  then 
happening  to  him  would  be  held  to  be  one  arising  out  of  and  in  the 
course  of  his  employment.  On  the  contrary,  it  has  been  uniformly  held 
that  it  did  not  so  arise.  Boyd  on  Workmen's  Compensation.  §  481; 
Ruegg  on  Employers'  Liability  &  Workmen's  Compens.  377;  Brice  v. 
Lloyd,  2  B.  W.  C  C.  26;  Hoskins  v.  Lancaster.  3  W.  C  C.  476,  478,  479; 
Hills  V.  Blair,  182  Mich.  20,  148  N.  W.  243.  Such  an  act  of  the  employee 
lies  outside  of  his  employment  within  the  fair  applicant  of  the  principles 
which  were  laid  down  in  Matter  of  De  Voe  v.  N.  Y.  S.  Rys.,  218  N.  Y. 
318,  113  N.  E.  256,  L.  R.  A.  1917A.  250.  and  does  not  come  within  the 
rule  applied  in  Matter  of  Littler  v.  Fuller  Co.,  223  N.  Y.  369,  119  N.  E. 
554,  where  the  transportation  in  the  course  of  which  the  injury  arose  was 
by  the  contract  of  hiring  expressly  "brought  within  the  scope  of  the 
employment."  This  view  is  also  in  accordance  with  the  decisions  in 
negligence  cases.  Wilson  v.  C.  &  O.  Ry.  Co.,  130  Ky.  182,  113  S.  W.  101; 
Moronen  v.  McDonnell,  177  Mich.  691,  143  N.  W.  S. 

But  while  not  seeming  to  dispute  this  general  proposition  the  At- 
torney General  invokes  another  rule  for  the  purpose  of  'sustaining  the 
present  award.  This  rule  is  the  one  that  employment  for  the  purpose 
of  a  workmen's  compensation  act,  such  as  ours,  does  not  commence  or 
end  at  the  instant  an  employee  puts  his  hand  to  or  takes  it  from  his 
actual  work,  but  includes  a  reasonable  time  and  space  through  which  he 
is  approaching  or  leaving  his  work,  and  it  is  argued  that  under  this 
principle  decedent's  relation  of  employee  as  he  departed  to  his  dinner 
continued  down  to  the  point  of  his  accident,  and  thus  gave  to  the  latter 
the  necessary  character  to  make  it  a  basis  for  compensation.  Guastelo  v. 
Mich.  Cent  Ry.  Co.,  194  Mich.  382,  160  N.  W.  484.  L.  R.  A.  1917D,  69; 
Hoskins  v.  Lancaster,  supra;  Gane  v.  Norton  Hill  Colliery  Co.,  2  W. 
C.  C.  42,  47. 

[3]  We  do  not  think  that  the  findings  sustain  this  argument  As 
already  stated,  they  simply  show  that  at  the  time  the  deceased  fell  he  was 
still  "within  the  limits  of  the  railroad  yards  in  which  yard  he  performed 
certain  of  his  duties."  there  being  nothing  to  indicate  how  far  he  had 
proceeded  from  where  he  stopped  work.  The  fact  that  an  employee  is 
on  the  "premises"  of  his  employer  when  those  premises  consist  of  a  rail- 
road right  of  way  or  yards  does  not  have  the  significance  which  it  naturally 
would  have  in  the  case  of  an  ordinary  manufacturing  plant  We  know 
that  such  rights  of  way  extend  indfinitely,  and  that  such  yarcis  are  of  no 
standard  size,  but  run  from  small  areas  to  large  tracts  extending  over 
many  mUes.  Therefore,  to  say  that  the  deceased  was  still  within  the 
yards  where  he  performed  some  of  his  duties  in  no  manner  indicates 
that  he  was  still  within  that  reasonable  distance  of  the  point  of  cessation 
of  his  actual  work  where  he  would  be  protected.  Nor  do  we  think  that 
this  distance  and  protection  would  be  indefinitely  and  as  matter  of  course 
extended  simply  because  the  employer  permitted  him  for  his  own  purposes 
to  travel  on  the  railroad  right  of  way  instead  of  taking  the  usual  and  safe 
course  by  the  highway. 

Even  farther  than  this,  if  we  should  assume  that  we  might  look 
to  the  evidence  in  the  attempt  to  imply  a  finding  that  would  uphold  the 
award,  the  attempt  would  in  my  opinion  fail.  This  evidence  would 
show  that  the  deceased  on  the  occasion  in  question  traveled  over  3.000  feet, 
considerably  more  than  half  a  mile,  from  the  yard  where  he  stopped 
work  before  reaching  the  trestle  where  he  fell;  whereas,  it  was  a  much 
shorter  distance  to  the  highway  which  he  ordinarily  used  for  this  trip, 
and  although  the  route  which  he  did  take  before  reaching  the  trestle 
crossed  two  streets  which  would  have  led  him  home.    Under  such  circum- 
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stances,  we  do  not  think  it  would  have  been  permissible  for  the  Industrial 
Commission  to  find  that  the  deceased  at  the  time  of  his  accident  was 
still  within  that  reasonable  distance  which  the  law  gave  to  him  for 
departure  from  his  work. 

As  has  been  suggested,  it  does  not  seem  that  the  mere  fact  that  the 
employer  suffered  the  employee  for  reasons  of  his  own  to  travel  home 
by  the  right  of  way,  instead  of  by  the  usual  and  safe  highway,  should 
operate  to  extend  the  distance  through  which  the  employee  mi^t  travel 
on  an  errand  of  his  own  before  losing  his  character  of  employee,  and  if 
the  deceased  while  traveling  upon  the  highway  and  when  distant  half  a 
mile  from  his  place  of  work  had  been  injured  we  suppose  it  would  hardly 
be  suggested  fliat  the  accident  arose  in  the  course  of  his  employment 
In  the  cases  which  have  been  called  to  our  attention  where  the  claim  of 
an  employee  has  been  sustained  under  the  rule  which  we  have  discussed, 
the  accident  happened  in  close  proximity  to  the  place  of  work  and  while 
the  employee  was  on  the  premises  of  the  employer  and  departing  from 
or  approaching  hh  work  by  a  way  which  had  been  furnished  or  iadopted 
by  the  cmploj'er  as  a  usual  and  customary  one.  Gane  v.  Norton  Hill 
Colliery  Co.,  supra;  Hoskins  v.  Lancaster,  supra;  McKee  v.  Great  North. 
Ry.,  Co..  1  W.  C.  C.  165.  See,  also,  Olsen  v.  Andrews,  168  Mass.  261, 
263,  47  N.  E.  90. 

On  the  other  hand,  the  case  which  of  all  others  is  most  analogous 
in  its  facts  to  the  present  one  is  opposed  to  an  award.  Hills  v.  Blair,  182 
Mich.  20,  148  N.  W.  243.  In  that  case  the  deceased  workman  of  the 
defendant  started  from  a  hand  car  house  where  the  crew  stopped  at  noon 
to  go  to  his  home  for  dinner.  He  traveled  on  the  railroad  right  of  way, 
although  a  short  distance  from  the  starting  point  a  highway  crossed  the 
track  and  thence  ran  parallel  with  it.  At  a  distance  of  950  feet  from 
the  starting  point,  he  was  accidently  killed  by  collision  with  a  train.  Un- 
der a  statute  like  our  own  on  this  point,  the  Industrial  Accident  Board 
held  that  the  deceased  was  still  in  the  employment  of  the  defendant  under 
.  the  rule  which  has  been  stated,  and  made  an  award.  The  Supreme  Court, 
however,  reversed  this  action,  holding  in  effect  that  the  deceased  could  not 
be  regarded  as  within  the  rule  and  still  in  the  employment  of  the  defend- 
ant at  the  time  the  accident  happened.  See,  also  Caton  v.  Steel  Co.,  39 
Scot  L.  R.  762;  McLaren  v.  Caledonian  Ry.  Co.,  5  W.  C.  C.  492;  Walters 
v.  Staveley  Coal  etc.,  Co.  4  W.  C.  C.  303;  Gilmour  v.  Dorman,  Long  & 
Co.,  4  W.  C.  C.  279. 

For  these  reasons  we  think  the  order  of  the  Appellate  Division  and 
the  award  of  the  State  Industrial  Commission  must  be  reversed  and  the 
claim  dismissed,  with  costs  in  this  court  and  in  the  Appellate  Division 
against  the  commission. 

Chase,  Collin,  Cuddeback,  Hogan,  McLaughlin,  and  Crane,  JJ,  concur. 

Order  reversed,  etc. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Thikd  Department. 


HOBERTIS 

V. 

COLUMBIA  SHIRT  CO.,  Inc,  et  al.* 

1.  MASTER    AND    SERVANT^r-WORKMEN'S     COMPENSATION 

—LOSS  OF  USE  OF  EYE. 

Where  an  employee,  who  was  near-sighted  and  had  only  50  per  cent 
vision,  lost  the  use  of  an  eye,  it  was  not  error  to  allow  compensation  for 
the  loss  of  an  eye,  as  against  a  claim  that  she  had  lost  only  50  per  cent, 
of  vision. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[11}^].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—LOSS  OF  USE  OF  EYE— EARNING  CAPAQTY. 

Where  an  employee  with  defective  vision  lost  the  use  of  an  eye,  the 
wages  received  by  the  employee  must  be  considered  her  wage-earning 
capacity  with  defective  vision. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[ll;410 

» 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  Compensation  Act  by  Allie  Hobertis, 
claimant,  opposed  by  the  Columbia  Shirt  Company,  Incorporated,  employer 
and  the  Zurich  (jeneral  Accident  &  Liability  Insurance  Company,  Limited, 
insurer.  From  an  award  of  the  State  Industrial  Commission,  the  em- 
ployer and  insurer  appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Alfred  W.  Andrews,  of  New  York  Qty,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen,  (E.  C.  Aiken,  Deputy  Atty.  (Jen.,  of 
counsel),  for  respondent 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

Lyon,  J.  The  claimant  lost  the  use  of  an  eye.  She  was  nearsighted, 
having  not  to  exceed  50  per  cent,  vision.  The  appellants  claim  she  should 
only  be  allowed  for  the  loss  of  one-half  vision.  The  commission  made  an 
award  for  the  permanent  loss  of  the  use  of  an  eye.  From  such  an  award 
this  appeal  is  taken. 

[1]  The  statute  does  not  provide  that  the  loss  of  the  use  of  an  eye 
shall  be  compensated  by  an  award  based  upon  the  amount  of  vision  which 
existed  previous  to  the  accident,  whether  it  be  50  per  cent,  or  80  per  cent 
of  vision  lost  It  awards  specific  compensation  for  the  loss  of  an  eye. 
It  is  matter  of  common  knowledge  that  very  few  persons  have  complete 
and  perfect  vision.  The  claimant  was  working  with  defective  vision.  So 
far  as  appears,  her  work  was  entirely  satisfactory  to  her  employer,  at 
least  so  far  as  the  wages  she  received. 

*Decision  rendered,  January  8,  1919.    173  N.  Y.    Supp.  606. 


Digitized  by 


Google 


1919.]  LAURINO  v.  DONOVAN.     (N.  Y.)  499 

[2]  The  wages  received  by  her  must  be  considered  her  wage-earn^ 
ing  capacity  with  defective  vision.  She  lost  the  use  of  her  eve,  such  as 
she  had,  and  is  entitled  to  compensation  therefor,  based  upon  her  earning 
capacity. 

The  award  should  be  afBrmed,  with  costs.  All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Thikd  Department. 


LAURINO 

DONOVAN  ET  AL.* 

1.  MASTER     AND     SERVANT— WORKME./S     COMPENSATION 

— **ARISING   OUT   OF   EMPLOYMENT." 

Where  cap,  found  by  chauffeur  in  coal  pile  on  dock  200  feet  from 
garage,  around  which  he  was  working,  exploded  in  chauffeur's  attempt  to 
remove  attached  wire,  injuring  fellow  chauffeur  passing  by  in  discharge 
of  duties,  fellow  chauffeur's  injury  was  result  of  accident  "arising  out 
of  his  employment." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  John  Laurino 
for  compensation  for  injury,  opposed  by  John  E.  Donovan,  employer,  and 
the  Travelers'  Insurance  Company,  insurance  carrier.  From  an  award 
of  the  Industrial  Commission  for  claimant,  the  employer  and  insurance 
carrier  appeal.    Affirmed. 

See  also  183  App.  Div.  169,  170  N.  Y.  Supp  340. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rance,  and  Henry  T.   Kellogg,  J  J. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood  and  William 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  (jcn.,  of 
counsel),  for  respondent. 

Robert  Bonynge,  of  New  York  City,  for  State  Industrial  Commission. 

LvoN.  J.  This  is  an  appeal  from  an  award  of  the  State  Industrial 
Commission  for  the  loss  of  an  eye.  On  March  2,  1917,  the  claimant 
and  one  William  Earl  were  employed  as  Chauffeurs  by  John  E.  Donovan. 
They  had  been  that  afternoon  directed  by  him  to  clean  up  the  garage  and 
cars.  The  premises  of  the  employer  consisted  of  a  garage,  dock,  stable, 
blacksmith  shop,  and  machine  shop.  Laurino  and  other  employees  of 
Donovan  had  been  hauling  coal  to  the  dock  that  forenoon.    There  was 

♦Decision  rendered,  January  8,  1919.     173  N.  Y.  Supp.  619. 
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a  pile  of  coal  on  the  dock,  about  200  feet  from  the  garage.  Earl  found 
an  explosive  cap  with  a  copper  wire  attachment  in  the  pile  of  coal.  He 
brought  it  into  the  garage  and  was  attempting  to  remove  the  wire  from 
the  cap,  when  it  exploded  and  struck  Laurino,  who  was  passing  in  the 
performance  of  his  work,  in  the  right  eye,  destroying  the  sight.  The 
commission  awarded  Laurino  compensation  for  the  loss  of  an  eye,  from 
which  award  this  appeal  has  been  taken. 

Upon  a  former  appeal  the  award  was  reversed,  and  the  claim  dis- 
missed. 183  App.  Div.  169,  170  N.  Y.  S.  340.  Upon  application  the 
order  was  modified,  and  the  claim  remitted  to  the  commission  for  a 
further  hearing.  The  evidence  then  was  that  the  cap  was  found  some- 
where not  on  the  premises  of  the  employer.  The  evidence  now  is  that 
Earl  found  the  cap  in  the  employer's  coal  then  on  the  dock.  It  was 
the  duty  of  Earl  to  acquaint  his  employer  with  the  fact  that  he  had 
found  the  cap  in  the  coal.  His  failure  so  to  do  might  result  in  the  cap 
being  put  into  the  furnace  of  the  employer,  which  might  bring  about  an 
explosion,  severely  damaging  the  employer's  property,  and  endangering 
life.  The  appellant  contends  that  the  accident  did  not  arise  out  of  claim- 
ant's employment.  It  was,  perhaps,  careless  for  Earl  to  experiment  with 
the  cap;  but  it  was  neither  a  sportive  nor  a  willful  act  The  claimant 
suffered  injury  from  Earl's  acts  while  claimant  was  about  his  emi^oyer's 
business.  He  was  engaged  in  the  discharge  of  his  duties  when  the  ex- 
plosion occurred.  He  was  injured  through  the  carelessness  and  neglect 
of  a  fellow  workman,  which  was  an  incidental  risk  of  his  employment. 

The  award  should  be  affirmed.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Thikd  Department. 


MULLEN 

V, 

LITTLE.* 


1.  MASTER     AND     SERVANT— INJURY  TO  EMPLOYEE— CON- 

TRIBUTORY NEGLIGENCE. 

Where  ice  was  being  unloaded  from  sleigh  into  farm  icehouse  by  means 
of  skid,  farm  laborer,  who  was  guiding  ice  down  skid,  knowing  that,  when 
ice  entered  building,  sleigh  end  of  skid  was  lifted  in  air,  was  guilty  of 
contributory  negligence  in  plac'ng  foot  within  skid  to  release  ice,  wedged 
in  doorway,   where  ice  coul^  have  been   released  without  so  doing. 

(For  other  cases,   see   Master   and   Servant,   Dec.   Dig:.  §  236(13].) 

2.  MASTER   AND  SERVANT— CONTRIBUTORY  NEGLIGENCE— 
^  BURDEN  OF  PROOF. 

Defendant  master  has  burden  of  proving  servant's  contributory  neg- 
iigencc. 

(For   other  cases,   see   Master   and   Servant,   Dec.   Dig.   §  265 [14].) 
♦  Decision  rendered,  January  8,  1919.    173  N.  Y.  Supp.  578. 
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3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— APPLICABILITY—ICE  HARVESTING. 

Injury  to  farm  hand,  assisting  in  unloading  ice  from  sleigh  to  farm 
icehouse,  was  not  within  Workmen's  Compensation  Law,  where  ice  was 
to  be  used  for  farm  purposes,  and  not  for  pecuniary  gain;  the  injured 
employee  being  a  farm  laborer,  under  section  3,  sudb.  4. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  363.) 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  John  E.  Mullen  against  Charles  W.  Little..  Judgment  for 
plaintiff  on  verdict  of  jury,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Mills  &  Mills,  Albany  (Borden  H.  Mills,  of  Albany,  of  counsel), 
for  appellant. 

Herman  T.  Diekman,  of  Albany  (Robert  H.  McCormic,  of  Albany, 
of  counsel),  for  respondent. 

Cochrane,  J.  This  is  an  action  under  the  Employers'  Liability  Act 
(Consol.  Laws,  c.  31  §§  200-204).  now  a  part  of  the  Labor  Law.  Plain- 
tiff was  employed  as  a  farm  laborer.  In  the  performance  of  his  duties 
he  was  injured  while  filling  an  icehouse  with  ice  for  use  on  the  farm.  The 
ice  was  being  unloaded  from  a  sleigh  into  the  building.  It  entered  the 
building  through  a  door  25^2  feet  wide ;  the  bottom  of  the  door  being  ab<uit 
2  feet  from  the  ground  outside  the  building.  Two  logs,  about  0  feet  long 
and  30  inches  in  diameter,  were  placed  in  front  of  the  door  lengthwise 
with  the  building;  the  width  of  the  logs  thus  extending  about  5  feet  in 
front  of  the  door.  The  sleigh  loaded  with  ice  was  backed  against  these 
logs.  Upon  the  logs  and  between  the  sleigh  and  the  building  was  placed  a 
skid  temporarily  improvised  for  the  occasion.  It  weighed  less  than  100 
pounds  and  was  7  feet  long;  consequently  about  2  feet  of  it  projected  with 
in  the  building.  There  was  a  slight  incline  from  the  sleigh  to  the  build- 
ing. From  the  doorsill  to  the  bottom  of  the  space  within  the  building  was 
about  6  feet,  except  that  this  space  was  partially  filled  with  ice.  The 
plaintiff  testifies  that  the  logs  formed  a  solid  foundation  for  the  skid. 

At  the  time  of  the  accident  12  loads  of  ice  had  been  placed  within  the 
building.  It  was  the  third  day  of  the  work.  Usually  the  plaintiff  was 
assisted  by  the  foreman  in  unloading.  The  plaintiff  ordinarily  stood  on 
the  logs  outside  the  skid,  which  was  25^1  feet  wide,  and  guided  the  pieces 
of  ice  as  they  slid  from  the  sleigh  toward  the  building.  The  pieces  of 
ice  in  dimensions  were  about  26  by  2D  inches  and  14  inches  thick,  and 
weighed  from  250  to  300  pounds.  The  accident  occurred  while  the 
thirteenth  load  was  being  unloaded.  Plaintiff  at  the  time  was  unassisted. 
The  implement  with  which  he  was  working  was  an  ice  tongs.  A  pike 
pole  was  sometimes  used,  but  he  says  it  was  not  preseni  at  the  time  of 
the,  accident.  A  piece  of  ice  longer  than  "usual  slid  down  the  skid  and 
wedged  in  the  doorway  as  it  was  entering  the  building.  To  release  it 
the  plaintiff,  standing  on  the  logs  by  the  side  of  the  skid,  placed  one  foot 
within  one  of  the  spaces  formed  by  the  longitudinal  slats  or  parts  of  the 
skid.  When  the  ice  was  released,  it  slid  over  the  2  feet  of  the  skid  pro- 
jecting within  the  building,  naturally  causing  the  part  of  the  skid  outside 
the  building  to  be  projected  upward,  which  it  did,  throwing  plaintiff  for- 
ward into  the  building,  causing  him  to  be  injured. 

[1,2]  It  is  the  unqualified  testimony  of  the  plaintiff  that  every  piece 
of  ice  from  each  of  the  12  previous  loads,  as  it  entered  the  building, 
caused  the  end  of  the  skid  adjacent  to  the  sleigh  to  be  projected  into  tiie 
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air;  he  says  as  much  as  4  or  5  feet.  He  testifies  that,  when  the  first 
piece  of  ice  was  placed  in  the  building,  he  called  the  attention  of  the 
foreman  to  the  danger,  saying:  "If  it  hits  you,  you  will  find  out/*  The 
skid  may  have  been  an  inadequate  appliance;  but  its  inadequacy  was 
fully  understood  by  the  plaintiff,  as  well  as  the  danger  arising  therefrom. 
The  plaintiff  admits  that  he  had  previously  had  much  experience  in 
handling  ice.  Standing  on  the  logs  outside  the  skid,  as  he  had  previously 
done  while  unloading  the  12  loads^  he  was  in  a  place  of  safety.  No  reason 
is  apparent  wh^  he  could  not  from  that  position  have  released  the  piece 
of  ice  in  question  when  it  wedged  in  the  doorway.  The  extreme  width 
of  the  skid  and  of  the  doorway  was  only  2^  feet,  and  a  piece  of  ice  20 
inches  wide  could  easily  have  been  manipulated  by  means  of  his  ice  tongs 
trom  the  side  of  the  skid.  Instead  of  doing  so,  he  placed  one  foot,  not 
even  on  the  skid,,  but  on  the  log,  in  the  space  between  the  parts  of  the 
skid.  This  position  he  assumed  with  positive  knowledge  of  the  natural 
consequences.  It  was  a  matter  entirely  within  his  own  control.  There 
was  no  necessity  for  haste,  nor  any  occasion  for  excitement,  nor  anything 
in  the  situation  to  disturb  his  judgment,  or  produce  a  lack  of  realization, 
of  the  natural  consequences  of  his  act  He  was  free  to  determine  his 
position.  The  logs  presented  an  uneven  surface  on  which  to  stand; 
but  the  fact  of  their  firmness  and  stability  is  placed  beyond  question  by 
the  testimony  of  plaintiff.  It  seems  clear  that  the  task  before  the  plaintift 
could  readily  have  been  accomplished  while  he  remained  standing  beside 
the  skid,  and  that  there  was  no  necessity  which  required  him  to  olJ»**^  him- 
self in  a  position  of  known  danger.  The  case  is  not  at  all  like  iheii  of 
Malonev  v.  Cunard  Steamship  Co.,  217  N.  Y.  278,  111  N.  E.  835,  cited  by 
plaintiff.  There  it  was  necessary  for  the  plaintiff  to  use  the  defective 
appliance  in  the  manner  in  which  he  was  using  it  at  the  time  of  the 
accident.  Here  no  such  necessity  existed.  The  manner  of  its  use  con- 
.^tituted  contributory  negligence.  The  burden  of  establishing  con- 
tributory negligence  was  on  the  defendant,  but  on  the  testimony  of  the 
plaintiff  himself  his  negligence  clearly  contributed  to  the  accident. 

The  plaintiff  urges  that  the  question  of  contributory  negligence  is 
eliminated,  for  the  reason  that  the  case  falls  within  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67),  and,  if  so,  section  11  makes 
that  question  unimportant.  Ice  harvesting  is  a  hazardous  employment 
under  that  act,  but  such  employment  was  not  in  this  instance  "carried 
on  by  the  employer  for  pecuniary  gain,"  within  the  meaning  of  the  statute 
(section  3,  subdivision  5).  The  plaintiff  was  in  reality  a  farm  laborer 
(section  3,  subdivision  4),  and  the  ice  was  being  stored  for  use  on  the 
farm,  and  only  as  incidental  as  farm  purposes.  Hence  the  case  is  not 
within  that  act. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  The  court  disapproves  the  finding 
that  the  plaintiff  was  not  negligent.    All  conciir. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


SPERDUTO 

V. 

___^       NEW  YORK  CITY  INTERBOROUGH  RY.  CO.* 

3.  MASTER   AND   SERVANT  —  WORKMEN'S   COMPENSATION 

ACT— PAYMENT  OF  AWARDS. 

In  view  of  Workmen's  Compensation  Act,  §§  25,  50,  'leld,  that  it  was 
improper  for  the  state  Industrial  Commission,  pursuant  to  previous  reso- 
lution, to  require  self-insurer,  whose  solvency  was  not  questioned  to  pay 
into  the  state  fund  the  present  value  of  an  award  to  a  widow  and  children 
of  a  deceased  employee ;  section  27  of  the  Compensation  Law,  as  amended 
by  Laws  1917,  c.  705,  §  7  contemplating  such  an  order  only  in  a  special 
case  and  after  notice,  and  the  order  being  also  improper  in  view  of  the 
hardship  on  such  insurer  because  of  financial  stringency  at  the  time  it  wa.« 
made. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

4.  MASTER   AND   SERVANT  —  WORKMEN'S   COMPENSATION 

ACT—  VALIDITY. 

Workmen's  Compensation  Law,  §  27,  as  amended  by  Laws  1917,  c 
705,  §  7,  if  authorizing  the  state  Industrial  Commission  to  require  mutual 
insurers  and  self-insurers,  whose  solvency  was  not  doubted,  to  pay  into  the 
state  fund  the  present  value  of  future  installments  of  compensation  under 
awards  for  death  claims,  is  unconstitutional,  as  discriminating  against 
such  insurers  and  in  favor  of  others,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

6.  MASTER   AND   SERVANT  —  WORKMEN'S   COMPENSATION 

—INSURANCE  FUND— CONSENT  TO  PAYMENTS. 

While  Workmen's  Compensation  Law,  §  50,  as  amended  by  1917,  c.  705, 
§  9,  provides  that  the  state  Industrial  Commission  may  require  an  agree- 
ment on  the  part  of  any  employer  to  pay  any  award  computed  under 
section  27  into  a  special  fund  or  the  state  fund  as  a  condition  to  self- 
insurance,  such  consent  does  not  require  the  employer  to  observe  arbitrary 
and  illegal  orders  of  the  commission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

Cochrane  and  Henry  T.  Kellogg,  J.J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Carmela  Sperduto,  widow  of  Angelo 
Sperduto,  deceased,  for  the  death  of  her  husband,  against  the  New  York 
City,  Interborough  Railway  Company,  employer  and  self -insurer.  From 
a  determination  of  the  State  Industrial  Commission,  made  May  21,  1918, 
requiring  the  employer  and  self-insurer  to  pay  into  the  state  fund  the 
present  Talue  of  the  award,  the  employer  appeals.    Petermination  reversed 

Argued  before  John  M.  Kellogg,  P.  J.,  Lyon,  Woodward,  Cochrane,  and 
Henry  T.  Kellogg,  JJ.. 

♦  Decision  rendered,  Jan.  8,  1919.    173  N.  Y.  Supp.  834. 
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Alfred  T.  Davison,  of  New  York  City  (Addison  B.  Scoville  and  E. 
Crosby  Kindlcberger,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Nlerton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

Robert  W.  Bonynge,  of  New  York  City,  for  the  Commission. 

John  M.  Kellogg,  P.  J.  [1]  This  is  an  appeal  from  a  determination 
of  the  state  Industrial  Commission,  June  28,  1918,  requiring  the  appellant, 
a  self-insurer,  to  pay  in  cash  to  the  commission  the  alleged  present  worth 
of  the  weekly  payments  directed  to  be  made  by  an  award  of  March  16, 
1918,  to  a  widow  during  widowhood  and  to  minor  children  during  de- 
pendency. The  Adams  Case,  175  App.  Div.  714,  161  N.  Y.  Supp.  919,  and 
220  N.  Y.  579,  114  N.  E.  1046,  held  that  such  a  direction  could  not  be 
made  with  reference  to  an  award  to  a  widow,  but  after  the  decision  of 
that  case  section  27  of  the  Workmen's  Compensation  Law  was  amended 
by  chapter  705  of  the  Laws  of  1917,  and  the  action  of  the  commission 
is  based  upon  that  amendment.  We  reversed  the  determination  in  the 
Adams  Case,  upon  the  ground  that  there  was  no  legal  basis  upon  which  the 
commission  could  determine  when,  if  ever,  the  widow  would  remarry,  and 
that  sections  27  and  25  should  be  read  together,  and  that  the  payment  of  a 
gross  sum  was  only  authorized  in  exceptional  cases  where  the  commission 
found  in  its  discretion  that  the  interest  of  justice  so  required.  The  Court 
of  Appeals  affirmed  our  decision  upon  the  first  ground  stated,  without 
considering  the  second  ground.  Its  decision  did  not  destroy  the  effect  of 
our  decision  in  that  respect.  It  was  content  to  rest  its  decision  upon  the 
one  ground. 

[2]  In  181  App.  Div.  962,  168  N.  Y.  Supp.  1130,  "In  the  Matter  of  the 
Adoption  of  a  Resolution  Requiring  the  Payment  into  the  State  Fund 
of  the  Present  Value  of  Death  Benefits  Pursuant  to  the  Provisions  of 
Section  27  of  the  Workmen's  Compensation  Law,  as  Amended  by  Chap- 
ter 705  of  the  Laws  of  1917,"  the  commission  asked  this  court  to  determine 
whether  the  amendment  of  1917  applied  to  awards  made  before  its  en- 
actment, and  we  concluded  it  did.  The  Court  of  Appeals  (224  N.  Y.  13. 
119  N.  E.  1027)  dismissed  the  appeal,  upon  the  ground  that  the  resolution 
presented  no  matter  which  the  court  could  pass  upon.  We  are  therefore 
free  to  consider  the  effect  of  section  27,  as  amended,  as  applied  to  the 
facts  in  this  case. 

The  commission  duly  made  an  award  of  death  benefits  of  $421  per 
week  to  the  widow,  who  was  then  about  41  years  of  age,  during  wid- 
owhood, and  $1.29  per  week  to  each  of  the  four  children,  during  de- 
pendency. The  awards  to  the  children,  under  the  act  terminated  re- 
spectively when  they  became  18  years  of  age.  Upon  the  remarriage  of 
the  widow  she  receives,  under  the  act,  two  years*  compensation,  in  one 
sum.  The  award  to  each  child  was  10  per  cent,  of  the  weekly  wage, 
and  upon  the  death  of  the  widow  any  surviving  child  was  thereafter 
to  receive  15  per  cent,  instead  of  10  per  cent.  The  commission  has  not 
changed  the  award,  and  it  stands  as  its  final  judgment,  and  the  mandate 
of  the  statute,  as  to  the  amount  which  the  appellant  must  pay,  and  which 
the  widow  and  children  shall  re<ipive. 

May  21,  1918,  the  commission  adopted  a  resolution  that  every  mutual 
association  and  every  self -insurer  shall,  on  or  before  July  31,  1918,  "pay 
into  the  aggregate  trust  fund  of  the  state  insurance  fund  the  present 
value  as  of  that  date  of  the  future  installments  of  compensation  under 
every  award  against  such  carrier  for  death  claims  arising  from  accidents 
occurring  between  July  1,  1917,  and  December  31,  1917,  both  inclusive, 
together  with  the  necessary  expense  loading  thereon,"  and  further  pro- 
vided the  manner  in  which  the  computation  should  be  made.  On  June  28, 
1918,  pursuant  to  that  resolution,  the  commission  directed  the  appellant 
to  pay  into  the  state  insurance  fund  $5,456.11,  which  it  determined  was 
the  net  present  value  of  the  future  installments,  together  with  loading 
for  administration  expenses,  4  per  cent.,  $218.24,  making  the  total  $5,674.35. 
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[3-6]  The  employer  had  duly  qualified  as  a  self-insurer,  and  no  ques- 
tion was  raised  as  to  its  ability  to  meet  its  obligations  as  such.  No  find- 
ings of  fact  that  conclusions  of  law  were  filed  as  required  by  section  23 
of  the  act.  There  was  no  hearing  or  inquiry  as  to  the  facts,  upon  notice, 
and  the  defendant  did  not  have  a  day  in  court.  The  determination  ap- 
pealed from,  therefore,  must  rest  solely  upon  the  resolution,  as  the  arbi- 
trary act  of  the  commission,  based  upon  no  fact  with  references  to  this 
case,  except  that  the  defendant  is  a  self-insurer.  It  is  evident  that  the 
determination  singles  out  the  self-insurer  and  the  mutual  insurance  as- 
sociation, and  arbitrarily  requires  them  to  pay  a  gross  sum,  while  no 
such  requirement  is  made  of  the  stock  companies  or  the  state  insurance 
fund.  The  terms  of  the  section  permit  the  commutation  of  all  death 
benefits  and  other  compensation  for  a  period  of  104  weeks  or  more ; 
the  resolution  applies  only  to  death  claims  for  accidents  occurring  between 
Jvly  1,  1917,  and  December  31,  1917.  In  cases  of  total  permanent  dis- 
ability section  15  allows  to  the  injured  employee  two-thirds  of  the  weekly 
wages  for  life,  which  may  equal  or  be  greater  than  the  weekly  payments 
to  a  widow,  and  may  continue  for  many  years.  It  is  difficult  to  under- 
stand why  the  self-insurer  and  the  mutual  association  were  not  required 
to  commute  the  payments  for  such  an  injured  employee. 

These  considerations  make  it  clear  that  the  resolution  was  not  based 
on  any  possible  feeling  of  insecurity  as  to  the  payments  to  be  made 
by  the  self -insurer  and  the  mutual  association.  If  the  commission  may 
make  such  discrimination,  the  question  still  remains  whether  it  may 
act  arbitrarily,  or  whether  its  discretion  nrust  be  moved  by  some  fact 
in  the  particular  case,  as  we  held  in  the  Adams  Case;  also  whether 
the  determination  is  not  an  illegal  interference  with  the  defendant's 
property    rights. 

The  amendment  to  section  27,  made  in  1917,  it  is  claimed  avoids  the 
effect  of  the  decision  in  the  Adams  Case.    It  provides: 

"Depositing  Future  Payments. — If  an  award  under  this  chapter  re- 
quires payment  of  death  benefits  or  other  compensation  by  an  insurance 
carrier  or  employer  in  periodical  payments,  the  commission  may,  in  its 
discretion,  at  any  time,  any  provision  of  this  chapter  to  the  contrary  not- 
withstanding, compute  and  permit  or  require  to  be  paid  into  the  state 
fund  an  amount  equal  to  the  present  value  of  all  unpaid  death  benefits 
or  other  compensation  in  cases  in  which  awards  are  made  for  total 
permanent  or  permanent  partial  disability  for  a  period  of  one  hundred 
and  four  weeks  or  more,  for  which  liability  exists,  together  with  such 
additional  sum  as  the  commission  may  deem  necessary  for  a  proportionate 
payment  of  expenses  of  administering  the  fund  so  created." 

The  moneys  so  paid  constitute  an  aggregate  and  indivisible  fund, 
the  employer  is  to  be  discharged  from  further  liability,  and  this  fund 
is  to  be  kept  separate  from  other  moneys  of  the  state  fund,  and  the 
state  fund  is  not  liable  for  any  losses  or  charges  against  such  special 
fund.    The  section  also  provides: 

"All  computations  made  by  the  commission  shall  be  upon  the  basis  of 
the  survivorship  annuitants'  table  of  mortality,  the  remarriage  tables  of  the 
Dutch  Royal  Insurance  Institution  and  interest  at  three  and  one  half  per 
centum  per  annum." 

The  commission  has  exercised  very  extraordinary  powers,  which  en- 
tirely change,  in  the  case  of  the  self-insurer  and  the  mutual  insurer, 
the  plan  of  payment  fixed  by  the  Legislature  in  compensation  cases. 
The  theory  of  the  law  is  that  the  business,  in  an  easy  way,  by  periodical 
payments,  must  bear  the  losses  sustained  by  the  employer  or  his  ikpen- 
dents,  and  that  the  losses  shall  be  paid  in  substantially  the  manner  in 
which  wages  were  paid,  but  that  the  commission  may,  in  a  given  case, 
commute  the  payments  to  one  or  more  lump  sums,  in  its  discretion 
and  in  the  "interest  of  justice."    The  commission  has  proceeded  upon  the 
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theory  that  the  Legislature  has  substantially  given  it  the  power  to  reverse 
section  25  and  arbitrarily  to  make  new  laws  in  certain  cases — a  power 
which  the  Legislature  has  not  the  authority  to  give. 

If  the  commission  has  correctly  construed  section  27,  it  is  clearly 
unconstitutional.  But  the  courts  will  hesitate  in  construing  a  statute  in 
a  way  which  makes  it  tinconstitutional,  and  will  go  to  the  limit  of  con- 
struction in  sustaining  it.  Every  reasonable  intendment  is  in  favor  of 
its  validity.  There  is  nothing  in  the  section  whch  permits  the  commission 
to  make  an  omnibus  order  like  the  one  in  question,  discriminating  against 
certain  employees  and  certain  kinds  of  insurance.  The  clause  in  the 
section,  that  the  commission  may  commute  one  or  more  awards  by  one 
or  more  resolutions,  may  be  construed  as  meaning  that  the  commission 
may  hold  a  hearing  on  notice,  inquire  into  the  facts  as  to  an  insurer  which 
may  have  several  awards  against  it,  upon  facts  similar  in  their  nature, 
and  that  an  investigation  and  a  separate,  trial  in  each  of  such  cases  is  not 
necessary.  It  may  have  other  proper  construction,  "but  it  was  not  intended 
to  permit  the  commission  arbitrarily  to  change  the  Workmen's  Compensa- 
tion Law,  and  commute  awards,  without  notice  and  without  hearing, 
based  solely  on  the  kind  of  insurance  accepted. 

.  By  section  50  of  the  act  the  employer  may  furnish  one  of  three 
kinds  of  insurance :  (1)  Subdivision  1  provides  for  insurance  in  the 
state  fund;  (2)  subdivision  2  for  insurance  in  a  stock  company  or  mutual 
association  authorized  by  law  to  transact  sruch  business;  or  (3)  sub- 
division 3,  by  the  employer  qualifing,  with  the  approval  of  the  commission, 
as  a  self -insurer.  The  commission  has  the  right  to  revoke  the  consent 
at  any  time  for  cause  shown.  It  seems  idle  for  the  statute  to  provide 
for  three  kinds  of  insurance,  unless  each  insurer  is  to  stand  in  the 
same  position,  with  equal  liability  and  responsibility.  The  payments  under 
the  act  are  to  be  the  same,  without  regard  to  the  kind  of  insurance  fur- 
nished. If  an  extra  burden  is  placed  upon  the  self -insurer  and  the  mutual 
association,  solely  because  they  are  such,  it  is  an  illegal  discrimination  and 
without  effect.  When  United  States  4>4  per  cent,  bonds  are  selling  at  a 
discount;  when  the  best  railroad  companies  in  the  country  cannot  borrow 
money  at  6  per  cent.,  and  as  a  favor  and  in  the  interest  of  the  public, 
the  government  is  advancing  necessary  money  to  them  at  6  per  cent., 
there  can  be  no  question  but  that  computing  the  value  of  the  award  on 
a  basis  of  354  per  cent,  interest,  and  requiring  cash  payment  within  a  few 
days,  is  a  heavy  burden.  Weekly  payments  of  a  small  amount  are  not  a 
serious  burden  upon  a  self-insurer,  but  the  requirement  that  the  present 
value  of  all  future  payments  shall  be  made  in  cash  at  once  would  he 
ruinous. 

Laying  aside  all  other  considerations,  if  a  sum  is  payable  each  week 
by  a  business  to  a  woman  during  her  widowhood,  it  is  a  grievous  burden 
to  compel  it  to  pay  the  present  value  of  such  payments  at  once  in  cash. 
A  government,  a  bank,  insurance  company,  corporation,  or  individual, 
cannot  ordinarily  pay  at  once  the  cash  present  value  of  all  its  obligations 
payable  in  the  future.  Credit  is  the  life  of  business.The  extent  of  the 
burden  cast  upon  the  appellant  as  a  self -insurer,  by  the  determination,  is 
not  the  only  consideration ;  an  important  fact  is  that  it  is  required  to 
liquidate  its  liability  in  a  manner  different  from  that  required  of  other 
employers  and  insurers,  and  such  requirement  is  based  solely  upon  the 
fact  of  self -insurance. 

If  the  commission  may  be  justified,  in  any  case,  -in  casting  such  a 
burden  upon  an  employer,  there  must  be  facts  and  circumstances  in  the 
case,  and  shown  in  the  findings,  which  move  and  compel  its  discretion 
in  that  respect.  Its  action  cannot  be  arbitrary.  It  is  said  that  such 
commutation  makes  the  employee  more  secure.  The  same  may  be  said  of 
insurance  in  a  stock  company.  But  it  is  not  entirely  clear  that  the 
employee  is  made  more  secure.  That  is  a  question  which  the  future 
alone  can   determine.    Disaster  may  overtake  the  special   fund,   unwise 
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investments  may  be  made,  and  the  section  expressly  provides  that  losses 
in  this  fund  shall  not  be  made  up  from  the  state  fund;  so  that,  if  there 
is  a  deficiency,  in  this  fund,  the  employee  must  suffer.  If,  for  any  reason, 
the  determination  or  the  section  should  be  held  invalid  as  to  the  employee, 
then  the  insurer  might  be  liable  under  the  original  award,  thus  exacting 
double  compensation.  It  is  urged  that  subdivision  3  of  section  50,  as 
amended  in  1917,  provides  that  the  commission  may  require  an  agreement 
upon  the  part  of  the  employer  to  pay  any  award  commuted  under  section 
2/  of  the  act  into  the  special  fund,  or  the  state  fund,  as  a  condition  of 
self -insurance.  That  does  not  mean  that  the  employer  must  observe 
every  arbitrary  and  illegal  act  of  the  commission,  but  only  its  lawful 
acts.  The  appellant,  upon  filing  the  securities  and  proofs  required  by 
the  commission,  qualified  and  was  accepted  as  a  self-insurer,  January  27, 
1914.  The  comipission  did  hot  require,  and  then  had  no  power  to  require, 
such  an  agreement. 

Many  times  it  is  necessary  for  the  court  to  determine  the  probable 
duration  of  a  life,  and  it  refers  to  ^he  mortality  tables  to  enable  it, 
with  or  without  other  evidence,  to  determine  the  question.  Such  tables, 
from  their  public  nature  and  general  use,  are  treated  as  some  evidence, 
but  are  not  absolutely  contlusive.  The  court  may  take  into  consideration 
any  other  facts  proper  to  be  considered.  There  are  exceptional  cases 
where,  by  long  usage,  the  courts  use  certain  well-known  tables  to  de- 
termine approximately  the  value  of  life  and  other  interests.  The  use 
of  such  tables  for  compulsory  adjiastment  are  substantially  limited  to 
cases  where  the  court  is  called  upon  to  marshal  assests,  or  distribute 
funds  in  court,  which  have  been  brought  there  in  regular  course,  and  the 
adjustment  is  a  mere  incident  to  the  distribution  or  division.  The  Code 
of  .Civil  Procedure  and  the  general  rules  of  practice  provide  that,  where 
funds  are  paid  into  court  to  be  invested  for  the  benefit  of  a  life  tenant 
by  the  curtesy  or  in  dower,  the  investment  shall  be  at  the  expense  of  such 
person,  but,  if  he  is  willing  to  take  a  g^ross  sum,  it  may  be  computed  by 
the  use  of  the  mortality  tables,  with  an  interest  basis  of  5  per  centum. 
Rule  70;  Code  Civ.  Proc.  §§  1569,  1617,  2717.  In  marshaling  the  assets 
of  insolvent  insurance  companies,  and  in  like  cases,  the  courts,  in  dis- 
tributing them,  compute  contingent  interests  upon  the  basis  of  mortality 
tables.  But  these  arc  cases  where  the  moneys  are  actually  in  the  court 
and  the  distribution  is  made  necessary  by  that  fact  I  know  of  no  case 
where  the  court  can  compel  a  life  tenant,  or  person  entitled  to  receive 
an  annuity,  to  receive,  or  the  remainderman  to  pay,  a  gross  sum 
in  lieu  of  the  life  estate,  unless  such  payment  is  necessary  in  order  to 
marshal  and  distribute  funds  already  in  court.  It  cannot  compel  funds 
to  be  brought  into  court  solely  for  the  purpose  of  the  liquidating  of 
future  contingent  payments. 

In  dealing  with  the  individual,  the  state  is  not  all  powerful.  There 
'  are  still  certain  limitations  upon  its  right  to  interfere  with  the  indi- 
vidual and  his  property.  A  person  who  is  competent  to  do  business, 
and  who  meets  his  obligations  and  does  not  violate  the  law,  cannot  be 
deprived  of  his  property  against  his  will,  except  under  the  authority 
given  by  the  state  Constitution  to  condemn  real  property  for  public  use. 
If  he  has  the  life  use  of  certain  money,  the  state,  imder  ordinary  circum- 
stances, cannot  compel  him  to  take  a  gross  sum  in  lieu  of  it,  or  if  he  is 
required  to  pay  a  certain  sum  to  an  individual  during  the  payment  by  a 
gross  sum.  Tne  rights  of  parties  as  fixed  by  contract  and  by  judgment 
should  stand.  If  the  payment  of  money  depends  upon  the  life  or  remar- 
riage of  a  widow,  the  payor  has  the  benefit  of  the  chance  that  she  may 
die  or  remarry  at  an  early  date  and  relieve  him  of  the  other  payments,  and 
any  act  of  the  state  which  deprives  him  of  that  benefit,  and  gives  it  to  the 
state  or  another,  is  an  invasion  of  his  legal  rights.  The  award  of  the 
commission,  unappealed  from,  is  a  final  determination  of  the  rights  of  the 
parties.    The  commission,  without  being  called  to  action  by  any  particular 
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fact,  arbitrarily  determines  that  the  assumed  present  value  of  this  dass 
of  awards  must  be  paid  into  the  special  fund,  and  that  the  appellant  shall 
not  have  the  benefit  which  may  come  from  the  death  or  remarriage,  but 
that  such  benefit  shall  inure  to  the  special  fund.  There  is  no  good  reason 
manifest  why  such  order  should  have  been  made.  If  the  state  concludes 
that  it  is  unwise  to  permit  an  employer  to  qualify  as  a  self-insurer  the  act 
should  be  amended.  The  commission  should  not  amend  it  indirectly  by 
its  arbitrary  discrimination  against  such  insurers.  The  state  or  its  com- 
mission cannot  speculate  in  the  lives  or  marriage  of  individoals,  or  deal 
in  contingencies.  If  there  were  a  just  doubt  about  the  ability  of  the  ap- 
pellant to  meet  future  payments  additional  securitv  may  be  required  at 
any  time.  If  the  amount  of  the  present  value  of  the  awards  were  to  be 
deposited  in  the  fund  as  security,  with  the  right  to  the  insurer  to  receive 
the  equitable  part  of  the  fund  released  from  time  to  time  by  the  children 
dying,  arriving  at  18  years  of  age,  or  ceasing  to  be  dependent,  or  the 
widow  remarrying  or  dying,  the  objections  to  the  statute  as  it  is  con- 
structed by  the  commission  would  be  less  forcible.  But  the  commutation 
made  is  not  for  the  benefit  of  the  employer  or  the  employee,  but  for  the 
benefit  of  the  state  fund  administered  by  the  commission. 

The  appellant  is  not  only  required  to  pay  the  value  of  the  future 
payments,  but  is  required  to  pay  4  per  cent,  in  addition  for  the  pur- 
pose of  administering  the  fund.  We  know  of  no  case  where  a  remain- 
derman is  compelled  to  pay  the  full  value  of  the  life  estate  and  an  ad- 
dition of  4  per  cent,  for*  handling  of  the  fund.  Rule  70  provides  that 
the  life  tenant  must  pay  the  expense  of  handling  the  fund  paid  into 
the  public  treasury  for  his  benefit. 

There  is  no  certainty  that  any  widow  will  remarry.  It  depends  upon 
so  many  different  and  obscure  circumstances  that  a  guess  can  hardly 
be  hazarded.  The  age,  personal  appearance,  attractiveness,  means,  ac- 
quaintances, opportunity,  the  personal  wishes  of  the  woman,  her  health, 
and  so  many  other  considerations  enter  into  the  question,  that  there  is 
no  substantial  basis  for  a  judgment  in  a  particular  case  whether  or  not 
she  will  remarry.  We  infer  from  section  27  that  the  Dutch  Royal  In- 
surance Institution  is  willing  to  take  chances  and  wager  upon  the  re- 
marriage of  a  widow.  There  is  a  general  understanding  that,  for  a  proper 
consideration,  certain  companies  are  willing  to  wager  against  any  contin- 
gency. These  are  not  insurances  against  an  event  which  must  happen,  and 
the  time  of  its  happening  is  the  only  uncertain  question,  but  are  pure 
gambles  whether  or  not  certain  things  will  or  will  not  happen.  On  the 
question  of  remarriage  of  widows,  appellant  is  solely  interested  in  this 
particular  widow,  and  it  has  bound  itself  to  pay  to  her  a  certain  sum  dur- 
mg  her  widowhood.  The  continuance  of  the  payments  depends  tipon  this 
widow,  and  not  upoji  a  certain  average  which  may  be  arrived  at  as  to 
widows  in  general.  It  is  a  mere  guess  as  to  whether  this  widow  will  re- 
marry, or  when  she  will  remairy,  if  such  an  event  happens.  Here  the 
commission  not  only  has  assumed  to  fix  the  value  of  the  future  payments 
to  the  widow,  but  also  of  the  payments  to  each  of  the  children,  based 
upon  a  probable  death  under  18  years  of  age  and  continued  dependency. 
It  must  have  calculated  when  the  himp  sum,  representing  two  years'  pay- 
ments, will  be  paid  to  the  widow  if  she  remarries,  and  when,  if  ever,  the 
interest  of  any  of  the  children  will  be  increased  one-half.  If  the  statute 
is  confined  to  special  and  extraordinary  cases,  where  a  hearing  on  notice 
shows  that  the  interest  of  justice  requires  a  commutation,  we  are  not  con- 
demning it.  We  are  only  holding  that  its  proper  construction  cannot 
justify  the  resolution  or  the  order  in  question. 

Certain  computations,  based  upon  the  payments  to  be  made  to  the 
widow,  show:  The  payments  during  widowhood  on  a  3j4  per  cent, 
interest  basis  with  an  allowance  of  two  years*  pay  upon  remarriage,  would 
give  a  value  of  $3,536.18;  upon  a  5  per  cent,  interest  basis,  of  |3,009.54; 
and  upQn  a  6  per  cent  interest  basis,  of  $2,69429.    If  the  payments  to 
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the  widow  are  to  be  during  her  natural  life,  the  commutation  on  the  basis 
of  3H  per  cent,  would  be  $3,928.50 ;  on  a  5  per  cent,  interest  basis  it  would 
be  $3,263.86;  and  on  a  6  per  cent,  interest  basis,  $2,924.88.  These  fig^t^cs 
demonstrate  that  the  inferests  of  justice  did  not  require  the  commutation 
in  question,  and  that  an  tinreasonable  and  unjust  burden  has  been  cast 
upon  the  appellant. 

I  favor  reversal.    All  concur,  except  Cochrane  and  Henry  T.  Kellogg, 
JJ.,  who  dissent. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


WAITE 

V. 

E.  W.  BLISS  CO.  ET  AL.* 

MASTER  AND  SERVANT—WORKMEN'S  COMPENSATION  ACT 

—APPEAL— DEATH     OF     CLAIMANT— SUBSTITUTION     OF 

REPRESENTATIVE— STATUTE. 

Under  Workmen's  Con>pensation  Law,  §  23,  subjecting  appeals  from 
determinations  of  Industrial  Commission  to  practice  applicable  to  appeals 
in  civil  actions,  following  death  of  claimant,  awarded  compensation,  sub- 
stitution must  be  had  of  representative  of  estate,  before  appeal  by  em- 
ployer and  insurer  from  award  of  commission  to  Appellate  Division  can 
be  heard. 

(For  other  case%  see  Master  and   Servant,   Dec.  Dig.  §  417 [3^4].) 

Appeal  from  State  Industrial  Commission. 

Claim  for  compensation  under  the  Workmen's  Compensation  Law 
by  Mrs.  Emily  K.  Waite,  for  death  of  Harold  C.  Waite,  the  employee, 
opposed  by  the  E.  W.  Bliss  Company,  the  employer,  and  the  United 
States  Fidelity  &  Guaranty  Company,  insurance  carrier.  From  an  award 
of  the  State  Industrial  Commission,  the  employer  and  insurance  carrier 
appeal.    Hearing  of   appeal   suspended. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

William  Dike  Reed,  of  New  York  City  (William  Warren  Dimmick, 
of  New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

Lyon,  J.  The  appeal  is  not  properly  before  this  court  for  hearing. 
The  commission  made  the  award,  of  date  July  8,   1918,  to  Harold  C. 

♦  Decision  rendered,  January  8,  1919.     173  N.  Y.  Supp.  686. 


Digitized  by 


Google 


510  3  WORKMEN*S  COMPENSATION  L.  J.    (N.Y.)         [Apr^ 

Waitc  for  41  weeks,  covering  the  period  from  August  28,  1916,  to  June 
11,  1917,  evidently  erroneous^  stated  in  the  findings  as  July  11,  1917,  and 
continued  the  claim   for   further  hearing;   the  commissioner  stating: 

''It  appearing  that  Harold  C.  Waite,  claimant  herein,  died  on  or 
about  August  9,  1917,  said  award  is  directed  to  be  paid  to  the  estate  of 
Harold  C  Waite,  deceased." 

The  law  and  practice  of  this  iouTt  requires  (hat,  following  the  death 
of  the  plaintiff,  a  substitution  must  be  had  of  representative  of  the 
estate  before  an  appeal  can  be  heard.  It  was  recently  held  by  the 
Court  of  Appeals,  in  the  Matter  of  the  Claim  of  O'Esau  for  compensation 
against  E.  W.  Bliss  Co.,  employer,  and  Mtm  Life  Ins.  Co.,  insurance 
carrier,  appellants,  121  N.  E.  362,  that  by  section  23  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67),  appeals  to  the  Appellate  Divi- 
sion, and  to  the  Court  of  Appejils.  from  determinations  made  by  the 
commission,  save  as  in  said  section  excepted,  are  subject  to  the  law  and 
practice  applicable  to  appeals  in  civil  actions.  Furthermore,  there  is 
nothing  in  the  case  showing  that  Emily  K.  Waite  was  the  widow.  Ac- 
cording to  the  record,  Harold  C.  Waite  was  not  married. 

The  hearing  of  the  appeal  must  be  suspended  in  this  court,  awaiting 
such  actions  as  the  parties  may  see  fit  to  take.    All  concur. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


In  re  WHALEN.* 


WHALEN  • 

STANWOOD   TOWING   CO.   et  al.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—ACCIDENT  ARISING  IN  COURSE  OF  EMPLOYMENT. 

Where  the  captain  of  tugboat,  after  being  discharged,  returned  to  the 
boat,  ate  dinner,  and  collected  his  effects,  and  later  his  body  was  found 
in  the  vicinity  of  the  pier  at  which  the  boat  was  tied  up,  evidence  held 
insufficient  to  warrant  an  award  against  the  employer;  it  not  being 
shown  that  he  met  his  death  through  an  accident  arising  in  the  course 
of  his  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [4].) 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Ellen  Whalen  for  compensation  under 
the  Workmen's  Compensation  Act  against  the  Stan  wood  Towing  Com- 
pany, employer,  and  the  New  Amsterdam  Casualty  Company,  insurance 
carrier.  From  an  award  of  the  Industrial  Commission,  the  employer  and 
insurance  carrier  appeal.'  Reversed,  and  claim  dismissed. 

♦Decision  rendered,  January  8,  1919.  173  N.  Y.  Supp.  856. 
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ArgueH  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Frederick  Mellor,  of  New  York  City,  for  Appellants. 
Merton  E.  Lewis,  .Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City,  for  State  Industrial  Commission. 

Henry  T.  Kellog,  J.  The  deceased  was  catpain  of  a  tugboat  which 
was  tied  up  at  Pier  11  in  the  East  river.  On  January  21,  1918,  at  about 
9:30  a.  m.,  he  called  up  the  office  of  his  employer.  The  officer  in  charge 
assumed  from  his  talk  he  was  intoxicated,  and  directed  him  to  come  to  the 
office.  He  attended  at  about  11 :30,  was  paid  off,  and  discharged.  Thereafter, 
between  11  and  1  o'clock,  he  was  seen  in  the  pilot  house  of  the  tugboat, 
and  at  this  time  asked  a  friend  to  come  abroad  for  something  to  eat. 
The  engineer  of  the  tugboat  saw  him  when  he  came  back  from  the  office, 
at  which  time  he  stated  that  he  was  through,  and  had  come  for  his  clothes. 
The  engineer  had  dinner  with  him,  and  last  saw  him  at  about  1 :30  o'clock, 
when  he  was  still  on  board,  though  be  had  started  for  the  shore.  He 
was  never  seen  alive  a^ain.  On  May  3,  1918,  his  dead  body  was  found 
in  the  river  in  the  vicinity  of  Pier  11. 

If  it  be  considered  that,  after  the  discharge  of  the  deceased,  his 
employment  continued  a  reasonable  length  of  time,  to  enable  him  to 
remove  his  belongings  from  the  boat,  it  must  nevertheless  fcave  ceased 
immediately  upon  his  leaving  it  It  cannot  be  inferred  that  he  fell  into 
into  the  water  while  in  the  act  of  leaving  the  boat,  or  prior  thereto, 
rather  than  that  after  leaving  it  he  fell  from  the  dock,  while  proceeding 
along  its  edge  in  an  intoxicated  condition.  Indeed,  it  would  seem  that,  if 
he  fell  while  in  the  act  of  leaving,  the  engineer  who  saw  him  start  fori 
shore  would  have  heard  a  splash  of  water  when  he  struck  it,  or  heard 
him  cry  for  help.  Only  a  mere  guess  leads  to  the  conclusion  that  the 
deceased  fell  into  the  water  prior  to  attaining  a  secure  foothold  upon  the 
pier.  There  was  no  proof,  therefore,  that  the  deceased  came  to  his  death 
through  an  accident  arising  in  the  course  of  his  employment. 

The  award  should  be  reversed,  and  claim  dismissed. 

Lyon  and  Woodward,  JJ.,  concur. 

Cochrane,  J.  In  the  absence  of  substantial  evidence  to  the  contrary, 
the  claim  comes  within  the  provisions  of  Workmen's  Cqjnpensation  Law 
(Consol.  Laws,  c.  67),  §  21.  Substantial  evidence  to  the  contrary  here 
appears,  and  with  the  appearance  of  such  evidence  there  simultaneously 
occurs  the  disappearance  of  the  presumption  on  which  alone  the  claimant 
relies.  After  his  discharge  from  the  employment  the  claimant  was  entitled 
to  a  reasonable  opportunity  to  get  his  belongings  and  leave  the  boat  If 
he  delayed  unreasonably,  the  risk  was  his,  and  not  his  employer's.  After 
returning  to  the  boat  he  had  his  dinner  thereon,  and  delayed  his  departure 
far  beyond  the  time  necessary  for  that  purpose.  His  presence  on  the 
boat  when  he  fell  from  it  into  the  water,  assuming  the  accident  to  have 
happened  in  that  manner,  was  not  incidental  to  his  employment,  or  to  his 
quitting  the  employment,  but  was  a  fulfillment  of  a  purpose  personal. to 
himself.  See  Matter  of  Claim  of  Pope  v.  Merritt  &  Chapman  Derrick  & 
Wrecking  Co.,  177  App.  Div.  69,  163  N.  Y.  Supp.  655. 

Hence  I  concur  in  the  result. 
*     John  M.  Kellogg,  P.  J.,  dissents. 
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SUPREME  COURT  OF  NEW  YORK.        ^ 

Appellate  Division,  Third  Department 


STATE  INDUSTRIAL  COMMISSION 

V, 

YONKERS  R.  CO.* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW  —  SELF-INSURANCE  —  CONDITION  —  AGREEMENT  TO 

PAY  COMMUTATION  AWARD. 

Agreement  of  employer,  under  Workmen's  Compensation  Law,  §  50, 
subd.  3,  as  a  condition  of  being  allowed  to  carry  its  own  insurance,  to  pay, 
when  required,  the  present  value  of  future  payments  under  an  award,  not 
applying,  when  made,  to  an  award  of  death  benefits  to  a  widow,  no 
method  of  estimating  the  contingency  of  remarriage  existing,  was  not 
enlarged  by  subsequent  amendment  of  the  statute,  providing  a  method  of 
estimating  the  present  value  of  such  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386 [4].) 

2.  MASTER    AND    SERVANT  — WORKMEN'S    COMPENSATION 

LAW— CONSENT    FOR    SELF-INSURANCE— RE  VOCATION— 

"GOOD  CAUSE." 

Mere  contest  by  employer  of  an  order  of  the  commission  for  com- 
mutation of  an  award  of  death  benefit  to  a  widow  does  not  constitute 
"good  cause,"  within  Workmen's  Compensation  Law,  §  50,  subd.  3,  as 
amended  by  Laws  1916,  c.  622,  empowering  the  commission  to  revoke,  for 
good  cause  shown,  its  consent  for  self -insurance. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  383.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Good  Catise.) 

Cochrane,  J.,  dissenting. 

Appeal  from.  State  Industrial  Commission. 

The  State  Industrial  Commission,  by  decision  contained  in  a  resolu- 
tion adopted  and  filed  in  its  office  July  30,  1918,  revoked  the  permission 
granted  by  it  to  the  Yonkers  Railroad  Company  to  carry  its  own  insurance 
under  the  Workmen's  Compensation  Law,  and  the  Railroad  Company 
appeals.    Reversed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Alfred  T.  Davidson,  of  New  York  City,  for  Appellant. 
Robert  Bonynge,  of  New  York  City,  Counsel  for  Commission,  and 
Merton  E.  Lewis,  Attorney  General,  for  respondent. 

Henry  T.  Kellogg,  J.  This  is  an  appeal  from  a  decision  of  the  coni*- 
mission,  revoking  a  privilege  granted  to  appellant,  under  subdivision  3, 
section  50,  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67), 
to  carry  its  own  risk  of  paying  compensation.  The  privilege  was*granted 
in  July,  1914,  upon  condition,  among  other  things,  that  appellant  execute  a 
certain  agreement.    The  agreement  was  entered  into  on  July  2,  1914,  and 

*  Decision  rendered,  Jan.  8,  1919.    173  N.'  Y.  Supp.  858. 
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engaged  appellant,  when  recjuired  by  the  <;ommission,  to  "pay  an  amount 
equal  to  the  present  value  of  the  future  payments  of  compensation,  under 
any  award  made  by  the  commission  against  us,  into  the  state  insurance 
fund."  On  EXecember  20,  1917,  the  commission  made  an  award  to  the 
widow  and  children  of  a  deceased  employee  of  the  appellant,  who  lost  his 
Jife  by  an  accident  growing  out  of  his  employment  on  August  30,  1917. 
The  appellant  paid  the  installments  under  this  award  as  directed. 

On  May  21,  1918,  the  commission  passed  a  resolution  recjuiring  all 
self-insurers  and  carriers  to  commute  all  death  benefits  under  awards 
for  deaths  occurring  between  July  1,  1917,  and  December  31,  1917,  by 
lump  sum  payments  into  the  state  insurance  fund,  the  amounts  to  be 
determined  as  provided  in  section  27  of  the  Workmen's  Compensation 
Law,  as  amended  by  chapter  705,  Laws  of  1917.  Accordingly  it  directed 
appellant  to  pay  in  the  sum  of  $7,534.04  on  the  award  made  against  it. 
The  appellant  declined  to  pay,  and  appealed  from  the  order.  Thereupon 
the  commission  canceled  its  privilege  of  self -insurance.  That  the  sole 
ground  of  the  cancellation  was  the  resistance  of  the  appellant  to  the  order, 
as  shown  by  its  appeal,  and  its  alleged  repudiation  of  its  agreement  of 
July  2,  1914,  is  established  by  the  recitals  of  the  order  and  the  admissions 
contained  in  the  briefs  of  counsel  hereupon.  The  question  arises  whether 
the  commission  properly  exercised  its  discretion  when  it  canceled  the 
privilege  upon  such  a  ground. 

[1]  In  the  year  1914  section  27  of  the  Workmen's  Compensation  Law 
provided  for  the  commutation  of  awards,  in  the  discretion  of  the  com- 
mission, provided  "the  nature  of  the  injury  makes  it  possible  to  compute 
the  present  value  of  all  future  payments  with  due  regard  for  life  con- 
tingencies.'' It  was  held  in  Adams  v.  N.  Y.  C.  &  W.  R.  R.  Co.,  220  N.  Y. 
579,  114  N.  K  1046,  that  it  was  not  possible  under  this  section  to  compute 
the  value  of  awards  of  death  benefits  to  widows,  because  no  method  was 
provided  by  law  for  estimating  the  contingency  or  remarriage,  the  occur- 
rence of  which  would  cause  their  termination,  and  therefore  the  com- 
mission had  no  power  to  commute  in  such  cases.  The  present  value  of  an 
award  to  a  widow  was  then  incapable  of  ascertainment  under  a  contract 
as  under  a  statute.  Therefore  the  agreement  of  July  2,  1914,  which  en- 
gaged appellant,  when  required,  to  pay  "the  present  value  of  future  pay- 
ments/' did  not  comprehend  commutation  of  awards  to  widows.  Moreover, 
the  commission  had  no  power  to  make  a  contract  calling  for  lump  sum, 
rather  than  periodic,  payments  in  such  cases,  for  the  statute  itself  con- 
tinued to  require  the  latter  instead  of  the  former.  Originally,  therefore, 
the  promise  of  appellant  did  not  cover  the  commutation  of  an  award  like 
the  award  it  was  subsequently  required  to  commute. 

In  the  year  1917  section  27  of  the  Workmen's  Compensation  Law 
was  amended,  providing  a  method  for  the  estimation  of  the  present  value 
of  awards  of  future  payments  to  widows,  and  the  commission  became 
empowered  to  require  the  commutation  of  such  awards.  Chapter  705, 
Laws  of  1917.  This  statute  amended  the  law  as  it  stood  in  1914,  but  it 
could  not  amend  the  agreement  made  by  the  appellant  in  that  year.  The 
terms  of  the  agreement,  and  the  extent  of  the  obligations  thereunder, 
were  then  fixed,  and  cCuld  not  be  enlarged  without  a  new  promise  volun- 
tarily made,  however  retroactive  the  amendment  may  have  been  to  affect 
the  law  of  cases  previously  arising.  There  was  therefore  no  contract  by 
appellant  to  pay  as  ordered  in  the  particular  instance,  and  no  breach  of 
contract  on  its  part. 

[2J  The  commission  has  in  effect  attempted  to  penalize  the  appellant 
for  a  resort  to  the  courts  to  test  the  validity  of  its  order.  Even  if  the 
contract  of  appellant  were  construed  to  engage  it  to  make  payments  under 
the  amended  law  when  required,  the  questions  would  remain  whether  that 
law  was  valid,  and  whether  the  commission  had  acted  within  it.  An- 
swers to  these  questions  would  have  to  be  made  before  it  could  be  de- 
termined that  the  contract  was  broken.  The  appellant  had  a  right  to  raise 
these  questions,  and  could  not  be  penalized  for  so  doing. 
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The  commission  had  power  to  revoke  its  consent  for  self -insurance 
"for  good  cause  shown."  Workmen's  Cmpensation  Law,  §  50,  subd.  3, 
as  amended  by  chapter  622,  Laws  of  1916.  It  was  not  shown  that  the 
financial  standing  of  the  appellant  was  precarious,  or  that  the  securities 
deposited  to  protect  1;he  self^insurance  were  inadequate.  Nor  was  any 
other  ground  proven  or  taken  for  canoellation,  except  the  fact  that  the 
appellant  dared  to  consent  on  order  of  the  commission.  Had  the  com- 
mission required  further  securities,  or  a  further  agreement,  doubtless  a 
failure  of  appellant  to  furnish  either  wo^ild  have  constituted  "good  cause 
shown"  for  cancellation.  This  course  was  not  followed.  We  think  that 
good  cause  has  not  been  shown  for  cancellation. 

The  order  of  the  commission  should  therefore  be  reversed.  All  con» 
cur,  except  Cochrane,  J.,  who  dissents. 


SUPREME  COURT  OF  NEW  YORK, 

Appellate  Division,  Fourth  Department. 


LINDSTROM 

V. 

NEW  YORK  CENT.  R.  CO.* 

1.  MASTER  AND  SERVANT— EXISTENCE  OF  RELATION. 

A  servant  employed  in  cleaning  fires  and  coaling  locomotives,  injured 
when  riding  to  his  work  on  the  master's  engine,  such  being  the  method 
of  reaching  his  work  provided  by  the  master,  was  injured  while  the  rela- 
tion of  master  and  servant  existed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  88[7].) 

2.  COMMERCE— INJURY    TO    SERVANT— "INTERSTATE    COM- 

MERCE." 

A  servant  was  engaged  in  ^'interstate  commerce,"  under  the  federal 
Employers'  Liability  Act  of  April  22,  1908  (U.  S.  Comp.  St  §§  8657-8665). 
as  amended  by  Act  April  5,  1910,  where  the  injury  occurred  while  on  his 
way  to  work  which  was  in  interstate  commerce,  to  which  he  had  been 
regularly  assigned,  and  which  he  had  been  performing  for  three  weeks. 

(For  other  cases,  see  Commerce,  Dec.   Dig.  §  27 [5].) 

Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Ontario  County. 
Action  by  Fred  Lindstrom  against  the   New  Yoik  Central   Railroad 
Company.    From  a  judgment  of  the  Supreme  Court  for  plaintiff,  denying 
defendant's  motion  for  new  trial  made  upon  the  minutes,  defendant  ap- 
peals.   Judgment  and  order  affirmed,  with  costs. 

Argued  before  Kruse,  P.  J.,  and  Foote,  Lambert,  De  Angelis,  and 
Hubbs,  JJ. 

♦  Decision  rendered,  January  15,  1919.    174  N.  Y.  Supp.  224. 


Digitized  by 


Google 


1919.]  LINDSTROM  v.  N.  Y.  CENT.  R.  CO.     (N.  Y.)  515 


Harris,  Beach,  Harris  &  Matson,  of  Rochester  (Paul  Folger,  of 
Rochester,  of  counsel),  for  appellant. 

W.  Smith  O'Brien,  of  Geneva,  for  respondent. 

HuBBs,  J.  For  three  weeks  before  the  accident  in  question  tlie 
plaintiff  had  been  employed  in  cleaning  fires  on  locomotives,  cleaning  out 
the  ash  pans,  and  coaling  the  locomotives,  at  the  conclusion  of  their 
day's  nm,  in  preparation  for  the  next  day's  run.  He  also  had  been  en- 
gaged in  cleaning  out  the  ash  dump.  After  a  locomotive  has  been  used 
all  day  there  is  an  accumulation  of  clinkers  and  dirt  from  the  coal,  and 
that  has  to  be  removed,  the  ash  can  cleaned,  and  a  fresh  fire  put  in  for 
the  next  day,  so  that  the  locomotive  will  steam  properl>  That  work  has 
to  be  done  every  day. 

On  the  night  of  the  accident,  the  plaintiff  went  from  his  home  at 
Phelps  on  a  passenger  train  to  Geneva  and  left  the  train  at  the  Y  tower 
near  the  ash  pit  at  Geneva,  where  engines  were  usually  cleaned.  That 
ash  pit  had  been  out  of  repair  for  three  weeks,  and  during  that  time 
the  locomotives  in  use  at  that  point  had  been  taken  to  Thompson's  to 
be  cleaned.  There  were  two  engines  at  the  Y  tower  to  be  cleaned  when 
plaintiff  arrived  there.  The  plaintiff  and  a  companion  boarded  those 
engines  to  go  to  Thompson's  to  clean  and  coal  them  as  they  had  been 
doing  for  three  weeks  before.  That  was  the  way  provided  by  the  defend- 
ant to  get  the  plaintiff  from  Geneva  to  the  ash  pit  at  Thompson's. 

The  plaintiff  was  riding  on  engine  No.  1785,  known  as  a  roustabout 
engine,  which  was  used  to  draw  a  stub  train  from  Geneva  to  Auburn 
and  return.  That  engine  was  coupled  to  engine  No.  173,  a  yard  engine. 
Steam  was  up  on  both  locomotives.  The  engines  had  started  on  their 
way,  backing  up,  when  they  came  into  collision  with  another  engine,  also 
backing,  and  the  plaintiff  was  injured. 

This  action  was  brought  under  the  federal  Employers'  Liability  Act 
of  April  22,  1908,  (35  Stat.  65.  c.  149  [U.  S.  Comp.  St.  §§  8657-8665]).  as 
amended  by  Act  April  5,  1910  (36  Stat.  291,  c.  143).  The  trial  court  sub- 
mitted to  the  jury  the  questions  of  negligence,  assrumed  risk,  and  whether 
or  not  plaintiff  was  engaged  in  interstate  commerce.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff. 

The  only  question  we  deem  of  importance  here  is  whether  or  not  the 
evidence  justified  the  finding  of  the  jury  that  the  plaintiff  was  engaged 
in  interstate  commerce  within  the  meaning  of  the  act  in  question. 

It  is  undisputed  that  the  defendant  was  engaged  in  both  interstate 
and  intrastate  commerce  The  plaintiff  had  been  engaged  in  cleaning 
those  two  two  engines  each  night  for  three  weeks.  One  of  those  engines, 
the  one  which  hauled  the  stub  train  between  Geneva  and  Auburn  was 
engaged  in  interstate  commerce  It  was  admitted  upon  the  trial  that 
the  stub  train  handled  interstate  freight  daily.  The  other  engine  was 
engaged  in  interstate  and  intrastate  commerce  indiscriminately.  In 
the  course  of  his  work  the  plaintiff,  ordinarily,  would  clean  those  two 
engines,  they  would  then  be  run  back  to  Geneva  and  two  other  engines 
would  be  run  over  the  pit  to  be  cleaned  by  him.  During  the  time  the 
engines  were  off  the  pit,  he  would  shovel  the  ashes  and  clinkers  out  of  it. 

[1]  There  can  be  no  doubt  but  what  the  plaintiff  was  in  the  serv- 
ice of  the  master  when  riding  to  his  work  at  the  time  of  the  injury. 
That  was  the  way  he  always  traveled  from  Geneva  to  the  pit  at 
Thompson's.  It  was  the  way  provided  by  the  master  and,  while  going 
from  Geneva  to  his.  work  on  an  engine  furnished  by  the  master,  the 
relation  of  master  and  servant  existed  and  the  plaintiff  was  engaged 
in  performing  a  duty  of  his  employment  Vick  v.  N.  Y.  C.  &  H.  R 
R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36;  Vroom  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
129  App.  Div.  858,  115  N.  Y.  Supp.  1063,  affirmed  197  N.  Y.  588,  91  N.  E. 

Vol.  LIII— 27. 


Digitized  by 


Google 


516  3  WORKMEN'S  COMPENSATION  L.  J.    (N.Y.)         [Apr., 

[2]  If  the  work  to  which  the  plaintiff  was  regularly  assigned,  which 
he  had  performed  for  the  three  weeks  before  his  injury  and  which  he 
intended  to  perform  on  the  night  of  his  injury,  was  in  interstate  com- 
merce, then  at  the  time  of  the  accident  he  was  engaged  in  interstate 
commerce. 

In  the  case  of  Knowles  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223  N.  Y. 
513,  119  N.  E.  1023,  plaintiff's  intestate  was  engaged  in  operating  a 
switching  engine  engaged  in  moving  cars  in  interstate  commerce.  He 
was  walking  through  the  defendant's  yard  on  his  way  to  his  work  when 
struck  by  an  engine  and  killed.  The  court  held  that,  while  the  deceased 
was  walking  through  the  yard  on  his  way  to  his  work  he  was  performing 
a  duty  required  of  him,  a  necessary  incident  of  his  work,  and  that  when 
killed  he  was  engaged  in  performing  a  duty  connected  with  interstate 
commerce,  within  the  meaning  of  the  statute  in  question.  That  decision 
was  based  upon  the  case  of  Erie  Railroad  Co.  v.  Winfield,  244  U.  S.  170, 
37  Sup.  Ct.  556,  61  L.  Ed.  1057,  Ann.  Cas.  1918B,  662.  In  that  case  an 
employee  of  the  defendant,  engaged  in  both  interstate  and  intrastate  com- 
merce, was  killed  while  leaving  the  yard  after  his  day's  work.  The  court 
said : 

"In  leaving  the  carrier's  yard  at  the  close  of  his  day's  work,  the  de- 
ceased was  but  discharging  a  duty  of  his  employment.  *  *  Like  his 
trip  through  the  yard  to  his  engine  in  the  morning,  it  was  a  necessary 
incident  of  his  day's  work  and  partook  of  the  character  of  that  work  as 
a  whole." 

[3]  This  brings  us  to  the  question  of  whether  or  not  the  plaintiff  was 
employed  in  interstate  commerce  while  engaged  in  working  at  the  dump 
pit  cleaning  engines.  It  is  conceded  that  one  of  the  engines  which  he 
was  required  to  clean  was  regularly  engaged  in  drawing  cars  which 
were  used  in  interstate  commerce.  The  jury  could  have  found  from  the 
evidence  that  some  of  the  engines  which  the  plaintiff  was  required  to 
clean  were  engaged  in  interstate  commerce  and  that  part  of  them  were 
engaged  indiscriminately  in  interstate  and  intrastate  commerce.  It  does 
not  appear  in  which  kind  of  commerce  the  last  engine  he  cleaned  was 
engaged,  and  it  does  not  appear  which  engine  he  would  have  cleaned  first, 
if  the  accident  had  not  happened. 

In  Erie  Railroad  Co.  v.  Winfield,  supra,  the  court,  after  stating  that 
the  deceased,  an  engineer  on  a  switching  engine,  who  was  killed  while 
walking  through  the  defendant's  yard  on  his  way  home  after  his  work 
was  still  engaged  in  interstate  commerce  said : 

"Like  his  trip  through  the  yard  to  his  engine  in  the  morning,  it  was  a 
necessary  incident  of  his  day's  work  and  partook  of  the  character  of  that 
work  as  a  whole,  for  it  was  no  mcwre  an  incident  of  one  part  than  of  an- 
other His  day's  work  was  in  both  interstate  and  intrastate  commerce, 
and  so,  when  he  was  leaving  the  yard  at  the  time^of  the  injury,  his  em- 
l^oyment  was  in  both.  That  he  was  employed  in  interstate  commerce 
IS  therefore  plain,  and  that  his  employment  also  extended  to  intrastate 
commerce  is  for  present  purposes  of  no  importance." 

Under  the  reasoning  of  that  case,  it  would  seem  that  the  plaintiff 
was  protected  by  the  act  in  question  while  going  to  his  work,  if  the 
work  which  he  was  engaged  in  was  indiscriminately  interstate  and  intra- 
state commerce. 

This  leaves  for  our  consideration  the  sole  question  of  whether  or 
not  the  plaintiff,  while  engaged  in  doing  the  work  which  he  was  re- 
quired to  do  upon  an  engine  engaged  in  interstate  commerce,  was  himself 
enga|^ed  in  such  commerce  within  the  meaning  of  the  statute  and  the 
decisions  thereunder  which  are  binding  upon  us. 

The  United  States  Supreme  Court,  in  the  case  of  Shanks  v.  D.,  L. 
&  W.  R.  R.  Co.,  239  U.  S.  556,  36  Sup.  Ct.  188,  60  L.  Ed.  437,  L.  R.  A. 
1916C,  797,  stated  the  general  rule  for  determing  whether  or  not  one  is 
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•engaged  in  interstate  commerce  within  the  meaning  of  the  Employers' 
Liability  Act  as  follows: 

"Having  in  mind  the  nature  and  usual  course  of  the  business  to  which 
the  act  relates  and  the  evident  purpose  of  Congress  in  adopting  the  act, 
we  think  it  speaks  of  interstate  commerce,  not  in  a  technical  legal  sense, 
but  in  a  practical  one  better  suited  to  the  occasion,  *  ♦  and  that  the 
true  test  of  employment  in  such  commerce  in  the  sense  intended  is :  AVas 
the  employee  at  the  time  of  the  injury  engaged  in  interstate  transportation, 
or  in  work  so  closely  related  to  it  as  to  be  practically  a  part  of  it?" 

In  that  case  the  court  held  that  an  employee  in  a  machine  shop  op- 
erated by  the  defendant  to  repair  parts  of  locomotives,  while  engaged 
in  taking  down  an  overliead  countershaft,  was  not  protected  by  the  act 
The  court  said : 

"Coming  to  apply  the  test  to  the  case  in  hand,  it  is  plain  that  Shanks 
was  not  employed  in  interstate  transportation,  or  in  repairing  or  keeping 
in  usable  condition  a  road  bed,  bridge,  engine,  car  or  other  instrument 
then  in  use  in  such  transportation." 

The  language  above  quoted  would  clearly  indicate  that  one  em- 
ployed in  keeping  in  usable  condition  an  engine  then  in  use  in  interstate 
transportation  would  come  within  the  act. 

In  New  York  Central  &  H.  R.  R.  Co.  v.  Carr,  238  U.  S.  260,  35 
Sup,  Ct  780,  59  L.  Ed.  1298,  the  court  said : 

"If  he  is  injured  while  preparing  an  engine  for  an  interstate  trip,  he 
is  entitled  to  the  benefits  of  the  federal  act,  although  the  accident  oc- 
curred prior  to  the  actual  coupling  of  the  engine  to  the  interstate  cars." 

The  foregoing  statement  was  obiter  dicta,  made  by  way  of  illustra- 
tion only,  but  in  making  it  the  court  referred  to  the  case  of  North  Caro- 
lina Railroad  Co.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct  305,  58  L.  Ed.  591, 
Ann.  Cas.  1914C,  159,  where  a  fireman  had  inspected,  oiled,  fired,  and 
prepared  his  engine  for  an  interstate  run,  and  was  killed  while  leaving 
the  yard.    In  that  case  the  court  said : 

"It  is  argued  that  because,  so  far  as  appears,  deceased  had  not  pre- 
viously participated  in  any  movement  of  interstate  freight,  and  the 
through  cars  had  not  as  yet  been  attached  to  his  engine,  his  employment 
in  interstate  commerce  was  still  in  future.  It  seems  to  us,  however,  that 
his  acts  in  inspecting,  oiling,  firing,  and  preparing  his  engine  for  the  trip 
to  Selma  were  acts  performed  as  a  part  of  interstate  commerce,  and  the 
circumstance  that  the  interstate  freight  cars  had  not  as  yet  been  coupled 
up  is  legally  insignificant" 

It  has  also  been  held,  in  Walsh  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223 
U.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  that 
a  car  repairer,  injured  while  replacing  a  drawbar  in  a  car  then  in  use 
in  interstate  commerce,  is  entitled  to  the  benefits  of  the  act 

In  Guida  v.  Pennsylvania  R.  R.  Co.,  183  App.  Div.  822,  171  N.  Y. 
Supp.  285,  the  Third  Department  has  held  that  an  employee  of  an  electric 
railway  company,  while  cleaning  boilers  temporarily  withdrawn  from 
active  service  to  be  freed  of  soot  and  repaired,  was,  while  working  inside 
one  of  such  temporarily  idle  boilers,  engaged  in  interstate  commerce. 
Justice  Lyon  said: 

"The  12  boilers  which  were  temporarily  idle  were  an  indispensable 
part  of  the  boiler  plant,  as  it  was  only  by  freeing  them  of  soot  and  making 
the  necessary  repairs,  which  could  be  made  only  when  the  boilers  had 
been  temporarily  withdrawn  from  active  service,  later  substituting  them 
for  12  boilers  then  in  use,  that  the  efficiency  of  the  plant  could  be  main- 
tained and  the  transportation  system  operated.  Freeing  the  boilers  of 
soot  was  as  necessary  to  make  them  effective  as  making  needed  repairs. 
The  deceased  was,  therefore,  injured  while  engaged  in  restoring  to  ef- 
ficiency one  of  the  Units  of  an  indispensable  instrumentality  of  intei^tate 
commerce.  He  was  employed  in  interstate  commerce  equally  with  the 
employee  who  was  carrying  bolts  with  which  to  repair  the  bridge  and 
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the  employee  who  was  tamping  the  ties.  At  these  times  neither  the 
bridge  nor  the  track  at  the  place  of  the  injury  was  in  actual  use  by  inter- 
state trains.  Like  the  boiler,  they  were,  at  the  places  of  injury,  instru- 
mentalities of  interstate  commerce,  and  not  less  such  during  temporary 
periods^  when  they  were  out  of  actual  use." 

If  the  reasoning  and  decision  in  the  Guida  Case  are  to  be  relied 
upon  in  the  case  at  bar,  then  the  engines,  if  they  are  such  instrumen- 
talities of  interstate  commerce  as  we  believe  them  to  be,  were  equally- 
such  instrumentalities  when  in  use  and  when  on  the  dump  pit  to  be 
cleaned  and  coaled. 

The  learned  counsel  for  the  appellant  has  urged  here,  as  he  did  at 
the  Trial  Term,  that  the  i^aintifF  was  not  engaged  in  interstate  com- 
merce while  cleaning  engines  at  the  dump  pit,  even  though  such  en- 
gines were  regularly  used  in  drawing  cars  engaged  in  ^ch  commerce. 
He  has  cited,  as  sustaining  such  position,  many  cases,  but  his  chief 
reliance  seems  to  be  placed  upon  the  case  of  Minn.  &  St.  Louis  R.  R.  Co. 
V.  Winters,  242  U.  S.  354,  37  Sup.  Ct  170,  61  L.  Ed.  358,  Ann.  Cas.  1918B. 
54,  which  holds  that  a  man  injured  while  making  repairs  to  an  engine 
which  had  been  used  in  hauling  both  interstate  and  intrastate  cars  was 
not,  within  the  act,  employed  in  interstate  commerce.  There  is,  however, 
a  material  difference  between  an  engine  laid  up  for  repairs  with  water 
between  its  daily  runs.  The  one  is  withdrawn  from  service;  the  other 
is  in  service.  The  court  in  that  case  said:  "At  the  moment  it  was  not 
engaged  in  either"^— referring  to  interstate  and  intrastate  commerce. 
However,  the  court  in  that  case  also  said : 

"An  engine  as  such  is  not  permanently  devoted  to  any  kind  to  traf- 
fic, and  it  does  not  appear  that  this  engine  was  destined  especially  to  any- 
thing more  definite  than  such  business  as  it  might  be  needed  for.  It 
was  not  interrupted  in  an  interstate  haul  to  be  repaired  and  go  on.  It 
simply  had  finished  some  interstate  business  and  had  not  yet  begun  upon 
any  other." 

The  appellant  contends  that  the  engines  in  this  case  were  not  en- 
gaged in  interstate  commerce  within  that  language,  but  it  seems  to 
us  that  we  here  have  a  different  situation.  In  the  first  place,  we  are  not 
dealing  with  engines  undergoing  repairs,  but  with  engines  in  daily  use, 
as  above  pointed  out,  and,  further,  at  least  one,  No.  1785,  the  roustabout, 
was  regularly  assigned,  to  a  run  whereon  was  handled  daily  interstate 
freight.  It  appears,  also,  that  No.  173,  the  switch  engine,  daily  handled 
interstate  cars.  The  Winters  Case  is  distinguished  in  Gtiida  v.  Pennsylva- 
nia R.  R.  Co.,  183  App.  Div.  at  page  826,  171  N.  Y.  Supp.  285. 

The  following  cases  turn  upon  the  (juestion  of  the  nature  of  the 
servant's  work  being  done  at  the  time  of  the  injury:  Illinois  Central 
R.  R.  Co.  V.  Behrens,  233  U.  S.  473,  34  Sup  .Ct.  646,  58  L.  Ed.  1051,  Ann. 
Cas.  1914C,  163;  C,  B  &  Q.  R.  Co.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct.  517,  660  L.  Ed.  941 ;  Shanks  v.  D.  L.  &  W.  R.  R.  Co.,  239  U.  S.  556,  36 
Sup.  Ct.  188,  60  L.  Ed.  436,  L.  R.  A.  1916C,  797;  MHnn  &  St.  Louis  R. 
R.  Co.  V.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170,61  L.  Ed.  358,  Ann.  Cas. 
1918B,  54;  Erie  R.  Co.  v.  Welsh,  242  U.  S.  303,  17  Supp.  Ct.  116,61  L.  Ed. 
319;  Giovio  v.  N.  Y.  C.  &  H.  R.  R.  R  Co.,  176  App.  Div  230,  162  N.  Y. 
Supp.  1026,  affirmed  223  N.  Y.  653,  119  N.  E.  1044.  These  cases,  so  far 
as  they  are  cited  as  holding  that  the  nature  of  the  work  being  done  at 
the  instant  of  the  injury  is  the  controlling  question,  have  no  application 
to  the  facts  in  this  case.  The  case  of  Illinois  Central  R.  R.  Co  v.  Behrens 
is  a  good  example  of  the  class  of  cases  that  hold  that,  where  a  servant 
is  engaged  in  both  interstate  and  intrastate  commerce  indiscriminately, 
he  must,  in  order  to  be  within  the  protection  of  the  statute,  have  actually 
been  engaged  in  interstate  commerce'  at  the  very  moment  of  injury. 

Here  the  plaintiff  was  going  to  his  work.  While  doing  his  regular 
work  he  would  be  engaged  in  both  interstate  and  intrastate  commerce. 
Gdng  oh  his  way  to  do  that  work  on  an  engine  provided  by  the  de- 


Digitized  by 


Google 


1$10.J         FLYNN  V.  PONCA  CITY  MILLING  CO.    (Okla.)  SW 

fendant  "was  a  necessary  incident  of  his  da/s  work,  and  partook  of 
the  character  of  that  work  as  a  whole,  for  it  was  no  more  an  incident 
of  one  part  than  of  the  other."  This  distinction  is  made  very  dear 
in  the  case  of  Erie  Railroad  Co.  v.  Winfield,  supra. 

It  would  be  quite  unprofitable  to  review  the  many  cases  cited  by  the 
appellant.  It.  seems  to  us,  however,  that  none  of  them  are  authority 
for  the  proposition  that  one  who  is  engaged  in  cleaning  and  getting 
ready  for  the  next  day's  run  an  engine  which  is  regularly  engaged  in 
interstate  commerce  is  not  himself  engaged  in  interstate  commerce 
within  the  meaning  of  the  statute.  Had  a  member  of  the  crew  been 
injured  under  the  circumstances  of  this  case,  the  case  would  fall  pre- 
cisely within  the  holding  in  the  Winfield  Case.  Plaintiff's  work  was 
quite  as  necessary  and  important  a  part  of  interstate  commerce  as 
Uiat  of  the  fireman  who  shovels  the  coal  into  the  engine. 

It  has  been  held  that  an  employee  engaged  in  cleaning  out  an  ash  pit, 
under  the  tracks  into  which  locomotives  employed  in  both  interstate 
and  intrastate  commerce  dump  ashes,  was  engaged  in  interstate  com- 
merce, as  the  keeping  of  the  ash  pit  clean  was  required  by  both  kinds 
of  commerce.  Gnrbowski  v.  Erie  R.  R.  Co.,  88  N.  J.  Law,  1,  95  Atl.  764, 
affirmed  89  N.  J.  Law,  361,  98  Atl.  1085  (cited  in  Guida  v.  Pa.  R.  R.  Co., 
183  App.  Piv.  824,  171  N.  Y.  Supp.  285)  ;  Gncinnati,  etc.,  R.  Co.  v.  Qarkev 
169  Ky.  662,  185  S.  W.  94.  If  those  holdings  are  correct,  then  the  plain- 
tiff was  engaged  in  interstate  commerce  when  injured  while  on  his  way 
to  do  that  work,  within  the  holding  in  the  Winfield  Case. 

We  are  satisfied  that  the  plaintiff,  at  the  time  he  was  injured,  while 
on  his  way  to  his  work  on  an  engine  provided  by  the  defendant,  was 
in  the  service  of  the  defendant;  that  he  was  engaged,  when  doing  his 
regular  work,  in  both  interstate  and  intrastate  commerce;  that  his  trip 
on  the  engine  from  Geneva  to  Thompson's  to  his  work  was  a  necessary 
incident  of  his  service  and  of  the  nature  of  his  work  as  a  whole;  and 
that  he  was  therefore,  at  the  time,  engaged  in  interstate  commerce  within 
the  meaning  of  the  act  and  the  controlling  decisions  thereunder. 

The  judgment  and  order  are  affirmed,  with  costs.  All  concur,  ex- 
cept Foote,  J.,  who  dissents  upon  the  authority  of  Dahler  v.  Penna  R.  R. 
Co.,  178  App.  Div.  956,  165  N.  Y.  Supp.  1082,  in  which  motion  for  leave 
to  appeal  was  denied  by  this  court  (179  App.  Div.  961,  166  N.  Y.  Supp. 
1090),  and  in  which  the  Court  of  Appeals  on  October  10,  1917,  denied 
motion  for  leave  to  appeal  to  that  court  although  the  case  of  Erie  R.  R. 
Co.  V.  Winfield,  244  U.  S.  170,  ZJ  Sup.  Ct.  556,  61  L.  Ed.  1057,  Ann.  Cas. 
1918B,  662,  was  called  to  its  attention. 


SUPREME  COURT  OF  OKLAHOMA. 


FLYNN 

V, 

PONCA  CITY  MILLING  CO.  et  al.     (No.  9499.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—OPINION  EVIDENCE-~CONSIDERATION  BY  INDUSTRIAL 
COMMISSION— VACATION  OF  AWARD. 
In  a  proceeding  under  the  Workmen's  Compensation  Law,  chapter 

246,  Sess.  Laws  1915,  unsworn  opinion  evidence,  given  without  notice  to 

♦Decision  rendered,  Dec.  31,  1918,  177  Pac.  Rep.  366.    Syllabus  by  the 
Court 
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the  employer  or  the  insurer  that  it  was  to  be  offered  to  the  commission 
or  that  it  was  filed,  and  without  opportunity  to  interrogate  such  witness, 
or  to  make  further  proof  to  controvert  such  evidence,  should  not  be  con- 
sidered by  the  commission,  and  where  it  appears  the  findings  and  conclu- 
sion of  the  commission  was  based  on  such  opinion  evidence  the  award 
will  be  vacated  and  the  cause  remanded  to  the  commission.  . 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  404,  417[9]). 

Appeal  from  State  Industrial  Commission. 

Claim  for  compensation  by  Frank  Flynn  against  the  Ponca  City  Mil- 
ling Company  and  the  Miller's  Mutual  Casualty  Company.  From  an 
award  of  the  Industrial  Commission  in  favor  of  the  claimant,  the  com- 
panies appeal.    Award  set  aside,  and  cause  remanded  to  the  commission. 

Twyfcrd,  Smith  and  Crowe,  of  Oklahoma  City,  for  respondents. 

Ow£N,  J.  This  is  an  appeal  from  an  award  made  by  the  Industrial 
Commission  in  favor  of  the  claimant,  Frank  Flynn. 

Flynn  claimed  to  have  been  injured  by  a  flour  truck  striking  him  in 
the  side,  which  resulted  in  the  formation  of  an  abscess  xmi  the  side  of  the 
chest 

The  principal  question  at  issue  at  the  hearing  was  whether  this  abscess 
was  the  result  of  the  accident.  Without  notice  to  either  party,  a  transcript  of 
the  testimony  was  submitted  to  the  medical  advisor  of  the  commission,  who 
gave  his  written  opinion  to  the  effect  that  the  abscess  probably  resulted 
from  the  injuiy.  On  this  opinion  the  commission  based  its  findings  and 
conclusion.  The  statement  of  this  physician  was  not  under  oath,  and 
neither  party  to  the  cause  was  given  an  opportunity  to  interrogate  him  or 
offer  additional  evidence. 

The  Attorney  General  has  filed  a  confession  of  error  based  on  this 
action  of  the  commission,  and  a  motion  asking  that  the  cause  be  remanded 
to  the  Industrial  Commission  for  further  proceedings. 

The  case  of  Englebretson  v.  Indus.  Accident  Com.,  170  Cal.  793,  151 
Pac  421,  and  Pac  Coast  Cas.  Co.  v.  Pillsbury,  171  Cal.  319,  153  Pac  24, 
support  the  confession  filed  by  the  Attorney  General. 

The  confession  of  error  and  motion  to  remand  will  be  sustained.  The 
award  will  be  set  aside,  and  the  cause  remanded  to  the  Industrial  Com- 
mission for  further  proceedings. 

All  the  Justices  concur,  except  Kane  and  Rainey,  JJ.,  not  participating. 


SUPREME  COURT  OF  OREGON. 


RIDLEY 

V. 

PORTLAND  TAXICAB  CO.* 

6.  MASTER    AND    SERVANT— INJURIES    TO    SERVANT— EVI- 
DENCE—JURY  QUESTION. 
In  an  action  by  a  taxicab  driver,  who  claimed  to  have  suffered  injuries 

as  a  result  of   defective   wrench   furnished   by  the  employer  to  enable 

drivers  to  replace  punctured  tires,  evidence  held  sufficient  to  carry  the 

case  to  the  jury. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  286[4].) 

♦  Decision  rendered,  Jan.  14,  1919.     177  Pac  Rep.  429. 
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7.  MASTER  AND  SERVANT INJURIES  TO  SERVANT— WORK- 
MEN'S COMPENSATION. 

Cause  of  action  by  a  taxicab  driver  for  injuries  received  as  a  result 
of  a  defective  wrench   furnished  by  the  employer  to  remove  punctured 
tires,  etc.,  does  not  fall  within  the  Employers'  Liability  Act. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Di^.  §  36L) 

Department  L 

Appeal  from  Circuit  Court,  Multnomah  CxMinty;  George  N.  Davis, 
Judge. 

Action  by  P.  L.  Ridley  against  the  Portland  Taxicab  Company.  From 
a  judgment  for  defendant  on  directed  verdict,  plaintiff  appeals.  Reversed, 
and  remanded  for  new  trial. 

The  Portland  Taxicab  Company,  the  defendant,  is  a  corporation  en- 
gaged in  the  taxicab  business  in  Portland.  P.  L.  Ridley,  tl^e  plaintiff, 
was  an  experienced  chauffeur,  and  had  been  employed  by  the  defendant 
for  about  three  months  as  as  extra  driver.  At  some  time  in  the  evening 
of  October  23,  1916,  probably  about  8 :30  o'clock,  the  plaintiff  was  ordered 
by  his  employer  to  answer  a  call  from  the  Barker  Apartments,  located 
at  the  comer  of  Twenty-First  and  Irving  streets.  Fidley  immediately 
drove  to  the  Barker  Apartments;  but  he  had  a  blow-out"  at  about  the 
time  of  his  arrival  at  his  destination.  The  wheels  of  the  taxicabs  operated 
by  the  defendant  are  equipped  with  demountable  rims,  so  that  tires  can 
be  changed  quickly  wherever  it  becomes  necessary  to  change  them.  The 
rim  and  the  tire  are  held  in  place  on  the  wheel  by  three  ^lugs,"  as  one 
witness  called  them,  or  "worms,"  as  another  witness  designated  them. 
The  taxicab  driven  by  Ridley,  like  all  the  others  operated  by  the  de- 
fendant, was  equipped  with  a  jack,  a  jack  handle,  and  a  tire  wrench. 
The  tire  wrench  is  like  the  ordinary  brace  which  is  used  with  a  bit,  except 
that  the  socket,  instead  of  being  adjustable,  is  sized  and  shaped  so  as  to 
fit  one  end  or  the  head  of  the  "lugs"  or  "worm"  which  lock  the  tire  and 
demountable  rim  to  the  wheel.  The  tire  wrench  is  operated  on  the  same 
principle  as  an  ordinary  brace  and  bit,  and  to  remove  a  tire  from  one 
of  defendant's  taxicabs  the  operator  uses  the  tire  wrench  to  loosen  the 
three  "lugs"  or  "worms,"  and  then  takes  the  tire  off  the  wheel.  The 
jack,  jack  handle,  and  tire  wrench  are  kept  under  the  front  set.  The 
available  space  under  the  front  seat  is  not  the  same  in  all  the  cabs.  There 
was  a  gas  tank  under  the  front  seat  of  the  car  used  by  Ridley,  leaving 
for  the  tools  "about  7  inches*  clearance  on  the  end  and  about  3  to  3^ 
clearance  to  the  front." 

The  plaintiff  stopped  his  car  after  the  "blow-out."  It  was  dark.  The 
plaintiff  says  that  "this  is  the  first  time  I  had  this  cab."  Ridley  testified 
that  he  did  not  know  how  many  tools  were  "in  that  tool  box,"  but,  to 
use  his  language,  "All  I  know,  I  put  my  hand  in  there  to  find  the  tools 
I  wanted,  the  jack,  the  jack  handle,  and  the  wrench."  Ridley  jacked  up 
the  wheel,  and  then  "put  the  wrench  on  the  first  nut,  and  it  slipped  off 
and  flew  up"  when  he  "put  the  strain  on  it,"  striking  him  in  the  eye, 
breaking  his  eyeglaesses,  and  injuring  him.  The  socket  in  the  wrench, 
according  to  the  contention  of  plaintiff,  had  become  worn  so  that,  when 
placed  on  the  end  of  the  "lug"  the  wrench  "would  just  catch  enough  so 
that,  when  you  pulled  up  on  it,  it  would  slip  off."  A  few  minutes  after 
the  accident  Ridley  again  went  to  the  "tool  box"  and  got  another  tire 
wrench,  with  which  he  made  the  tire  change  without  any  further  difficulty.. 
The  plaintiff  stated  that  he  did  not  know  that  there  were  two  wrenches 
in  .the  "tool  box"  when  he  got  the  first  wrench  and  the  jack. 

The  complaint  avers  that  the  work  of  changing  tires  was  done  "by 
a  wrench  furnished  by  defendant,"  and  then  alleges: 

"That  the  wrench  furnished  by  defendant  was  old,  worn,  and  de- 
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fectivc;  that  the  portion  of  said  wrench  which  fitted  over  the  nut  was 
old,  worn,  and  defective,  and  had  been  used  to  such  an  extent  that  the 
same  was  rounded  to  such  an  extent  that  it  would  not  firmly  hold  the 
nuts  in;  that  when  plaintiff  attempted  to  remove  said  nut,  on  account  of 
said  wrench  being  old,  worn,  and  defective,  that  portion  thereof  which 
was  used  to  secure  and  hold  said  nut  permanently  slipped,  and  the 
wrench  struck  plaintiff  in  the  eye;  that  plaintiff  was  wearing  glasses, 
and  the  force  of  said  blow  broke  both  glasses  and  drove  portions  of 
said  glass  into  his  right  eye. 

"Plaintiff  alleges  that  defendant  was  careless  and  negligent  in  the 
fallowing  particulars,  to  wit: 

"(1)  That  said  defendant  carelessly  and  negligently  furnished  plaintiff 
wi.h  an  old,  worn,  and  defective  wrench,  unsuitable  for  the  purpose  of 
being  used  as  a  wrench." 

The  trial  resulted  in  a  directed  verdict  for  the  defendant,  and  the 
plaintiff   appealed. 

W.  E.  Farrell,  of  Portland  (Davis  &  Farrell  and  E.  K.  Oppenheimer, 
all  of  Portland,  on  the  briefs),   for  appellant. 

Harrison  Allen,  of  Portland  (Griffin,  Leiter  &  Allen,  of  Portland, 
on  the  briefs),  for  respondent 

Harris,  J.  (after  stating  the  facts  as  above).  Among  the  reasons 
urged  in  the  circuit  court  by  the  defendant  in  support  of  its.  motion  for  a 
directed  verdict  was  the  claim  that  the  complaint  did  not  state  a  cause  of 
action,  since  the  pleading  did  not  contain  an  allegation  that  the  defendant 
knew  or  ought  to  have  known  that  the  tire  wrench  was  defective.  The 
defendant  took  the  position  that  the  words  "carelessly  and  negligently 
furnished  plaintiff  with  an  old,  worn,  and  defective  wrench"  did  not 
amount  to  an  averment  that  the  employer  had  knowledge  of  the  alleged 
defective  condition  of  the  wrench.  Although  the  plaintiff  insisted  that 
the  quoted  allegation  was  equivalent  to  an  averment  that  the  employer 
had  knowledge  of  the  defective  condition  of  the  wrench,  still,  in  order 
lo  remove  any  doubt  about  the  sufficiency  of  the  pleading,  he  requested 
permission  to  amend  the  complaint  by  inserting  the  words  "of  which  the 
defendant  had  knowledge  or  should  have  known  under  the  circumstances." 
The  defendant  objected  to  the  proposed  amendment.  The  court  ex- 
pressed a  willingness  to  allow  the  motion  to  amend  "if  it  is  possible  for 
an  amendment  to  be  made  at  this  time";  but,  without  finally  ruling  on 
the  motion  for  permission  to  amend,  the  court  stated  that  "nothing  could 
be  gained  by  an  amendment  as  there  is  no  evidence  on  that  point,"  and 
for  that  reason  granted  the  motion  for  a  directed  verdict. 

Assuming  for  the  purposes  of  the  discussion  that  the  complaint  does 
not  allege  that  the  defendant  knew  or  ought  to  have  known  that  the 
wrench  was  defective,  and  that,  on  account  of  omitting  this  material 
allegation,  the  complaint  is  vulnerable  to  a  demurrer,  nevertheless,  on 
the  record  presented  here,  it  was  error  to  direct  a  verdict  for  the  defendant. 

[1-4]  A  motion  for  an  involuntary  judgment  of  nonsuit  is  in  the 
nature  of  a  demurrer  to  the  evidence  for  the  plaintiff.  Brown  v.  Oregon 
Lumber  Co.,  24  Or.  315,  317,  33  Pac.  557.  The  judge  is  called  upon  to 
decide  whether  there  would  be  a  "want  of  evidence  to  support"  a  verdict 
for  the  plaintiff,  even  though  all  the  evidence  for  the  plaintiff  is  assumed 
to  be  tnie.  Section  183,  L.  O.  L.  A  motion  for  a  directed  verdict  presents 
the  same  question  for  decision  as  does  a  motion  for  a  judgment  of  non- 
suit; but  the  plaintiff  is  of  course  entitled  to  the  benefit,  not  only  of  his 
own  evidence,  but  also  to  the  benefit  of  any  evidence  favorable  to  him, 
though  introduced  by  the  defendant.  Huber  v.  Miller,  41  Or.  103,  110,  68 
Pac  400;  Merrill  v.  Missouri  Bridge  Co.,  69  Or.  585,  593,  140  Pac.  439. 
While  a  motion  for  a  nonsuit  and  a  motion  for  a  directed  verdict  give 
rise  to  the  same  inquiry,  the  result  of  an  approving  decision  is  not  the 
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same.  A  judgment  of  nonsuit  operates  merely  as  a  dismissal  of  the  ac- 
tion. Section  184,  L.  O.  L.;  Malloy  v.  Marshall-Wells  Hdw.  Co.,  175 
Pac.  661.  But  a  judgment  on  a  directed  verdict  concludes  the  controversy. 
Huber  v.  Mller,  41  Or.  103.  110,  68  Pac.  400.  A  motion  for  a  directed 
verdict,  as  well  as  a  motion  for  an  involuntary  judgment  of  nonsuit  chal- 
lenges the  legal  sufficiency  of  the  evidence.  Each  of  these  motions  per- 
forms the  same  function  in  connection  with  the  evidence  as  does  a  de- 
murrer in  connection  with  a  pleading;  but  neither  of  these  motions  is  de- 
signed to  perform  the  function  of  a  demurrer  to  a  pleading. 

[5]  Even  though  a  complaint  omits  some  material  allegation,  a  mo- 
tion for  a  directed  verdict,  based  upon  the  fact  of  such  omission,  should 
be  denied,  especially  where  the  objection  can  be  cured  by  an  amendment 
and  the  plaintiff's  evidence,  if  true,  makes  a  case  against  the  defendant. 
Meyers  v.  Syndicate  Heat  &  Power  Co.,  47  Wash.  48,  91  Pac.  549;  Gerke 
V.  Fancher,  158  111.  375,  41  N.  E.  982;  Cahill  v.  Illinois  Cent.  R.  Co.,  137 
Iowa,  577,  115  N.  W.  216;  Wrought  Iron  Bridge  Co.  v.  Greene,  53  Iowa, 
562,  5  N.  W.  770;  Austin  Western  Co.  v.  Weaver  Tp.,  136  Iowa,  709,  114 
N.  W.  189.  Of  course  a  different  question  would  be  presented,  and  a 
different  result  might  follow  if  the  evidence  conclusively  showed  that  the 
l^aintiff  was  without  a  cause  of  action.  It  must  be  remembered  that  a 
judgment  on  a  directed  verdict  concludes  the  controversy;  and  hence,  if 
it  is  permissible  to  direct  a  verdict  for  a  defendant  merely  because  the 
complaint  has  omitted  some  material  allegation,  which  can  be  supplied 
by  an  amendment,  and  in  despite  of  the  fact  that  the  plaintiff  has  offered 
evidence  which  would  be  sufficient  to  support  a  verdict  for  him,  if  a  ac- 
companied by  a  good  instead  of  a  bad  complaint,  it  would  result  in  defeat- 
ing the  purpose  of  amendments,  and  frequently  would  end  in  the  complete 
denial  of  a  right  by  the  simple,  btit  indefensible,  act  of  closing  the  doors  to 
the  truth.  If,  therefore,  the  record  brought  to  us  contains  evidence 
which,  when  accompanied  by  a  good  pleading  and  if  believed  tgr  a  jury, 
would  be  legally  sufficient  to  support  a  verdict  for  the  plaintiff,  then  it 
was  error  to  allow  the  motion  for  a  directed  verdict  on  account  of  any 
failure  of  the  complaint  to  allege  that  the  defendant  knew  or  ought  to 
have  known  that  it  furnished  a  defective  wrench. 

[6]  There  are  other  facts  to  be  taken  into  consideration  in  addition 
to  those  already  stated.  Daniel  F.  Stewart,  the  general  manager  of  the 
defendant,  testified  that  no  tools,  except  a  jack  and  a  handle  for  it  and  a 
tire  wrench,  were  furnished  for  the  cabs,  because  the  drivers,  if  supplied 
with  additional  tools,  sometimes  tampered  with  the  motors.  Stewart 
stated  that,  besides  the  tools  already  named,  each  taxicab  was  furnished 
with  chains,  which  were  also  kept  under  the  front  seat.  Ridley  testified 
that,  along  with  the  enumerated  tools  and  the  chains,  "sometimes  there 
is  a  tire  change  and  something  like  that"  under  the  front  seat.  Among 
the  employees  of  the  defendant  were  a  "garage  man,"  a  "tire  man,"  and  a 
master  mechanic.  Stewart  told  the  jury  that  "the  garage  man  supplies  the 
cars,"  and  he  also  explained  that  it  was  the  duty  of  every  driver  to  report 
ten  minutes  previous  to  the  time  for  his  departure,  and  "to  investigate 
and  see  whether  he  has  the  proper  tools,  and  also  the  proper  amount  of  air 
pres^re  in  each  of  his  tires."  Ridley  stated  that  he  was  "hired  to  drive 
the  car,"  and  while  he  admitted  that  there  was  a  "sign  on  the  wall,  right 
where  the  air  pressure  gauge  is,  to  put  80  pounds  of  air  in  the  car  before 
it  left  there,"  he  denied  that  his  duties  included  that  of  ascertaining 
whether  the  car  was  supplied  with  the  proper  tools.  The  plaintiff  asserted 
that  a  jack  and  a  handle  and  a  tire  wrench  "are  supposed  to  be  in  that 
car  all  the  time."  The  manager  testified  that,  "when  a  driver  has  a 
wrench  out,  if  he  springs  it,  he  brings  it  back  and  gives  it  to  the  tire 
man,  and  the  tireman  gives  him  another  one,  and  the  old  wrench  is 
given  by  the  tire  man  to  the  master  mechanic,  who,  after  they  are  sprung, 
takes  that  end  off  and  puts  on  a  new  end  to  it."  And  when  the  same  witness 
was  asked,  "Where  do  you  get  these  wrenches  "  he  answered  thus,  "Well, 
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the  lower  part  of  the  wrench  there,  our  master  mechanic  makes  chrome 
nickel  steel."  M.  J.  Marsh  said  that  parts  can  be  welded  on  a  worn  wrench, 
*'so  that  it  can  be  made  practically  new  until  it  gets  worn  again,*^  and 
"that  had  been  done  to  that  particular  wrench,  but  it  had  worn  off  again." 

The  court  cannot  say  as  a  matter  of  law  that  the  evidence  recorded 
in  the  transcript  is  insufficient  to  sustain  a  verdict  for  the  plaintiff.  The 
case  presented  by  this  appeal  is  not  entirely  like  that  large  class  of  cases 
where  the  employer  furnishes  a  number  of  tools  of  the  same  kind,  and  the 
servant  is  expected  to  select  one  of  them  whenever  needed.  There  is 
testimony  to  the  effect  that  each  taxicab  was  always  equipped  with  a  fire 
wrench  and  a  jack,  and  with  no  other  tools.  It  is  conceded  by  the  de- 
fendant that  "the  garage  man  supplied  the  cars."  The  evidence  is  con- 
flicting as  to  whether  it  was  the  duty  of  the  plaintiff  to  see  that  the 
garage  man  had  performed  his  duty.  There  is  evidence  relating  to  the 
repair  of  the  alleged  defective  wrench.  It  was  dark  when  the  accident 
happened.  The  plaintiff  says  in  substance  that  each  car  was  supposed 
to  be  supplied  with  a  jack  and  a  wrench.  When  he  raised  the  seat,  he 
found  the  tools  which  he  expected  to  find.  Ridley  says  that  he  did  not 
know  that  two  wrenches  were  in  the  "tool  box,"  and  he  says,  too,  that 
he  had  not  driven  this  car  before.  If  he  found  what  he  expected  to  find, 
and  if  he  did  not  know  that  a  second  wrench  was  in  the  "tool  box,"  and 
if  it  was  dark,  and  if  he  hurried,  the  court  cannot  say  as  a  matter  of 
law  that  Ridley  was  himself  negligent  in  not  observing  the  defect  in  the 
socket  of  the  6rst  wrench,  or  in  not  hunting  for  and  finding  the  second 
wrench,  and  using  it  at  the  first;  nor  can  the  court  say  as  a  matter  of 
law  that  the  defendant  was  or  was  not  negligent. 

[7]  The  trial  court  correctly  decided  that  the  facts  did  not  bring 
the  plaintiff  within  the  Employers'  Liability  Act  (Laws  1911,  chapter  3). 
Inasmuch  as  we  assume  that  the  plaintiff  desires  to  amend  his  complaint, 
we  dc  not  attempt  to  decide  whctlici  a  common-law  liability  is  sufficiently 
pleaded.  The  piamtiff  may  applv  to  the  circuit  court  for  permission  to 
amend  the  complaint. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial 

McBride,  C.  J.,  and  Burnett  and  Benson,  JJ.,  concur. 


SUPREME  COURT  OF  PENNSYLVANIA. 


CATLIN 

V. 

WILLIAM  PICKETT  &  CO.  et  al.* 

1.  MASTER    AND    SERVANT—FINDINGS    OF    REFEREE    AND 

WORKMEN'S  COMPENSATION  BOARD. 

Under  Workmen's  Compensation  Act  June  2,  1915,  the  courts  have 
no  jurisdiction  to  review  findings  of  referee  and  workmen's  compensation 
board  if  there  is  any  evidence  to  sustain  such  findings. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

♦Decision  rendered,  Oct.  7,  19ia    105  Atl.  Rep.  503. 
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2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— AWARD  TO  WIDOW  AND  CHILDREN. 
Under  Workmen's  Compensation  Act  June  2,  1913,  §  307,  if  a  deceased 
workman  leaves  a  widow  and  minor  children,  an  award  should  be  made 
in  favor  of  the  children  to  begin  after  the  award  to  the  widow  ceases, 
and  to  continue  until  each  child  reaches  16  years  of  age. 

(P'or  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Claim  for  compensation  under  the  Workmen's  Compensation  Act, 
by  Nancy  Catlin  against  William  Pickett  &  Co.,  employer,  and  Globe 
Indemnity  Company,  insurer.  From  a  judgment  dismissing  an  appeal 
from  decision  of  Workmen's  Compensation  Board,  affirming  the  report 
of  a  referee  allowing  the  claim,  the  employer  and  insurer  appeal.  Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Frazer,  Wall- 
ing, Simpson,  and  Fox,  JJ. 

John  C.  Sherriff,  James  L.  Weldon,  and  Alexander  P.  Lindsay,  all  of 
Pittsburgh,  and   Donnan  &   Witworth,   for   appellants. 

C  L.  V.  Acheson,  Acheson  &  Crumrine,  and  J.  Boyd  Crumrine,  all  of 
Washington,  Pa.,  for  appellee. 

Simpson,  J.  A  referee  under  the  Workmen's  Compensation  Act  of 
June  2.  1915  (P.  L.  736),  found  as  facts  that  Charles  Catlin  was  killed 
while  in  the  employ  of  William  Pickett  &  Co.,  the  defendant ;  that  Nancy 
Catlin,  claimant,  had  been  duly  married  to  said  Charles  Catlin,  and  sur- 
vived as  his  widow ;  and  that  he  stood  in  loco  parentis  to  John  Catlin,  the 
other  claimant.  The  referee  thereupon  awarded  to  her  compensation  at 
the  rate  of  $5  per  week  for  300  weeks,  and  to  John  Catlin  $1.67  per 
week,  to  begin  after  the  expiration  of  tht  300  weeks,  and  to  continue  until 
he  reached  16  years  of  age.  Defendant  appealed  to  the  workmen's  com- 
pensation board  alleging  only  "errors  of  law  committed  by  the  said  re- 
feree." The  board  sustained  the  referee  and  dismissed  the  appeal.  De- 
fendant then  appealed  to  the  court  of  common  pleas,  and  that  appeal  also 
was  dismissed.  He  then  prosecuted  the  present  appeal,  and  it  must 
share  the  same  fate. 

[1]  The  first  two  questions  argued  by  appellant  are:  (a)  Was  Nancy 
Catlin  the  widow  of  Charles  Catlin?  And  (b)  Did  he  stand  in  loco 
parentis  to  John  Catlin?  But  the  assignments  of  error  do  not  call  for 
their  decision.  They  only  deny  that  Nancy  Catlin,  though  "being  the 
lawful  wife  of  the  deceased,  and  residing  with  him  at  the  time  of  his 
death,"  and  John  Catlin  though  "being  a  child  to  whom  the  said  Charles 
Catlin  stood  'in  loco  parentis'  at  the  time  of  his  death,"  are  either  of 
them  entitled  to  any  compensation  from  defendants.  Yet  the  act  distinctly 
provides  for  compensation  under  such  circumstances.  Moreover,  if  those 
findings  of  fact  had  been  properly  assigned  as  errors,  we  would  have  been 
compelled  to  hold,  under  our  decision  in  McCauley  v.  Imperial  Woolen 
Co.,  261  Pa.  312.  104  Atl.  617,  that  we  could  not  review  them.  There  was 
evidence  to  support  the  findings,  and  we  are  without  jurisdiction  to  in- 
quire further. 

[2]  The  question  which  is  squarely  raised  on  the  record  is  this:  If 
both  a  widow  and  a  dependent  minor  child  survive  a  workman,  killed  in 
the  course  of  his  employment,  under  the  Workmen's  Compensation  Act  can 
an  award  be  made  in  favor  of  such  dependent  minor  child,  to  begin  after 
the  expiration  of  the  300  weeks  during  which*  the  widow  is  to  receive 
compensation,' and  to  continue  until  the  child  reaches  16  years  of  age? 
We  think  such  an  award  is  required  under  section  307  of  said  act. 
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That  section  provides  for  compensation  to  be  paid  to  a  decedent's 
children,  including  therein  those  "to  whom  he  stood  in  loco  parentis,'*  "if 
there  be  no  widow  or  widower  entitled  to  compensation."  and,  subject  to 
certa'n  contingencies,  not  necessary  to  be  considered  here,  further  provides 
that  payments  to  children  shall  continue  until  each  reaches  16  years  of  age, 
and  as  to  all  others  shall  continue  for  300  weeks.  The  section  th'en 
proceeds : 

"Should  any  'dependent  of  a  deceased  employee  die,  or  should  the 
widow  or  widower  remarry,  or  should  the  widower  become  capable  of 
self-support,  the  right  of  such  dependent,  or  such  widow  or  widower,  to 
compensation  under  this  section,  shall  cease.  If  the  compensation  payable 
under  this  section  to  any  person  shall,  for  any  cause,  cease,  the  compensa- 
tion to  the  remaining  persons  entitled  thereunder  shall  thereafter  be  the 
same  as  would  have  been  payable  to  them  had  they  been  the  only  persons 
entitled  to  compensation  at  the  time  of  the  death  of  the  deceased." 

[3]  The  contention  of  appellant  is  that  the  above-quoted  words  "for 
any  cause"  are  to  be  limited  to  the  causes  stated  in  the  preceding  sentences. 
We  do  not  so  construe  them.  An  additional  word  or  words  would  have 
to  be  interpolated  in  order  to  reach  that  conclusion,  and  we  are  not  at 
liberty  to  add  them,  unless  it  is  clearly  necessary  so  to  do  in  order  to 
effectuate  the  legislative  intent.  No  such  necessity  exists  here.  On  the 
contrary,  we  are  convinced  that  the  addition  of  limiting  words  would 
defeat  that  intent.  Compensation  to  decedent's  children  until  they  reach 
16  years  of  age  is  expressly  given  "if  there  be  no  widow  or  widower  en- 
titled to  compensation."  At  the  expiration  of  the  300  wedcs  the  compen- 
sation to  the  widow  or  widower  "ceases,"  and  because  of  that  "cause" 
the  compensation  to  children  still  under  16  years  of  age  arises,  with  the 
same  effect  as  if  they  had  *'been  the  only  persons  entitled  to  compensation 
at  the  time  of  the  death  of  the  deceased." 

The  judgment  is  affirmed. 


-♦♦h^ 


SUPREME  COURT  OF  PENNSYLVANIA. 


IRVIN 

V. 

WILLIAM  M.  FROST  &  CO.  et  al.* 

MASTER  AND  SERVANT—WORKMEN'S  COMPENSATION  ACT 

—AWARD  TO  WIDOW  AND  CHILDREN. 

Under  Workmen's  Compensation  Act,  where  a  deceased  workman 
leaves  a  widow  and  minor  children  an  award  should  be  made  in  favor  of 
children  to  begin  after  award  to  the  widow  ceases  and  to  continue  until 
each  child  reaches  16  years  of  age. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  Superior  Court 

Proceeding  by  Louisa  Ida  Amelia  Irvin  against  William  M.  Frost 
&  Co.  and  the  Fidelity  &  Casualty  Company  of  New  York  for  compensa- 
tion under  the  Workmen's  Compensation  Act.  From  a  judgment  of  the 
Superior  Court  (68  Pa.  Super.  Ct.  456),  affirming  a  judgment  of  common 

♦  Decision  rendered,  Oct.  7,  1918.    105  Atl.  Rep.  504. 
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pleas,  No.  3,  Philadelphia  County,  dismissing  appeal  from  Workmen's 
Compensation  Board,  affirming  report  of  referee  allowing  the  claim,  de- 
fendants appeal.     Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Frazer, 
Walling,  Simpson,  and  Fox,  J  J. 

J.  C.  Sherriff,  of  Pittsburgh,  and  William  G.  Wright,  of  Philadelphia, 
for  appellants. 

William  A.  Schnader,  of  Philadelphia,  for  appelke. 

Simpson,  J.  The  only  question  raised  in  this  case  is  this:  Where  a 
workman,  who  was  killed  in  the  course  of  his  employment,  leaves  sur- 
viving him  a  widow  and  dependent  minor  children,  can  an  award  be  made 
in  favor  of  such  minor  children,  under  the  Workmen's  Compensation  Act 
of  June  2.  1915  (P.  L.  736),  to  begin  after  the  expiration  of  the  300  weeks 
during  which  the  widow  receives  compensation,  and  to  continue  until 
each  child  reaches  the  age  of  16  years?  The  referee,  the  workmen's 
compensation  board,  the  court  of  common  pleas,  No.  3,  of  Philadelphia 
county,  and  the  Superior  Court  (Irvin  v.  Frost,  68  Pa.  Super.  Ct.  456), 
in  this  case,  have  all  answered  that  question  in  the  affirmative,  and  we 
do  likewise  for  the  reason  set  forth  in  our  opinion  in  Catlin  v.  Pickett, 
262  Pa.  351,  105  Atl.  503. 

Judgment  is  affirmed. 


SUPREME  COURT  OF  RHODE  ISLAND. 


NEWTON 

V. 

RHODE  ISLAND  CO.     (No.  416.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—"DEPENDENCY'*— HOW  DETERMINED. 

Workmen's  Compensation  Act,  by  "dependency"  means  a  reliance  for 
support  upon  workman's  earnings  at  time  of  injury  resulting  in  death,  and 
not  at  any  time  thereafter. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Dependency.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—AWARD  ABSOLUTE. 

Nothing  in  Workmen's  Compensation  Act  authorities  award  to  de- 
pendent widow  of  workman  to  be  made  upon  conditions. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

— "DEPENDENC:\"'— HOW  DETERMINED. 
In  view  of  Workman's  Compensation  Act,  art.  3,  §  14,  and  article  2, 
§  25,  and  of  fact  that  no  provision  is  made  in  act  that  remarriage  of  de- 

♦Decision  rendered,  Jan.  10,  1919.     105  Atl.  Rep.  363. 
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ceased  workman's  dependent  widow  shall  excuse  further  payments,  where 
court  awarded  300  weeks'  compensation,  widow's  remarriage  did  not  entitle 
employer  to  vacation  of  award  to  her. 

(For  other  cases,  see  Master  and  Serv^ant,  Dec.  Dig.  §  393.) 

Case  Certified  from  Superior  Court,  Providence  and  Bristol  Coun- 
ties. 

Proceedings  by  Ethel  Newton  for  workmen's  compensation  on  ac- 
count of  death  of  her  husband,  James  E.  Newton,  opposed  by  the  Rhode 
Island  Company,. employer.  On  application  by  employer  to  vacate  decree 
for  claimant.  Case  certified  on  questions  of  law.  Questions  answered, 
and  case  certified  to  superior  court. 

Fitzgerald  &  Higgins,  of  Providence,  for  petitioner. 
Clifford  Whipple  and  Earl  A.  Sweeney,  both  of  Providence,  for  re- 
sondent. 

SwEETLAND,  J.  The  above-cntitlcd  proceeding  is  a  petition  under  the 
Workmen's  Compensation  Act  filed  in  the  superior  court  October  16,  1915. 
The  petitioner  therein  claimed  compensation  for  loss  arising  from  the 
death  of  her  husband,  James  E.  Newton ;  which  death  resulted  from  a  per- 
sonal injury  received  by  him  through  accident  arising  out  of  and  in  the 
course  of  his  employment  with  the  respondent,  the  Rhode  Island  Company. 
On  January  16,  1916,  by  decree  of  the  superior  court  it  was  adjudged 
that  the  petitioner  was  wholly  dependent  upon  the  earnings  of  the  de- 
•ceased  at  the  time  of  said  injury,  and  the  respondent  was  ordered  to  pay 
to  the  petitioner  as  compensation  the  sum  of  $7.64  per  week  for  a  period 
of  300  weeks  from  May  22,  1915,  the  date  of  said  injury.  On  November 
29,  1916.  the  respondent,  the  Rhode  Island  Company,  filed  in  the  superior 
court  its  application  asking  said  court  to  vacate  or  modify  said  decree  for 
the  reason  that  the  petitioner  on  Augtist  22,  1916,  was  legally  married  to 
one  Nathaniel  Major,  Jr.,  and  by  virtue  of  said  marriage  ceased  to  be 
dependent  for  her  support,  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  upon  any  other  source  of  income  than  the  earnings  or  in- 
come of  said  Nathaniel  Major,  Jr.  At  a  hearing  upon  said  application  in 
the  superior  court,  it  appeared  that  the  petitioner  had  remarried  as  set 
out  in  the  application. 

The  case  is  before  us  upon  certain  questions  of  law  certified  by  the 
su^rior  court  to  this  court  for  its  determination.  By  reason  of  our  de- 
cision upon  the  first  of  said  questions,  a  consideration  or  determination  of 
the  others  becomes  unnecessary.  The  firsj  of  the  questions  certified  is  as 
follows : 

"First.  Did  the  obligation  of  the  respondent,  the  Rhode  Island  Com- 
pany, to  pay  compensation  to  the  petitioner,  cease  by  reason  of  the  pe- 
titioner's second  marriage?" 

The  application  of  the  respondent  is  based  upon  its  contention  that 
the  provision  in  favor  of  the  petitioner  contained  in  said  decree  arose  out 
of  her  dependency  Upon  the  earnings  of  James  E.  Newton ;  that  when  she 
remarried  her  status  changed,  and  her  former  dependency  should  no 
longer  be  considered  as  the  basis  of  any  claim  against  the  respondent; 
that  after  her  second  marriage  she  became  wholly  dependent  upon  the 
obligation  of  her  present  husband  to  provide  for  her  support;  and  any 
benefit  arising  to  her  under  said  decree  as  widow  of  James  E.  Newton 
terminated. 

[1]  The  rights  of  the  parties  in  the  premises  are  wholly  dependent 
upon  the  provisions  of  the  Workmen's  Compensation  Act  Chapter  831, 
Pub.  Laws,  approved  April  29,  1912,  and  the  amendments  and  additions 
thereto.  Unless  said  act  expressly  or  by  necessary  implication  authorizes 
the  superior  court  to  modify  its  decree  upon  the  second  marriage  of  the 
petitioner  and  because  of  such  marriage,  the  question  propounded  must 
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be  answered  adversely  to  the  respondents.  The  provisions  of  the  act 
justify  the  respondent's  contention  that  in  passing  upon  the  petitioner's 
claim  for  compensation  her  dependency  was  the  point  of  supreme  impor- 
tance. By  "dependency,"  however,  the  statute  clearly  intends  a  reliance 
for  support  upon  the  earnings  of  a  workman  at  the  time  of  the  injury 
which  results  in  his  death,  and  not  at  any  time  thereafterwards.  Mani- 
festly no  one  can  he  regarded  as  a  person  dependent  upon  the  earnings  of 
a  deceased  workman  after  his  death.  It  was  therefore  to  the  time  of  the 
injury  alone  that  the  superior  court  was  to  look  in  determining  who,  if 
any,  of  the  members  of  James  E.  Newton's  family  or  next  of  kin,  should 
be  regarded  as  his  dependent  or  dependents  according  to  the  terms  of  the 
statute.  The  superior  court  found  and  decreed  that  the  petitioner  was  at 
the  time  of  the  injury  wholly  dependent  upon  the  earnings  of  said  Newton 
for  her  support  No  appeal  was  taken  from  this  decree ;  and  the  standing 
of  the  petitioner  became  fixed  as  the  dependent  of  James  E.  Newton,  and 
the  person  entitled  to  compensation  from  the  respondent  in  the  amount 
and  for  the  period  fixed  by  statute.  It  seems  clear  that  during  the  life- 
time of  the  petitioner,  within  the  period  named  in  the  decree,  her  status 
in  that  regard,  depending  upon  a  finally  adjudicated  fact,  cannot  be 
changed  by  extraneous  happenings. 

[2,  3]  The  terms  of  the  decree  in  question,  with  reference  to  said 
payments,  were  unconditional ;  and  there  is  nothing  contained  in  the 
statute  which  authorized  -the  superior  court  to  make  them  otherwise.  *  In 
providing  for  payments  to  the  dependents  of  deceased  workmen  extend- 
ing over  so  long  a  period  as  300  weeks,  we  are  justified  in  believing  that 
the  General  Assembly,  in  passing  the  act,  could  not  have  been  unmmdful 
of  the  possibility  that  during  such  period  a  change  might  happen  in  the 
financial  circumstances  of  a  petitioner  found  to  be  dependent;  and  that, 
by  reason  of  remarriage  or  the  acqtiisition  of  other  and  ample  means  of 
support,  the  former  dependent  might  become  entirely  independent  of  the 
compensation  decreed  in  his  or  her  favor  .  Nevertheless,  the  Workmen's 
Compensation  Act  contains  no  provision  that,  in  the  event  of  such  change, 
there  should  be  a  modification  of  the  decree  which  by  its  terms  is  abso- 
lute and  unconditional.  The  legislative  intent  is  by  no  means  clear  that, 
if  the  payments  under  the  decre  are  no  longer  a  necessary  part  of  the  pe- 
titioner's means  of  support,  such  payments  should  be  discontinued.  The 
absence  of  provision  to  that  effect  in  the  act  leads  rather  to  the  opposite 
conclusion.  A  conclusion,  adverse  to  the  respondent's  contention,  is  sup- 
ported in  some  degree  by  an  examination  of  certain  provisions  of  the 
act  .  Section  14,  art.  3,  provides  that  within  two  years  after  the  entry  of  a 
decree  fixing  compensation  for  an  injured  employee,  who  has  not  de- 
ceased, and  before  the  expiration  of  the  period  for  which  compensation 
has  been  granted,  upon  the  application  of  either  party  on  the  ground  that 
the  incapacity  of  the  injured  employee  has  subsequently  ended,  increased, 
or  diminished,  said  decree  may  be  reviewed  by  the  superior  court  and 
modfied  or  vacated  in  accordance  with  the  facts.  The  General  Assembly 
in  said  section  was  dealing  with  the  subject  of  the  review,  vacation,  or 
modification  of  decrees  entered  under  the  act;  but  it  failed  tc  provide 
for  the  review,  modification,  or  vacation,  of  a  decree  in  favor  of  the  de- 
pendents of  a  deceased  employee  in  the  event  of  a  subsequent  change  in 
the  financial  circumstances  of  such  dependent.  Section  25,  art.  2,  provides 
that,  in  case  payment  of  compensation  has  continued  for  not  less  than  six 
months,  the  superior  court  may  upon  the  application  of  either  party  order 
the  commutation  of  the  future  payments  to  a  lump  sum  in  accordance  with 
the  method  set  out  in  said  section.  This  provision,  in  the  case  of  weekly 
payments  decreed  in  favor  of  a  dependent,  is  somewhat  inconsistent  with 
the  view  that  the  decree  for  weekly  payments,  at  any  time  during  the 
period  for  which  such  weekly  payments  have  been  awarded,  may  be  va- 
cated or  modified  because  the  necessities  of  the  dependent  have  changed 
by  reason  of  a  change  in  his  or  her  condition.    For  this  court  to  adopt 
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the  position  of  the  respondent  and  to  hold  that,  notwithstanding  the  silence 
of  the  statute  in  that  regard,  the  remarriage  of  the  petitioner  or  a  favor- 
able change  in  her  financial  condition  warranted  a  modification  of  the 
decree  to  conform  to  what  must  have  been  the  intent  of  the  General  As- 
sembly, though  such  intent  is  not  specifically  expressed  in  the  act,  vould 
amount  to  judicial  legislation  on  the  part  of  the  court. 

The  respondent  has  called  to  our  attention  the  opinion  of  a  justice  of 
the  common  pleas  court  of  New  Jersey  which  appears  in  39  N.  J.  Jjiw  J. 
at  page  170.  In  that  case  the  justice  held  that  the  nature  and  purpose  of 
the  New  Jersey  Compensation  Act  (P.  L.  1911,  p.  134,  amended  by  P.  L. 

1913,  p.  309)  "was  to  provide  for  payments  to  take  the  place  of  the  earn- 
ings of  the  injured  workman  if  alive,  or  to  be  for  the  benefit  of  his  actual 
dependents  if  dead  during  the  temporary  period  of  reafdjustnient  made 
necessary  as  a  result  of  the  accident."  Said  justice  further  held  that  a 
dependent  widow  of  a  deceased  workman  upon  her  remarriage  ceased  to 
be  a  dependent  within  the  meaning  of  the  act  and  had  no  right  to  further 
compensation  thereunder. 

We  find  little  authority,  upon  the  question  now  before  use,  in  the  re- 
ports of  the  decisions  of  the  appellate  courts  of  England  and  the  courts 
of  last  resort  in  this  country.  In  Pryce  v.  Penrikyber  Navij^ation  Co.,  1 
K.  B.  Div.  1902,  p.  221,  the  Court  of  Appeals  was  considering  the  clf.im 
of  an  employer  that  the  widow  of  a  deceased  workman  should  not  be 
considered  as  wholly  dependent  upon  the  earnings  of  her  husband  at  the 
time  of  his  death  because  personal  estate  of  the  value  of  ilOO,  belonging 
to  the  husband-  in  his  lifetime,  passed  to  his  widow  upon  his  death.  In  the 
discussion  of  this  point,  Collins,  M.  R.,  said : 

"Where  the  deceased's  earnings  were  the  only  source  of  support  and 
the  widow  was  wholly  dependent  upon  them  at  the  time  of  the  death  of 
the  husband,  the  condition  at  the  time  of  the  death  governed,  and  not  the 
conditions  which  arise  afterwards." 

In  the  case  of  Adleman  v.  Ocean  Accident  &  Guaranty  Corporation, 
130  Md.  572,  101  Atl.  529,  Ann.  Cas.  1918B,  730,  before  the  Court  of  Ap- 
peals of  Maryland,  it  appeared  that  a  partly  dependent  sister  of  a  de- 
ceased workman,  in  whose  favor  a  decree  had  been  entered,  married  sub- 
sequent to  the  death  of  the  employee;  and  the  employer  filed  a  petition 
praying  that  the  compensation  awarded  her  be  abated  from  the  date  of 
her  marriage     The  Workmen's  Compensation  Act  of   Maryland   (Laws 

1914,  c.  800,  §  42),  unlike  the  Rhode  Island  act,  specifically  provides  that 
"In  case  of  the  remarriage  of  a  dependent  widow  of  a  deceased  em- 
ployee without  dependent  children,  all  compensation  under  this  act  shall 
cease." 

But  the  Maryland  act  has  no  similar  provision  with  reference  to 
compensation  granted  a  dependent  sister.  The  employer  urge^,  however, 
that  upon  analogy  the  court  should  hold  that  compensation  awarded  a 
dependent  sister  should  also  cease  upon  her  marriage.  In  discussing  this 
claim  the  court  said : 

"But  there  is  no  such  provision  in  reference  to  other  dependents 
mentioned  in  the  act,  and  it  is  reasonable  to  conclude  that  if  the  Legis- 
lature, while  dealing  with  the  subject  of  abatement  of  compensation,  had 
intended  the  compensation  provided  for  a  sister  to  abate  upon  her  mar- 
riage, it  would  have  so  declared  in  plain  terms." 

It  thus  appears  that  the  court  determined  the  question  before  it,  not 
in  accordance  with  what  might  be  regarded  as  the  purpose  of  the  Com- 
pensation Act,  but  in  strict  conformity  with  its  express  terms. 

An  authority  directly  in  point  is  Bott's  Case,  230  Mass.  152,  119  N.  E. 
755.  The  Massachusetts  Workmen's  Compensation  Act  (Laws  1911,  c. 
751,  amended  by  Laws  1912,  c.  571),  like  our  own,  contains  no  provision 
for  the  modification,  of  a  decree  awarding  compensation  to  the  depend- 
ent widow  of  a  deceased  workman  in  the  event  of  her  remarriage.  In 
the  Bott's  Case  it  appeared  that  the  dependent  widow  of  a  deceased  em- 
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ployee  to  whom  compensation  had  been  awarded  in  accordance  with  the 
terms  of  the  act,  during  the  period  covered  by  the  award,  married  a  man 
whose  earnings  were  sufficient  for  the  support  of  both  of  them.  The  court 
held  that  it  was  manifest  from  the  facts  found  that  the  woman  was  no 
longer  dependent  for  her  support  upon  the  payments  received  under  the 
act.    The  court  said : 

"The  ascertainment  of  dependents  is  made  as  of  the  time  of  tfie  in- 
jury to  the  deceased  employee.  It  cannot  be  made  as  of  any  other  time. 
*  ♦  *  No  provision  is  made  by  the  act  for  inquiry  into  any  subsequent 
change  in  her  condition  of  dependency.  She  may  become  heiress  to  a 
fortune  after  his  death,  and  thus  be  utterly  independent  of  the  payments 
provided  by  the  act.  But  there  is  no  provision  for  an  adjudication  of  that 
fact.  ♦  ♦  *  Whatever  incongruity  there  may  be  in  continuing  pay- 
ments to  a  person  on  the  presumption  that  she  is  dependent  on  a  deceased 
husband,  when  in  fact  she  is  receiving  ample  support  from  a  new  husband, 
is  a  matter  for  the  Legislature  and  not  for  the  courts  to  remove." 

Our  answer  to  the  first  of  the  questions  certified  to  us  is  that  the 
obligation  of  the  respondent,  Rhode  Island  Company,  to  pay  compensation 
to  the  pettioner,  did  not  cease  by  reason  of  her  second  marriage. 

The  papers  in  the  case,  with  this  decision  certified  thereon,  will  be 
sent  back  to  the  superior  court 


SUPREME  COURT  OF  UTAH. 


GARFIELD  SMELTING  CO. 

V, 

INDUSTRIAL  COMMISSION  OF  UTAH.    (No.^3277.)* 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—VALIDITY  OF  ACT. 

Industrial  Commission  Act,  §  72,  providing  for  election  between  com- 
pensation for  death  under  the  act  or  damages  in  law  action,  and  under 
section  73  for  waiver  of  right  to  bring  law  action  by  application  for 
compensation,  is  not  violative  of  Const,  art.  16,  §  5,  as  abrogating  right 
of  an  adult  to  recover  damages  for  death  under  Comp.  Laws  1888,  §§  3178^ 
3179;  an  adult  being  capable  of  making  election. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—WAIVER  OF  LAW— ACTION  FOR  DEATH— MINORS. 

An  heir  who  is  not  sui  juris  cannot  waive  his  right  of  action  for 
death  by  an  application  for  an  award,  or  vice  versa,  under  Industrial 
Commission  Act,  &  73,  being  incapable   in   law  of  making  an   election. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  357.) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—VALIDITY  OF  ACT— MINORS. 

Industrial  Commissions  Act,  in  so  far  as  it  attempts  to  limit  compensation 
to  minor  heirs  for  death  and  enforce  a  waiver  of  right  to  bring  law  action 
for  the  death  under  section  73,  is  invalid  where  death  was  by  employer's 

♦Decision  rendered,  Dec  27,  1918.     178  Pac.  Rep.  57. 
Vol.  Lm— S8. 
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wrongful  act,  minors  having  right  of  action  in  such  case  under  Comp. 
Laws  1888,  §§  3178,  3179,  which  cannot  be  abrogated  under  Const  art  16, 
i  5,  but  is  valid  where  death  was  not  caused  by  employer's  negligence  or 
wrongful  act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

I  'jASTER  and  servant— WORKMEN'S  COMPENSATION 
^WAIVER  OF  LAW  ACTION —  MINORS  — WAIVER  BY 
?vJTHER. 

.Mother  by  applying  for  compensation  for  father's  death  does  not, 
under  Industrial  Commissions  Act.  §  73,  waive  minor  children's  right 
to  bring  law  action  for  damages  under  Comp.  Laws  1888,  ?§  3178,  3179, 
where  death  was  caused  by  employer's  wrongful  act,  which  right  Industrial 
Commissions  Act  could  not  abrogate  under  Const  art.  16,  §  5. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  357.) 

10.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION- 

EVIDENCE— HEARSAY. 

Under  Industrial  (Commission  Act,  §  88,  Industrial  Commission  may 
consider  hearsay  evidence,  but  no  material  finding  can  stand,  if  seasonably 
assailed,  where  based  entirely  on  hearsay  or  incompetent  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  404.) 

Appeal  from  District  Court,  Salt  Lake  County;  R.  B.  Porter,  Judge. 

Action   by   the   Garfield    Smelting    Company   against   the    Industrial 

Commission  of  the  State  of  Utah.    Judgment  of  dismissal,  and  plaintiff 

appeals.    Affirmed. 

I  I 

Bagley  &  Ash  ton,  of  Salt  Lake  City,  for  appellant 
Dan  B.  Shields,  Atty.  (jen.,  and  O.  C.  Dalby  and  Herbert  Van  Dam, 
Jr.,  Asst  Attys.  (jen.,  for  respondent 

FwcK,  C.  J.  The  questions  presented  by  this  appeal  are  based  upon 
and  arise  out  of  the  provision  of  chapter  100,  Laws  Utah  1917,  commonly 
known  as  the  Industrial  Commission  Act,  hereinafter  designated  as  the 
Industrial  Act  That  act  has  been  before  us  on  two  other  occasions, 
namely,  in  Industrial  Commission  v.  Daly  Mining  Co.,  172  Pac.  301,  and 
in  Industrial  Commission  v.  Evans,  174  Pac.  825,  where  a  number  of  sec- 
tions of  that  act  were  construed  and  applied.  To  avoid  unnecessary 
repetition  we  refer  to  those  cases,  and  shall  in  this  opinion  set  forth 
only  such  portions  of  the  Industrial  Act  as  are  absolutely  necessary  to 
make  clear  the  questions  decided. 

The  questions  now  to  be  determined,  briefly  stated,  arise  as  follows: 
On  the  24th  day  of  September,  1917,  one  Mary  G.  Ringholz,  of  Salt  Lake 
City,  filed  her  petition  and  application  before  the  Industrial  Commission 
wherein  she,  in  substance,  alleged  that  she  is  the  surviving  widow  of  one 
Jacob  Ringholz,  who  on  August  22,  1917,  had  died  from  an  injury  which 
was  caused  by  an  accident  arising  in  the  course  of  his  employment  while 
he  was  an  employee  of  the  Garfield  Smelting  Company,  the  appellant  here. 
The  particulars  concerning  the  accident  resulting  in  death  were  set  forth 
in  the  petition.  The  petitioner  also  gave  the  names  and  ages  of  the 
surviving  children  of  the  decedent,  who  were  three  sons,  one  of  whom  was 

11,  another  16,  and  the  third  18  years  of  age.  The  petition  contained  all 
the  necessary  allegations  which  are  required  by  the  rules  of  the  Industrial 
Commission.  I'he  Garfield  Smelting  Company,  hereinafter  designated 
appellant,  appeared  and  answered  the  petition  In  its  answer  it  was  ad- 
mitted that  the  petitioner  was  the  widow,  and  that  the  children  were  the 
sons  of  the  deceased,  that  the  deceased,  prior  to  his  death,  was  an  em- 
ployee of  appellant,  and  that  he  died  on  the  date  stated  in  the  petition. 
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Appellant,  however,  denied  that  the  death  of  the  deceased  "was  caused 
by  reason  of  an  accident  arising  out  of  or  in  the  course  of  his  employ- 
ment by  the  defendant,*'  and  further  denied  all  other  material  allegations 
of  the  petition.  Appellant  also  affimatively  averred  in  its  answer  that 
the  commission  was  without  jurisdiction,  setting  forth  the  facts  in  that 
regard  in  detail.  A  hearing  was  had  before  the  Industrial  Commission 
on  the  issues  presented  by  the  petition  and  answer,  and  on  the  22d  day 
of  October,  1917,  it  filed  its  decision,  in  which  it,  in  substance,  found 
that  the  deceased  was  injured  as  alleged;  **that  the  injury  was  one  arising 
out  of  and  in  the  course  of  the  employment  of  the  deceased  by  the 
defendant  corporation."  Other  necessary  findings  were  made  which  it 
is  not  necessary  to  repeat  here.  The  commission  accordingly  awarded 
the  widow  the  sum  of  $4,500,  to  be  paid  by  the  appellant  **for  the  benefit 
of  herself  and  minor  child,"  the  son  of  11  years  of  age.  The  other  two 
sons,  for  the  reason  hereinafter  appearing,  were  excluded.  The  award 
was  made  payable  at  the  rate  of  $15  a  week,  "payable  every  four  weeks 
until  the  total  sum  of  $4,500  is  paid  or  until  the  further  order  of  this 
commission."  Appellant  was  also  required  to  pay  $200  "for  medical, 
hospital,  and  nursing  expenses,"  and  $150  for  "funeral  expenses."  Upon 
a  rehearing  the  last  two  items  were  eliminated  from  the  award,  and 
the  award  in  all  other  respects  was  affirmed.  After  the  rehearing  and 
the  affirmance  of  the  award  the  appellant  commenced  this  action  in  the 
district  court  of  Salt  Lake  cou;ity  against  the  commission  pursuant  to  the 
provisions  of  the  Industrial  Act.  It  set  forth  in  its  complaint  all  of  the 
facts  hereinbefore  stated,  with  others  not  necessary  to  be  enumerated, 
and  also  stated  the  facts  in  detail  why  the  commission  was  without  jur's- 
diction  and  wherein  it  had  exceeded  its  powers  under  the  Industrial  Act, 
and  alleged  that  the  award,  fpr  specific  reasons  stated,  was  unconstitu- 
tional and  void.  When  the  matter  came  on  for  hearing  in  the  district 
court,  appellant  demanded  a  jury  trial  upon  the  issue  as  to  whether  the 
deceased  was  injured  in  the  course  of  his  employment,  and  hence  whether 
the  appellant  was  liable  under  the  Industrial  Act.  The  district  cour. 
refused  a  jury  trial,  and,  after  hearing  arguments  of  counsel  upon  the 
other  questions  raised  upon  the  issues  presented,  and  upon  the  law, 
the  court  entered  a  judgment  dismissing  the  action,  from  which  judgment 
this  appeal  is  prosecuted. 

Counsel  for  appellant  have  assigned  a  large  number  of  errors.  In 
their  brief  they  have,  however,  limited  their  argument  to  the  following 
propositions:  (1)  "That  the  Industrial  Commission  Act,  in  so  far  as 
it  attempts  in  death  cases  to  abrogate  the  right  of  action  by  the  he'rs, 
or  any  of  them,  or  attempts  to  fix  a  statutory  limitation  of  the  amount 
recoverable,  is  unconstitutional  and  void;"  (2)  whether  the  widow, 
acting  alone,  without  regard  to  the  rights  of  the  children,  may  exercise 
the  sole  right  to  waive  an  action  for  damages  and  accept  the  compensation 
provided  by  the  act;  (3)  that  the  employer  is  entitled  to  a  jury  trial 
upon  the  question  whether  the  alleged  injury  is  one  "arising  out  of 
aqd  in  the  course  of  employment,"  and  that  the  district  court  erred  in 
denying  appellant  a  jury  trial  upon  that  question;  and  (4)  that,  even 
though  appellant  is  not  entitled  to  a  jury  trial,  yet  the  award  of  the 
commission  is  void,  and  the  judgment  of  the  district  court  affirming  the 
same  is  erroneous  because  there  is  no  evidence  whatever  in  support  of 
the  finding  that  the  injury  which  caused  the  death  of  the  deceased  arose 
out  of  and  in  the  course  of  his  employment.  We  have  condensed  counsel's 
second  and  third  propositions  into  our  third. 

We  remark  that  at  the  hearing  in  this  court  both  counsel  for  the 
appellant  and  the  Attorney  General,  who  appeared  for  the  commission, 
with  most  commendable  frankness,  conceded  that  there  are  a  number  of 
difiicult  questions  which  arise  under  the  Industrial  Act  by  reason  of 
some  of  the  provisions  of  our  Constitution  which  do  not  arise  under 
similar  act  in  other  jurisdictions.    It  was  conceded,  therefore,  that  in 
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so  far  as  those  constitutional  provisions  are  concerned,  the  decisions  of 
the  courts  of  other  jurisdictions,  where  such  provisions  are  not  in  force, 
can  shed  but  little,  if  any,  light  upon  what  the  result  should  be  respecting 
some  of  the  propositions  involved  on  this  appeal. 

We  shall  consider  the  several  propositions  relied  on  by  appellant's 
counsel  in  the  order  we  have  stated  them. 

The  constitutional  provision  which  is  specifically  relied  on  by  ap- 
pellant i^  found  in  article  16,  §  5,  of  our  Constitution,  which  reads  as 
follows : 

"The  right  of  action  to  recover  damages  for  injuries  resulting  in 
death,  shall  never  be  abrogated,  and  the  amount  recoverable  shall  not  be 
subject  to  any  statutory  limitation." 

[1]  A  mere  glance  at  the  foregoing  section  shows  that  it  imposes  a 
double  limitation  upon  legislative  action:  (1)  That  the  right  to  "recover 
damages«for  injuries  resulting  in  death"  may  not  be  abrogated;  and  (2) 
that  the  amount  of  recovery  in  such  actions  may  not  be  limited  by  law. 
In  view  that  state  Constitutions  are  limitations  on  the  legislative  power 
respecting  the  subjects  expressed  in  the  limitations,  the  Legislature 
ordinarily  may  nevertheless  enlarge  existing  rights;  that  is,  such  rights, 
if  otherwise  proper  subjects  of  legislation,  while  'they  may  not  be 
destroyed  or  abridged,  may  nevertheless  be  enlarged  or  augmented  by 
legislative  enactment.  In  view,  therefore,  that  the  Constitution  clearly 
prohibits  the  Legislature  from  abrogating  the  "right  of  action,"  it  be- 
comes necessary  to  inquire  what  that  right  was  and  who  enjoyed  it  at 
the  time  the  Constitution  was  adopted  by  the  people  of  this  state.  As 
we  have  seen,  the  Constitution  says  "the  right  of  action"  shall  not  be 
abrogated ;  hence  the  right  referred  to  must  be  deemed  to  be  the  right 
as  it  then  existed  and  not  merely  an  abstract  right  The  right  as  it 
then  existed  is  found  in  2  Comp.  Laws  Utah  1888  and  constituted  sec- 
tions 3178  and  3179  of  that  compilation.    Those  sections  read  as  follows: 

"3178.  A  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother  may^  maintain  an  action  for  the  death  or  injury  of  a  minor 
child;  and  a  guardian  for  the  injury  or  death  caused  by  the  wrongful 
act  or  neglect  of  another.  Such  action  may  be  maintained  against  the 
person  causing  the  injury  or  death,  or  if  such  person  be  employed  by 
another  person  who  is  responsible  for  his  conduct,  also  against  such 
other  person." 

"3179.  When  the  death  of  a  person  not  being  a  minor  is  caused  by 
the  wrongful  act  or  neglect  of  another,  his  heirs  or  personal  representa- 
tives may  maintain  an  action  for  damages  against  the  person  causing  the 
death,  or  if  such  person  be  employed  by  another  person  who  is  respon- 
sible for  his  conduct,  then  also  against  such  other  person.  In  every  action 
under  this  and  the  preceding  section,  such  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be  just." 

Those  two  sections  are  also  found  under  the  title  "Of  the  Parties  to 
Civil  Actions"  in  Laws  Utah  1884,  c.  54,  as  sections  233  and  234.  From 
there  they  were  carried  into  Comp.  Laws  1888,  supra,  and  from  the  latter 
into  R.  S.  Utah  1898  as  sections  2911  and  2912.  Those  sections  were 
amended  to  make  them  more  specific  in  some  particulars  in  1901  (see 
Laws  Utah  1901,  p.  40),  and  they  thereafter  became  a  part  of  Comp.  Laws 
1907  as  sections  2911  and  2912.  We  shall  refer  to  the  numbers  of  the 
sections  as  found  in  Comp.  Laws  1907,  but  shall  limit  the  argument  to 
the  sections  as  they  existed  in  1895,  when  the  Constitution  was  adopted. 

The  right  of  action  given  in  section  2911  in  case  of  the  death  of  a 
minor  child  at  the  time  3ie  Constitution  was  adopted  was  vested  in  the 
father,  and,  in  case  of  his  desertion,  in  the  mother,  and  in  the  case  of  the 
death  of  the  ward,  in  the  guardian.  The  right  of  action  was,  however, 
limited  to  cases  where  the  death  was  caused  by  the  "wrongful  act  or 
neglect  of  another."  Where,  however,  the  wrongful  act  or  neglect  in 
question  was  thgt  of  a  person  fpr  whose  acts  and  neglect  another  was 
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responsible,  the  right  of  action  existed  agrainst  either  or  both.  By  section 
2912,  in  case  of  the  death  of  a  person  not  a  minor  which  was  caused  by 
the  wrongful  act  or  neglect  of  another,  the  right  of  action  was  vested  in 
the  heirs  or  personal  representatives  of  the  deceased  persons.  In  view 
of  the  language  of  the  constitutional  provision,  we  are  bound  to  presume 
that  the  "right  of  action"  there  mentioned  is  the  right  which  was  con- 
ferred in  the  statute  which  we  have  quoted.  In  the  absence  of  anything 
to  the  contrary  in  the  Constitution  itself,  the  presumption  becomes  con- 
clusive. The  election  of  remedy  which  is  provided  for  in  section  72  of 
the  Industrial  Act  was  no  doubt  intended  to  conform  that  act  to  the 
constitutional  provision  to  which  we  have  referred.  It  no  doubt  was 
also  for  that  reason  that  section  73  of  said  act  was  adopted.  That 
section  reads: 

"Every  employee  or  his  legal  representatives  in  case  death  results, 
who  makes  application  for  an  award,  or  accepts  compensation  from  an 
employer,  waives  his  right  to  exercise  his  option  to  institute  proceedings 
in  any  court.  Every  employee,  or  his  legal  representative  in  case  death 
results,  who  exercises  his  option  to  institute  proceedings  in  court,  as 
provided  in  this  act,  waives  his  right  to  any  award,  or  direct  payment 
of  compensation  from  his  employer." 

[2-4]  If  all  those  who  are  given  a  right  of  action  in  case  of  death 
are  adults  and  of  sound  mind,  no  difficulty  can  arise,  since  such  persons 
are  capable  to  choose  and  elect;  and  so  long  as  an  opportunity  to  choose 
and  a  reasonable  time  of  election  is  g^iven  to  exercise  the  right  we  cannot 
see  how  the  right  given  by  the  Constitution -can  be  said  to  be  abrogated. 
The  question  then  merely  is  one  of  limiting  the  time  within  which  the 
right  shall  be  exercised,  which  is  necessarily  a  legislative  question,  pro- 
vided the  time  is  not  unreasonably  short.  As  we  have  seen,  the  statute, 
however,  gives  the  right  of  action  to  the  heirs,  regardless  of  whether  they 
are  minors  or  adults.  Indeed,  the  right,  as  all  know,  is,  and  in  the 
nature  of  things  must  necessarly  be,  more  frequently  exercised  by  minors 
than  by  adults.  True,  not  all  heirs  may  be  dependents,  and  thus  be 
entitled  to  substantial  damages,  but  all  heirs  have  a  right  of  action,  and/ 
are  thus  entitled  to  at  least  nominal  damages  as  a  matter  of  law.  It 
is  the  right  of  action  we  are  now  dealing  with,  and  not  the  question  of 
damages.  The  question  therefore  is:  Is  the  waiver  provided  for  in  the 
Industrial  Act  to  which  we  have  referred  binding  on  an  heir  who  is  not 
sui  juries?  We  think  not.  Such  an  heir  under  the  law  is  incapable  of 
making  an  election,  and  hence  his  acts,  whatever  they  may  be,  cannot  be 
held  to  constitute  an  election  and  a  waiver  which  binds  him.  As  we 
have  pointed  out,  however,  in  making  the  award  in  this  case  the  com- 
mission limited  the  amount  to  $4,500,  and  made  a  further  order  that  the 
same  be  paid  for  the  benefit  of  the  widow  and  the  youngest  son,  thus 
excluding  the  two  older  ones,  one  of  whom  was  16  and  the  other  18 
years  of  age,  from  sharing  in  the  award  to  any  extent.  In  making  the 
foregoing  award  for  the  amount  stated,  and  in  excluding  the  two  older 
sons,  the  commission  followed  the  provisions  of  the  Industrial  Act 
Counsel  for  appellant,  however,  contend  that  in  limiting  the  amount  in 
cases  of  death  and  in  excluding  any  heirs  the  provisions  of  that  act  are 
contrary  to  the  provisions  of  the  Constitution  which  we  have  quoted. 
Counsel  therefore  insist  that  the  award  of  the  commission  and  the 
exclusion  of  the  two  sons  are  of  no  force  or  effect.  Indeed,  they  insist 
that  the  award  is  not  binding  even  on  the  youngest  son,  since  it  follows 
the  limitation  imposed  in  the  act.  They  contend,  therefore,  that  even 
though  the  award  were  paid,  their  client  would  nevertheless  still  be 
subject  to  an  action  by  the  three  sons,  since  neither  of  them  has  attained 
his  majority,  and  hence  could  not  and  did  not  waive  any  of  the  rights 
guaranteed  by  the  constitutional  provision.  If,  therefore,  in  case  of  the 
death  of  the  father,  a  right  of  action  accrues,  and  such  right  is  vested  in 
all  of  the  heirs,  or  for  the  benefit  of  all,  and  the  amount  of  damages 
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may  not  be  limited  by  law,  but  must  be  determined  either  by  a  court 
or  by  a  jury  in  an  ordinary  action  and  in  accordance  with  the  usual 
procedure  in  law  cases,  it  is  not  easy  to  perceive  why  counsel's  contention 
in  an  ordinary  case  of  ^negligence  should  not  prevail.  We  are  of  the 
opinion,  therefore,  that  in  so  far  as  the  act  attempts  to  limit  the  amount 
of  damages,  or  compensation  as  it  is  there  called,  in  case  of  death  which 
arises  in  the  course  of  the  employment  of  the  deceased,  and  which  is 
caused  by  the  wrongful  act  or  neglect  of  the  employer,  or  of  some  one  for 
whose  acts  he  is  responsible,  and  in  so  far  as  the  act  attempts  to  enforce 
a  waiver  against  minors,  and  in  limiting  the  amount  of  recovery  as  against 
them,  it  is  invalid,  and  not  enforceable  against  such  minors.  It  does  not 
follow,  however,  that  the  provisions  of  the  act  are  not  enf9rceable  in  any 
case  of  death  which  is  caused  by  an  injury  arising  in  the  course  of  the 
employment.  Of  course,  there  is  no  liability  in  any  case  unless  the 
injury  causing  the  death  arises  in  the  course  of  the  employment  of  the 
deceased.  But  the  right  of  compensation  in  such  a  case  is  not  limited 
by  the  Industrial  Act,  as  in  our  statute,  to  cases  where  the  death  is  th^ 
result  of  some  wrongful  act  or  neglect  As  we  have  seen,  sections  2911 
and  2912  give  the  right  of  action  only  in  case  the  death  is  caused  by 
the  wrongful  act  or  neglect  of  another.  No  cause  of  action  arises,  there- 
fore, if  the  death  is  caused  by  a  mere  accident  or  where  the  negligence  of 
ihe  deceased  is  the  proximate  cause  or  proximately  contributes  thereto, 
or  in  case  any  of  the  other  usual  defenses  that  are  available  are  estab- 
lished. Moreover,  in  case  an  action  is  brought  to  recover  damages  pur- 
suant to  sections  2911  or  2912«the  defenses  of  assumed  risk,  contributory 
negligence,  and  fellow  servants  are  still  available,  while,  if  an  applica- 
tion for  compensation  under  the  Industrial  Act  is  made,  these  defenses 
are  not  available.  Under  the  Industrial  Act,  therefore,  the  accident  caus- 
ng  death  need  not  be  caused  through  the  wrongful  act  or  neglect  of  the 
employer  or  through  the  wrongful  act  or  neglect  of  one  for  whom  he 
is  responsible.  All  that  is  necessary  to  entitle  the  claimant  under  the 
act  compensation  is  that  the  death  resulted  from  an  injury  which  arose 
in  the  course  of  the  employment  of  the  deceased,  and  his  mere  acts  of 
negligence  do  no  constitute  a  bar  to  the  action.  The  action  is  barred 
only  in  case  that  it  is  shown  that  the  death  was  caused  through  the  willful 
or  criminal  act  of  the  deceased,  or  what  is  equivalent  thereto.  The 
remedy  given  by  the  Industrial  Act  is  therefore  broader  than  the  one 
given  by  the  statute,  and  it  is  the  statutory  remedy  only  that  is  guaranteed 
by  the  Constitution.  The  Legislature  thus  has  enlarged  the  right  to 
compensation,  and  in  so  far  as  that  was  done  the  Legislature  has  the  right 
to  determine  and  to  direct  who  shall  enjoy  the  fruits  of  the  increased  or 
enlarged  remedy.  If,  therefore,  the  award  in  this  case  is  one  which  is 
based  entirely  upon  the  enlarged  remedy  given  by  the  Industrial  Act,  we 
can  conceive  of  no  reason  why  it  is  not  binding  upon  all  persons  if  it 
conforms  to  the  provisibns  of  the  act.  If  such  is  the  case,  no  rights 
guaranteed  by  the  Constitution  are  abridged  or  invaded,  and  no  limitation 
is  imposed  contrary  to  the  Constitution,  since  the  award  in  question  is  en- 
tirely outside  and  beyond  the  right  which  is  protected  by  the  Constitution. 
In  this  connection  it  must,  however,  not  be  overlooked  that  an  award  may 
he  made  in  a  case  where  the  death  of  the  husbannd  and  father  was  in 
fact  caused  by  the  wrongful  act  or  neglect  of  the  employer  or  of  some 
one  for  whom  he  is  responsible,  but  the  application  may  ignore  that  fact 
and  the  claim  may  be  based  upon  the  act  alone.  If  such  is  the  case,  the 
minor  heirs  are  not  boimd,  whatever  the  award  may  be,  since  the  Con- 
stitution protects  their  rights  in  such  a  case.  Under  such  circumstances 
the  right  exists  by  virtue  of  the  statute  which  existed  when  the  Constitu- 
tion was  adopted,  and  hence  cannot  be  ignored  by  merely  following  the 
provisions  of  the  Industrial  Act.  The  question  therefore  arises  in  every 
case  of  death  where  there  are  minor  heirs :  Was  the  death  caused  by-  the 
wrongful  act  or  neglect  of  the  employer  or  one  for  whom  he  is  responsible. 
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or  was  it  merely  accidental  without  any  wrong  or  neglect  whatever?  If. 
the  latter  is  the  case»  then,  as  we  have  seen,  no  complication  arises,  since 
the  claim  is  not  one  which  is  affected  or  protected  by  the  Constitution,  and 
hence  no  rights  are  invaded  in  complying  with  the  provisions  of  the  In- 
dustrial Act,  although  some  of  the  heirs  may  be  excluded  from  participa- 
tion as  provided  in  the  act.  So  far  as  they  are  concerned,  the  award  is  a 
mere  gratuity  to  the  widow  and  the  children  under  the  age  of  16. 

We  remark  that  under  the  Industrial  Act,  no  child  who  is  actually  de- 
pendent, whatever  its  age,  is  excluded;  but,  in  case  the  child  has  attained 
the  age  limit  the  fact  of  dependency  must  be  made  to  appear,  since  under 
the  act  all  children  above  a  certain  age  are  deemed  not  to  be  dependents. 
That  i^ase  of  the  act,  however,  needs  no  further  discussion  here.  . 

[51  From  what  has  been  said  it  follows  that  in  every  case  where 
claim  for  compensation  is  for  the  death  of  an  employee,  against  an  em- 
ployer, which  is  caused  by  an  injury  which  arose  in  the  course  of  the 
employment,  and  where  there  are  heirs  who  are  minors,  the  question  oi 
whether  the  death  was  caused  through  the  wrongful  act  or  neglect  of  the 
employer,  or  of  some  one  for  whose  acts  and  neglect  he  is  responsible, 
the  cause  of  death  must  be  legally  and  judicially  determined.  If  it  be? 
determined  that  the  death  was  caused  ^  wrongful  act  or  neglect,  the  con- 
stitutional provision  at  once  becomes  effective,  and  the  rights  of  the  minor 
heirs  are  protected.  It  is  clear  that  ^he  right  of  the  minor  heirs  cannot 
be  determined  by  the  mother's  application  for  compensation  under  the  In- 
dustrial Act.  Neither  can  she,  by  making  such  an  application,  waive  the 
rights  pi  the  minors ;  nor  will  she  be  deemed  to  have  waived  their  rights 
until  and  unless  such  waiver  is  made  in  a  judicial  proceeding  and  in  a 
manner  known  to  the  law  affecting  minors*  rights.  In  such  case,  there- 
fore, the  commission  cannot  legally  make  an  award  which  is  binding  on 
the  minor  heirs  unless  they  have  waived  their  constitutional  rights  in 
conformity  with  law,  and  the  commission  should  not  proceed  to  make  an 
award  in  such  cases  until  the  rights  of  the  minor  heirs  have  been  judicially 
determined,  as  hereinbefore  stated,  and  their  waiver  has  been  obtained 
in  a  proper  judicial  proceeding.  Unless  and  until  that  has  been  done  no 
employer  can  safely  pay  an  award  made  by  the  commission  until  the  gen- 
eral statute  of  limitations  in  such  cases  has  fully  run.  If,  however,  heirs 
may  waive  their  rights  by  not  bringing  an  action,  they  may  also  do  that 
otherwise;  but,  as  suggested,  it  must  be  legally  done,  and  not  by  mere 
implication.  The  defendant  may,  however,  well  waive  that  question  in  this 
proceeding,  since  the  evidence  is  clear  and,  as  it  seems  to  us,  indisputa- 
ble that  the  death  in  this  case  was  not  caused  by  either  the  wrongful  act 
or  neglect  of  the  defendant,  or  of  any  one  for  whose  acts  it  is  responsi- 
ble. We  cannot  see  how  either  the  defendant,  the  heirs,  or  anyone  else 
can  successfully  contend  otherwise.  As  before  stated,  the  evidence  that 
the  death  was  entirely  accidental  is  not  only  not  disputed,  but,  under  the 
circumstances,  it  seems  to  us,  that  fact  is  indisputable,  and  hence  no 
question  of  fact  arises.  In  view  of  that  the  award  in  this  case  is  based 
entirely  upon  the  enlarged  remedy  created  by  the  Industrial  Act,  and 
hence,  as  we  have  ^n,  the  constitutional  rights  of  the  heirs  are  not  in- 
volved or  affected.  No  waiver  on  their  part  is  therefore  essential.  By 
what  we  have  just  stated  we  do  not  mean  to  be  understood  that  the  de- 
fendant can  be  required  to  waive  that  question  as  a  matter  of  law,  nor 
that  we  require  it  to  do  so,  but  what  we  mean  is  that  under  the  evidence 
in  this  case  but  one  result  seems  permissible,  and  that  is  that  the  death  was 
purely  accidental,  and  hence  the  defendant  might  well  waive  any  further 
judiaal  inquiry  with  respect  to  that  question. 

[6]  From  what  has  been  said  it  follows  that  the  Industrial  Act,  in  so 
far  as  it  provides  compensation  in  cases  where  the  death  is  caused  by  the 
wrongful  act  or  neglect  of  another,  and  where  it  assumes  to  liiLit  the 
damages  in  such  cases  and  attempts  to  impose  a  waiver  on  the  part  of 
minor  heirs  otherwise  than  in  the  manner  herein  outlined,  cannot  bs  up- 
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held.  This,  however,  does  not  affect  the  other  provisions  of  the  act,  nor 
does  it  affect  the  provisions  of  the  act  in  cases  where  the  death  is  purely- 
accidental,  as  hereinbefore  stated. 

This  brings  us  to  the  second  proposition,  namely,  whether  the  widow 
-may  waive  the  rights  of  the  minor  heirs.  From  what  has  already  been 
said  it  necessarily  follows  that  she  may  not  do  that.  The  right  is  a  consti- 
tutional right,  and  if  the  widow  may  waive  it,  as  was  attempted  in  this 
case,  and  as  the  Industrial  Act  seems  to  contemplate,  then  the  right  of  ac- 
tion, so  far  as  the  minor  heirs  are  concerned,  is  practically  abrogated. 
Moreover,  if  she  may  do  that,  she  may  also  waive  the  other  constitutional 
provision  that  the  amount  of  damages  shall  not  be  limited.  In  all  cases, 
therefore,  of  death  by  wrongful  act  or  neglect,  the  waiver  of  the  minor 
heirs  must  be  obtained  in  some  judicial  proceeding  in  the  manner  here- 
inbefore indicated.    This  disposes  of  the  second  proposition. 

The  third  proposition,  namely,  that  the  district  court  erred  in  deny- 
ing defendant  a  jury  trial  upon  the  question  of  whether  the  accident  caus- 
ing the  death  was  one  arising  out  of  and  in  the  course  of  the  employment 
of  the  deceased  is  not  so  difficult.  It  is  only  fair  to  the  district  judge  who 
tried  the  case  to  state  that  at  the  time  he  tried  this  case  the  case  of  Indus- 
trial Commission  of  Utah  v.  Evans,  reported  in  174  Pac  825,  had  not  been 
decided.  In  that  case  we  held  that,  in  view  that  in  section  87  of  the  In- 
dustrial Act  the  employee  is  given  the  right  of  trial  by  jury  in  case  the 
commission  denies  his  claim  for  compensation  upon  the  ground  ''that  the 
accident  did  not  arise  out  of  and  in  the  course  of  the  employment,"  we 
could  not  escape  from  the  conclusion  that  the  employer,  in  case  he  denied 
that  the  accident  thus  arose,  was  also  entitled  to  a  jury  trial.  That  con- 
clusion was  based  upon  the  fact  that  the  employer,  whether  a  self-insurer 
or  one  who  contribifted  to  the  insurance  fund,  is  directly  interested  in 
preventing  spurious  claims  from  being  allowed,  and  hence  is  entitled  to 
defend  against  any  claims  upon  the  ground  that  the  injury  upon  which 
the  claim  is  based  is  not  one  which  was  caused  by  an  accident  arising  out 
of  and  in  the  course  of  the  employment. 

[7-9]  If  there  is  one  fundamental  principle  which  is  calculated  to  per- 
petuate our  form  of  government,  both  federal  and  state,  more  than  any 
other  it  is  that  every  citizen,  regardless  of  his  station  or  condition,  is 
entitled  to  the  equal  protection  of  the  law  whether  it  applies  to  his  person- 
al or  to  his  property  rights.  Every  law  which  offends  against  that  princi- 
ple in  the  federal  Constitution  is  necessarily  invalid.  When,  therefore,  the 
language  of  an  act  or  section  which  is  drawn  in  question  may  be  given 
a  dual  meaning,  that  is,  where  it  is  open  to  different  constructions,  it  is 
the  duty  of  the  courts  to  adopt  that  construction.  For  the  purpose  of 
conforming  to  the  foregoing  rule  of  construction  we  felt  constrained  to  con- 
strue section  87  of  the  Industrial  Act  in  the  Evans  Case  so  as  to  give  the  , 
employer  the  same  rights  and  protection  that  in  that  section  are  expressly 
given  to  the  employee.  We  therefore  held  in  that  case,  inasmuch  as  the 
employee  is  entitled  to  a  jury  trial  in  case  his  claim  is  denied  upon  the 
ground  that  the  accident  causing  the  injury  ''did  not  arise  out  of  and  in 
the  course  of  employment,"  the  employer  must  be  given  the  same  right; 
otherwise  he  would  be  denied  the  equal  protection  of  the  law.  That  such 
would  be  the  case  is  clearly  illustrated  in  the  case  of  Atchison  &  S.  F.  Ry. 
v.  Vosburg,  238  U.  S.  56,  35  Sup.  Ct.  675,  59  L.  Ed.  1199,  L.  R.^  A.  1915E, 
953.  While  it  is  true  that  in  the  Evans  Case  we  held  that  the  question  of 
the  ultimate  liability  of  the  employer  or  the  ultimate  right  of  recovery  of 
the  employee,  under  our  Constitution  constitutes  a  judicial  question  which, 
if .  insisted  upon  by  either  or  both  parties,  must  be  determined  by  the 
courts,  yet  we  did  not  there  hold,  nor  even  intimate,  nor  do  we  now  hold, 
that  the  question  must  be  determined  in  any  particular  form  of  action. 
All  that  we  there  held  was  that,  where  a  particular  form  of  action  or 
trial  is  given  to  one  of  the  parties,  the  same  right  must  be  accorded  to  the 
other.    It  may  well  be  that  the  Industrial  Act  could  have  been  so  framed 


Digitized  by 


Google 


1919.]     GARFIELD  SMELTING  CO.  v.  IND.  COM*N.    (Utah.)        539 

as  to  give  the  parties  a  right  of  review  in  the  courts,  or  in  some  court, 
in  a  diflFerent  form  of  action  or  proceeding  than  by  a  jury  trial,  just  as  is 
the  case  in  California,  Michigan,  New  York,  and  other  jurisdictions  where 
similar  acts  are  in  force.  See  Western  Indemnity  Co.  v.  Pillsbury,  170 
Cal.  686,  151  Pac.  396,  Englebretson  v.  Industrial  Commission,  170  Cal. 
793,  151  Pac.  421,  Reck  v.  Whttlesberger,  181  Mich.  463,148  N.  W.  247, 
•Ann.  Cas.  1916C,  771,  and  Matter  of  Carroll  v.  Knickerbocker  Ice  Co., 
218  N.  Y.  435-439,  113  N.  E.  507,  Ann.  Cas.  1918B,  540,  reversing  169  App. 
Div.  450,  155  N.  Y.  Suppi.  1.  The  foregoing  cases  Illustrate  how  the  ulti- 
mate question  of  liability  or  right  of  recovery  may  be  reviewed  by  the 
courts  in  proceedings  other  than  by  jury  trials.  See,  also,  Courier  v.  Simp- 
son Construction  Co.,  264  111.  497,  106  N.  E.  353,  and  other  cases  referred 
to  in  the  Evans  Case.  So  long,  however,  as  our  Industrial  Act  reads  as  it 
now  does,  there  is  no  escape  from  the  conclusion  that  the  defendant  is 
entitled  to  a  jury  trial  upon  the  question  of  whether  the  injury  is  the 
result  of  an  accident  which'  arose  out  of  and  in  the  course  of  the  em- 
ployment of  the  defendant. 

This  brings  us  to  the  final  proposition,  namely,  that  there  is  no  com- 
petent evidence  authorizing  a  finding  that  the  injury  resulted  from  an  ac- 
cident which  arose  out  of  and  in  the  course  of  the  employment 

The  Industrial  Commission  at  the  hearing  admitted  the  statements  of 
the  deceased  in  which  he  explained  when,  where,  and  how  he  received 
the  injury. 

It  is  vigorously  insisted  by  counsel  for  appellant  that  hearsay  evi- 
dence is  inadmissible  for  any  purpose. 

Section  88  of  the  Industrial  Act  reads  as  follows: 

"The  commission  shall  not  be  bound  by  the  usual  common  law  or 
statutory  rules  of  evidence  or  by  any  technical  or  formal  rules  of  proced- 
inre,  other  than  as  herein  provided ;  but  may  make  the  investigation  in 
such  manner  as  in  its  judgment  is  best  calculated  to  ascertain  the  substan- 
tial rights  of  the  parties  and  to  carry  out  justly  the  spirit  of  this  act." 

A  similar  section  is  in  force  in  the  state  of  New  York,  and  it  was 
there  contended,  as  it  is  here,  that  hearsay  evidence  was  inadmissible. 
The  Supreme  Court  of  New  York,  in  the  Matter  of  Carroll  v.  Knicker- 
bocker Ice  Co.,  169  App.  Div.  450,  155  N.  Y.  Supp.  1,  held  that  under  the 
section  of  the  Industrial  Act  referred  to  above  the  commission  could  make 
an  award  on  hearsay  evidence  alone,  or  on  other  evidence  which  would 
be  incompetent  under  the  ordinary  rules  of  evidence.  That  ruling  was, 
however,  reversed  bv  the  New  York  Court  of  Appeals,  which  is  the 
court  of  last  resort,  in  218  N.  Y.  435-^39,  113  N.  E.  507,  Ann.  Cas.  1918B, 
540. 

In  the  case  of  Englebretson  v.  Industrial  Commission,  170  Cal.  793,  151 
Pac.  421,  it  is  also  held  that  under  the  California  statute,  which,  however, 
is  narrower  than  the  New  York  statute  and  section  88  of  our  statute, 
^'earsay  evidence  is  not  admissible  for  any  purpose. 

tlO]  While  we  have  the  highest  regard  for  the  opinion  of  the  Cali- 
fornia Supreme  Court,  yet,  in  view  that  the  difference  between  our  section 
88  and  the  California  statute  is  a  substantial  one,  and  for  other  reasons 
which  we  shall  not  pause  to  state,  we  cannot  assent  to  the  conclusion  of 
that  court  as  broadly  *as  it  is  stated,  namely,  that  the  Commission  may  not 
admit  hearsay  evidence  for  any  purpose.  We  are  of  the  opinion  that  for 
the  purpose  of  determining  questions  of  fact  arising  under  the  Industrial 
Act  the  commission,  in  order  to  arrive  at  the  truth,  may  pursue  any  course 
or  method  which  to  it  seems  best  calculated  to  arrive  at  the  truth,  so  long 
as  it  does  not  depart  from  the  provisions  of  the  act.  The  commission 
may  thus  have  recourse  to  hearsay  evidence  if  such  evidence  may  lead  to 
some  tangible  fact  which  sheds  light  upon  the  ultimate  question  to  be  de- 
termined and  found.  In  that  respect  it  is  the  duty  of  the  commission 
to  observe  and  follow  the  provisions  of  the  act,  and  if  that  is  done  neither 
this  nor  any  other  court  has  the  right  to  interfere  with  the  commission  in 


Digitized  by 


Google 


540  3  WORKMEN^S  COMPENSATION  L.  J.    (Utah.)         (Apr.. 

the  method  pursued  by  it  in  arriving  at  its  conclusions.  We,  however, 
agree  with  the  New  ^'ork  Court  of  Appeals,  a§  expressed  in  218  N.  Y. 
439,  113  N.  E.  507,  Ann.  Cas.  1918B,  540,  that  although  the  commission 
in  its  investigations  may  have  recourse  to  hearsay  evidence  to  assist  it  at 
arriving  at  the  real  facts,  yet  when  it  makes  its  findings  every  finding 
of  fact  must  be  based  on  some  substantial  legal  and  competent  evidence. 
In  other  words,  every  material  finding  that  is  entirely  based  on  hearsay 
or  other  incompetent  evidence  is  not  supported  by  substantial  evidence,  and  ' 
cannot  be  permitted  to^tand  if  seasonably  and  properly  assailed.  This,  it 
seems  to  us,  is  the  only  reasonable  and  practical  construction  that  should 
be  placed  on  the  Industrial  Act  when  considered  as  a  whole,  ias  it  must 
be. 

Defendant's  counsel  are  in  error  in  their  contention  that  the  finding 
that  the  deceased  died  from  an  injury  which  was  caused  by  an  "accident 
arising  out  of  and  in  the  course  of  his  employment"  is  based  entirely  upon 
hearsay  evidence.  At  least  one  witness  testified  that  he  was  with  the  de- 
ceased when  he  received  the  injury  which  ultimatly  caused  his  death.  True  , 
the  witness  said  he  did  not  remember  which  finger,  or  whether  it  was  on 
the  right  or  the  left  hand  that  the  deceased  was  injured.  That,  in  view 
of  the  other  evidence,  is  of  no  great  moment.  There  is  no  evidence  what- 
ever, or  even  any  fact  from  which  a  legitimate  inference  could  be 
deduced  that  th^  deceased  was  injured  elsewhere  or  otherwise  than 
as  stated  by  the  witness  just  referred  to.  Indeed,  there  is  some 
evidence  to  the  effect  that  the  deceased  was  not  otherwise  injured. 
As  the  evidence  now  stands,  therefore,  the  only  legitimate  mfcr- 
ence  is  that  the  deceased  was  injured  precisely  as  stated  by  the  witness, 
and  in  view  of  all  the  other  evidence  the  inference  is  again  more  than 
merely  persuasive  that  the  injury  actually  resulted  in  deatih.  The  finding 
that  is  assailed  is  therefore  clearly  and  sufficiently  supported  by  substan- 
tial and  competent  evidence.  As  hereinbefore  stated,  however,  the  de- 
fendant is  entitled  to  a  jury  trial  upon  that  issue  if  it  so  elects,  but,  in 
view  that  the  questions  respecting  the  competency  and  sufficiency  of  the 
evidence  to  support  the  findings  were  squarely  presented  for  decision,  we 
had  no  alternative,  and  hence  were  compelled  to  determine  them. 

We  desire  to  add  in  conclusion  that  we  have  gone  into  the  questions 
more  fully  than  we  otherwise  would  have  done  in  deference  to  counsel's 
desire  that  we  determine  the  effect  of  the*  several  provisions  of  the  Indus- 
trial Act,  in  so  far  as  that  could  legitimately  be  done  in  this  proceeding. 

For  the  reasons  stated,  the  judgment  is  reversed,  and,  in  case  the 
defendant  still  desires  a  jury  trial  upon  the  question  whether  the  accident 
which  resulted  in  the  death  of  the  deceased  did  or  did  not  arise  out  of  and 
in  the  course  of  employment  of  the  deceased,  the  case  is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  directions  to  try  that  question 
as  herein  provided.  If,  however,  the  defendant  elects  to  abide  by  this 
opinion  and  does  not  desire  to  try  the  question  referred  to  farther,  the 
judgment  of  the  district  court  will  stand  affirmed,  without  costs. 

Corfman,  Thurman,  and  Gideon  JJ.,  concur. 

McCarty,  J.,  died  after  the  submission  of  the  cause  and  before  the 
filing  of  this  opinion. 
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SUPREME  COURT  OF  WASHINGTON. 


METON 

V, 

STATE  INDUSTRIAL  INSURANCE  DEPARTMENT.    (No.  14946.)* 

1.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION— 

"WIDOW." 

The  word  "widow,"  since  it  is  not  defined  by  Workmen's  Compensation 
Act,  is  to  be  given  its  ordinary  meaning,  which  is  "a  married'  woman  whose 
husband  is  dead." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Widow.) 

2.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 

"WIDOW." 

Although  claimant  and  deceased  had  lived  together  for  about  six 
years  under  the  belief  that  they  were  lawfully  married,  where  there  was 
no  compliance  with  statute  further  than  to  make  out  two  of  the  three  af- 
fidavits for  a  license  required  by  Rem.  Code  1915,  §  7164,  claimant  was  not 
the  "widow"  of  deceased,  within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

4.  MASTER   AND    SERVANT— WORKMEN'S    COMPENSATION— 
"DEPENDENT." 

Claimant,  who  had  lived  with  deceased  for  about  six  years  under  the 
erroneous  belief  that  she  was  lawfully  married  to  him,  is  not  a  "depend- 
ent," within  Workmen's  Compensation  Act,  §  6604 — 3. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 
Series,  Dependent.) 

Department  2. 

Appeal  from  Superior  Court,  King  County ;  A.  W.  Frater,  Judge. 

Proceeding  for  compensation  by  Mary  Meton,  as  the  widow  of  Nick 
Meton,  deceased.  From  decision  of  superior  court,  affirming  decision  of 
State  Industrial  Insurance,  Department^  rejecting  and  disallowing  claim 
made  against  accident  fund  created  under  Workmen's  Compensation  Act, 
claimant  appeals.    Affirmed. 

(jeorge  H.  Rummens  and  Jay  C.  Allen,  both  of  Seattle,  for  appellant. 
W.  V.  Tanner,  of  Olympia,  and  D.  E.  Twitchell,  of  Spokane,  for  re- 
spondent. 

Parker  J.  This  is  an  appeal  by  the  claimant,  Mary  Meton,  under 
secticm  6604 — 20,  Rem.  Code,  from  the  decision  of  the  superior  court  for 
King:  county,  affirming  the  decision  of  the  State  Industrial  Insurance  De- 
partment, rejecting  and  disallowing  her  claim  made  against  the  accident 
fund  created  under  our  Workmen's  Compensation  Act.  Her  claim  is  made 
as  the  widow  of  Nick  Meton,  deceased,  who,  it  is  conceded,  was  killed 
while  engaged   in   an   extrahazardous  employment,   under   such   circum- 

*  Decision  rendered,  Jan.  6,  1919.    177  Pac.  Rep.  696. 
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stances  as  to  entitle  his  widow,  if  he  left  one,  to  compensation  from  that 
fund.  The  only  questions  here  presented  are:  Is  appellant  the  widow  of 
Nick  Meton;  and.  if  not,  is  she  a  dependent  of  him,  within  the  meaning 
of  the  Workmen's  Compensation  Act? 

[1]  There  is  no  definition  of  the  word  "widow"  to  be  found  in  the 
act,  though  there  is  of  the  word  "dependent,"  apart  from  the  word  "wid- 
ow." It  is  therefore  plain  that  the  word  "widow,"  as  used  in  the  act,  must 
be  given  its  ordinary  meaning,  which  is,  "a  married  woman  whose  hus- 
band is  dead."    3  Bouvier's  Law  Dictionary  (Rawle's  3d  Rev.)  3454. 

[2]  It  is  conceded  that  appellant  has  not  married  since  the  death  of 
Nick  Meton ;  so  our  first  inquiry  is :  "Was  appellant  his  lawful  wife  at  the 
time  of  his  death?  On  September  21,  1911,  appellant,  then  a  widow,  and 
Nick  Meton,  went  to  the  courthouse  in  Pacific  county  to  get  a  license  to  be 
married,  and  we  may  assume  with  the  intention  of  then  and  there  being 
married.  They  are  Polish  people,  and  neither  of  them  could  then  speak 
or  understand  the  English  language.  There  went  with  them  to  the  audi- 
tor's office  the  eight  year  old  daughter  of  appellant,  who  acted  as  inter- 
preter as  best  she  could  in  the  conversation  there  had  between  them  and 
the  deputy  auditor.  The  deputy  filled  out  the  forms  of  affidavits  required 
by  section  7164,  Rem.  Code,  to  be  made  by  each  of  the  parties  applying 
for  marriage  license,  which  appellant  and  Nick  Meton  then  signed 
and  swore  to  before  the  deputy,  who  thereupon  so  certified,  attach- 
ing the  official  seal  of  the  office  to  his  certificate.  There  being  no 
disinteirested  person  present  of  sufficient  age  who  could  make  the 
third  affidavit,  as  required  by  section  7164,  Rem.  Code,  as  a  pre- 
requisite to  the  issuing  of  a  marriage  license,  the  deputy  gave  to  them  a 
form  for  such  affidavit,  informing  them,  as  best  he  could,  through  appell- 
ant's daughter  as  interpreter,  of  the  necessity  of  having  such  affidavit 
made  by  a  third  person,  and  instructing  them  to  have  the  same  made  by 
some  such  person,  and  return  the  same  to  the  auditor's  office,  when  he 
would  issue  the  marriage  license.  He  then  gave  to  them  the  papers,  includ- 
ing the  affidavits  already  made  by  them,  and  so  certified  by  him,  expecting 
they  would  all  be  returned  properly  executed  within  a  fjav  days,  when  he 
would  issue  the  license. 

At  that  time  Nick  Meton  paid  the  fees  for  the  issuing  of  the  license. 
They  then  left  the  auditor's  office,  and  susequent  events  clearly  indicate 
that  they  did  not  understand  the  import  of  what  occurred  there,  apparently 
because  of  the  inability  of  the  eight  year  old  daughter  of  appellant  to  make 
plain  to  them  what  was  there  said  by  the  deputy  auditor.  They  left  the 
auditor's  office,  believing  they  were  married,  and  continued  in  that  belief, 
we  assume  in  good  faith,  up  until  the  time  of  the  death  of  Nick  Meton, 
whith  occurred  in  March  1917.  During  the  whole  of  this  period  they 
lived  together,  and  openly  held  themselves  out  to  the  world  as  husband 
and  wife  During  this  period  appellant  preserved  the  paper,  upon  which 
there  was  partly  written  and  partly  printed  the  affidavits  made  by  herself 
and  Nick  Meton  for  a  marriage  license,  given  to  them  by  the  deputy  audi- 
tor, believing  that  paper  was  evidence  of  their  marriage,  though  she 
never  read  it,  not  being  able  to  do  so,  and  apparently  not  considering  that 
there  was  any  necessity  for  having  it  read  or  translated  to  her.  While  ap- 
pellant's sworn  statement,  made  in  her  application  to  the  Industrial  In- 
surance Department  for  compensation  from  the  accident  fund  because  of 
the  death  of  Nick  Meton,  which  statement  we  assume  was  made  in  good 
faith,  showed  that  she  was  the  widow  of  Nick  Meton,  the  department,  not 
being  satisfied  with  her  showing  in  that  behalf,  required  of  her  that  she 
produce  a  marriage  certificate,  or  some  other  written  evidence  of  her 
marriage  to  Nick  Meton.  In  compliance  therewith  she  produced  the  pa- 
per upon  which  the  affidavits  of  herself  and  Nick  Meton  appeared,  which 
had  been  given  to  her  by  the  deputy  auditor  when  they  applied  for  a  mar- 
riage license,  and  which  she  had  preserved  in  the  belief  that  that  paper 
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was  evidence  of  her  marriage  to  Nick  Meton.  It  is  plain  from  the  evidence 
that  no  marriage  license  was  ever  issued,  that  no  ceremony  of  any  nature 
was  ever  performed,  and  that  no  marriage  certificate  was  ever  issued  by 
any  onfc  purporting  to  evidence  their  marriage. 

[3]  If  a  marriage  agreement  could  be  lawfully  made,  and  the  mar- 
riage status  created  in  this  state  as  at  common  law,  it  is  quite  probable  that 
appellant  and  Nick  Meton  should  be  held  to  be  husband  and  wife  at  the 
time  of  his  death.  It  has,  however,  become  the  settled  law  of  this  state 
that  the  marriage  status  cannot  be  legally  so  created ;  it  being  necessary  to 
comply  with  our  statute  law  in  order  to  lawfully  create  such  status.  In 
re  McLaughlin's  Estate.  4  Wash.  570,  30  Pac.  651,  16  L.  R.  A.  699;  In  re 
Smith's  Estate,  4  Wash.  702,  30  Pac.  1059,  17  L.  R.  A.  573;  Kelley  v.  Kit- 
sap County,  5  Wash.  521,  32  Pac.  554;  In  re  Wilbur's  Estate,  14  Wash.  242, 
44  Pac.  262.  The  facts  here  shown  I'ender  it  too  plain  to  admit  of  argu- 
ment to  the  contrary  that  appellant  and  Nick  Meton  did  not  comply  with 
our  marriage  statutes  in  'any  particular  looking  to  their  marriage,  other 
than  to  make  two  of  the  three  affidavits  required  as  a  prerequisite  to  the 
procuring  of  a  marriage  license,  and  the  payment  of  the  marriage  license 
fee. 

Appellant  relies  upon  our  decisions  in  McDonald  v.  White,  46  Wash. 
334,  89  Pac.  891,  in  re  Sloans  Estate,  50  Wash.  86.  96  Pac.  684,  17  L.  R.  A. 
(N.  S.)  960;  Thomas  v.  Thomas,  53  Wash.  297,  101  Pac.  865,  and  In  re 
Brenchley's  Estate,  96  Wash.  223,  164  Pac.  913,  L.  R.  A.  1917E.  968.  In  the 
McDonald  Case  there  was  an  actual  marriage  ceremony  performed  by  a 
duly  ordained  minister,  and  thereafter  the  parties  lived  together  for  many 
years,  holding  themselves  out  to  the  world  as  husband  and  wife.  In  the 
course  of  the  opinion  it  is  said : 

"The  evidence  does  not  affirmatively  show  that  such  a  license  (meaning 
marriage  license)  was  issued,  nor  does  it  affirmatively  show  that  it  was 
not  issued." 

This  seems  to  be  the  principal  attack  made  upon  the  validity  of  the 
marriage.  It  was  there  held,  in  substance,  that  the  presumption  arising 
.  from  cohabitation  for  a  period  of  years,  and  the  fact  that  there  was  a  mar- 
riage ceremony,  was  sufficient  proof  of  a  lawful  marriage.  R  is  true  that 
in  the  case  before  us  the  cohabitation  for  a  number  of  years  ^nder  the 
belief  of  lawful  marriage  would,  standing  alone,  raise  a  strong  presumption 
of  marriage.  But  the  trouble  in  this  case  is  that  the  evidence  goes  too 
far,  and  shows  affirmatively  that  there  never  was  a  lawful  marriage.  The 
Sloan  decision  is  relied  upon  because  of  its  recognition  of  the  rule,  as  there- 
in quoted,  that — 

"The  presumption  of  marriage,  from  cohabitation,  apparently  matri- 
monial, is  one  of  the  strongest  presumptions  known  to  the  law." 

This  is  no  greater  aid  to  appellant  than  the  McDonald  decision.  The 
Thomas  decision  aids  appellant  to  no  greater  extent.  The  Brenchley  deci- 
sion is  well  summarized  in  the  syllabus  as  follows: 

"Where  a  woman  entered  into  a  marriage  in  good  faith  without  knowl- 
edge that  the  marriage  was  void  because  Sie  husband  had  been  divorced 
within  less  than  six  months  previously,  and  they  lived  together  in  good 
faith  as  man  and  wife  and  accumulated  property  by  their  joint  efforts,  the 
probate  court  has  jurisdiction,  on  the  death  of  the  husband,  to  award  one- 
half  of  the  property  to  her,  as  a  just  and  equitable  distribution  of  their 
joint  accumulations." 

Our  decision  in  Buckley  v.  Buckley,  50  Wash.  213,  96  Pac.  1079,  126 
Am-  St.  Rep.  900,  rests  upon  the  same  view  of  the  law  as  announced 
in  the  Brenchley  decision,  though  that  was  a  disposition  of  property  in 
an  annulment  of  marriage  action,  which  property  would  have  been  com- 
munity property  had  the  marriage  been  legal.  Each  of  these  decisions, 
while  recognizing  the  marriage  as  void,  disposed  of  the  woman's  property 
rights  on  broad  principles  of  equity  and  estoppel  invoked  against  the 
man,  in  the  one  case,  and  against  those  claiming  under  him  as  heirs,  in 


Digitized  by 


Google 


544  3  WORKMEN'S  .COMPENSATION  L.  J.    (Wash.)         [Apr., 

the  other.  This  is  not  a  case  of  disposition  of  property  which  appellant 
held  in  common  with  Nick  Meton-  The  argument  of  counsel  touching  this 
branch  of  the  case  rests  upon  the  good  faith  of  appellant  in  her  co- 
habitation with  Nick  Meton,  in  the  belief  that  she  was  married  to  him, 
and  the  presumption  arising  therefrom-  But,  as  already  noticed,  the 
evidence  m  this  case  proves  too  much,  since  it  goes  to  the  extent  of  con- 
clusively showing  that  there  never  was  any  issuance  of  a  license  authoriz- 
ing such  marriage,  or  solemnization  of  such  marriage,  or  the  issuance 
of  a  certificate  by  any  one  purporting  to  evidence  such  marriage.  That 
the  presumption  arising  from  such  cohabitation  in  good  faith  is  rebutta- 
ble was  recognized  in  Weatherall  v.  Weatherall,  56  Wash.  344,  350,  105 
Pac.  822. 

[4]  Some  contention  is  made  in  appellant's  behalf  that  she  is  in  any 
event  a  dependent  of  Nick  Meton,  within  the  meaning  of  the  Workmen's 
Compensation  Act.  The  fallacy  of  this  contention  is  shown  by  the  de- 
finition of  the  word  "dependent,"  found  in  the  act  itself,  as  follows: 

"  'Dependent*  means  any  of  the  following  named  relatives  of  a  work- 
man whose  death  results  from  an  injury  and  who  leaves  surviving  no  wid- 
ow, widower,  or  child  tinder  the  age  of  sixteen  years,  viz.:  Invalid  child 
over  the  age  of  sixteen  years,  daughter,  between  sixteen  and  eighteen 
years  of  age,  father,  mother,  grandfather,  gfrandmother,  stepfather,  step-^ 
mother,  grandson,  granddaughter,  stepson,  stepdaughter,  brother,  sister, 
half-sister,  half-brother,  niece,  nephew,  who,  at  the  time  of  the  accident, 
are  dependent  in  whole  or  in  part,  for  their  support  upon  the  earnings  of 
the  workman."  Section  6604—3,  Rem.  Code- 
Plainly  appellant's  relation  to  Nick  Meton  does  not  bring  her  within 
any  of  the  classes  of  persons  so  defined  as  "dependents."  So  her  claimed 
right  to  compensation  from  the  accident  fund  must  be  disposed  of  by  the 
answer  to  the  question:  Was  she  the  legal  wife  of  Nick  Meton  at  the 
time  of  his  death?  We  sce  no  escape  from  the  conclusion  that  this  un- 
fortunate appellant  cannot  be  awarded  compensation  from  the  accident 
fund  as  prayed  for  by  her. 
The  judgment  is  affirmed- 
Main,  C-  J.,  and  Mount,  Holcomb,  and  Fullerton,  JJ.,  concur. 


SUPREME  COURT  OF  WASHINGTON. 


PUGET  SOUND  BRIDGE  &  DREDGING  CO. 

V. 

INDUSTRIAL  INS.  COMMISSION  et  al.     (No.  14994.)* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— ADMIRALTY  JURISDICTION. 

Workmen's  Compensation  Act,  which  withdraws  from  private  con- 
troversy all  remedy  for  injuries  received  in  hazardous  work,  and  ex- 
cludes every  other  remedy,  does  not  extend  to  employees  on  a  vessel  in 
navigable  waters,  and  the  Industrial  Insurance  Commission  cannot  col- 
lect from  an  employer  premiums  on  account  of  such  employees,  notwith- 
standing Act  Cong.  Oct-  6,  1917  (U.  S.  Comp.  St  1918,  §§  991  [3],  1233) 
amending  Judicial  Code,  §§  24,  256,  saving  to  suitors  in  admiralty  any 
common-law  remedy,  and  rights  and  remedies  under  the  Workmen's 
Compensation  Act- 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

♦  Decision  rendered,  Jan.  10,  1919.    177  Pac.  Rep.  788. 
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2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— ADMIRALTY  JURISDICTION. 

The  employees  of  a  corporation  engaged  in  dredging  upon  navigable 
waters,  who  are  employed  solely  on  land,  fall  within  the  Workmen's 
Compensation  Act,  and  premiums  therefor  should  be  paid  by  the  em- 
ployer to  the  Insurance  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— ADMIRALTY  JURISDICTION. 

Where  a  corporation  engaged  in  dredging  had  employees  who  were 
engaged  partly  on  land  and  partly  on  dredges  subject  to  admiralty  ju- 
risdiction, held  that  the  Industrial  Insurance  Commission  was  entitled  to 
collect  premiums  to  be  paid  in  proportion  to  the  time  the  employees 
spent  on  land  and  on  the  navigable  water. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

Department  1. 

Appeal  from  Superior  Court,  Thurston  County;  D-  F.  Wright,  Judge. 

Action  by  the  Puget  Sound  Bridge  &  Dredging  Company  against  the 
Industrial  Insurance  Commission  and  others.  From  the  judgment,  defend- 
ants appeal.    Affirmed. 

W.  V.  Tanner,  of  Olympia,  and  Jno.  A.  Homer,  of  Seattle,  for  appell- 
ants. 

Roberts,  Wilson  &  Skell,  of  Seattle,  for  respondent 

Mackintosh,  J.  The  plaintiff  is  engaged  in  the  work  of  dredging^ 
upon  the  navigable  waters  within  the  state  of  Washingfton.  It  carries  on 
this  work  by  means  of  hydraulic  dredges,  taking  material  from  the  beds 
of  the  navigable  waters,  and,  after  conveying  it  through  pipes,  discharg- 
ing it  upon  adjacent  lands-  In  this  work  it  employes  three  classes  of  em- 
ployees: First,  those  who  work  continuously  upon  the  dredge,  and 
whose  employment  is  entirely  upon  that  vessel;  second,  those  who  work 
wholly  upon  the  land,  and  are  at  no  time  called  to  go  upon  the  vessel; 
and,  third,  those  who  work  partly  upon  the  vessel  and  partly  upon  the 
land,  and  during  the  day's  work  go  back  and  forth  from  one  to  the  other, 
and  who,  in  passing  from  the  dredge  to  the  land  and  from  the  land  to 
the  dredge,  sometimes  use  rowboats  and  at  other  times  walk  upon  the 
pontoon  pipes  connecting  the  dredges  with  the  land.  • 

The  Industrial  Insurance  Commission,  the  defendant  in  this  action, 
claims  that  all  employees  of  the  plaintiff  are  subject  to  the  Workmen's 
Compensation  Act  (Laws  1911,  p.  345),  and  that  premiums  should  be  paid 
on  accouiit  of  the  work  of  all  the  employees  engaged  in  dredging  opera- 
tions. 

[1]  As  to  those  employees  who  work  exclusively  upon  the  dredge, 
we  are  firmly  of  the  opinion  that  the  plaintiff  should  pay  no  premiuiiis; 
for  the  dredge,  as  a  vessel,  is  subject  to  admiralty  jurisdiction  and  if  pre- 
miums were  paid  for  employees  engaged  exclusively  thereon,  the  company 
in  the  event  of  an  injury  occurring  to  one  of  such  employees  would  re- 
ceive no  protection  under  the  act-  State  ex  rel.  Jarvis  v-  Daggett,  87 
Wash.  253,  151  Pac.  648.  L.  R.  A.  1916A,  446;  Shaughnessy  v.  Northland 
Steamship  Co-.  94  Wash.  325,  162  Pac-  546,  Ann.  Cas.  1918B,  655;  South- 
ern Pacific  V.  Jensen,  244  U.  S.  205  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L. 
R-  A.  1918C.  451.  Ann.  Cas-  1917E,  900.  The  fact  that  Congress,  en 
October  6,  1917  (Act  Oct-  6,  1917,  c  97,  §§  1,  2,  40  Stat.  395  [U.  S.  Comp. 
St  1918,  §§  991  (3),  1233])  amended  (by  adding  the  italicized  portion) 
sections  24  and  256  of  the  Judicial  Code  of  the  United  States  (Act  March 
3,  1911,  c  231,  36  Stat.  1091,  1160),  relating  to  the  jurisdiction  of  federal 
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District  CofuTts  in  admiralty,  and  providing  that  federal  courts  should 
have  jurisdiuion  **of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  it,  and  to  claimants  the 
rights  and  remedies  under  the  Workman's  Compensation  Law  of  any 
state"  does  not  change  the  rule  of  these  cases  and  extend  to  the  In- 
dustrial Insurance  Commission  jurisdiction  of  persons  engaged  in  mari- 
time work,  for  the  reason  that  the  Workmen's  Compensation  yKct  cif  this 
state  withdraws  all  "remedy  of  workmen  against  employers  for  injuries 
received  in  hazardous  work"  "from  private  controversy,"  and  excludes 
"every  other  remedy,"  and  therefore  the  Federal  Act  cannot  create  a 
liability  where  one  already  exists  in  admiralty. 

[2]  The  second  class  of  workmen,  employed  solely  upon  the  land, 
comes  within  the  operation  of  provisions  of  this  act,  and  for  them  pre- 
miums are  collectible- 

[3]  As  to  the  third  class,  we  are  confronted  by  the  perplexing  ques- 
tion of  this  case.  The  Workmen's  Compensation  Act  was  passed  with 
the  avowed  purpose  of  providing  the  exclusive  manner  of  compensating 
employees  engaged  in  hazardous  work  and  occupations,  and  within  the 
scope  of  the  act  all  employees  of  a  company  such  as  the  plaintiff  are  to 
he  brought  within  the  operation  of  that  act,  so  far  as  it  is  within  the  pow- 
er of  the  Legislature  to  do  so.  The  Legislature,  not  bringing  within  the 
act  those  employees  who  are  within  the  jurisdiction  of  admiralty,  cannot 
compel  the  employer  to  pay  premiums  for  those  employees  for  whose  in- 
juries the  employer  would  be  liable  in  admiralty-  On  the  other  hand,  the 
employer  is  not  absolved  from  the  duty  of  paying  premiums  for  those 
employees  who  are  not  within  the  admiralty  jurisdiction,  and  for  whose 
injury  the  employer  would  have  been  liable  in  a  suit  at  common  law  be- 
fore the  passage  of  the  Workmen's  Compensatioci  Act  It  may  be,  as 
here,  that  it  would  be  an  onerous  task  to  so  segregate,  for  the  purpose 
of  computing  the  premium  to  be  paid  the  time  of  employees  who  are 
alternately  on  land  and  on  the  navigable  water,  but  this  is  a  matter  of 
detail  of  the  business  which  must  be  worked  out  by  the  employer  and 
the. commission,  and  is  not  one  which  calls  for  judicial  action.  If  this 
segregation  is  impracticable,  the  remedy  must  lie  in  some  alteration  of 
the  act  by  the  Legislature. 

As  to  those  employees  falling  within  the  third  class,  the  Industrial 
Insurance  Commission  is  entitled  to  a  collection  of  premiums  for  such 
time  as  those  employees  are  engaged  in  work  upon  the  land,  and  is  not 
entitled  to  receive  premiums  representing  the  time  that  they  are  without 
the  protection  of  the  act  and  subject  to  the  rules  of  admiralty  jurisdiction. 

The  decision  in  the  recent  case  of  Spokane  &  Inland  Empire  R.  R- 
Co.  V.  Industrial  Insurance  Commission,  176  Pac  34,  in  no  wise  conflicts 
with  the  views  here  expressed,  for  we  there  held  that  the  Workmen's 
Compensation  Act  as  it  relates  to  railroad  companies  a  part  of  whose 
business  is  interstate,  exempted  such  company  from  the  operation  of  the 
act,  and  the  question  as  to  whether  the  employees  were  sometimes  en- 
gaged in  hiterstate  and  at  others  in  intrastate  commerce  was  not  material, 
for  the  reason  that  the  status  of  tlie  railroad  company,  as  being  one  par- 
tially engaged  in  interstate  commerce,  determined  the  question  of  the 
liability  of  the  company  for  premiums  under  the  state  Workmen's  Com- 
pensation Act,  for  its  employees. 

The  judgment  of  the  lower  court  will  be  affirmed- 

Main,  C.  J.,  and  Tolman  and  Mitchell,  JJ.,  concur. 
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POCCARDI,  Royal  Consul  of  Italy, 

V. 

OTT,  State  Compensation  Com'r.* 

1.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— PARTICIPATION   IN   FUND— APPLICATION. 

To  entitle  an  applicant  to  participate  in  the  Workmen's  Compensation 
Fund  he  must  have  filed  his  application  with  the  compensation  commis- 
sioner within  six  months  after  the  date  of  death  or  injury  of  the  person 
on  whose  account  the  claim  is  made,  as  required  by  section  39  of  the 
Workmen's  Compensation  Act  (Code  Supp.  1918,  §  695.) 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.)  ^ 

2.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPLICATION  FOR  RELIEF— DATE  OF  FILING. 

Neither  the  date  of  the  mailing  or  posting  of  such  application  nor 
the  dat6  when  by  due  course  it  should  have  reached  the  compensation 
commissioner  can  be  treated  as  the  date  df  the  filing  of  such  application 
in  order  to  bring  it  within  the  provision  of  the  statute,  although  such 
delay  may  have  been  due  to  the  existence  of  a  state  of  war  not  between 
the  United  States  and  the  country  in  which  such  application  was  posted, 
the  statute  not  in  terms  suspending  the  operation  of  the  statute  of  limita- 
tions in  such  cases. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

Appeal  from  order  of  State  Compensation  Commissioner. 

Proceeding  by  Gaetano  Poccardi,  Royal  Consul,  of  Italy,  etc.,  against 
I^e  Ott,  State  Compensation  Commissioner,  to  vacate  an  order,  refusing 
to  consider  a  claim  of  the  alleged  dependents  of  Pietro  Garufi,  deceased, 
or  to  allow  compensation  to  them,  and  to  require  the  commissioner  to 
award  them  compensation.  Order  of  commissioner  affirmed,  and  petition 
denied. 

Jos.   W.   Henderson,   of    Philadelphia,  'Pa.,   for   appellant. 

E.  T.  England,  Atty.  Gen.,  and  Frank  Lively,  Asst.  (jen.,  for  appellee 

Miller,  P.  Petitioner  on  behalf  of  the  alleged  dependents  of  Pietro 
Garufi,  deceased,  seeks  by  this  proceeding  to  vacate  the  order  of  the  State 
Compensation  Commissioner,  made  on  May  13,  1918,  refusing  to  file  or 
consider  their  claim  and  to  allow  compensation  to  said  dependents,  being 
the  widow  and  daughter  of  said  decedent,  an^,  to  require  said  commis- 
sioner to  receive,  award  and  allow  them  compensation  pursuant  to  the 
statute  creating  the  Workmen's  Compensation   Fund. 

[1]  The  sole  ground  for  the  commissioner's  action  as  shown  by  his 
opinion  and  report  was  that  the  claim  for  such  compensation  was  not 
made  in  due  form  or  in  any  form  within  six  months  from  and  after  the 
death  of  the  decedent  as  required  by  section  39  of  the  Workmen's  Com- 
pensation Act  (Code  Supp.  1918,  §  695),  citing  and  relying  upon  the 
construction  and  application  of  said  section  in  the  recent  case  of  Culurides 
V.   Ott,  Commissioner,  78  W.  Va.  696,  90  S.  E.  270. 

♦Decision  rendered,  Jan.  14,  1919.    98  S.  E.  Rep.  69.    Syllabus  by  the 
(3ourt. 

Vol  LIII— 29. 
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In  the  case  cited  there  had  been  a  bona  fide  though  defective  apptica- 
tion  for  compensation  within  the  limitation  prescribed  by  the  statute. 
We  decided  Aat  by  givmg  the  statute  the  Iil>eral  construction  required 
by  the  provisions  thereof,  the  defective  application  supplemented  as  it 
was  by  other  proceedings,  constituted  a  valid  application  for  such  com- 
pensation, warranting  payment.  But,  we  said  in  that  case,  what  the 
statute  plainly  prescribes,  that  where  no  attempt  is  made  to  prepare  and 
file  an  application  within  the  required  six  months,  the  claim  cannot  be 
allowed,   holding  the   statute   in   this   respect   to   be   imperative. 

The  only  answer  made  to  this  proposition  and  the  order  of  the 
coflmimooer  is:  First,  that  as  the  formal  application,  mailed  at  Fiume- 
dinisi,  Messina,  Novem])er  6,  1917,  was  delayed  in  transmission  on  ac- 
oowrt  oi  ihe  existence  of  a  state  of  war,  not  between  the  United  States 
ol  Anerica  and  die  Kingdom  of  Italy,  but  between  them  and  the  Central 
Poivers  of  Europa,  did  not  reach  and  was  not  filed  with  the  commissioner 
until  December  13,  1917,  the  application  should  be  considered  made  as 
of  the  date  of  posting  or  at  least  as  of  the  date  when  according  to  die 
usual  time  required  for  transmission,  about  twelve  days,  the  same  should 
have  been  received  and  filed  with  the  commissioner.  Second,  that  to 
deprive  the  applicants  of  compensation  under  the  facts  assumed  in  the 
first  proposition  is  opposed  to  all  theories  of  constitutional  and  private 
international  law  suspending  the  operation  of  the  statute  of  limitations 
during  the  existence  of  war  delaying  or  preventing  intercommunication 
between  citizens  of  the  belligerent  powers. 

On  the  first  proposition  it  is  sufficient  to  answer  that  the  statute 
miices  no  exception  in  favor  of  delayed  applications;  it  is  imperative. 
To  entitle  the  applicant  to  participate  in  the  compensation  fund,  he 
imist  substantially  comply  with  the  statute.  Luckie  v.  Merry,  9  N.  C  C. 
A.  §95,  note  906,  and  cases  cited.  The  English  act  of  1906,  section  2,  as 
shown  in  the  Luckie  Case,  suspends  the  operation  of  the  statute  of  limita- 
tions under  certain  drctmistances  such  as  mistake,  absence  and  other 
catises.  But  our  statute  contains  no  such  provision,  and  such  provision 
cannot  be  interpolated  under  the  most  liberal  rules  of  construction.  Lewis' 
Sntfaerlaiid  Statutory  Construction,  section  367.  The  record  shows  that 
^titioner  was  promptly  notified  of  the  death  of  decedent  a  very  few 
days  after  it  occurred,  and  if  anything  could  excuse  the  delay,  it  has 
not  been  smfictentiy  shown  so  as  to  justify  any  exception  to  the  limitation 
of  ^K  statute. 

[2]  On  the  other  proposition,  involving  the  existence  of  a  state  of  war, 
it  is  sufficient  to  answer  that  the  rule  or  principle  invoked  is  not  applicable 
except  as  between  citizens  of  opposing  belligerent  states,  and  when  the 
cottrtfi  of  the  one  are  closed  to  the  citizens  of  the  other.  As  the  Kingdom 
of  Italy  and  the  Government  of  the  United  States  of  America  were  not 
at  war  between  themselves,  but  were  united  against  a  common  enemy,  the 
rules  of  international  law  so  appeared  to  have  no  application.  Besides,  no 
sufficient  excuse  is  offered  by  any  proof  why  the  application  could  not 
have  1)ecn  made  on  time.  Wood  on  Limitations,  section  6;  Buswell  on 
Limitations,  section  129. 

For  the  foregoing  r«asons  we  must  affirm  the  order  of  the  commis- 
sioner and  deny  the  petitioner  the  relief  prayed  for. 
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HOLT  LUMBER  CO  rr  al. 


INDUSTRIAL  COMMISSION  OF  WISCONSIN  et  al* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— CONSTRUCTION. 

The  provisions  of  the  Workmen's  Compensation  Act  should  be  liber- 
ally construed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  i  348.> 

Z  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—INJURIES   ARISING   OUT   OF   OR   IN   THE   COURSE  OF 

EMPLOYMENT— "INQDENTAL  TO  EMPLOYMENT.'' 

Where  a  workman,  emplc^ed  in  a  logging  camp,  was  reqioired  to  sleep 

in  a  bunk  famished  by  the  employer,  and  was  there  injvred  l^  a  straw 

falling  from  an  upper  bunk  lodging  in  his  throat;  the  injury  grew  out  o£ 

and  was  incidental  to  his  employment  within  the  meaning  of  St  1917,  § 

2394-  3,  subi  2. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

3-  MASTER    AND    SERVANT— THE    RELATION-^iOURS    AND 

PLACES  OF  EMPLOYMENT. 
The  relation  of  master  and  servant  may  extend  beyond  the  kouri 
the  servant  is  actually  required  to  labor,  and  in  some  instances  I&  places 
other  than  the  premises  where  the  servant  is  employed* 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  3C^5fl}*) 

4.  MASTER  AND  SERVANT— WORKMEN^  COMPENSATION 
—COURSE  OF  EMPLOYMENT— SLEEPING  ON  PREBflSES. 
Where  a  contract  of  emplojrment  provided  that  the  sefvant  shoold 
sleep  on  the  premises  and  in  the  bunk  furnished  by  the  master,,  it  was 
within  the  course  of  his  employment  for  the  servant  to  remain  i^oo  the 
fvcmises  at  night  and  use  the  bunk  furnished  for  him, 

(For  other  cases,  see  Master  and  Servant,  Dea  Dig.  S  ^5{IJ.) 

Appeal  from  Grcuit  Court,  Dane  County;  E.  Ray  Stevens,  Jodge. 

Proceeding  by  Sam  Bebeau,  employee,  for  compensation  lor  person- 
al injuries,  opposed  by  the  Holt  Lttnft)cr  Company,  empidyer,  antf  the 
Wisconsin  Employers'  Exchange,  insurer.  From  a  judgment  of  the  ecrcint 
ooQrt,  setting  aside  an  award  of  the  Industrial  Commissioner,  tfie  Cori- 
missioft  and  the  applicant  appeal.  Judgment  reversed,  and  cause  renMsd- 
edy  with  instructions  to  affirm  the  award. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane  county,,  setting 
asi<le  an  order  of  the  Industrial  Commission  awarding  to  appellant^  Sam 
Bebeau,  $259.03  as  compensation  and  expenses. 

Appellant,  Sam  Bebeau,  was  in  the  employ  of  the  HoK  Lumber 
Company  as  a  sawyer  at  one  of  its  camps-  On  the  evening  of  March  13, 
ISV,  while  in  his  bunk  talking  to  a  fellow  employee  who  was  in  an  ad- 

♦  Decision  rendered,  Jan.  7,  19«9.    170  N.  W.  Rep.  36§. 
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joining  bunk,  a  straw  fell  from  the  bunk  above,  lodged  in  his  throat,  caus- 
ing infection,  which  resulted  in  disability,  for  which  compensation  was 
awarded. 

The  lower  court  set  aside  the  award  on  the  ground  that  the  evi- 
dence was  not  sufficient  to  support  the  finding  to  the  effect  that  at  the  time, 
of  the  accident  appellant  was  performing  services  growing  out  of  and 
incidental  to  his  employment- 
Spencer  Haven,  Atty.  Gen.  Winfield  W.  Oilman,  Asst.  Atty.  Gen., 
and  Miller  &  Miller,  of  Martinett«,  for  appellants. 
Otjen  &  Otjen,  of  Milwaukee,  for  respondents- 

Kerwin,  J.  (after  stating  the  facts  as  above.  The  Industrial  Com- 
mission, as  a  basis  for  awarding  damages  to  appellant.  Sam  Bebeau, 
found,  among  other  things,  that: 

"During  the  winter  of  1917  the  applicant  was  in  the  respondent's 
employ  in  the  woods  as  a  sawyer;  he  was  paid  $40  per  month  and  board, 
and  lived  in  a  camp  furnished  by  the  respondent.  This  camp  was  located 
several  miles  from  any  othler  dwelling,  and  air  of  the  men  employed  by 
the  respondent  at  this  particular  logging  operation  boarded  at  the  respond- 
ent's camp.  The  men  in  the  camp  slept  in  bunks  arranged  so  that  one 
man  slept  above  the  other 

"On  the  evening  of  March  13th,  after  his  supper,  the  applicant  re- 
tired to  his  bunk,  and.  while  talking  to  a  fellow  workman  in  the  bunk 
next  to  him,  a  piece  of  straw  dropped  from  the  bunk  above  his  and  lodged 
in  his  throat.  He  made  an  effort  to  remove  the  straw,  called  the  attention 
of  the  man  in  the  adjoining  bunk  to  his  condition,  but  was  unable  to  dis- 
lodge the  straw.*    *    * 

"  *  ♦  *  The  facts  in  the  case  show  that  the  employees  of  the  re- 
spondent in  this  particular  camp  were  in  the  employ  of  the  respond- 
ent from  the  time  they  entered  the  camp  until  they  left-  They  could  not 
select  their  own  sleeping  quarters,  but  were  compelled  to  sleep  where  the 
respondent  instructed  them  to  sleep.  The  evidence  shows  that  in  order 
to  sleep  outside  the  camp  a  man  would  be  required  to  travel  eight  miles- 
We  think  that,  where  the  employer  places  the  workman  in  such  circum- 
stances that  his  time  is  never  his  own,  where  he  has  no  discretion  as  to 
where  he  shall  sleep  and  where  he  shall  eat,  that  the  workman  must  be 
considered  in  the  employ  of  the  respondent  all  of  the  time  or  at  least 
performing  a  service  which  is  incidental  to  the  employment  he  is  en^ged 
in.  We  think  that  the  facts  in  this  case  show  that  this  man  was  acadent- 
ally  injured  while  in  the  respondent's  employ,  and  that  he  is  entitled  to 
the  benefits  of  the  Compensation  Act" 

.  The  findings  of  the  commission  are  supported  by  the  evidence. 

It  is  established  by  the  evidence  that  Bebeau  was  in  the  continuous 
.employ  of  the  Holt  Lumber  Company  during  the  logging  season  and 
under  its  care  and  protection  as  well  during  the  night  when  off  duty  as 
during  the  day-  It  furnished  the  bunks  where  he  and  other  men  slept. 
The  bedding  furnished  was  very  old  and  in  poor  condition,  the  straw 
sticking  through  the  ticks.  There  were  two  men  in  the  bunk  above  that 
in  which  Bebeau  slept.  The  men  were  expected  to  perform  some  service 
after  supper,  such  as  grinding  axes. 

The  only  question  involved  is  whether  the  court  below  erred  in  holding 
that  the  appellant,  Bebeau,  was  not,  at  the  time  of  the  accident  performing 
services  growing  out  of  the  and  incidental  to  his  employment  within  the 
nieaning  of  subdivision  2  of  section  2394—3.  St. 

'  [1]  This  court  has  held  in  harmony  with  the  decisions  of  other  courts 
that  the  provisions  of  the  Compensation  Act  (St.  1917,  §§  2394—1  to 
2394^95)    should  be  liberally  construed.    Sadowski   v.  Thomas   F.  Co., 


Digitized  by 


Google 


1919.]      HOLT  LUMBER  CO.  V.  INDUSTRIAL  COM'N.   (Wis.)         551 

157  Wis.  443,  146  N.W.  77a;  Kiel  v.  Industrial  Commission,  163  Wis.  441, 

158  N.  W.  68;  Federal  R.  Co.  v.  Havolic  et  al.,  162  Wis.  341,  156  N.  W. 
143,  L.  R  A.  1916D,  968;  Iii  re  Ayres  (Ind.  App.)  118  N.  E.  386. 

[2]  The  court  below  held  that  Bebeau  was  not  performing  servic^is 
growing  out  of  and  incidental  to  his  employment,  and  based  its  ruling 
upon  tbe  following  cases  in  this  court;  Hackley-Phelps-Bonnell  Co.  v.  In- 
dustrial Commission,  165  Wis.  586,  162  N.  W.  921.  L.  R.  A.  1918A,  277; 
Brienen  v.  Wisconsin  P.  S.  Co.,  166  Wis.  24,  163  N.  W.*  182;  Federal  R. 
Co.  V  Havolic  et  al.,  162  Wis-  341,  156  N.  W.  143,  L.  R.  A.  1916D,  968. 
These  cases  are  all  distinguishable  from  the  case  at  bar.  In  the  Hackley- 
Phelps-Bonnell  Case  the  man  had  fully  completed  his  work  and  left  the 
employment.  In  the  Brienen  Case  the  injured  person  was  performing  a 
private  service  for  himself,  which  had  no  connection  with  the  business  of 
his  employer.  Federal  R.  Co.  v.  Havolic  et  al.,  supra,  as  distin^shed 
in  Newport  Hydro  Carbon  Co.  v.  Industrial  Commission,  167  Wis-  630, 
167  N.  W-  749,  is  not  authority  against  the  appellant  here. 

In  the  instant  case,  at  the  time  of  the  injury,  Bebeau  was  in  the 
employ  of  the  lumber  company,  under  its  protection  and  using  the  things 
which  it  furnished  to  him  for  his  use  during  the  employment  and  as 
incident  to  such  employment-  Under  such  circumstances  he  was  ijer- 
forming  services  gfrowing  out  of  and  incidental  to  his  employment  with- 
in the  meaning  of  -subiSvision  2  of  section  2394 — ^3,  Stats.  Ewald  v. 
Chicago  &  N.  W.  Ry.  Co.,  70  Wis-  420,36  N.  W.  12,  591,  5  Am.  St  Rep. 
178- 

[3]  This  court  has  held  that  the  relation  of  master  and  servant  ex- 
tends beyond  the  hours  the  servant  is  actually  required  to  labor,  and  in 
some  instances  to  places  other  than  the  premises  where  the  servant  is 
employed.  Milwaukee  v.  AlthoflF,  156  Wis.  68.  146  N.  W.  238,  L.  R.  A. 
1916A,  327;  Northwestern  I.  Co.  v.  Industrial  Commission,  160  Wis.  633, 
152  N.  W-  416. 

[4]  It  has  also  been  held  by  this  court  that  one  eating  lunch  upon 
the  premises  of  his  employer  in  accordance  with  custom  is  performing 
services  growing  out  of  and  incidental  to  his  employment.  Racine  R. 
Co-  v.  Industrie  Commission,  165  Wis.  600,  162  N.  W.  664;  Milwaukee 
W.  F.  Co.  V.  Industrial  Commission,  159  Wis  635,  150  N.  W.  908. 

The  same  ruling  has  been  made  in  other  jurisdictions.  Rowland  v. 
Wright,  1  B.  W.  C.  C.  192;  Heldmaier  v.  Cobbs,  96  111.  App.  315;  Taylor 
V-  George  W.  Bush  &  Sons  Co.,  5  Pennewill  (Del.)  378,  61  Atl.  236. 

In  the  instant  case  it  was  part  of  the  contract  of  employment  that 
Bebeau  should  sleep  on  the  premises  in  the  bunk  furnished  by  the  lumber 
company.  It  was  in  the  course  of  his  employment  to  remain  upon  the 
premises  nights  and  use  the  bunk  furnished  for  him-  Under  such  circum- 
stances he  was  within  the  course  of  his  employment.  Foley  v.  Home  R- 
Co.,  89  N.  J.  Law,  474,  99  Atl.  624;  Richards  v.  Indianapolis  A.  Co.  et  al., 
92  Conn-  274,  102  Atl.  604;  Hackley-Phelps-Bonnell  Co-  v-  Industrial 
Commission,  165  Wis.  586.  162  N.  W.  921.  L.  R.  A.  1918A,  277;  Kilduff 
v.  Boston  E.  Co.,  195  Mass.  307,  81  N-  E-  191,  9  L.  R-  A.  (N.  S.)  873. 

The  general  rule  under  the  authorities  is  that  when  the  contract  of 
employment  contemplates  that  the  employee  shall  sleep  upon  the  pre- 
mises of  the  employer,  the  employee  under  such  cirdcumstances  is  con- 
sidered to  be  performing  services  growing  out  of  and  incidental  to  such 
employment  during  the  time  he  is  on  the  premises  of  the  employer.  Ruck- 
er  v.  Read.  39  N.  J.  Law  J.  48;  Chitty  v.  Nelson.  2  B-  W.  C-  C-  496; 
Aldcridge  v.  Merry,  6  B.  W.  C.  C.  450;  Griffith  v-  Cole  Bros-  et  al.  (Iowa) 
165  N-  W.  577;  Meyers  v.  Michigan  Cent.  R.  Co.  (Mich.)  165  N-  W-  703; 
Cokolon  V.  Ship  Kentra,  5  B.  W.  C.  C.  658 ;  International  &  G.  N.  R.  Co. 
v.  Ryan,  82  Tex.  565,  18  S.  W.  219 

A  great  many  cases  in  point  are  cited  in  the  able  brief  of  the  At- 
torney General,  but  we  shall  not  prolong  this  opinion  by  further  citation 
of  authority    It  is  sufficient  to  say  that  the  great  weight  of  authority  sup- 
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ports  the  position  of  the  Attorney  General,  to  the  effect  that  at  the  time 
of  the  accident  Bebeau  was  performing  services  growing  out  of  and  in- 
cidentat  to  his  employment  within  the  meaning  of  the  Workmen's  Coat- 
pensation  Act;  therefore  the  judgment  of  the  court  befow  nuist  be  re- 
versed. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  renancM, 
with  instructions  to  affirm  the  award  of  the  Industrial  Gsmnrisston,  wka 
costs. 

Owen»  J-,  took  no  part- 
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UNITED  STATES  SUPREME  COURT. 


MIDDLETON 

V. 

TEXAS  POWER  &  LIGHT  CO.     (No.  102.)* 

1.  CONSTITUTIONAL    LAW— VALIDITY     OF     STATUTE-PER- 

SONS ENTITLED  TO  OBJECT. 

One  not  an  employee  in  an  excepted  class  in  the  Texas  Workmen's 
Compensation  Act  (Acts  33d  Leg.  c.  179  [Vernon's  Sayles*  Ann.  Civ.  St 
1914,  arts.  5246h-5246zzzz])  may  not  assert  any  grievance  that  excepted 
class  might  have  to  the  validity  of  the  act 

(For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  §  42.) 

2.  CONSTITUTIONAL  LAW— MASTER  AND  SERVANT—WORK- 

MEN'S    COMPENSATION    ACT— EQUAL    PROTECTION    OF 

LAWS. 

The  Texas  Workmen's  Compensation  Act  (Acts  33d  Leg.  c.  179 
[Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts.  5246h-5246zzzz])  does  not 
deny  the  equal  protection  of  the  laws,  in  that  it  excludes  from  operation 
of  the  act  domestic  servants,  farm  laborers,  employees  of  r^lroad  carriers, 
laborers  working  cotton  gin,  and  employees  of  persons,  etc.,  employing 
no  more  than  five;  there  being  sufficient  reasons  as  to  each  class  for  their 
exclusion.  ill 

(For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  §  245;  Master  and 
Servant,  Dec.  Dig.  §  347.) 

In  Error  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District  of  the  State  of  Texas. 

Action  by  Charlie  Middleton  against  the  Texas  Power  &  Light  Com- 
pany. From  a  judgment  of  the  Court  of  Gvil  Appeals  of  Texas  (188  S. 
W.  276),  affirming  on  rehearing,  after  answer  to  certified  questions  (108 
Tex.  96,  185  S.  W.  556),  a  judgment  dismissing  the  action,  which  judg- 
ment had  been  previously  reversed  (178  S.  W.  956),  plaintiff  brings  error. 
Affirmed. 

Mr.  Charles  B.  Braun,  of  Waco,  Tex.,  for  plaintiff  in  error. 
Messrs.  Harry  P.  Lawther  and  Alexander  Pope,  both  of  Dallas,  Tex., 
for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  Court 
Alleging  that  in  the  month  of  December,  1913,  he  was  in  the  employ 
of  the  Texas  Power  &  Light  Company  in  the  state  of  Texas,  and  while 
so  employed  received  serious  personal  injuries  through  the  bursting  of  a 
steam  pipe  due  to  the  negligence  of  his  employer  and  its  agents,  Middleton 
sued  the  company  in  a  district  court  of  that  state  to  recover  his  damages. 
The  defendant  interposed  an  answer  in  the  nature  of  a  plea  in  abatement 
setting  up  that  at  the  time  of  the  accident  and  at  the  commencement  of 
die  action  defendant  was  the  holder  of  a  policy  of  liability  and*  compensa- 
tion insurance,  issued  in  its  favor  by  a  company  lawfully  transacting  such 
business  in  the  state,  conditioned  to  pay  the  compensation  provided  by 
the  Texas  Workmen's  Compensation  Act,  which  was  approved  April  16, 
1913,  .and  took  effect  on  the  1st  day  of  September  in  that  year  (chapter 

*  Submitted  Dec.  18,  1918.    Decided  March  3,  1919.    39  S.  C  Rep.  227. 

Td.  in — Comp.  28. 
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179,  Acts  af  33d  Legislature,  [Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
5246h-5346zzzz] )  of  which  fact  the  plaintiff  had  proper  and  timely  notice 
as  provided  by  the  act;  and  that  no  claim  for  the  compensation  provided 
in  tfic  act  with  respect  to  the  alleged  injury  had  been  made  by  plaintiff, 
but  on  the  contrary  he  had  refused  to  receive  such  compensation,  with 
other  matters  sufficient  to  bring  defendant  within  the  protection  of  the 
act  Plaintiff  took  a  special  exception  in  the  nature  of  a  demurrer,  upon 
the  ground  (among  others)  that  the  act  was  in  conflict  with  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States.  The  excep- 
tion was  overruled,  the  plea  in  abatement  sustained,  and  the  action  dis- 
missed. On  appeal  to  the  Court  of  Civil  Appeals  it  was  at  first  held  that 
the  judgment  must  be  reversed  (178  S.  W.  956) ;  but  upon  an  application 
for  a  rehearing  the  constitutional  questions  were  certified  to  the  Supreme 
Court  of  the  state.  That  court  sustained  the  constitutionality  of  the  law 
(108  Tex.  96,  185  S.  W.  556)  ;  and  in  obedience  to  its  opinion  the  Court  of 
Civil  Appeals  set  aside  its  former  judgment  and  affirmed  the  judgment  of 
the  district  court.  Thereupon  the  present  writ  of  error  was  sued  out 
under  section  237,  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat 
1156),  as  amended  by  Act  of  September  6,  1916,  c.  448^  §  2,  39  Stat  726 
(Comp.  St  §  1214). 

Thus  we  have  presented,  from  the  standpoint  of  an  objecting  em- 
ployee, the  question  whether  the  Texas  Employers*  Liability  Act  is  in 
conflict  with  the  due  process  and  equal  protection  provisions  of  the 
Fourteenth  Amendment 

The  act  creates  an  employers*  insurance  association,  to  which  any 
employer  of  labor  in  the  state,  with  exceptions  to  be  mentioned,  may  be- 
come a  subscriber;  and  out  of  the  funds  of  this  association,  derived  from 
premiums  on  policies  of  liability  insurance  issued  by  it  to  subscribing 
members  and  assessments  authorized  against  them  if  necessary,  the  com- 
pensation provided  by  the  act  as  due  on  account  of  personal  injuries 
sustained  by  their  employees,  or  on  account  of  death  resulting  from  such 
injuries,  is  to  be  paid.  This  is  to  be  paid.  This  is  a  stated  compensation, 
fixed  with  relation  to  the  employee's  average  weekly  wages,  and  accrues 
to  him  absolutely  when  he  suffers  a  personal  injury  in  the  course  of  his 
empIo3rment  incapacitating  him  from  earning  wages  for  as  long  a  period 
as  one  week,  or  to  his  representatives  or  beneficiaries  in  the  event  of  his 
death  from  such  injury,  whether  or  not  it  be  due  to  the  negligence  of  the 
employer  or  his  servants  or  agents.  Such  compensation  is  the  statutory 
substitute  for  damages  otherwise  recoverable  because  of  injuries  suffered 
by  an  employee,  or  his  death  occasioned  by  such  injuries,  when  due  to  the 
negligence  of  the  employer  or  his  servants;  it  being  declared  that  the 
employee  of  a  subscribing  employer,  or  his  representatives  or  beneficiaries 
in  case  of  his  death,  shall  have  no  cause  of  action  against  the  employer 
for  damages  except  where  a  death  is  caused  by  the  willful  act  or  omission 
or  gross  negligence  of  the  employer.  Employers  who  do  not  become  sub- 
scribers are  subject  as  before  to  suits  for  damages  based  on  negligence 
for  injuries  to  employees  or  for  death  resulting  therefrom,  and  are 
deprived  of  the  so-called  "common-law  defenses"  of  fellow  servant's 
negligence  and  assumed  risk,  and  also  of  contributory  negligence  as  an 
absolute  defense,  it  being  provided  that  for  contributory  negligence  dam- 
ages shall  be  diminished  except  where  the  employer's  violation  of  a 
statute  enacted  for  the  safety  employees  contributes  to  the  injury  or 
death ;  but  that  where  the  injury  is  caused  by  the  willful  intention  of  the 
employee  to  bring  it  about  the  employer  may  defend  on  that  ground. 
Every  employer  becoming  a  subscriber  to  the  insurance  association  is 
required  to  give  written  or  printed  notice  to  all  his  employees  that  he  has 
provided  for  the  pajrment  by  the  association  of  compensation  for  injuries 
received  by  them  in  the  course  of  their  employment.  Under  certain  con- 
ditions an  employer  holding  a  liability  policy  issued  by  an  insurance  com- 
pany lawfully  transacting  such  business  within  the  state  is  to  be  deemed 
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a  subscriber  within  the  meaning  of  the  act  There  are  administrative  pro- 
visions, including  procedure  for  the  determination  of  disputed  claims.  By 
section  2  of  part  1  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  5246hh) 
it  is  enacted  as  follows : 

"The  provisions  of  this  act  shall  not  apply  to  actions  to  recover  dam- 
ages for  the  personal  injuries  or  for  death  resulting  from  personal  in- 
juries sustained  by  domestic  servants,  farm  laborers,  nor  to  the  employees 
of  any  person,  firm  or  corporation  operating  any  railway  as  a  common 
carrier,  nor  to  laborers  engaged  in  working  for  a  cotton  gin,  nor  to  em- 
ployees of  any  person,  firm  or  corporation  having  in  his  or  their  employ 
not  more  than  five  employees.'* 

Following  the  order  adopted  in  the  argument  of  plaintiff  in  error, 
we  deal  first  with  the  contention  that  the  act  amounts  to  a  denial  of  the 
equal  protection  of  the  laws.  This  is  based  in  part  upon  the  classification 
resulting  from  the  provisions  of  the  section  just  quoted,  it  being  said 
that  employees  of  the  excepted  classes  are  left  entitled  to  certain  privileges 
which  by  the  act  are  denied  to  employees  of  the  non-excepted  classes,  with- 
out reasonable  basis  for  the  distinction. 

[1]  Of  course  plaintiff  in  error,  not  being  an  employee  in  any  of  the 
excepted  classes,  would  not  be  heard  to  assert  any  grievance  they  might 
have  by  reason  of  being  excluded  from  the  operation  of  the  act.  Southern 
Ry.  Co.  V.  King,  217  U.  S.  524,  534,  30  Sup.  Ct.  594,  54  L.  Ed.  868;  Standard 
Stock  Food  Co.  v.  Wright,  225  U.  S.  540.  550,  32  Sup.  Ct.  784,  56  L.  Ed. 
1197;  Rosenthal  v.  New  York,  226  U.  S.  260,  271,  33  Sup.  Ct.  27,  57  L. 
Ed.  212,  Ann.  Cas.  1914B,  71;  Plymouth  Coal  Co.  v.  Pennsylvania,  232 
U.  S.  531,  544,  34  Sup.  Ct.  359,  58  L.  Ed.  713;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  576,  35  Sup.  Ct.  167,  59  L.  Ed.  364.  But  plaintiff  in  error 
sets  up  a  grievance  as  a  member  of  a  class  to  which  the  act  is  made  to 
apply. 

[2]  However,  we  are  clear  that  the  classification  cannot  be  held  to 
be  arbitrary  and  unreasonable.  The  Supreme  Court  of  Texas  in  sus- 
taining it  said  (108  Tex.  110,  111.  185  S.  W.  561)  : 

"Employees  of  railroads,  those  employers  having  less  than  five  em- 
ployees, domestic  servants,  farm  laborers  and  gin. laborers  are  excluded 
from  the  operation  of  the  act,  but  this  was  doubtless  for  reasons  that 
the  Legislature  deemed  sufficient  The  nature  of  these  several  employ- 
ments the  existence  of  other  laws  governing  liability  for  injuries  to 
railroad  employees,  known  experience  as  to  the  hazards  and  extent  of 
accidental  injuries  to  farm  hands,  gin  hands  and  domestic  servants, 
were  all  matters  no  doubt  considered  by  the  Legislature  in  exempting 
them  from  the  operation  of  the  act.  Distinctions  in  these  and  other 
respects  between  them  and  employees  engaged  in  other  industrial  pur- 
suits may,  we  think,  be  readily  suggested.  We  are  not  justified  in  say- 
ing that  the  classification  was  purely  arbitrary," 

[3,  4]  There  is  a  strong  presumption  that  a  Legislature  understands 
and  correctly  appreciates  the  needs  of  its  own  people,  that  its  laws  are 
directed  to  problems  made  manifest  by  experience,  and  that  its  dis- 
criminations are  based  upon  adequate  grounds.  The  equal  protection 
clause  does  not  require  that  state  laws  shall  cover  the  entire  field  of 
proper  legislation  in  a  single  enactment  If  one  entertained  the  view 
that  the  act  might  as  well  have  been  extended  to  other  classes  of  em- 
ployment, this  would  not  amount  to  a  constitutional  objection.  Rosen- 
thal V.  New  York,  226  U.  S.  260,  271,  33  Sup.  Ct  27  57  L.  Ed.  212, 
Ann.  Cas.  1914B,  71;  Patsone  v.  Pennsylvania,  232  U.  S.  138,  144,  34 
Sup.  Ct  281,  58  L.  Ed.  539;  Missouri,  Kan.  &  Texas  Ry.  v.  Cade,  233 
U.  S.  642,  649,  650,  34  Sup.  Ct  678,  58  Ir  Ed.  1135;  International  Har- 
vester Co.  v.  Missouri,  234  U.  S.  199,  215,  34  Sup.  Ct  859,  58  L.  Ed. 
1276,  52  L.  R.  A.  (N.  S.)  525;  Keokee  Coke  Co.  v.  Taylor,  234  U.  S. 
224,  227,  34  Sup.  Ct  856,  58  L.  Ed.  1288;  Miller  v.  Wilson,  236  U.  S, 
S73,  384.  35  Sup.  Ct  342,  59  L.  Ed.  628,  U  R  A.  1915F,  829. 
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[5]  The  burden  being  upon  him  who  attacks  a  law  for  uncon- 
stitutionality, the  courts  need  not  be  ingenious  in  searching  for  grotmds 
of  distinction  to  sustain  a  classification  that  may  be  subjected  to  criticism. 
But  in  this  case  adequate  grounds  are  easily  discerned.  As  to  the  ex- 
clusion of  railroad  employees,  the  existence  of  the  federal  Employers' 
Liability  Act  of  April  22,  1908,  c  149,  35  Stat  65  (Comp^  St  §§  8657- 
8665),  as  amended  by  act  April  5,  1910,  c.  143,  36  Stat  291,  applying 
exclusively  as  to  employees  of  common  carriers  by  rail  injured  while 
employed  in  interstate  commerce,  establishing  liability  for  negligence 
and  exempting  from  liability  in  the  absence  of  negligence  in  all  cases 
within  its  reach  (New  York  Central  R.  R.  Co.  v.  Winfield,  244  U. 
S.  147,  37  Sup.  Ct  546,  61  L.  Ed.  1045,  L  R.  A.  1918C,  439,  Ann.  Cas. 
1917D,  1139;  Erie  R.  R.  Co.  v.  Winfield,  244  U.  S.  170,  Zl  Sup.  Ct  556, 
61  L.  Ed.  1057,  Ann.  Cas.  1918B,  662),  and  the  difficulty  that  so  often 
arises  in  determining  in  particular  instances  whether  -the  employee  was 
employed  in  interstate  commerce  at  the  time  of  the  injury  (see  Peder- 
sen  V.  Del.,  Lac  &  West.  R.  R.,  229.  U.  S.  146,  151,  152,  ZZ  Sup.  Ct 
648,  57  L.  Ed.  1125,  Ann  Cas.  1914C,  153;  North  Carolina  R.  R.  Co.  v. 
Zachary,  232  U.  S.  248,  259,  260,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann. 
Cas.  I914C,  159;  Illinois  Central  R.  R.  v.  Behrens,  233  U.  S.  473,  478,  34 
Sup.  Ct  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163;  New  York  Central 
R.  R.  Co.  V.  Carr,  238  U.  S.  260,  263,  35  Sup.  Ct  780,  59  L.  Ed.  1298; 
Pennsylvania  Co.  v.  Donat,  239  U.  S.  50,  36  Sup.  Ct.  4,  60  L.  Ed.  139; 
Shanks  v.  Del.,  Lack.  &  West  R.  R.,  239  U.  S.  556,  559,  36  Sup.  Ct 
188,  60  L  Ed.  436,  L.  R.  A.  1916C,  797;  Louisville  &  Nash.  R.  R.  Co. 
v.  Parker,  242  U.  S.  13,  Z7  Sup.  Ct  4,  61  L.  Ed.  119;  Erie  R.  R.  Co.  v. 
Welsh,  242  U.  S.  303,  306,  37  Sup.  Ct.  116,  61  L.  Ed.  319;  Southern 
Ry.  Co.  V.  Puckett,  244  U.  S.  571,  573,  37  Sup.  Ct  703,  61  L.  Ed.  1321, 
Ann-  Cas.  1918B,  69),  reasonably  may  have  led  the  Legislature  to  the 
view  that  it  would  be  unwise  to  attempt  to  apply  the,  new  system  to 
railroad  employees,  in  whatever  kind  of  commerce  emjployed,  and  that 
they  might  better  be  left  to  common-law  actions  with  statutory  modifi- 
cations already  in  force  (Vernon's  Sayles*  Texas  Civ.  Stat.  1914,  arts. 
6640-6652),  and  such  others  as  experience  might  show  to  be  called  for. 

The  exclusion  of  farm  laborers  and  domestic  servants  from  the 
compulsory  scheme  of  the  New  York  Workmen's  Compensation  Act 
was  sustained  in  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S.  188, 
208,  37  Sup.  Ct  247,  61  L.  Ed  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D, 
629,  upon  the  ground  that  the  Legislature  reasonably  might  consider 
that  the  risks  inherent  in  those  occupations  were  exceptionally  patent, 
simple,  and  familiar  The  same  result  has  been  reached  by  the  state 
courts  generally.  Opinion  of  Justices,  209  Mass.  607,  610,  96  N.  E.  308; 
Young  V.  Duncan,  218  Mass.  346,  349,  106  N.  E.  1;  Hunter  v.  Colfax 
Coal  C(*,  175  Iowa.  245,  287,  154  N.  W.  1037,  157  N.  W.  145,  L.  R, 
A.  1917D,  15,  Ann.  Cas.  1917E,  803;  Sayles  v.  Foley,  38  R.  I.  484.  490- 
A92,  96  Atl.  340.  Similar  reasoning  may  be  applied  to  cotton  gin  laborers 
in  Texas;  indeed,  it  was  applied  to  them  by  the  Supreme  Court  of 
that  state,  as  we  have  seen.  And  the  exclusion  of  domestic  servants, 
farm  laborers,  casual  employees,  and  railroad  employees  engaged  in  in- 
terstate commerce  was  sustained  in  Mathison  v.  Minneapolis  Street 
Ry.  Co.,  126  Minn.  286,  293,  148  N.  W-  71,  L.  R.  A.  1916D,  412. 

The  exclusion  of  employees  where  not  more  than  four  or  five  are 
under  a  single  employer  is  common  in  legislation  of  this  character,  and 
evidently  permissible  upon  the  ground  that  the  conditions  of  the  industry 
are  different  and  the  hazards  fewer,  simpler,  and  more  easily  avoided 
where  so  few  are  employed  together;  the  Legislature,  of  course,  being 
the  proper  judges  to  determine  precisely  where  the  line  should  be  drawn. 
Qassification  on  this  basis  was  upheld  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  571,  576-577,  35  Sup.  Ct.  167,  59  L.  Ed  364,  and  has  been  sus- 
tained repeatedly  by  the  state  courts.     State  v.  Creamer,  85  Ohio  St 
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349,  404,  405,  97  N.  E.  602,  39  L.  R.  A-  (N.  S.)  694;  Borgnis  v.  Falk 
Co.,  147  Wis.  327,  355,  133  N.  W.  209,  37  L.  R.  A.  (N  S.)  489;  Shade 
V.  Cement  Co,  93  Kan.  257.  259,  144  Pac  249;  Sayles  v.  Foley,  38  R. 
I.  484,  491,  493,  96  Atl.  340. 

[6]  The  discrimination  that  results  from  the  operation  of  the  act 
as  between  the  employees  of  different  employers  engaged  in  the  same 
kind  of  work,  where  one  employer  becomes  a  subscriber  and  another 
does  not,  furnishes  no  ground  of  constitutional  attack  upon  the  theory 
that  there  is  a  denial  of  the  equal  protection  of  the  laws.  That  the  ac- 
ceptance of  such  a  system  may  be  made  optional  is  too  plain  for  ques- 
tion; and  it  necessarily  follows  that  differences  arising  from  the  fact 
that  all  of  those  to  whom  the  option  is  open  do  not  accept  it  must  be 
regarded  as  the  natural  and  inevitable  result  of  a  free  choice,  and 
not  as  a  legislative  discrimination.  They  stand  upon  the  same  funda- 
mental basis  as  other  differences  in  the  conditions  of  employment  aris- 
ing from  the  variant  exercise  by  employers  and  employees  of  their 
right  to  agree  upon  the  terms  of  employment.  And  see  Borgnis  v. 
Falk  Co.,  147  Wis.  327,  354,  133  N.  W.  209,  37  L.  R  A.  (N.  S.)  489; 
Mathison  v.  Minneapolis  Street  Ry.  Co.,  126  Minn.  286,  294,  148  N. 
W.  71,  L.  R   A.  1916D,  412. 

In  recent  years  many  of  the  states  have  passed  elective  workmen's 
compensation  laws  not  differing  essentially  from  the  one  here  in  ques- 
tion, and  they  have  been  sustained  by  well-considered  opinions  of  the 
state  courts  of  last  resort  against  attacks  based  upon  all  kinds  of  con- 
stitutional objections,  including  alleged  denial  of  the  equal  protection 
of  the  laws;  usually,  however,  from  the  standpoint  of  the  employer. 
Sexton  V  Newark  District  Telg.  Co.,  84  N.  J.  Law,  85,  86  Atl.  451; 
Id..  86  N.  J.  Law,  701,  91  Atl.  1070;  Opinion  of  Justices,  209  Masa.  607, 
96  N  E.  308;  Young  v.  Duncan,  218  Mass.  346,  106  N.  E.  1;  Borgnis 
V.  Falk  Co,.  147  Wis.  327;  State  v.  Creamer,  85  Ohio  St.  349,  97  N. 
E.  602,  39  L.  R.  A.  (N.  S.)  694;  Diebcikis  v.  Link-Belt  Co.,  261  111. 
454,  104  N.  E  211.  Ann.  Cas.  1915 A,  241;  Crooks  v.  Tazewell  Coal  Co., 
263  111.  343,  105  N.  E.  132,  Ann.  Cas.  1915C,  304;  Victor  Chemical 
Works  V.  Industrial  Board,  274  111.  11,  113  N.  E.  173,  Ann.  Cas.  1918B, 
627;  Mathison  v  Minneapolis  Street  Ry.  Co.,  126  Minn.  286.  148  N. 
W.  71,  L.  R.  A.  1916D,  412;  Shade  v.  Cement  Co.,  93  Kan.  257,  144 
Pac  249;  Sayles  v.  Foley,  38  R.  I.  484,  96  Atl.  340;  Greene  v.  Cald- 
well, 170  Ky  571,  186  S.  W.  648,  Ann.  Cas.  1918B,  604;  Hunter  v.  Col- 
fax Coal  Co.,  175  Iowa,  245,  154  N.  W.  1037,  157  N.  W.  145,  L.  R.  A. 
1917D,  15,  Ann.  Cas.  1917E,  803.  The  Ohio  law  was  sustained  by  this 
court  against  special  attacks  in  Jeffrey  Mfg.  Co^  v.  Blagg,  235  U.  S. 
571,  576,  35  Sup.  Ct.  167,  59  L.  Ed.  364,  and  the  Iowa  law  in  Hawkins 
v.  Bleakly,  243  U.  S.  210.  213,  et  seq.,  37  Sup.  Ct.  255,  61  U  Ed-  678, 
Ann.  Cas.  1917D,  637. 

[7]  Stress  is  laid  upon  the  point  that  the  Texas  act,  while  optional 
to  the  employer,  is  compulsory  as  to  the  employee  of  a  subscribing 
employer.  Our  attention  is  not  called  to  any  express  provision  pro- 
hibiting a  voluntary  agreement  between  a  subscribing  employer  and 
one  or  more  of  his  employees  taking  them  out  of  the  operation  of  the 
act;  but  probably  such  an  agreement  might  be  held  by  the  courts  of 
the  state  to  be  inconsistent  with  the  general  policy  of  the  act.  The 
Supreme  Court,  in  the  case  before  us,  did  not  intimate  that  such  special 
agreements  would  be  permissible;  and  hence  it  is  fair  to  assume  that 
all  who  remain  in  the  employ  of  a  subscribing  employer,  with  notice 
that  he  has  provided  for  payment  of  compensation  by  the  association 
or  by  an  authorized  insurance  company,  will  be  bound  by  the  provisions 
of  the  act. 

But  a  moment's  reflection  will  show  the  impossibility  of  giving 
an  option  both  to  the  employer  and  to  the  employee  and  enabling  them 
to  exercise  it  in  diverse  ways.  The  provisions  of  the  act  show  that  the 
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legislative  purpose  is  that  it  shall  take  cflFect  only  upon  acceptance  by 
both  employer  and  employee  The  former  accepts  by  becoming  a  sub- 
scriber; the  latter  by  remaining  in  the  service  of  the  employer  after 
notice  of  such  acceptance.  And  we  see  in  this  no  ground  for  holding 
that  there  is  a  denial  of  the  equal  protection  of  the  laws  as  between 
employer  and  employee.  They  stand  in  different  relations  to  the  com- 
mon undertaking,  and  it  was  permissible  to  recognize  this  in  determin- 
ing how  they  should  accept  or  reject  the  new  system.  The  employer 
provides  the  plant,  the  organization,  the  capital,  the  credit,  and  neces- 
sarily must  control  and  manage  the  operation.  In  the  nature  of  things 
his  contribution  has  less  mobility  than  that  of  the  employee,  who  may 
go  from  place  to  place  seeking  satisfactory  employment,  while  the 
employer's  plant  and  business  are  comparatively,  even  if  not  abso- 
lutely, fixed  in  position.  Again,  in  order  that  the  new  scheme  of  com- 
pensation should  be  a  success,  the  Legislature  deemed  it  proper,  if  not 
essential,  that  the  payment  of  compensation  to  the  injured  employees 
or  their  dependents  should  be  rendered  secure,  and  the  losses  to  in- 
dividual employers  distributed,  by  a  system  of  compensation  insurance, 
in  which  it  was  deemed  important  that  all  employees  of  a  given  em- 
ployer should  be  treated  alike.  Still  further  there  are  reasons  affect- 
ing the  contentment  of  the  employees  and  the  discipline  of  the  force, 
rendering  it  desirable  that  all  serving  under  a  common  employer  should 
be  subject  to  a  single  rule  as  to  compensation  in  the  event  of  injury 
or  death  arising  in  the  course  of  the  employment-  These  and  other 
considerations  that  might  be  suggested  fully  justified  the  legislative  body 
of  the  state  in  determining  that  acceptance  of  the  new  system  should 
rest  upon  the  initiative  of  the  employer,  and  that  any  particular  em- 
ployee who  with  notice  of  the  employer's  acceptance  dissented  from 
the  resulting  arrangement  should  be  required  to  exercise  his  option 
by  withdrawing  from  the  employment.  The  relation  of  employer  and 
employee  being  a  voluntary  relation,  it  was  well  within  the  power  of 
the  state  to  permit  employers  to  accept  or  reject  the  new  plan  of  com- 
pensation, each  for  himself,  as  a  part  of  the  terms  of  employment;  and 
in  doing  this  there  was  no  denial  to  employees  of  the  equal  protection 
of  the  laws  within  the  meaning  of  the  Fourteenth  Amendment 

This  disposes  of  all  contentions  made  under  the  equal  protection 
clause. 

[8,  9]  It  is  argued  further  that  there  is  a  deprivation  of  liberty 
and  property  without  due  process  of  law  in  requiring  employees,  will- 
ingly or  unwillingly,  to  accept  the  new  system  where  their  employer 
has  adopted  it.  Of  course  there  is  no  suggestion  of  a  deprivation  of 
vested  property  in  the  present  case,  since  the  law  was  passed  in  April 
and  took  effect  in  September,  while  the  plaintiff's  injuries  were  re- 
ceived in  the  following  December,  after  he  had  been  notified  of  his 
employer's  acceptance  of  the  act.  What  plaintiff  has  lost,  therefore,  is 
only  a  part  of  his  liberty  to  make  such  contract  as  he  pleased  with  a 
particular  employer  and  to  pursue  his  employment  under  the  rules 
of  law  that  previously  had  obtained  fixing  responsibility  upon  the  em- 
ployer for  any  personal  injuries  the  plaintiff  might  sustain  through  the 
negligence  of  the  employer  or  his  agents.  But,  as  has  been  held  so 
often,  the  liberty  of  the  citizen  does  not  include  among  its  incidents 
any  vested  right  to  have  the  rules  of  law  remain  unchanged  for  his 
benefit.  The  law  of  master  and  servant,  as  a  body  of  rules  of  conduct, 
is  subject  to  change  by  legislation  in  the  public  interest.  The  defini- 
tion of  negligence,  contributory  negligence,  and  assumption  of  risk, 
the  effect  to  be  given  to  them,  the  rule  of  respondeat  superior,  the 
imposition  of  liability  without  fault,  and  the  exemption  from  liability 
in  spite  of  fault — all  these,  as  rules  of  conduct,  are  subject  to  legis- 
lative modification.  And  a  plan  imposing  upon  the  employer  respon- 
sibility  for  making  compensation   for  disabling  or   fatal  injuries  irre- 
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spectivc  of  the  question  of  fault,  and  requiring  the  employee  to  as- 
sume all  risk  of  damages  over  and  above  the  statutory  schedule,  when 
established  as  a  reasonable  substitute  for  the  legal  measure  of  duty  and 
responsibility  previously  existing,  may  be  made  compulsory  upon  em- 
ployees as  well  as  employers  N.  Y.  Central  R.  R.  Co-  v.  White,  243 
U.  S.  188,  198-206,'  37  Sup.  Ct  247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1, 
Ann.  Cas.  1917D,  629;  Mountain  Timber  Co  v.  Washington,  243  U. 
S.  219,  234,  37  Sup.  Ct.  260,  61  L.  Ed.  685,  Ann.  Cas.  1917D,  642. 

All  objections  to  the  act  on  constitutional  grounds  being  found 
untenable,  the  judgment  under  review  is 

Affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Second  Circuit. 


DELAWARE,  L.  &  W.  R.  CO. 

V. 

PECK.    (No.  16.)* 

1.  COMMERCE— INJURY  IN   "INTERSTATE   COMMERCE." 

Employee,  in  a  local  swit^ing  crew  at  station  in  New  Jersey,  injured 
while  setting  brake  on  open  coal  car  being  switched  between  sidings,  car 
having  come  from  Pennsylvania  consigned  to  company  in  New  Jersey, 
held  not  engaged  in  "interstate  commerce."  to  bring  his  case  within 
federal  Employers'  Liability  Act  (Comp.  St.  §  8618.) 

(For  other  cases,  see  Commerce,  Dec  Die.  Dig.  §  27 [7].) 

In  Error  to  the*  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Richard  G.  Peck  against  the  Delaware,  Lackawanna  fir 
Western  Railroad  Company.  To  review  judgment  for  plaintiff,  delendent 
brings  error.    Reversed. 

A.  J.  McMahon  and  William  S.  Jenney,  both  of  New  York  City 
(Douglas  Swift,  of  New  Yoric  City,  of  counsel),  for  plaintiff  in  error. 

Edwin  J.  McCrossin  and  Vine  H.  Smith,  both  of  New  York  City, 
for  defendant  in  error. 

Before  Ward,  Rogers,  and  Hough,  Circuit  Judges. 

Ward,  C  J.  This  is  a  writ  of  error  to  a  judgment  upon  the 
verdict  of  a  jury  in  favor  of  the  plaintiff  for  damages  and  costs  in 
the  sum  of  $25,057.31,  for  loss  of  left  hand  and  of  left  leg  below  the  knee, 
sustained  by  him  while  in  the  defendant's  employment.  The  action  is 
brought  under  the  federal  Employers*  Liability  Act  (Comp.  St.  §§  8657- 
8665).  At  the  time  he  sustained  the  injuries  in  question  the  plaintiff  was 
one  of  the  local  switching  crew  at  Delawanna  Station,  N.  J.,  and  was 
setting  the  brake  on  an  open  coal  car  which  was  being  switdied  from  a 
siding  back  of  the  station  known  as  the  "Old  Switch'*  to  another  siding 
on  the  other  side  of  the  main  tracks  known  as  the  "Hart  Siding."    The 

♦Decision  rendered,  December  11,  1918.    255  Fed.  Rep.    261. 
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plaintiff  alleged  that  the  brake  and  brake  step  of  the  coal  car  were  defec- 
tive, which  made  the  defendant  absolutely  liable  under  the  federal  Safety 
Appliance  Act  (Comp.  St.  §  8605  et  seq.)>  and  also  liable  under  the 
federal  Employers'  Liability  Act  because  of  the  negligence  of  the 
engineer  in  giving  the  car  a  violent  lurch.  We  will  assume  that  the 
plaintiff  has  established  all  his  charges  of  negligence. 

[1]  The  first  question  to  be  considered  is  whether  the  plaintiff  was 
at  the  time  in  question  engaged  in  interstate  commerce.  The  car  came 
from  Knoxdale,  Pa.,  consigned  to  the  Thomas  A.  Hart  Company  at 
Delawanna.  That  company  was  building  a  highway  crossing  for  the 
defendant  under  a  contract  which  required  the  defendant  to  transport 
and  deliver  to  the  company  all  materials  to  be  used  in  the  work,  free 
of  freight  charges;  the  company  to  pay  all  demurrage  charges  in  ac- 
cordance with  the  defendant's  rules. 

Saturday  morning,  September  16,  1916,  at  5  a.  m.,  the  car  arrived 
at  Delawanna  and  was  put  on  a  siding  known  as  the  "Old  Switch." 
Between  9:30  and  10  a.  m.  the  superintendent  of  the  Hart  Company 
directed  the  car  to  be  placed  at  the  stub  end  of  that  switch,  which  was 
done. 

On  Monday,  September  18,  the  superintendent  directed  the  car  to 
be  moved  to  Hart's  Siding  and  the  accident  happened  while  this  was 
being  done.  These  movements  were  within  the  yard  limits  of  Delawanna. 
The  Hart  Company  receipted  for  the  coal  September  16  and  paid  de- 
murrage in  accordance  with  the  defendant's  rules  of  one  dollar  a  day 
after  the  expiration  of  48  hours  from  7  a.  m.  of  that  date  until  the  car 
was  unloaded.  Upon  the  undisputed  facts  we  think  the  plaintiff  was  not 
engaged  in  interstate  commerce,  that  the  interstate  journey  had  ended  at 
least  when  the  car  was  placed  by  the  direction  of  the  Hart  Company  at 
the  stub  end  of  the  old  switch,  and  that  the  judge  should  have  so  held 
as  matter  of  law.  All  switching  thereafter  in  the  yard  for  the  convenience 
of  the  consignee  was  intrastate  commerce.  This  is  in  accordance  with 
our  understanding  of  the  decision  of  the  Supreme  Court  in  Lehigh  Valley 
Railroad  Co.  v.  Barlow,  244  U.  S.  183,  37  Sup.  Ct  515,  61  L.  Ed.  1070. 
reversing  the  decision  of  the  Court  of  Appeals  of  the  state  of  New  York; 
Mr.  Justice  McReynolds  saying:  • 

"Basing  his  claim  upon  the  federal  Employers'  Liability  Act,  de- 
fendant in  error  sought  damages  for  personal  injuries.  The  New  York 
Court  of  Appeals  affirmed  a  judgment  in  his  favor  (214  N.  Y.  116  [107 
N.  E.  814]),  and  the  question  now  presented  is  whether  there  is  evidence 
tending  to  show  that  he  was  injured  while  engaging  in  interstate  com- 
merce. The  accident  occurred  July  27,  1912,  when,  as  member  of  a  switch- 
ing crew,  he  was  assisting  in  placing  three  cars  containing  supply  coal  for 
plaintiff  in  error  on  an  unloading  trestle  within  its  yards  at  Cortland, 
N.  Y.  These  cars  belonged  to  it  and  with  their  contents  had  passed  over 
its  line  from  Sayre,  Pa.  After  being  received  in  the  Cortland  yards— one 
July  3  and  two  July  10 — ^they  remained  there  upon  sidings  and  switches 
until  removed  to  the  trestle  on  the  27th. 

"We  think  their  interstate  movement  terminated  before  the  cars  left 
the  sidings,  and  that  while  removing  them  the  switching  crew  was  not 
employed  in  interstate  commerce.  The  essential  facts  in  Chicago,  Burling- 
ton &  Quincy  R.  R.  Co.  v.  Harrington,  241  U.  S.  177  [36  Sup.  Ct  517,  60 
L.  Ed.  941],  did  not  materially  differ  from  those  now  presented.  There 
we  sustained  a  recovery  by  an  employee,  holding  he  was  not  engaged  in 
in  interstate  commerce;  and  that  decision  is  in  conflict  with  the  conclusion 
of  the  Court  of  AppeaJs.  The  judgment  under  review  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion." 

The  plaintiff  relies  greatly  on  Penna.  v.  Donat,  239  U.  S.  SO,  36 
Sup.  Ct.  4,  60  L.  Ed.  139,  wluch  was  decided  on  motion  to  dismiss  or 


Digitized  by 


Google 


i9l9.i       DELAWARE,  L.  &  W.  R.  CO.  v.  PECfc    (tT.  S.)  S6i 

affirm,  on  authority  of  New  York  Central  &  Hudson  River  R.  R.  Co. 
V.  Carr,  238  U.  S.  260,  35  Sup.  Ct  780,  59  L.  Ed.  129a  The  report  is 
very  brief,  but  an  examination  of  the  record  in  the  Circuit  Court  of 
Appeals  discloses  that  the  plaintiff,  a  yard  conductor  in  charge  of  a 
switching  crew,  was  directed  to  take  two  interstate  cars  from  a  train 
and  place  them  upon  Olds'  private  switch  track  connecting  with  the 
yard.  To  do  this  it  was  necessary  to  remove  from  that  switch  two  empty 
cars  which  had  been  used  in  interstate  commerce.  While  the  plaintiff 
was  arranging  for  this  at  11  o'clock  at  night,  he  fell  into  an  unguarded 
and  unlighted  hole,  and  the  court  left  it  to  the  jury  to  say  whether  he 
was,  under  all  the  circumstances,  engaged  at  the  time  in  interstate  com- 
merce. This  was  on  the  principle,  stated  by  Mr.  Justice  Lamar  in  the 
Carr  Case,  that  railroad  employees  frequently  pass  on  the  same  day  from 
intra  to  inter  state  commerce  and  vice  versa  under  circumstances  under 
which  it  is  difficult  to  draw  the  line.  We  do  not  think  this  applies  to  the 
present  case. 

[2,  3]  But  it  is  contended  that,  even  if  the  plaintiff  were  engaged  in 
intrastate  commerce,  the  defendant  is  absolutely  liable  under  the  federal 
Safety  Appliance  Act,  without  regard  to  any  question  of  negligence, 
because  the  car  was  not  equipped  with  an  efficient  hand  brake  and  proper 
brake  step.  This  act  laid  down  requirements  as  to  railroad  equipment 
with  which  all  carriers  engaged  in  interstate  commerce  must  comply  under 
the  penalty  of  $100  for  each  and  every  violation.  Of  course,  one  of  the 
class  intended  to  be  protected  by  the  act  injured  by  the  failure  of  a  carrier 
to  comply  with  it  is  entitled  to  recover  damages  (Texas  &  Pacific  Railway 
Co.  v.  Rigsby,  241  U.  S.  33,  36  Sup.  Ct  482,  60  L.  Ed.  874),  but  not  under 
the  federal  Employers'  Liability  Act,  unless  he  were  at  the  time  engaged 
in  interstate  commerce,  which  this  plaintiff  was  not. 

The  plaintiff's  employment  and  injury  both  took  place  in  the  state 
of  New  Jersey.  His  theory  is  that  for  injuries  resulting  from  a  violation 
of  this  act  he  may  recover  damages  in  a  common-law  action  brought 
wherever  he  can  serve  the  defendant  But  master  and  servant  together 
constitute  a  relation  or  status,  which  involves  many  mutual  rights  and 
duties  not  expressed  in  the  specific  contract  of  employment.  That  contract 
fixes,  among  other  things,  the  kind,  place,  and  time  of  employment,  and 
the  compensation.  The  definition  and  extent  of  the  relation  itself  are 
fixed  by  the  law  of  the  state  where  it  was  established,  but  Congress  has 
written  into  it,  in  the  case  of  railroad  companies  and  their  employees, 
this  additional  feature  on  which  the  plaintiff  relies.  The  state  of  New 
Jersey  has  defined  the  rights  and  duties  of  the  relation  of  master  and 
servant  by  the  Workmen's  Compensation  Act  (chapter  95,  Laws  1911, 
as  amended  by  chapter  174,  Laws  1913),  which  we  regard  as  excluding 
all  other  jurisdictions.  Section  II  regulates  elective  compensation  without 
regard  to  the  negligence  of  the  employer,  and  subsection  9  provides  that 
every  contract  of  hiring  shall  be  presumed  to  have  been  made  with 
reference  to  section  II  unless  there  be  an  express  statement  in  writing  as 
a  part  of  the  contract  or  by  either  party  to  the  other  prior  to  any  ac- 
cident that  it  is  not  intended  to  apply.  So  also  either  party  may  terminate 
the  application  of  section  II  by  giving  60  days'  notice  in  writing  to  the 
other  before  any  accident 

The  answer  sets  up  this  act  as  a  defense,  and  alleges  that  there  was 
no  provision  in  the  contract  that  section  II  should  not  apply,  and  that 
the  plaintiff  had  given  no  such  notice  to  the  defendant  before  the  accident; 
wherefore  he  could  not  maintain  the  action.  At  the  trial  the  defendant 
offered  to  prove  these  allegations,  but  the  court  refused  to  permit  it,  and 
the  defendant  excepted.  We  think  this  was  error.  The  New  Jersey  act 
creates  a  S3rstem  to  be  enforced  by  the  court  of  common  pleas  of  the 
county  of  New  Jersey  which  would  have  jurisdiction  in  a  civil  case.  The 
enu>loyee  is  required  to  give  notice  of  the  injury  to  the  employer  within 
a  nxed  time.    The  compensation  to  be  paid  for  the  loss  of  a  leg  or  of 
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a  hand  is  a  fixed  proportion  of  the  employee's  daily  wages  for  a  fixed 
number  of  weeks,  and  this  compensation  may  be  commuted  by  the  court 
of  common  pleas  into  one  or  more  lump  sums.  That  court  is  also  to 
settle,  at  the  request  of  either  of  the  parties,  any  dispute  about  compensa- 
tion. For  these  reasons  we  are  of  the  opinion  that  the  plaintiff  cannot 
maintain  thi^  action  in  the  District  Court  for  the  Southern  District  of 
New  York.  There  are  some  decisions  of  the  courts  of  New  York  to  a 
similar  effect.  Albanese  v.  Stewart,  78  Misc.  Rep.  581,  138  N.  Y.  Supp. 
942;  Lchmann  v.  Ramo  Films,  Inc.,  92  Misa  Rep.  418,  155  N.  Y.  Supp. 
1032;  McCarthy  v.  McAllister  Steamboat  Co.,  94  Misc.  Rep.  692,  158  N. 
Y.  Supp.  563;  Verdicchio  v.  McNab,  178  App.  Div.  48,  164  N.  Y.  Supp.  290. 
The  judgment  is  reversed. 


UNITED  STATES   DISTRICT  COURT. 

E.  D.  New  York. 


NEUMANN 

V. 

MORSE  DRY  DOCK  &  REPAIR  CO.,  Inc.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—ACCEPTANCE  OF  COMPENSATION— EFFECT. 
Though  a  stevedore  presented  a  claim  and  accepted  compensation 
under  the  state  compensation  law,  held  that,  as  the  state  Compensation 
Commission  was  without  jurisdiction,  the  acceptance  of  compensation  is 
not  a  bar  to  a  libel  in  admiralty;  the  payments,  if  made  by  the  employer, 
being  deductible  from  the  recovery,  and,  if  made  by  the  state,  to  be 
treated  as  gratuities. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  351,  385[17].) 

In  Admiralty.  Libel  by  Carl  F.  Neumann  against  the  Morse  Dry 
Dock  &  Repair  Company,  Incorporated.  On  exceptions  to  answer.  Ex- 
ceptions sustained. 

Nathaniel  Phillips,  of  New  York  City  (William  Ciodnick  and  Louis 
R.  Bick,  both  of  Brooklyn,  N.  Y.,  of  counsel),  for  libelant 
Henry  C  Hunter,  of  New  York  City,  for  respondent 

Chatfield,  District  Judge.  This  action  is  in  admiralty  for  personal 
injuries  to  a  stevedore,  who  presented  a  claim  and  accepted  compensation 
under  the  New  York  Compensation  Law  (Consol.  Laws,  c.  67)  i>rior  to 
the  decision  of  the  United  States  Supreme  Court  in  Southern  Pacific  Co. 
V.  Jensen,  244  U.  S.  205,  37  Sup.  Ct  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C. 
451.  Ann.  Cas.  1917E,  900.  After  the  decision  in  that  case  he  began  the 
present  action. 

The  respondent  interposed  as  one  defense  that  the  libelant  made  the 
application  above  stated  and  accepted  compensation  in  full  satisfaction  of 
his  claim.  The  libelant  now  moves  to  strike  out  this  defense,  upon  the 
proposition  that  the  moneys  received  under  the  Compensation  Law  were 

♦Decision  rendered,  December  18,  1918.    255  Fed.  Rep.  97. 
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gratuities,  or  extrajurisdictional  payments.  This  is  opposed  by  the  re- 
spondent on  the  authority  of  The  Fred  E.  Sander  '^D.  C)  212  Fed.  545. 
On  this  theory  it  is  urged  that,  although  no  common-law  right  of  recovery 
exists,  although  the  injured  party  must  proceed  in  admiralty,  and  although 
the  Employers'  Liability  or  Workmen's  Compensation  Act  of  the  various 
states  gives  no  additional  cause  of  action  or  right  because  of  the  exclusive 
admiralty  jurisdiction  under  the  United  States  Constitution  (Southern 
Pac  Co.  v.  Jensen,  supra),  nevertheless  the  injured  person  may,  by  acts 
showing  an  election  or  voluntary  contract  to  accept  compensation  under 
the  state  law,  estop  himself,  and  thereby  waive  his  rights  in  admiralty. 
It  should  be  noted  that  the  Sander  Case  was  earlier  than  the  Jensen  Case, 
and  that  it  presents  an  apparently  anomalous  situation  on  the  present 
state  of  the  law. 

Thus  a  contract  which  could  not  be  enforced,  because  the  law  creating 
it  is  unconstitutional,  and  as  to  which  the  courts  have  no  jurisdiction, 
would,  without  conscious  agreement  on  the  part  of.  the  injured  party,  be 
left  as  the  only  protection  of  that  injured  party  in  collecting  any  future 
compensation,  and  valid  as  a  defense  to  the  employer. 

It  seems  more  difficult  to  sustain  the  authority  of  the  state  Com- 
pensation Commission  in  a  matter  where  they  have  no  jurisdiction,  and 
where  they  would  have  apparently  no  right  to  act  outside  of  their  jurisdic- 
tion, as  an  agent  for  the  injured  individual,  than  to  hold,  as  did  the  Ap- 
pellate Division '  of  the  Third  I>epartment,  in  the  case  of  Sullivan  v. 
Hudswi  Navigation  Co.  (and  other  cases)  182  App.  Div.  152,  169  N.  Y. 
Supp.  645,  that  the  payments  received  by  the  injured  party  were  paid  under 
a  mistake  of  law  and  that  the  state  Commission  had  no  authority  at  all  in 
the  matter. 

If  this  money  was  paid  under  mistake  of  law,  there  would  seem  to 
be  no  reason  for  holding  that  the  libelant's  right  to  sue  in  admiralty  had 
been  lost,  nor  to  hold  that  the  libelant  must  as  a  condition  precedent 
restore  the  money  paid  before  suing  to  recover  in  admiralty.  The  case  is 
not  one  of  rescission  of  contract  with  tender  of  consideration  received. 
Drobney  v.  Lukens  Iron  &  Steel  Co.,  204  Fed.  11,  122  C.  C  A.  325. 

It  is,  however,  a  situation  where  the  money  paid  under  the  Com- 
pensation Law  was  on  account  of  the  injuries,  and  in  so  far  as  this 
money  came  from  or  belonged  to  the  employer  it  should  be  treated  as  a 
payment  on  account,  and  would,  of  course,  be  deductible  from  the  ultimate 
recovery,  if  there  be  any.  In  so  far  as  these  moneys  came  from  the  funds 
of  the  state  of  New  York,  or  were  in  the  nature  of  a  gratuity,  the  libelant 
would  be  entitled  to  keep  them  as  against  his  employer.  Those  questions 
can  be  disposed  of  at  the  trial. 

In  the  meantime  the  exceptions  to  the  answer  will  be  sustained. 


SUPREME  COURT  OF  CALIFORNIA. 


MARYLAND  CASUALTY  CO. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  CALIFORNIA  et  al. 

(S.  F.  8864.)* 

1.  MASTER    AND    SERVANT— ILLEGAL    EMPLOYMENT— EN- 
TIRETY OF  CONTRACT. 
Under  St.  1915,  p.  1205,  §  10,  inhibiting  employment  in  certain  places, 

during  hours  schools  are  in  session,  of  a  child  of  15,  not  supplied  with  age 

♦Decisioa  rendered,  Feb.  11,  1919.    178  Pac.  Rep,  858. 
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and  schooling  certificate,  his  employment  for  all  hours  of  the  day,  being 
an  entirety,  is  illegal  even  after  school  hours. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  95.) 

2.  MASTER    AND    SERVANT  —  ILLEGAL    EMPLOYMENT— AT- 
TENDING NIGHT  SCHOOL. 

Employment  in  a  factory  of  a  boy  of  15,  not  supplied  with  age  and 

schooling  certificate,  inhibited  by  St.  1915,  p.  1205,  §  10,  is  not  saved  from 

illegality  by  the  fact  that  he  is  attending  night  school;  considerations  of 

public  health  and  safety,  as  well  as  of  education,  entering  into  the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  95.) 

Application  by  the  Maryland  Casualty  Company  for  writ  of  review 
against  the  Industrial  Accident  Commission  of  California  and  others;  an 
award  for  death  of  an  employee  having  been  made  against  petitioner  as 
insurance  carrier  of  the  employers.    Award  and  order  annulled. 

John  Ralph  Wilson  and  Charles  B.  Morris,  both  of  San  Francisco, 
for  petitioner. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  all  of  San  Francisco  (Chris- 
topher M.  Bradley,  of  San  Francisco,  of  counsel),  for  respondents. 

WiLBUK,  J.  An  award  was  made  by  the  Industrial  Accident  Commis- 
sion against  the  petitioner  as  insurance  carrier  of  respondents  Bronstein 
and  Lc  Blanc,  employers  of  Frank  T.  Sharon,  a  minor  of  the  age  of  15 
years  and  2  months,  in  favor  of  the  mother  and  sister  of  the  employee, 
to  compensate  them  for  his  death  resulting  from  an  elevator  accident  in 
the  course  of  his  employment  The  petitioner  claims  that  the  loss  is 
not  covered  by  the  terms  of  its  policy  of  insurance  for  the  reason  that 
said  employee  was  not  legally  employed,  because  such  employment  was  in 
violation  of  the  child  labor  law  in  force  at  the  time  the  policy  was  issued. 
The  respondents  claim  that  the  employment  was  legal,  but,  if  not,  that 
the  provision  of  the  policy  excluding  liability  in  cases  of  illegal  employ- 
ment was  waived  by  the  petitioner. 

Prior  to  the  accident  and  on  the  day  that  the  employee  was  killed 
an  insurance  solicitor,  who  placed  insurance  in  a  number  of  different 
companies,  for  a  commission,  secured  from  the  employers  an  ag^reement 
to  take  an  insurance  policy  from  the  petitioner,  covering  liability  under 
the  Workmen's  Compensation  Law  (St.  1917,  p.  831).  The  solicitor 
observed  Frank  T.  Sharon  at  work,  and  called  the  attention  of  the 
respondent  employers  to  the  liability  incurred  by  them  under  the  Work- 
men's Compensation  Law  for  injuries  to  such  employee,  and  urged  them 
to  take  out  an  insurance  policy  to  cover  such  liability,  and  received  their 
verbal  consent  thereto.  Subsequently  the  solicitor  or  broker  reported  to 
an  agent  of  the  petitioner  authorized  to  issue  policies  the  employers' 
application  'for  this  insurance,  and  requested  that  the  same  be  issued  as 
of  noon,  November  14,  1916.  No  inquiries  were  made  by  either  the  agent 
of  the  company  in  accepting  the  application  or  by  the  broker  with  refer- 
ence to  the  age  of  Frank  T.  Sharon,  and  no  statement  was  made  in  rela- 
tion thereto  by  the  employer.  The  broker  had  no  knowledge  of  the  age 
of  the  employee  other  than  that  derived  by  observing  him,  and  no  knowl- 
edge as  to  whether  or  not  an  age  and  schooling  permit  had  been  issued 
by  the  proper  authorities.  After  the  accident  occurred  and  in  pursuance 
of  the  previous  arrangement,  the  petitioner,  knowing  that  an  accident  had 
occurred  resulting  in  the  death  of  Frank  T.  Sharon,  nevertheless  issued 
its  policy  of  insurance  as  agreed,  containing  the  usual  provision  that  it 
should  cover  "such  injuries,  including  death,  sustained  by  any  employee 
legally  employed"  by  Bronstein  and  Le  Blanc.  Petitioner  subsequently 
learned  that  the  decedent  at  the  time  of  the  accident  was  15  years  and 
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2  months  old,  and  that  he  had  been  employed  without  the  issuance  to  him 
of  any  age  and  schooling  certificate,  as  required  by  section  10  of  the 
child  labor  law  (St.  1915,  p.  1205).  Immediately  upon  learning  these 
facts  petitioner  notified  £he  employers  that  they  would  not  waive  that  fact, 
and  would  stand  on  terms  of  the  policy. 

[1]  It  is  clear  from  the  unambiguous  terms  of  the  child  labor  law 
that  the  employment  of  Frank  T.  Sharon,  a  minor  of  the  age  of  15  years, 
was  illegal  without  the  issuance  to  him,  and  the  presentation  to  his  em- 
ployer, of  an  age  and '  schooling  certificate  (St.  1915,  p.  1205,  §  10),  by 
the  school  authorities  after  proper  investigation  and  proof  to  ascertain 
the  truth  of  the  facts  therein  certified.  Section  13  of  the  child  labor  law 
provides : 

"Any  person,  firm,  corporation,  agent  or  officer  of  a  firm  or  corpora- 
tion that  ♦  *  *  omits  to  comply  with  any  of  the  foregoing  provisions 
of  this  act,  or  that  employs  or  suffers  or  permits  any  minor  to  be  employed 
in  violation  thereof,  is  guilty  of  a  misdemeanor.   *    *    ♦  "  St.  1915,  p.  1208. 

The  accident  in  question  occurred  at  4:30  in  the  afternoon.  Section 
10  provides: 

"No  minor  of  the  age  of  fifteen  years  shall  be  employed,  permitted  or 
suffered  to  work  in  or  in  connection  with  any  of  the  places  enumerated 
in  section  1  during  the  hours  public  schools  are  in  session,  unless  such 
minor  lis  provided  with  an  age  and  schooling  certificate  as  herein  provided." 

Among  other  places  in  which  employment  is  prohibited  by  the  pro- 
visions of  section  1  so  referred  to  is  "any  manufacturing  establishment 
or  workshop,"  which  would  include  the  employment  in  which  the  de- 
cedent was  engaged  at  the  time  of  his  death.  It  is  therefore  argued  that, 
even  though  the  emplo3mient  during  the  hours  the  schools  were  m  session 
was  illegal,  without  an  age  and  sdiooling  certificate,  it  was  not  illegal  at 
the  hour  in  question ;  for,  although  the  schools  of  the  city  were  in  session 
November  14,  they  had  adjourned  before  4:30,  and  that  therefore  the 
decedent  was  not  working  "during  the  hours  the  public  schools  are  in 
session."  But  the  contract  of  emplo)rment  was  an  entirety,  and  required 
the  decedent  to  work  six  days  in  a  week  during  the  whole  day  and  while 
school  was  in  session.  The  contract  was  therefore  one  prohibited  by  the 
law,  and  the  fact  that  the  decedent  might  have  been  legally  employed 
after  school  hours  on  the  day  in  question  does  not  alter  the  fact  that  the 
contract  of  employment  in  question  was  illegal  and  in  violation  of  the 
plain  terms  of  the  law. 

[2]  Respondents,  however,  claim  that  in  construing  the  child  labor 
law  the  court  should  look  to  its  purposes,  and  that,  as  the  main  purpose 
is  to  secure  the  education  of  the  child,  that  purpose  had  been  fully  ac- 
complished in  {he  case  of  Frank  T.  Sharon  by  reason  of  the  fact  that  he 
had  entered  a  public  night  school  on  November  13th,  and  was  intending 
to  there  continue  his  education.  No  consideration  of  the  general  purposes 
of  the  law  would  justify  a  departure  from  the  plain  provisions  of  the 
law,  nor  is  it  true  that  education  was  the  main  consideration  entering^ 
into  the  child  labor  law.  The  compulsory  school  law  (Stats.  1905,  p. 
388,  and  its  amendments,  1907,  p.  95;  1911,  p.  949;  1915,  p.  762)  provides 
for  the  attendance  of  all  children  between  8  and  15  years,  with  certain 
exceptions.  The  age  and  schooling  certificate  required  by  the  child  labor 
law  is  also  required  by  the  compulsory  school  law,  but  the  main  purpose 
of  the  child  labor  law  is,  as  therein  stated,  to  prohibit  children  under  ages 
from  engaging  in  certain  forms  of  labor.  Considerations  of  public  health 
and  safety  enter  into  the  general  plan  as  well  as  matters  of  education. 

[3,  4]  The  employment  being  illegal,  the  question  remains  as  to 
whether  the  illegality  was  waived  by  express  agreement  or  necessary  impli- 
cation at  the  time  the  policy  was  issued,  or  thereafter.  Respondents  rely 
upon  the  well-established  rule  that  conditions  in  the  policy  of  insurance 
which  would  render  it  void  ab  initio,  under  facts  known  or  readily  ascer- 
tainable by  the  insurer,  are  waived  by  its  issuance.  But  there  are  two  insu- 
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perable  obstacles  to  the  application  of  that  rule  in  this  case.  First,  the  policy 
was  not  void  ab  initio.  It  insured  all  employees  legally  employed,  and 
upon  the  issuance  of  a  proper  age  and  schooling  certificate  would  have 
at  once  attached  to  the  employment  in  question,  or  would  apply  to  any 
other  employee  taking  the  place  of  said  employee.  Second,  the  petitioner 
had  no  knowledge  of  the  illegality  of  the  employment  in  question  (even 
assuming  that  the  knowledge  of  the  solicitor  of  the  insurance  was  the 
knowledge  of  the  company),  and  had  a  right  to  assume  that  the  contract 
of  employment  was  legal.  For  the  petitioner  was  entitled  to  indulge  in 
the  presumption  that  the  employer  was  innocent  of  crime,  at  least  until 
notice  of  some  fact  inconsistent  with  such  innocence.  Knowledge  of  the 
exact  age  of  the  boy  would  not  be  inconsistent  with  innocence,  because  it 
was  lawful  to  employ  such  a  boy  if  provided  with  proper  proof  of  his  age, 
viz.,  the  age  and  schooling  certificate  required  by  law.  While  it  is  true  that 
fire  insurance  companies  that  have  issued  policies  without  written  applica- 
tion and  without  inquiry  have  been  held  chargeable  with  notice  of  facts 
which  might  have  been  readily  ascertained  concerning  the  condition  of  the 
title  to  the  property  insured  at  the  time  of  the  issuance  of  the  policy,  and 
therefore  to  have  waived  conditions  in  the  policy  which  would  render  the 
policy  void  by  its  terms,  upon  the  facts,  no  case  has  been  found  that  goes 
so  far  as  to  require  the  insurance  company  to  ignore  the  presumption  of 
innocence  of  crime. 

[5]  It  is  urged  by  respondents  that  the  insurance  in  question  was 
oral,  and  that,  as  it  applied  specifically  to  the  employee  it  was  binding. 
The  utmost  that  can  be  said  of  the  verbal  agreement,  ignoring  all  questions 
as  to  the  authority  of  the  agent,  which  may  well  be  doubted  (Sharman  v. 
Continental  Ins.  Co.,  167  CaL  124,  138  Pac  708,  52  L.  R.  A.  [N.  S.] 
670),  is  that  it  was  an  agreement  to  insure  or  to  issue  insurance  upon  the 
usual  terms  contained  in  the  company's  polios.  As  was  said  concerning 
an  agreement  to  insure  by  the  Supreme  Court  of  the  United  States,  in 
Eames  v.  Home  Ins.  Co.,  94  U.  S.  621,  629  (24  L.  Ed.  298)  : 

"It  will  presumed  that  they  contemplate  such  form  of  policy  contain- 
ing such  conditions  and  limitations  as  are  usual  in  such  cases,  or  have 
been  used  before  between  the  parties*  This  is  the  sense  and  reason  of  the 
thing,  and  any  contrary  requirement  should  be  expressly  notified  to  the 
party  to  be  affected  by  it." 

The  contention,  therefore,  that  the  insurance  in  question  was  oral, 
and  therefore  did  not  contain  the  clause  confining  liability  to  legal  con- 
tracts, cannot  be  sustained. 

[6]  There  is  no  significance  in  the  issuance  of  the  policy  after  the 
death  of  the  employee,  and  the  cases  of  fire  insurance  in  which  such 
issuance  after  a  loss  have  been  held  to  waive  certain  conditions  do  not 
apply  to  this  character  of  insurance,  where  the  policy  is  a  continuing 
liability  even  after  an  accident,  nor,  for  the  same  reason,  does  the  ac- 
ceptance or  retention  of  the  premium  under  the  circumstances  operate  as 
a  waiver 

On  the  whole,  therefore,  the  contract  of  employment,  in  violation  of 
the.  child  labor  law  was  illegal  and  not  included  in  the  policy  of  insurance 
(Mt.  Vernon  Co.  v.  Frankfort  Co.,  Ill  Md.  561,  75  Atl  105,  134  Am. 
St.  Rep.  636),  and,  there  being  no  waiver  or  estoppel,  the  petitioner  is  not 
liable  under  the  policy  for  the  accident  in  question. 

The  award  against  the  petitioner  and  the  order  substituting  it  for  the 
employers  are  annulled. 

We  concur:     Angellotti,   C.  J.;   Melvin,  J.;   Shaw,  J.;   Lennon,  J. 
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SUPREME  COURT  OF  CALIFORNIA. 


MILLER  &  LUX  INCORPORATED 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  CALIFORNIA. 
(S.  F.  8853.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT—FINDINGS  BY  INDUSTRIAL  ACCIDENT  COMMIS- 
SION—REVIEW. 

Findings  of  fact  by  which  Industrial  Accident  Commission  deter- 
mines itself  clothed  with  jurisdiction  are  reviewable  by  Supreme  Court 
on  certiorari. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [3].) 

2  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— NATURE  AND  THEORY  OF  LIABILITY. 
Workmen's  Compensation  Act  1913  is  held  constitutional  only  be- 
cause it  imposes  a  charge,  not  only  upon  individual  employer,  but  upon 
branch  of  industry  in  which  he  is  engaged,  and  gives  employer  oppor- 
tunity to  protect  himself  by  proper  insurance. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  347.) 

3.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT-AGRICULTURE. 

Under  Workmen's  Compensation  Act  1913,  §  14,  if  a  worker  upcm 
farm  may  be  reasonably  classified  as  one  engaged  in  agriculture,  his 
employer  is  not  liable  under  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  363.) 

4.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— "ENGAGED   IN    FARM    LABOR." 

A  workman  whose  sole  duty  is  to  repair  wagons  in  shop  operated 
on  farm  for  purpose  of  keeping  agricultural  implements  and  vehicles 
used  on  farm  in  order  is  ''engaged  in  farm  labor"  within  meaning  of 
Workmen's  Compensation  Act  1913,  §  14. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  363.)* 

In  Bank. 

Proceedings  under  the  Workmen's  Compensation  Act  by  W.  V. 
Fish,  to  obtain  compensation  for  personal  injuries,  opposed  by  Mil- 
lar &  Lux  Incorporated,  the  employer.  There  was  an  order  of  the  In- 
dustrial Accident  Commission  in  favor  of  the  applicant,  and  the  em- 
ployer  brings   certiorari.     Award   annulled. 

Edward  F-  Treadwell,  of  San  Francisco,  for  petitioner. 
Christopher  M.  Bradley,  of   San  Francisco,  for  respondent. 

Melvin,  J.  Certiorari  to  review  an  award  of  the  Industrial  Ac- 
cident Commission  in  favor  of  W.  V.  Fish  and  against  petitioner  Mil- 
ler &  Lux  Incorporated. 

The  findings  of  the  Industrial  Accident  Commission  upon  which 
the  attack  of  petitioner's  counsel  is  directed,  are  as   follows: 

*  Decision  rendered,  Feb.  17,  1919.     178  Pac  Rep.  960. 
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"(1)  That  W.  V.  Fish,  hereinafter  called  the  employee,  the  ap- 
plicant herein,  was  injured  on  the  IStW  day  of  December,  1917,  at  But- 
tonwillow.  Kern  county  Cal.,  while  in  the  employment,  of  defendant. 
Miller  &  Lux,  Incorporated,  hereinafter  called  the  employer,  as  a  wagon 
maker  Tn  a  shop  operated  by  the  employer  for  the  sde  purpose  of 
repairing  vehicles  and  implements  used  by  the  employer  in  its  farm- 
ing operations,  the  whole  time  of  the  employee  being  given  to  said  oc- 
cupation. 

"(2)  That  said  injury  arose  out  of  and  in  the  course  of  said  em- 
ployment, was  proximately  caused  thereby,  and  occurred  while  the 
employee  was  performing  service  growing  out  of  and  incidental  to  the 
same,  as  follows:  His  right  hand  was  caught  in  a  moving  planer, 
the   wound   becoming   infected. 

"(3)  That  the  time  of  said  injury  the  employee  was  not  engaged 
in  any  of  the  occupations  or  employments  excluded  by  section  14  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  of  1913  from  the 
provisions  of  said  act,  and  that  said  injury  was  not  caused  by  willful 
misconduct  or  intoxication  of  the  employee." 

[1]  It  is  argued  by  the  counsel  for  respondent  that  the  third  find- 
ing is  conclusive — that  in  such  cases  we  cannot  go  behind  the  deter- 
mination of  the  commissioners  upon  matters  of  fact  In  this  behalf  he 
cites  Smith  v.  Coles  (1905),  93  L-  T.  754,  8  W.  C.  C.  11^  (Minton-Sen- 
house).  It  is  true  that  in  that  case,  in  which  the  county  court  judge 
had  found  that  a  carpenter  employed  about  a  farm  as  a  handy  man  was 
a  workman  in  agriculture,  certain  of  the  justices  held  that,  there  being 
evidence  to  support  the  finding,  they  might  not  upset  it,  but  in  the  mat- 
ter at  bar  the  learned  commissioners  found  as  a  probative  fact  that 
the  applicant  was  employed  ''as  a  wagon  maker  in  a  shop  operated  by 
the  employer  for  the  sole  purpose  of  repairing  vehicles  and  implements 
used  by  the  employer  in  its  farming  operations,  the  whole  time  of  the 
employee  being  given  to  said  occupation."  It  is  clear,  therefore,  that  the 
ultimate  finding  is  really  based  upon  the  probative  facts  found,  and  if 
they  fail  to  establish  the  jurisdiction  of  the  commission  petitioner  must 
succeed.  Findings  of  fact  by  which  the  Industrial  Accident  Commission 
determines  itself  clothed  with  jurisdiction  are  reviewable  by  this  court 
Great  Western  Power  Co.  v.  Pillsbury,  170  Cal.  180,  149  Pac.  35.  The 
sole  question,  therefore,  is  whether  or  not  a  workman,  whose  sole  duty 
is  to  repair  wagons  in  a  shop  operated  on  a  farm  for  the  purpose  of 
keeping  the  agricultural  implements  and  vehicles  used  on  the  farm  in 
order,  is  engaged  in  farm  or  agricultural  labor  within  the  meaning  of 
sectioif  14  of  the  Workmen's  Compensation  Act.     St.   1913,   p.  284. 

[2-4]  At  the  threshold  of  the  inquiry  we  should  keep  in  mind  the 
fact  that  the  Compensation  Act  is  held  constitutional  only  because  it 
imposes  a  charge,  not  upon  the  individual  employer,  but  upon  the  branch 
of  industry  in  which  he  is  engaged,  and  gives  the  employer  opportunity 
of  protecting  himself  by  proper  insurance  Western  Indemnity  Co,  v. 
Pillsbury.  170  Cal.  686,  151  Pac  39a  The  law  of  California  has  ex- 
empted the  farming  industry  from  the  operation  of  this  statute,  and  if 
a  worker  upon  a  farm  may  be  reasonably  classified  as  one  engaged  in 
agriculture,  his  employer  is  clearly  entitled  to  the  benefit  of  this  ex- 
emption. While  it  is  true  that  an  employer  may  be  engaged  in  several 
sorts  of  industry,  some  of  them  within  and  some  of  them  without  the 
purview  of  the  Commission  Act,  and  that  an  employee  may  at  differ- 
ent times  do  work  of  one  kind  or  the  other,  it  is  equally  a  fact  that, 
where  from  the  great  extent  and  complexity  of  farming  operations  on 
a  given  rancho  -the  work  of  the  farmers  is  classified,  and  each  is  given 
a  limited,  rather  than  a  diversified,  duty,  that  circumstance  alone  will 
not  make  some  of  them  artisans  rather  than  agriculturists.  Numerous 
illustrations  suggest  themselves.  If  the  mower  who  stops  to  use  a  whet- 
stone on  his  scythe  remains  a  farmer,  is  the  boy  who  is  set  to  work 


Digitized  by 


Google 


1919.]    MILLER  &  LUX,  INC,  v.  IND.  ACC.  COM'N.    (Cal.)        569 

sharpening  all  the  farming  tools  used  on  the  place  engaged  in  an  occupa- 
tion entirely  outside  of  farming?  Qearly  not.  So  it  has  been  held  that 
a  woodchopper  or  one  removing  stumps  or  brush  from  a  farm  is  not  an 
artisan  within  the  contemplation  of  the  act.  Miller  v.  Algar,  2  I.  A.  C. 
Dec  558;  Martin  v-  Russian  River  Fruit  &  Land  Co.,  1  I.  A.  C.  Dec. 
(part  2)  p.  18;  Whitney  v.  Peterson,  1  I.  A.  C.  Dec.  306.  Commenting 
upon  two  of  the  authorities  last  cited,  this  court  (all  the  justices  participat- 
ing) has  used  the  following  language: 

"The  Accident  Commission  has  held  that  a  woodchopper  engaged  in 
cutting  and  burning  trees  ia  clearing  land  for  farming  purposes  is  engaged 
in  farm  labor.  Whitney  v.  Peterson, 1  Decisions  of  the  Industrial  Accident 
Commission  of  California,  p.  306.  It  has  also  been  held  that  when  land 
has  been  cleared  for  agriculture,  one  who  operates  a  saw  to  cut  the  wood 
on  the  cleared  land  into  suitable  lengths  for  sale  is  engaged  in  farm  labor. 
Miller  V-  Algar,  2  Industrial  Accident  Decisions,  584.  If  Snow  had  been 
found  to  be  an  employee  on  the  farm  who,  as  part  of  his  duties,  was  re- 
quired to  repair  the  tractor,  we  could  not  see  how  he  could  be  adjudged 
not  a  farm  laborer  under  those  decisions.*^  Maryland  Casualty  Co.  v. 
Pillsbury,  172  Cal.  748,  at  page  750,  158  Pac.  1031,  at  page  1032. 

This  aspect  of  the  matter  has  been  aptly  discussed  by  the  Supreme 
Court  of  New  York  in  the  case  of  Coleman  v.  Bartholomew,  175  App. 
Div.  122,  124,  161  N.  Y.  Supp.  560,  561  as  follows: 

**It  was  clear  intent  of  the  Legislature  to  exclude  farm  laborers  from 
the  benefits  of  the  Compensation  Law,  and  it  only  remains  for  us  to  de- 
fine 'farm  laborers'  The  common  hired  man  on  a  farm  is  required  to 
perform  a  geat  variety  of  work.  His  duties  are  not  confined  to  plowing, 
planting,  and  harvesting.  Tilling  the  soil  and  garnering  the  crops  may  be 
the  principal  work  of  die  farm  laborer,  but  they  are  by  no  means  his  ex- 
clusive work.  All  the  multifarious  work  of  operating  a  farm  must  be 
done  by  somebody;  and  who  is  to  do  it  except  the  farm  laborer?  It  is, 
of  course,  necessary  to  keep  the  farm  machinery  in  repair — ^the  reapers, 
mowers,  com  harvesters,  sulky  plows,  wagons,  harnesses,  etc.  It  is  just 
as  necessary  to  keep  the  farm  buildings  in  repair,  and  occasionally  to 
make  small  additions  to  them.  This  is  a  part  of  the  routine  work  of  the 
farm  laborer;  just  as  much  so  as  milking  the  cows,  cleaning  off  the 
horses,  building  fences,  putting  a  new  point  on  a  plow,  doctoring  a  sick 
horse,  butchering  the  hogs,  greasing  the  wagons,  assisting  the  threshers, 
driving  the  team  to  market,  and  innumerable  other  familiar  duties." 

In  that  case  the  farm  laborer  was  engaged,  when  injured,  in  repairing 
the  roof  of  a  bam. 

But,  at  the  outset  of  the  argument  in  his  brief,  counsel  for  the  In- 
dustrial Accident  Commission  insists  that  the  question  before  us  has 
been  settled  in  California  adversely  to  petitioner's  contention,  and  cites  in 
that  behalf  Gtorge  v.  Industrial  Accident  Commission,  174  Pac.  653,  and 
Miller  &  Lux  Incorporated  v.  Industrial  Accident  Commission,  32  Cal- 
App.  250,  162  Pac  651.  We  cannot  agree  with  that  view.  In  the  George 
Case  that  claimant  was  found  to  be  engaged  in  two  occupations  for  the 
same  employer,  and  his  duty  at  the  time  of  the  accident  was  found  to  be 
that  of  a  gardener.  This  court  sustained  the  Industrial  Accident  Com- 
mission upon  the  finding  that  in  his  capacity  as  a  gardener  the  applicant 
might  not  recover — a  conclusion  which  supports  rather  than  opposes  the 
argument  of  petitioner  in  the  matter  now  before  us.  The  other  pro- 
ceeding dealt  with  a  case  in  which  a  man  was  and  had  been  for  many 
months  engaged  in  the  building  of  a  house  and  was  injured  while  so 
occupied.  The  Industrial  Accident  Commission  found  that  petitioner 
was  engaged  in  the  business  of  wholesale  and  retail  butcher,  wholesale 
and  retail  merchandising,  farming,  horticulture,  and  real  estate  dealing. 
It  did  not  appear  that  the  house  which  the  bjured  man  was  helping  to 
build  was  to  be  used  for  any  particular  sort  of  fellow  workmen.  In  this 
Vol.  ZJI— Comp.  27. 
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state  of  the  record  the  learned  district  Court  of  Appeal  used  the  follow- 
ing language  in  the  opinion: 

"We  are  unable  to  follow  the  refinement  of  the  petitioner's  reascwi- 
ing  so  far  as  to  hold  that  because  the  operations  of  the  petitioner  are 
so  diversified  and  extensive  as  to  require  regular  employment  of  carpen- 
ters in  the  construction,  improvement,  and  repair  of  buildings  upon  the 
ranch  properties,  that  such  artisans  when  so  employed  are  to  be  regarded 
as  engaged  in  farm  labor." 

In  the  matter  now  "under  discussion  there  was  an  entirely  different 
record  involving  the  employment  of  the  workman  upon  repair  of  vehicles   . 
used  in  the  farming  operations  of  His  employer  alone. 

While  the  authorities  on  this  branch  of  the  compensation  statutes 
of  the  various  jurisdictions  are  somewhat  in  conflict,  the  weight  and  the 
better  reasoning  support  the  contention  of  petitioner  that  the  repairing 
of  farming  machinery  on  the  farm,  in  a  shop  devoted  to  such  repairs,  is 
an  agricultural  pursuit,  and  is  one  of  the  employments  excluded  by  pro- 
visions similar  to  section  14  of  the  Workmen's  Compensation  Insurance 
Safety  Act. 

In  Shafer  v  Parke,  Davis  &  Co.,  192  Mich.  577,  159  N.  W.  304.  the 
workman  was  injured  while  engaged  in  caring  for  horses  on  a  farm. 
While  the  farm  was  one  owned  by  a  manufacturer  of  chemicals  and  was 
conducted  principally  for  the  production  of  serums  for  the  laboratory, 
the  Supreme  Court  of  Michigan  held  that  the  injured  man  was  a  farm  la- 
borer. Respondent's  counsel  insists  that  this  case  supports  his  contention 
that  the  statute  does  not  classify  the  employee  by  the  ordinary  business 
of  his  employer,  but  by  the  kind  of  work  he,  himself,  is  employed  to  do. 
This  is  only  partly  true  because  in  determining  the  class  of  labor  in 
which  an  employee  is  engaged,  it  is  often  necessary  to  take  into  considera- 
tion the  work  ordinarily  done  by  persons  in  the  kind  of  business  which 
the  employer  is  conducting.  A  man  repairing  broken  harness  for  use 
on  a  farm  is,  in  a  sense,  doing  the  same  sort  of  work  to  which  he  might 
be  assigned  in  a  saddler^s  shop  in  town,  but  that  mere  fact  does  not 
classify  him  as  a  person  engaged  in  manufacturing  because  the  custom 
of  farmers,  from  time  immemorial,  has  been  to  make  minor  repairs  of 
that  sort.  There  are  good  examples  of  the  rule  that  laborers  may  be 
classified  as  farm  workers,  although  not  actually  tilling  the  soil.  Such 
illustrations  are  to  be  found  in  those  decisions  upon  statutes  giving  to 
agriculturist  lien  for  their  work.  A  cook  for  a  threshing  crew,  who  as- 
serted a  lien  as  a  farm  laborer,  was  held  to  be  entitled  to  it,  as  her  work 
contributed  directly  to  the  garnering  of  the  crops.  Stevenson  v.  Magill, 
35  N.  D.  576,  160  N.  W.  700,  L.  R  A.  1917D,  377.  In  Winslow  v.  Urqu- 
hart,  39  Wis.  260,  a  cook  for  a  logging  crew  was  held  to  be  performing 
labor  in  cutting  and  moving  logs;  and  in  Breault  v.  Archambault,  64 
Minn.  420,  dl  N.  W.  348,  58  Am.  St.  Rep  545,  a  cook  for  the  men  in  a 
logging  camp,  and  a  blacksmith  employed  to  mend  the  tools  and  sleds 
and  to  shoe  the  horses  used  in  the  logging  business  were  both  held  to  be 
entitled  to  liens  under  a  like  statute.  Our  own  Industrial  Accident  Com- 
mission of  California  has  decided  that  a  cook  employed  in  a  cattle  ranch  to 
prepare  meals  for  the  workmen  was  engaged  in  farm  labor  stock  raising, 
and  was  excluded  from  the  provisions  of  the  Compensation  Act.  Olsen 
V.  Rogers  Development  Company,  2  Ind.  Ace.  Com.  560. 

In  Sylcord  v  Horn,  179  Iowa,  936,  162  N.  W.  249,  it  was  decided  that 
one  assisting  in  the  operation  of  a  com  shredder  on  a  farm  is  a  'laborer 
engaged  in  agricultural  pursuits." 

In  State  v.  District  Court  of  Watonwan  County,  140  Minn  398,  168 
N.  W.  130,  a  man  who  fell  from  a  harvester  upon  which  he  had  been 
making  repairs  was  held  to  be  a  "farm  laborer,"  the  court  following 
Sylcord  v.  Horn,  stipra,  and  citing  without  approval  White  v.  Loades, 
178  App.  Div.  236,  164  N.  Y.  Supp.  1023,  which  was  a  case  of  a  man 
injured  while  putting  a  threshing  machine  in  a  bam.     While  it  is  de- 
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clared  in  the  opinion  in  the  case  last  cited  that  "a  man  who  is  travel- 
ing through  the  country  with  a  machine,  and  stopping  from  place  to 
place  to  thresh  out  the  grain  and  beans  of  the  farmers  for  a  compensa- 
tion, is  not  engaged  in  farming,  and  his  employees  are  not  farm  la- 
borers," compensation  seems  to  have  been  awarded  upon  the  theory  that 
at  the  time  of  the  accident  the  employee  was  engaged  in  the  "operation 
of  a  vehicle,"  and  was  thus  brought  within  the  scope  of  the  compensation 
statute  of  New  York- 

In  Vincent  v.  Taylor  Bros.,  180  App.  Div.  818.  168  N.  Y.  Supp.  287,  a 
workman  connected  with  a  traveling  thresher  was  injured  while  feeding 
bundles  into  that  machine  on  a  farm  on  which  his  employer  had  under- 
taken to  do  the  threshing.  The  work  was  found  not  to  be  "milling,"  as 
the  commission  had  declared  it  to  be,  and  the  award  was  therefore  set 
aside.  The  court  held  that  the  facts  did  not  bring  the  accident  under 
the  rule  of  White  v.  Loades  as  to  vehicles,  but  followed  that  case  upon 
the  dictum  that  the  employee  was  not  a  farm  laborer.  However,  the 
case  was  sent  back  for  further  hearing,  Mr-  Justice  Lyon,  who  prepared 
the  opinion,  using  the  following  language: 

"Whether  facts  may  have  been  disclosed  by  the  investigation  of  the 
commission,  which  do  not  appear  in  the  record,  but  which  influenced 
the  deputy  commissioner,  before  whom  the  proofs  were  heard,  to  make 
the  award-^for  instance,  that  the  employers  were  in  fact  engaged  in  the 
milling  business,  and  that  threshing  was  incidental  to  their  acquiring  the 
grain  for  such  business — does  not  appear,  nor  has  the  commission  so 
found." 

In  re  Boyer  (Ind.  App.)  117  N.  E.  507,  holds  squarely,  however, 
that  a  man  is  not  a  farm  laborer  who  works  on  a  separator  that  goes 
from  farm  to  farm,  and  is  operated  as  an  independent  business,  although 
the  injury  was  received  while  the  claimant  was  threshing  wheat.  The 
decision  really  rests  upon  an  analogy  between  the  threshing  by  an  inde- 
pendent contractor  and  the  work  of  a  miller-  The  following  sentence 
in  the  opinion  illustrates  well  the  fact  that  the  "threshing  machine  cases" 
are  of  small  value  in  deciding  the  question  now  before  this  court: 

"If  farmers  generally  owned  threshing  outfits,  and  were  in  the  habit 
of  threshing  their  own  grain,  and  the  claimant  had  been  employed  by  the 
farmer  to  assist  in  the  work  of  threshing,  and  had  been  injured  while 
doing  such  work,  a  more  serious  question  would  be  presented." 

That  a  farm  laborer  who  assists  his  employer  during  the  winter 
in  getting  out  logs  cut  on  the  farm  is  nevertheless  a  farm  laborer  when  so 
doing  was  held  in  Brokett  v.  Mietz,  184  App.  Div.  342,  171  N.  Y  Supp. 
412. 

It  was  held,  however,  that  a  country  club  which  cut  and  sold  lumber 
regularly  from  ia  large  tract  of  land  owned  by  it  was  engaged  in  logging 
for  pecuniary  gain,  although  the  work  was  incidental  to  the  main  busi- 
ness of  operating  a  coimtry  club.  Uhl  v.  Hartwood  Club,  221  N.  Y.  588, 
116  N-  E.  1000. 

From  the  foregoing  it  appears,  we  think,  that  the  great  weight  of 
authority,  as  well  as  the  better  reasoning,  brings  the  claimant  who  was 
repairing  vehicles  and  implements  on  the  farm  within  the  class  of  per- 
sons excluded  from  the  operation  of  the  Compensation  Act  because  en- 
gaged in  "farm  labor." 

The  Ward  is  annulled 

W^  concur:     Angellotti,  C.  J,;  Shaw,  J.;  Wilbur,  J.;  Lennon,  J, 
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SUPREME  COURT  OF  CALIFORNIA. 


STEVENS  ET  AL. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  CALIFORNIA  et  al. 

(L.  A.  5746.)* 

MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION- 
SUFFICIENCY  OF  EVIDENCE— DEATH  DURING  PERFORM- 
ANCE OF  DUTY. 
In  proceedings  under  the  Workmen's  Compensation  Act  for  compe«- 

sation  for  the  death  of  a  cafe  waiter,  shot  while  approaching  scuffle 

between  another  waiter  and  armed  customer,  the  fact  that  it  was  waiter's 

duty  to  keep  order  held  sufficient  to  sustain  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 

In  Bank. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Merle  Lind- 
law,  for  herself  and  as  guardian  ad  litem  and  trustee  of  John  Robert 
Lindlaw,  for  compensation  for  the  death  of  John  Robert  Lindlaw,  opposed 
by  C.  A.  Stevens  and  another,  as  employers,  and  the  Mta^  Life  Insurance 
Company,  a  corporation,  as  insurer.  Award  for  petitioners  by  the  In- 
dustrial Accident  Commission,  and  employers  and  insurer  bring  certiorari 
to  annul  the  award.    Award  affirmed. 

E.  L.  Stockwell,  of  San  Francisco,  Leland  Mann,  of  Los  Angeles, 
and  Redman  &  Alexander,  of  San  Francisco,  for  petitioners. 
Christopher  M.  Bradley,  of  San  Francisco,  for  respondents. 

Lennon,  J.  The  petitioner  herein,  the  ^tna  Life  Insurance  Company, 
seeks,  as  the  insurer  of  certain  cafe  owners  against  liability  under  the 
Workmen's  Compensation  Act  (St.  1913,  p.  279)  to  annul  by  certiorari 
an  award  made  by  the  Industrial  Accident  Commission  in  the  sum  of 
$5,000  to  Merle  Lindlaw  for  herself  as  the  widow  of  John  R.  Lindlaw  and 
as  guardian  ad  litem  and  trustee  of  her  infant  son,  John  Robert  Lindlaw. 
The  writ  is  prayed  for  on  the  ground  that  the  evidence  does  not  justify 
the  findings  of  fact  or  the  order  of  award. 

Substantially  stated,  the  facts  are  these:  John  R.  Lindlaw  was  em- 
ployed as  a  waiter  in  a  cafe  at  Venice,  Cal.  On  a  September  afternoon 
in  1917,  one  E.  E.  Rice,  accompanied  by  his  wife,  entered  the  cafe.  He 
was  joined  some  little  while  later  by  his  son.  After  the  party  had  been 
served,  Rice  got  into  an  altercation  with  one  Sullivan,  a  waiter  attending 
an  adjoining  table,  during  the  course  of  which  he  threatened  picturesquely 
to  make  Sullivan  "jump  over  the  housetops,"  and  drew  a  revolver. 
Sullivan  grappled  with  Rice,  as  did  the  latter's  son  and  one  Ealand, 
another  waiter,  called  by  Sullivan  to  help  disarm  Rice.  Lindlaw,  serving 
other  tables  in  the  cafe,  started  for  the  scene  at  this  juncture,  calling 
"Come  on.  Brown,"  to  yet  another  waiter.  As  Lindlaw  approached  the 
scuffle  the  revolver,  still  in  Rice's  hand,  was  discharged,  the  bullet  striking 
Lindlaw  and  killing  him.    Brown,  following  Lindlaw,  caught  him  as  he  fell. 

The  paramount  point  presented  for  review  is  whether  or  not  Lindlaw, 
in  starting  for  the  scene  of  altercation,  was  performing  a  duty  incident 
to  his  emplo3rment  as  a  waiter  in  the  caf6.    In  a  word,  if  it  was  incumbent 

♦Decision  rendered,  Jan.  22,  1919.     178  Pac  Rep.  296.  ~ 
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on  Lindlaw  as  a  part  of  his  duties  as  a  waiter  in  the  caf^  to  help  keep 
order  and  suppress  commotion,  then  he  was  killed  in  the  performance  of 
his  duties  and  the  award  must  stand;  and  it  needed  only  to  be  shown 
that  the  hazard  was  one  to  which  deceased  was  exposed  by  his^ employment 
to  warrant  the  award.  Western  Indemnity  Co.  v.  Pillsbury  et  al.,  170 
Cal.  686,  151  Pac.  398.  On  this  point  the  evidence  seems  crystal  clear. 
One  of  the  owners  of  the  caf6  testified  that  it  was  a  part  of  the  duties 
of  waiters  in  his  employ  to  assist  in  keeping  order,  to  quell  disturbances, 
and  eject  unruly  persons.  It  was  also  admitted  to  be  a  fact  in  the  case 
that  the  employees  in  the  cafe  had  instructions  to  keep  order.  The  waiter 
Brown  testified,  in  effect,  that  relative  to  an  altercation  arising  in  the 
cafe  it  was  as  much  the  duty  of  the  waiters  as  any  other  part  of  their 
waiters'  business  to  go  there  and  try  to  stop  it  as  quickly  as  possible. 
Considered  in  connection  with  the  testimony  of  the  witness  McFadden, 
identified  with  cafe  life  for  a  period  of  25  years,  to  the  effect  that  the 
cafe  in  question  was  what  is  known  as  a  cabaret  house,  "catering  to  a 
class  of  people  that  are  subject  more  or  less  to  brawls  and  things  of 
that  kind  that  will  cause  trouble,  and  especially  where  there  is  dancing," 
and  that  this  particular  cafe  was  "a  type  of  house  that  would  be  in 
trouble  quicker  than  any  average  house  at  the  beach,"  it  follows  that 
the  employer's  business  in  the  instant  case  was  such  as  to  expose  his 
employees  to  the  danger  of  bodily  injury  ensuing  upon  altercations  by 
disorderly  patrons.  What  Lindlaw's  intentions  were  as  he  started  towards 
the  altercation  must,  of  course,  remain  unknown;  but  it  is  obvious  he 
was  not  intending  to  start  the  fight,  since  it  was  already  started,  and  it 
is  reasonable  to  assume,  thereof  ore,  that  he  was  intending  only  to  assist 
in  stopping  it  and  that,  as  an  employee  of  the  cafe,  it  was  his  duty  to 
assist  in  stopping  it,  seems  from  the  uncontradicted  evidence  to  admit  of 
"little  doubt  and  less  speculation. 

Petitioners'  citations  relied  on  in  support  of  the  petition  for  the  writ 
are  not  sufficiently  analogous  in  point  of  principle  or  of  fact  to  warrant 
discussion,  nor  do  they  at  all  cover  and  control  the  situation  presented 
here,  namely,  one  in  which  an  attendant  is  charged  as  part  of  his  duties 
to  quell  or  assist  in  quelling  disturbances  and  to  eject  disorderly  persons 
in  a  cabaret  house  where  alcoholic  liquors  are  sold,  and  is  injured  in 
the  course  of  a  brawl  started  by  a  disorderly  patron. 

It  follows,  from  what  has  been  said,  Uiat  it  does  not  appear  as  a 
matter  of  law  that  there  was  not  sufilicient  evidence  to  warrant  and  sustain 
the  award. 

The  award  is  affirmed. 

We  concur :  Angelotti,  C.  J. ;  Melvin,  J. ;  Wilbur,  J. ;  Richards,  Judge 
pro  tem.;  Shaw,  J. 
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DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

FrRST  District,  Division  1,  California. 


MASSACHUSETTS  BONDING  &  INS.  CO. 

V, 

SAN  FRANCISCO-OAKLAND  TERMINAL  RYS.     (Civ.  2489.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— ASSIGNMENT  OF  CLAIM  BY  EMPLOYEE. 

Workmen's  Compensation  Act  of  1913,  §§  31,  34,  subd.  "f,"  permit 
assignment  of  injured  person's  right  of  action  against  tort-feasor  not 
previously  sanctioned  by  law,  and  provide  that  making  by  injured  em- 
ployee of  lawful  claim  for  compensation  under  act  against  employer  and 
latter's  insurer  shall  operate  as  transfer  of  legal  title  to  his  claim  for 
damages  against  tort-feasor  to  employer  or  to  the  latter's  insurer  paying 
claim. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  389.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— PAYMENT  OF  CLAIM  BY  INSURER— RIGHT  OF  AC- 

TION  AGAINST  TORT-FEASOR. 

Use  of  the  word  "subrogated,"  in  Wdrkmen's  Compensation  Act  of 
1913,  §  31,  construable  in  connection  with  section  34,  subd-  "f,"  did  not 
render  rig^ht  of  action  against  tort-feasor  acquired  by  employer's  insurer, 
which  paid  claim  of  the  injured  workman,  an  equitable  cause  of  action  as 
against  tort-feasor,  though  as  between  insurer  and  employee  right  of 
subrogation  was  equitable  right  arising  out  of  pa)rment  of  employee's 
claim. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  389.) 

Appeal  from  Superior  Court  Alameda  County;  J  J.  Trabucco,  Judge. 

Action  by  the  Massachusetts  Bonding  &  Insurance  Company  against 
the  San  Francisco-Oakland  Terminal  Railways.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with  directions  to  enter  order  dis- 
missing the  action. 

W.  H.  Smith,  of  Oakland,  and  A.  L.  Whittle,  of  San  Francisco,  for 
appellant 

John  Ralph  Wilson  of  San  Francisco  for  respondent. 

Richards,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  plain- 
tiff for  the  sum  of  $212-82  and  costs  of  suit.  The  facts  of  the  case, 
so  far  as  pertinent  to  the  determination  of  the  main  question  presented 
upon  this  appeal,  are  these:  On  October  1,  1914,  one  Manuel  Silva  was 
an  employee  of  one  A.  H.  Kopperud,  and  was  engaged  in  work  for 
his  employer  on  Fourteenth  avenue  in  the  city  of  Oakland,  when  a  street 
car,  operated  by  or  for  the  defendant,  coming  along  said  Fourteenth 
avenue,  came  in  contact  with  an  auto  truck  which  was  standing  near 
where  said  Silva  was  at  work,  and  caused  said  auto  truck' to  strike  the 
latter  and  severely  injure  him-  At  the  time  of  said  injury  Silva's  em- 
ployer, Kopperud,  was  carrying  insurance  for  his  employee  pursuant  to 
the  provisions  of  the  Workmen's  Compensation  Act  of  1913   (St  1913, 

*  Decision  rendered,  Jan.  17,  1919.    Rehearing  denied  by  Supreme  Court 
March  13,  1919.    178  Pac  Rep.  974. 
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p.  279);  the  plaintiff  herein  being  his  insurer.  Immediately  after  said 
injury  the  plaintiff  caused  Silva  to  be  removed  to  a  hospital,  and  there 
provided  with  medical  and  surgical  treatment  and  medicines,  amounting 
in  all  to  the  sum  of  $212.82.  Thereafter,  and  on  the  16th  day  of  Janu- 
ary, 1915,  Silva  imdertook  to  make  a  settlement  of  his  claim  for  damages 
for  its  alleged  negligent  acts  and  his  consequent  injuries  with  the  defend- 
ant herein,  in  the  course  of  which  the  defendant  paid  to  him  the  sum 
of  $300,  receiving  therefor  from  said  Silva  a  full  receipt  and  discharge 
of  all  claims  and  demands  on  account  of  said  injury.  Thereafter  said 
Silva  filed  an  application  for  an  award  against  his  employer,  Kopperud, 
and  the  latter's  insurer,  said  plaintiff,  before  the  Industrial  Accident 
Commission,  which  came  on  for  decision  in  the  month  of  July,  1915. 
From  the  decision  of  the  commissioner  then  rendered  it  appears  that  a 
showing  was  made  as  to  the  acceptance  by  said  Silva  of  the  sum  of  $300 
from  the  defendant  herein,  and  of  the  execution  by  him  of  the  receipt 
purporting  to  be  a  full  release  of  said  defendant  from  all  liability  on  ac- 
count of  his  said  injury.  The  commission  thereupon  made  an  award  in 
favor  of  said  applicant  in  the  sum  of  ^103.07,  whch  the  plaintiff  herein 
paid,  and  which,  with  certain  sums  which  it  had  already  expended  for  . 
medicines,  etc.,  made  up  the  aggregate  of  $212-82,  for  which  it  brings  this 
action. 

The  complaint  herein  is  denominated  a  complaint  in  equity,  and  in 
it  the  plaintiff  avers  substantially  the  foregoing  facts,  and  further  avers 
that  the  defendant  herein,  in  making  the  aforesaid  settlement  with  said 
Silva,  did  so  with  knowledge  that  said  Silva  had  a  lawful  claim  for  com- 
pensation against  his  employer  and  the  latter's  insurer  which  was  present- 
able before  the  Industrial  Accident  Commission,  and  that  the  intent  of 
the  defendant  in  making  such  settlement  and  in  taking  said  full  receipt 
and  release  thereon  was  to  destroy  any  right  which  the  plaintiff,  as 
the  insurance  carrier  of  said  Silva's  employer,  had  or  might  have  to  com- 
mence and  prosecute  this  action  against  said  defendant,  pursuant  to  the 
provisions  of  the  Workmen's  Compensation  Act.  The  plaintiff  also  in- 
cluded in  its  complaint  a  demand  for  the  sum  of  $100  as  attorney's  fees 

The  defendant  appeared  .in  this  action  and  demurred  upon  the 
ground  of  a  want  of  jurisdiction  in  the  superior  court  over  the  subject- 
matter  of  the  action,  and,  this  demurrer  being  overruled,  it  answered, 
again  urging  the  objection  as  to  the  court's  want  of  jurisdiction.  It 
also  pleaded  the  making  of  the  settlement  with  Silva  above  referred  to, 
and  set  forth  in  its  answer  the  receipt  in  terms. 

The  trial  court  gave  judgment  for  the  plaintiff  for  the  amount 
claimed  in  accordance  with  the  award  of  the  Industrial  Accident  Com- 
mission, but  denied  the  plaintiff's  right  to  recover  any  sum  as  attome/s 
fees. 

The  first  and  main  question  raised  by  appellant  on  this  appeal  is  that 
of  the  jurisdiction  of  the  trial  court  over  the  subject-matter  of  this  ac- 
tion. The  appellant  contends  that  the  plaintiff's  claim,  if  it  exists  at 
all,  is  for  the  total  sura  of  $212.82,  and  that  its  cause  of  action  therefor 
is  purely  a  legal,  as  distinguished  from  an  equitable,  claim,  and  hence 
that  its  action  should  have  been  commenced  in  the  justice's  court.  The 
determination  of  this  question  depends  upon  the  construction  to  be  placed 
upon  section  31  of  the  Workmen's  Compensatiaon  Act  of  1913.  That 
section  reads  as  follows: 

"The  making  of  a  lawful  claim  against  an  employer  for  coifipensa- 
tion  under  this  act  for  the  injury  or  death  of  his  employee  shall  oper- 
ate as  an  assignment  to  the  employer  of  any  right  to  recover  damages 
which  the  injured  employee,  or  his  personal  representative,  or  other 
person,  may  have  against  any  other  party  for  such  injury  or  death,  and 
such  employer  shall  be  subrogated  to  any  such  right  and  may  enforce 
in  his  own  name  the  legal  liability  of  such  other  party.  The  amount 
of  compensation  paid  by  the  employer,  or  the  amount  of  compensation 
to   which  the  injured  employee  or  his  dependents  is  entitled,  shall  not 
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be  admissible  as  evidence  in  any  action  brought  to  recover  damages,  but 
any  amount  collected  by  the  employer,  under  the  provisions  of  this  sec- 
tion, in  excess  of  the  amount  paid  by  the  employer,  or  for  which  he  is 
liable,  shall  be  held  by  him  for  the  benefit  of  the  injured  employee  or 
other  person  entitled." 

The  foregoing  section  is,  in  respect  to  its  application  to  the  instant 
case,  to  be  read  in  connection  with  subdivision  "f"  of  section  34  of  the 
same  act,  which  reads  as  follows: 

"Where  any  employer  is  insured  against  liability  for  compensation 
with  any  insurance  carrier  and  such  insurance  earner  shall  have  paid 
any  compensation  for  which  the  employer  was  liable,  or  shall  have  as- 
sumed the  liability  of  the  employer  therefor,  it  shall  be  subrogated  to 
all  the  rights  and  duties  of  the  employer  and  may  enforce  any  such 
rights  in  its  own  name." 

[1]  A  proper  construction  of  these  provisions  of  the  Workmen's 
Compensation  Act  in  our  judgment  is  that  they  were  intended  to  permit 
what  has  not  heretofore  been  sanctioned  by  law,  viz.  an  assignment  of 
an  injured  person's  right  of  action  against  his  tort-feasor,  and  to  pro- 
vide that  the  making  by  him  of  a  lawful  claim  for  compensation  under 
the  terms  of  the  Workmen's  Compensation  Act  against  his  employer, 
and  the  latter's  insurer,  should  operate  as  a  transfer  of  the  legal  title 
to  his  claim  for  damages  against  his  said  tort-feasors  to  his  employer, 
or  to  the  latter's  insurer,  paying  such  claim-  This  has  in  effect  been  so 
held  by  this  court  in  the  recent  case  of  Bassot  v.  United  Railroads,  177 
Pac  884. 

[2]  The  respondent  insists,  however,  that  the  use  of  the  word  "sub- 
rogated" in  the  foregoing  provisions  of  the  Workmen's  Compensation 
Act  rendered  the  right  of  action  acquired  by  the  plaintiff  thereunder  an 
equitable  cause  of  actibn  as  against  the  defendant  herein.  We  do  not 
agree  with  this  contention;  for,  while  it  is  true  that  as  between  the 
plaintiff  and  Silva  the  right  of  subrogation  would  be  an  equitable  right 
arising  out  of  the  payment  by  the  former  of  the  latter's  claim  for 
damages,  still,  when  such  payment  had  been  made,  and  the  assignment 
of  Silva's  cause  of  action  against  the  defendant  herein  consummated 
by  such  subrogation,  the  right  thus  accrued  in  the  plaintiff  was  that  of 
maintaining,  as  the  assignee  of  Silva,  the  same  action  which  Silva  could 
have  maintained  against  this  defendant  had  no  such  assignment  been 
made. 

[3,  4]  If  we  are  correct  in  these  views,  then  it  follows  necessarily 
that  the  plaintiff  in  this  action,  having  paid  the  amotmt  of  the  lawful 
claim  of  Silva  against  his  employer,  Kopperud,  as  the  latter's  insurer, 
became  thereby  invested  with  Silva's  right  of  action  for  damages  against 
the  defendant  in  this  action.  Such  right  of  action,  if  any,  existing  in 
Silva  was  essentially  a  legal,  and  not  an  equitable,  action;  and,  had  the 
same  been  commenced  by  him  to  recover  an  amount  less  than  $300,  it 
must  have  been  commenced  in  the  justice's  court;  and  it  may  here  be 
said  that,  had  Silva  commenced  his  said  action  in  the  superior  court,  he 
could  not  have  conferred  jurisdiction  upon  that  tribunal  by  including 
in  his  claim  for  damages,  amounting  to  less  than  $300,  a  demand  for  an 
attorney's  fee,  augmenting  his  claim  to  an  amount  in  excess  of  said  sum; 
and  it  need  hardly  be  added  that  the  plaintiff  herein,  assuming  its  right 
of  action  to  be  nothing  more  nor  less  than  Silva's  assigned  right  of  ac- 
tion, could  not  give  the  superior  court  jurisdiction  over  it  by  asserting 
a  claim  for  the  recovery  of  attorney's  fees  which  are  not  allowable  by 
law  in  such  actions. 

[5]  The  respondent,  however,  insists  that  it  has  given  this  action 
the  nature  and  qualities  of  an  action  in  equity  by  the  averments  in  its 
complaints  to  the  effect  that  the  defendant,  in  making  its  settlement 
with  Silva,  and  taking  his  full  release  knowing  that  Silva  had  or  had~ 
made  a  lawful  claim  for  compensation  against  his  employer,  had  done 
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so  with  the  intent  and  purpose  of  destroying  or  attempting  to  destroy 
any  right  which  this  plaintiff,  as  the  insurer  of  Silva's  employer,  might 
have  to  a  further  recovery  against  the  defendant  in  the  event  of  its  pay- 
ment of  such  lawful  claim  pursuant  to  the  provisions  of  the  Workmen's 
Compensation  Act  We  are  unable,  however,  to  perceive  that  the  legal 
status  of  the  plaintiff's  right  of  action  is  in  any  wise  changed  by  this 
averment*  If  at  the  time  of  the  defendant's  alleged  settlement  with 
Silva  tie  had  a  lawful  claim  against  his  employer  arising  out  of  his  in- 
jury, the  making  of  such  claim  had  operated,  under  the  forgoing  clauses 
of  the  Workmen's  Compensation  Act,  to  transfer  to  his  employer  or  the 
tatter's  insurer  Silva's  right  of  action  for  damages  against  the  defendant 
as  fully  as  though  he  executed  a  written  assignment  of  his  cause  of  ac- 
tion. This  being  so,  no  settlement  which  the  defendant  made  with  Silva 
could  have  been  effectual  to  destroy  or  impair  the  already  transferred 
right  of  action  in  the  employer  or  insurer,  no  matter  what  the  defend- 
ant's intent  or  purpose  might  have  been  in  any  settlement  which  it  might 
thereafter  make  with  Silva;  and  hence  the  averment  of  such  intent  or 
purpose  would  be  immaterial  as  affecting  the  nature  of  the  plaintiff's 
right  of  action. 

If,  on  the  other  hand,  the  said  Silva  did  not  have  or  had  not  made 
a  lawful  claim  against  his  employer  or  the  tatter's  insurer  at  or  prior 
to  the  time  of  his  said  settlement  with  the  defendant,  then  his  said  set- 
tlement and  receipt  and  release  in  full  of  all  his  claims  for  damages 
would  have  been  effectual  to  destroy  any  subsequently  assigned  right 
of  action;  and  in  such  event  the  plaintiff's  averment  of  the  defendant's 
intent  and  purpose  as  to  that  effect  would  be  equally  immaterial  to  its 
asserted  cause  of  action. 

Our  conclusion  from  the  foregoing  views  is  that  the  plaintiff's  as- 
signed right  of  action  against  the  defendant  to  recover  the  sum  of  $212.- 
82  upon  a  claim  which  had  its  origin  in  the  damages  which  its  assignor 
Silva  was  entitled  to  recover  by  reason  of  his  injuries  suffered  through 
the  defendant's  negligence  was  strictly  a  legal  action  for  damages  in  a 
sura  less  than  $300,  over  which  the  superior  court  had  no  original  jurisdic- 
tion, and  hence  that  the  defendant's  demurrer  on  that  ground  should 
have  been  sustained. 

This  view  of  the  case  renders  immaterial  the  other  points  discussed 
upon  this  appeal. 

The  judgment  is  reversed,  with  direction  to  the  trial  court  to  enter 
an  order  dismissing  the  action. 

We  concur:     Waste,  P.  J.;   Kerrigan,  J. 


DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

Second  District,  Division  1,  California. 


MARYLAND  CASUALTY  CO.  et  al. 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al.     (Civ.  269L)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— "COURSE  OF  EMPLOYMENT." 

Where  an  employee,  while  driving  an  automobile  with  which  he  was 
not  familiar  and  which  was  owned  by  a  fellow  employee,  who  accompanied 
him  on  business  for  his  employer,  was  killed  in  a  collision  with  an  electric 

*  Decision  rendered,  Dec.  20,  19ia    178  Pac.  Rep.  542. 
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car,  no  injunction  being  laid  upon  them  by  their  employer  as  to  who 
should  operate  the  machine  or  what  kind  should  be  used,  he  was  acting 
within  the  course  of  his  employment  within  Workmen's  Compensation  Act 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375(1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— "WILLFUL  MISCONDUCT." 

Where  an  employee  on  his  master's  business  was  killed  in  collision 
with  an  electric  car,  while  driving  an  automobile,  his  unfamiliarity  with 
that  particular  kind  of  machine  constituted  negligence  on  his  part  only, 
and  not  willful  misconduct  so  as  to  defeat  an  award  of  compensation 
under  the  Workmen's  Compensation  Act 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  380.) 

(Fok*  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Willful  Misconduct) 

Proceedings  under  the  Workmen's  Compensation  Law  (St  1917,  p. 
831)  by  Mrs.  Dora  E.  Showalter  and  Roland  L.  Showalter,  a  minor,  by 
his  guardian  ad  litem  and  trustee,  Mrs.  Dora  E.  Showalter,  claimants,  to 
recover  for  the  death  of  F.  R.  Showalter,  employee,  opposed  by  the 
Maryland  Casualty  Company,  insurer,  and  the  Union  Hardware  &  Metal 
Company,  employer.  From  an  award  of  the  Industrial  Accident  Com- 
mission in  favor  of  claimant,  the  insurer  and  employer  bring  certiorari. 
Award  affirmed. 

H.  W.  Kidd,  of  Los  Angeles,  for  petitioners. 

Christopher  M.  Bradley,  of  San  Francisco,  for  respondents. 

James,  J.  Certiorari  to  review  proceedings  and  determination  made 
by  the  Industrial  Accident  Commission  under  which  there  was  an  award 
of  compensation  to  the  widow  of  F.  R.  Showalter.  Showalter  was  an 
employee  of  petitioner  Union  Hardware  &  Metal  Company.  He  died  as 
a  result  of  injuries  received  by  collision  between  an  interurban  electric 
car  and  an  automobile  which  he  was  driving.  There  is  no  dispute  as  to 
Showalter  having  been  in  the  employ  of  the  company  mentioned  on  the 
day  when  the  injuries  were  received,  or  that  he  was  at  the  time  traveling 
from  the  city  of  Los  Angdes  to  the  city  of  San  Pedro  on  business  of  his 
employer.  Petitioners  contend,  however,  that  tmder  the  evidence  no 
award  should  have  been  made,  because  of  the  willful  misconduct  of  the  de- 
ceased, and  because  Showalter,  at  the  lime  be  suffered  the  injuries,  was  not 
performing  an  act  in  the  course  of  or  growing  out  of  his  employment.  The 
testimony  heard  by  the  commission  showed  that  Showalter  and  one 
MacKenzie  were  employed  at  the  large  mercantile  establishment  of  the 
petitioner  Union  Hardware  &  Metal  Company;  that  they  were  subject 
to  the  orders  of  the  secretary;  that  the  secretary  desired  them  to  go  to 
the  city  of  San  Pedro  and  make  the  acquaintance  of  certain  agents  of  a 
shipbuilding  plant.  This  for  the  purpose  of  facilitating  sales  between 
the  company  and  the  shipbuilders.  The  secretary  designated  the  day  on 
which  the  men  were  to  go,  and  the  two  employees  started  on  the  morning 
of  the  day  mentioned  to  make  the  journey.  MacKenzie  owned  a  small 
automobile  which  he  was  in  the  habit*  of  using  on  the  business  of  the 
company,  and  for  the  use  of  which  compensation  was  made  to  him — 
at  least  he  was  reimbursed  for  the  fuel  used.  Showalter  also  owned  an 
automobile  of  a  different  kind.  The  secretary  of  the  corporation  testified 
that  after  arranging  for  the  trip  of  the  two  men,  he  heard  talk  between 
them  to  the  effect  that  they  would  take  Showalter's  machine.    They  did 
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not  do  this,  but  started  on  the  trip  in  the  small  machine  owned  by  Mac- 
Kenzie.  No  dipute  is  made  but  that,  in  so  far  as  the  choice  of  an  auto- 
mobile was  concerned,  it  was  immaterial  to  the  company  what  machine 
was  used,  and  that  whatever  selection  was  made  in  that  regard  the  com- 
pany approved  of  it.  Tt  appeared  that  Showalter  was  an  experienced 
driver  of  an  automobile.  He  was  not,  however,  accustomed  to  the  use 
of  the  kind  of  machine  used  for  the  particular  trip  which  was  undertaken 
on  the  day  in  question.  After  leaving  the  more  congested  portion  of  the 
city,  Mackenzie,  who  had  operated  the  machine  up  to  that  point,  ex- 
changed seats  with  Showalter,  and  Showalter  proceeded  from  then  on 
to  guide  and  control  the  machine.  The  men  had  proceeded  to  a  point 
on  South  Main  street,  where  an  interurban  car  line  crossed  that  thor- 
oughfare, and  at  that  point  the  automobile  was  struck  by  a  trolley  car. 
MacKenzie  testified  at  the  hearing  before  the  commission,  and  was  asked 
to  state  the  circumstances.    We  quote  portions  of  his  testimony: 

"We  saw  the  car,  and  we  kind  of  slowed  down,  and  Mr.  Showalter 
was  not  used  to  driving  a  Ford  car,  and  we  never  realized  any  danger 
when  we  first  saw  the  car." 

MacKenzie  further  stated  that  the  car  was  from  150  to  200  feet  away 
when  they  saw  it.  The  following  further  testimony  was  given  by  this 
witness : 

'XJ.  Was  it  coming  at  a  good  rate  of  speed?  A.  Apparently  it  was, 
from  the  way  it  strudc  the  machine.  Q.  What  kind  of  a  driver  was 
Mr.  Showalter?  A.  He  was  a  very  careful  man.  Q.  In  your  opinion, 
was  he  exercising  due  care  and  caution  at  this  particular  time  A. 
Absolutely.  Q.  Then  what,  in  your  opinion,  was  responsible  for  the 
accident?  A.  His  lack  of  knowledge  of  the  machine.  That  is  the  only 
thing  that  I  can  account  for  it  ♦  ♦  ♦  Q.  You  were  showing  him  how 
to  operate  a  Ford  car  when  this  accident  happened?  A.  Yes,  sir.  I 
showed  him  different  points  on  it.  Q.  And  isn't  it  further  a  fact  that 
it  was  at  his  request  that  you  let  him  drive  the  car?  A.  Yes,  sir.  Q. 
Didn't  he  say  to  you  in  substance  that  he  wanted  to  learn  how  to  drive 
a  Ford  car?  A.  Yes,  he  said  he  would  like  to  learn.  Q.  And  it  was  at 
that  time  that  you  let  him  take  the  wheel  of  the  car?  A.  No,  we  talked 
machines  quite  a  long  time  going  down  there.  He  was  quite  enthusiastic 
about  mechanics  and  so  forth,  and  we  were  talking  of  different  machines, 
and  he  was  asking  me  different  points  on  the  machine  and  so  forth,  and 
he  seemed  to  understand  parts  of  it,  and  other  parts  he  did  not  under- 
stand, and  I  tried  to  explain  to  him  what  he  didn't  understand  *  *  * 
Q.  What,  if  any,  change  was  there  in  the  speed  of  your  automobile  from 
the  time  you  first  saw  the  car  until  the  accident  occurred?  A.  As  I  say, 
the  car  kind  of  slowed  down  at  first.  Q.  The  automobile?  A.  Yes.  Q. 
Did  you  say  anything  to  Mr.  Showalter  about  slowing  up?  A.  Yes,  I 
called  his  attention  to  it  I  said,  'There  is  a  car.  Roily;  I  think  we  had 
better  slow  down  a  little  bit'  Q.  What,  if  anything,  did  he  say  to  you 
in  reply?  A.  He  slowed  the  car  down.  Q.  What  do  you  think  was  the 
cause  of  the  accident?  A.  I.  think  the  cause  of  the  accident  was  simply 
his  not  being  familiar  with  the  machine.  *  ♦  ♦  Q.  Didn't  the  car  sud- 
denly shoot  ahead  just  before  the  accident  happened — ^the  automobile,  I 
mean?  A.  It  seems  to  me  that  it  did;  as  far  as  I  can  remember,  it  did. 
*  *  *  Q.  And  it  was  the  first  time  he  had  ever  driven  a  Ford  car? 
A.  Yes." 

The  motorman  of  the  electric  car  which  collided  with  the  automobile 
testified  that  he  saw  MacKenzie  immediately  after  the  accident,  and  that 
MacKenzie  came  up  to  him  and  told  him  that  he  had  told  Showalter  to 
"go  ahead;  he  cotild  make  it"  MacKenzie  testified  that  he  had  no 
recollection  one  way  or  the  other  about  having  made  that  statement. 

Jl,  2]  In  our  opinion,  this  evidence  fails  to  sustain  the  contention  of 
petitioners  that  at  the  time  Showalter  suffered  his  injuries  he  was  not 
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engaged  in  an  act  arising  out  of  his  employment,  or  that  he  was  guilty 
of  willful  misconduct.  It  was  conceded  that  the  men  had  the  right  to 
travel  by  an  automobile  of  their  own  choosing,  and  the  employer  laid 
no  injunction  upon  them  as  to  who  should  operate  the  machine.  No 
doubt,  by  the  conduct  of  -Showalter,  the  risk  of  injury  was  enhanced  be- 
cause of  his  lack  of  familiarity  with  the  machine  he  was  engaged  in 
driving,  but  contributory  negligence  constituted  no  defense.  The  case 
is  not  unlike  that  shown  in  Rideout  Co.  v.  Pillsbury  et  al.,  173  Cal.  132, 
159  Pac.  435.  There  a  deck  hand  working  on  a  barge  fell  from  the  deck 
of  the  same  and  was  drowned.  It  was  shown  that  his  duties  consisted 
only  of  helping  to  unload  the  barge;  that  the  loading  had  been  done 
and  the  barge  was  on  its  way  from  San  Francisco  to  Oakland,  at  which 
latter  place  it  was  to  be  unloaded.  The  deck  hand  had  no  duties  to  perform 
during  the  voyage.  There  was  a  house  provided  for  the  men  to  remain 
in  while  crossing  the  bay,  and  they  were  free  to  amuse  themselves  there 
if  they  chose.  The  dedc  hand  did  not  remain  in  the  Tiouse,  but  was 
observed  by  another  employee  outside  on  the  deck,  leaning  against  a 
post,  apparently  asleep.  This  employee  took  hold  of  the  deck  hand's 
clothing  and  aroused  him  saying:  "Frank,  you  crazy?  Come  on  inside." 
The  deck  hand  answered:  "No;  leave  me  alone."  He  was  left  there, 
and  later  his  body  was  found  floating  in  the  waters  of  the  bay.  An 
award  was  made  by  the  commission  and  affirmed  by  the  Supreme  Court. 
In  that  case  it  is  plain  that  the  employee  was  negligent  in  leaving  the 
safe  place  provided  by  his  employer  for  his  accommodation  and  remaining 
upon  deck  and  going  to  sleep  in  a  place  where  he  was  likely  to  be  thrown 
overboard.  Assuredly  he  greatly  added  to  the  risks  of  his  employment, 
but  such  act  on  his  part  constituted  negligence  only,  which  was  no  bar 
to  a  recovery  under  the  statute.  In  Elk  Grove  Union  High  School  Dist. 
V.  Industrial  Accident  Commission,  34  Cal.  App.  589,  168  Pac.  392,  it  is 
said : 

"A  person  is  not  to  be  denied  compensation  under  the  Compensation 
Act  merely  because  his  injury  has  been  superinduced  by  mismanaging  the 
duties  of  his  employment,  tmless  such  mismanagement  amotmts  to  willful 
misconduct" 

Had  orders  been  given  by  the  employer  of  Showater  forbidding  him 
to  operate  any  particular  automobile  which  might  be  used  on  the  business 
of  the  company,  then  perhaps  a  violation  of  that  injunction  might  amount 
to  willful  misconduct  U.  S.  Fidelity,  etc.,  Co.  v.  Industrial  Accident 
Com'n,  174  Cal.  616,  at  page  621,  163  Pac.  1013.  As  we  have  before 
stated,  however,  no  such  instructions  were  given  to  Showalter  or  Mac- 
Kenzie;  the  men  had  freedom  of  choice  as  to  the  automobile  to  be  used, 
and  so  also  apparently  as  to  the  driver  who  might  operate  it  And  so  we 
conclude  that  the  act  of  Showalter  in  driving  the  automobile  at  the  time 
in  (][ue8tion  was,  in  view  of  his  inexperience  in  the  handling  of  that 
particular  machine,  a  mere  act  of  negligence  which  was  the  proximate 
cause  of  the  injury,  but  which  act  in  no  way  interposed  as  a  bar  to 
prevent  an  award  of  compensation  being  made. 

The  total  award  made  by  the  commission  to  the  widow,  for  herself 
and  a  minor  child,  was  the  sum  of  $5,004.98.  Assuming  that  the  reason- 
ableness of  an  award  is  subject  to  review  in  this  proceeding,  we  are  not 
prepared  to  agree  with  petitioners  that  the  award  as  made  was  for  an 
unreasonable  amount  Its  amount  was  within  the  limit  fixed  by  the 
statute.  We  think  that  there  was  sustantial  evidence  to  sustain  the 
findings  of  the  commission,  and,  this  being  true,  it  is  the  duty  of  the 
court  to  affirm  the  award.  Southern  Pac.  Co.  v.  Industrial  Accident 
Com'n  (Sup.)  170  Pac.  822. 

The  award  is  affirmed.        ^ 

We  concur:    Conrey,  P.  J.;  Myers,  Judge  pro  tem. 
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SUPREME  COURT  OF  COLORADO. 


ARKANSAS  VALLEY  RY.,  LIGHT  &  POWER  CO. 

V. 

BALLINGER.     (No.  9261.)* 

1.  MASTER    AND    SERVANT— ELECTION    TO    TAKE    UNDER 

WORKMEN'S    COMPENSATION    LAW  —  PLEADING    AND 

PROOF. 

Where  defendant  did  not  plead  that  either  deceased  or  his  employer 
were  subject  to  the  Workmen's  Compensation  Law,  the  court  did  not  err 
in  refusing  to  allow  defendant  to  introduce  testimony  in  support  of  de- 
fense that  plaintiff,  deceased's  wife,  had  filed  her  claim  for  compensation 
with  the  Industrial  Commission. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  401.) 

Error  to  District  Court,  Teller  County;  John  W-  Sheaf  or.  Judge. 

Action  by  lola  Ballinger  against  the  Arkansas  Valley  Railway,  Light 
&  Power  Company,  a  corporation.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed- 

William  J.  Miles,  of  Denver,  for  plaintiff  in  error. 
Frank  J.  Hangs,  of  Cripple  Creek,  for  defendant  in  error. 

Scott,  J.  This  an  action  by  defendant  in  error,  plaintiff  below,  to  re- 
cover damages  on  account  of  the  death  of  her  husband,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  power  company. 

The  defendant  company  was  engaged  in  supplying  electric  power  and 
machinery  to  its  patrons  in  the  Cripple  Creek  mining  district.  In  this 
case  it  had  employed  the  Colorado  Trading  &  Transfer  Company,  then 
engaged  in  the  business,  among  other  things,  of  moving  machinery  and 
materials  in  and  about  the  district,  to  move  two  electric  transformers, 
then  located  at  its  Los  Angeles  distributing  station  to  another  point. 

One  Yates  was  in  charge  of  the  trading  compan/s  work  of  handling 
and  moving  heavy  machinery,  and,  working  with  and  under  the  direc- 
tion of  Yates,  the  plaintiffs  husband  was  employed.  These  men  proceed- 
ed with  teams  to  the  distributing  station  for  the  purpose  of  moving 
the  transformers*  At  the  time,  Mr.  Nevatt  who  had  charge  of  the 
station  for  the  defendant  was  absent-  He  lived,  however,  with  his  fam- 
ily in  a  part  of  the  building.  Yates  asked  Mrs.  Nevatt  which  of  the 
transformers  was  to  be  moved.  She  thereupon  called  her  husband  over 
the  telephone,  who  advised  her,  and  which  information  she  conveyed 
to  Yates.  Yates  and  Ballinger  then  proceeded  to  place  the  transformer 
on  a  truck  operated  on  a  track  and  for  that  purpose,  and  moved  the 
truck  with  the  transformer  toward  the  door.  The  men  then  discovered 
that  the  transformer  would  not  go  under  the  door,  this  being  a  door  that 
was  raised  and  lowered  by  means  of  a  cable  and  pulley.  Yates  then  asked 
Mrs.  Nevatt  to  advise  her  husband  of  this  fact  and  for  instructions  in 
the  premises.  Nevatt  then  instructed  that  the  door  be  removed,  and 
testifies  that  he  ordered  it  removed  south  and  placed  south  of  the  door- 
way. 

In  the  meantime  an  employee  of  defendant,  relative  of  Mrs.  Nevatt, 
and  apparently  employed  about  the  premises,  advised  Yates  of  the  loca- 
tion of  a  lightning  arrester  and  that,  it  was  made  to  carry  the  main 

♦Dedsion  rendered,  Jan.  6,  1919.    178  Pac.  Rep.  566. 
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current  of  electricity  and  asked  them  to  be  careful  to  guard  against  con- 
tact with  it.  This  man  afterward  and  before  the  accident  turned  on  the 
current  in  the  arrester,  which  seemed  to  make  so  much  noise  and  cause 
so  many  sparks  as  to  frighten  Ballinger,  who  was  unused  to  electrical 
machinery.  Yates  and  Ballinger  poceeded  to  move  the  door  toward  the 
north,  but,  after  moving  it  some  distance,  were  unable  to  proceed  for 
/the  reason  that  the  cable  which  had  been  spliced  at  the  point  would  not 
go  through  the  pulley.  Yates  then  found  that  it  would  be  necessary  to 
remove  the  device  from  the  pulley  in  order  for  the  cable  to  pass  over  it. 
He  discovered  that  there  were  two  electric  wires  running  above  the  pul- 
ley and  asked  of  the  watchman  as  to  whether  or  not  they  were  charged, 
and  who  advised  him  that  they  were  not,  but  were  "dead"  wires. 

He  then  secured  a  ladder  and  instructed  Ballinger  to  go  upon  it 
and  release  the  device.  This  Ballinger  did  and  with  a  monkey-wrendi 
undertook  to  turn  the  nut  on  the  bolt  holding  the  device.  In  doing  this 
the  wrench  slipped  from  the  nut,  striking  one  of  the  two  wires  which 
was  in  fact  charged  with  electricity,  Ballinger  thereby  receiving  the  cur- 
rent, from  the  effect  of  which  he  lost  control  of  his  muscles  and  sank  or 
fell  on  the  arrester,  where  he  received  the  shock  that  finally  caused  his 
death. 

It  appears  that  the  wire  which  was  so  struck  by  the  wrench  was 
bare,  or  not  insulated,  for  a  space  of  about  two  inches  at  that  point 
The  door  was  covered  on  both  sides  with  sheet  iron,  and  the  testimony 
is  that,  if  Ballinger  had  one  hand  on  the  door,  this  would  create  a  short 
circuit  causing  the  current  to  pass  through  his  l>ody. 

Verdict  and  judgment  was  rendered  for  the  plaintiff. 

[1,  2]  The  plaintiff  in  error  contends  that  the  court  erred  in  refusing 
to  permit  it  to  introduce  testimony  in  support  of  its  defense  alleging  that 
the  plaintiff  had  filed  her  claim  for  compensation  with  the  Industrial  Com- 
mission under  the  Workmen's  Compensation  Law,  and  that  thereby,  and 
bv  operation  of  law,  she  had  assigned  whatever  right  or  cause  of  action 
she  may  have  had  against  the  defendant  on  account  of  the  death  of  her 
husband,  and  is  not  now  the  owner  of  said  claim. 

The  court  permitted  such  testimony  in  the  absence  of  the  jury,  but 
exchided  the  same  from  the  jury. 

The  defendant  did  not  plead  that  either  Ballinger  or  his  employer, 
the  Colorado  Trading  &  Transfer  Company,  were  at  the  time  subject  to 
the  provisions  of  the  Workmen's  Compensation  Law  (Laws  1915,  c 
1/9),  which  is  a  necessary  prerequisite  to  recovery  under  that  law,  and 
for  such  reason  alone  the  testimony  was  properly  excluded. 

But  the  testimony  offered  shows  that  the  plaintiff  did  not  make  any 
such  application.  What  she  did  was  to  write  the  commission  a  letter 
stating  the  fact  of  the  acddent  and  death  of  her  husband  and  that  she 
would  apply  for  compensation-  The  commission  replied  to  this  letter 
inclosing  an  application  blank,  but  nothing  further  was  done  This  can- 
not constitute  an  election  under  the  law,  even  though  the  parties  had 
been  subject  to  its  provisions,  which  does  not  appear  dther  from  the 
pleadings  or  proof  offered. 

[3]  It  is  further  contended  that  the  court  erred  in  giving  the  jury 
instruction  No.   10,  over  the  objection  of  defendant,  as  follows: 

"You  are  instructed  that  the  defendant  was  bound  to  exerdsc  the 
highest  skill,  most  consummate  care  and  caution,  and  the  utmost  dili- 
gence and  foresight  in  the  maintenance  and  timely  inspection  of  its  elec- 
trical plant  which  was  attainable  consistent  with  the  practical  conduct 
of  its  business,  according  to  the  best-known  methods  of  the  said  business 
so/"f  ^"°^  *°     "  *'*"^  °^         acddent  in  question,  to  protect  aU  per- 

It  is  urged  that  the  defendant  in  this  case  may  be  charged  with  the 

exerase  of  ordinary  care  only.  »         itu  uic 

The  substance  of  this  instruction  has  been  approved  by  this  court 
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in  Denver  Electric  Co.  v.  Simpson,  21  Colo.  371,  41  Pac.  499,  31  L.  R. 
A.  566,  Denver  Con.  Elec  Co-  v  Lawrence,  31  Colo.  301,  73  Pac.  39, 
and  Colo.  Springs  Elec.  Co.  v.  Soper,  38  Colo.  126,  88  Pac.  161,  and  may 
be  regarded  as  the  well-settled  law  in  this  state  in  such  cases. 

The  defendant  imdertakes  to  distinguish  the  facts  of  these  cases  from 
those  of  the  case  at  bar  and  presents  the  argument  that  the  care  imposed 
by  those  cases  had  reference  only  to  the  duty  of  the  company  in  relation 
to  the  safety  of  the  public,  outside  and  away  from  its  power  station,  while 
in  this  case  the  accident  occurred  within  the  four  walls  of  its  power 
room,  and  toward  those  who,  with  full  knowledge  of  the  character  of  the 
place,  enter  therein  for  their  own  purposes. 

As  to  the  latter  statement,  there  is  no  testimony  in  the  record  to  in- 
dicate that  cither  Yates  or  Ballinger  had  special  knowledge  of  electricity 
or  electrical  appliances,  while  there  is  positive  testimony  that  Ballinger 
did  not.  The  place  was  one  where  defendant  received  and  distributed 
electric  current,  where  it  stored  and  kept  transformers,  where  there  must 
always  be  great  danger,  and  where  its  duty  to  avoid  such  danger  was  at 
least  high,  if  not  greater  in  degree  than  could  be  expected  at  possibly 
any  other  point  within  its  operations-  To  this  place  it  directed  the  em- 
ployer of  the  deceased  to  perform  a  service  for  it-  It  was  its  clear  duty 
to  exercise  the  highest  degree  of  care  and  to  use  its  utmost  degree  of 
caution  and  foresight,  consistent  with  the  practical  conduct  of  its  opera- 
tions there  to  be  transacted,  to  avoid  such  an  accident  as  occurred. 

This  duty  applies  to  any  one  lawfully  engaged  upon  the  premises.  The 
rule  is  stated  in  9  R.  C.  L.  p.  1206,  to  be : 

"This  duty  of  using  the  necessary  skill  and  prudence  to  prevent  in- 
jury to  persons  coming  in  contact  with  their  wires  is  imposed  upon 
electric  companies,  not  only  as  regards  the  public  generally,  but  also 
with  respect  to  any  individual  engaged  in  a  lawful  occupation  in  a  place 
where  he  is  eniitled  to  be.  Such  persons  are  not  trespassers  or  licensees 
bound  to  take  the  premises  in  the  condition  in  which  they  find  them." 

[4]  It  is  further  urged  in  substance  that  the  shock  received  from 
the  wire  above  the  door  was  not  the  proximate  cause  of  the  death  of 
Ballinger,  but  that  it  occurred  by  reason  of  his  own  negligence  in  mov- 
ing the  door  in  the  direction  of,  and  hence  being  near,  the  arrester  so  as 
to  fall  upon  it,  when  if  they  had  moved  the  door  in  the  opposite  direc- 
tion he  would  not  have  been  near  the  arrester  and  could  not  have  fallen 
upon  it.  The  fact  is  that,  but  for  the  wire  being  defective  and  charged 
with  electricity  contrary  to  the  representation  made  to  the  deceased  by 
the  watchman  in  charge,  there  is  no  indication  that  the  accident  would 
have  occurred  at  all.  There  was  sufficient  proof  in  this  respect  to  justify 
the  jury  in  finding  that  this  defective  wire  so  charged  was  the  proximate 
cause  of  the  accident.  • 

In  Birsch  v  Citizens'  Electric  Co-,  36  Mont.  574,  93  Pac.  940,  a  hod- 
carrier,  working  on  a  scaffold  near  a  wall  being  constructed,  slipped  and 
involuntarily  threw  out  his  hand,  which  came  in  contstct  with  one  of  de- 
fendant's wires  heavily  charged  with  electricity,  which,  as  in  the  case  at 
bar,  caused  him  to  fall  and  to  be  severely  injured  by  the  fall.  The  court 
said: 

"So  far  as  the  injuries  received  by  plaintiff  from  coming  in  contact 
with  the  wire  directly  are  concerned,  we  think  it  is  a  fair  inference  from 
the  evidence  that  the  negligence  of  the  defendant  was  the  proximate 
cause  thereof.  At  least,  we  are  satisfied  that  it  was  a  matter  properly 
submitted  to  the  jury  for  its  determination.  This  is  the  holding  of  the 
Supreme  Court  of  Massachusetts  in  Griffin  v.  United  Electric  Light  Co., 
164  Mass.  492,  49  Am.  St.  Rep.  477,  41  N.  E.  675,  32  L.  R.  A.  400,  a  case 
somewhat  similar  in  its  facts.  Certainly,  it  cannot  be  said  that  plaintiff^s 
accidental  slipping  was  per  se  negligence  on  his  part.  In  this  state  the 
law  presumes  that  the  plaintiff  exercised  ordinary  care" 

In  this  case  it  must  be  assumed  that  the  wire  causing  the  injury  was 
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iitsulated  as  a  necessary  precaution  against  injury,  and,  if  the  defendant 
permitted  a  part  of  this  wire  to  become  and  remain  without  insulation,  it 
failed  to  exercise  the  caution  which  itself  regarded  as  necessary,  for  it 
did  not  know  of  the  defect,  it  could  by  the  exerdse  of  proper  diligence 
have  known  of  the  defective  condition. 

Beside^,  the  workman  before  attempting  to  remove  the  device  made 
particular  inquiry  of  the  employee  then  present,  as  to  whether  or 
not  the  wire  was  charged  with  electridty  and  was  expressly  told  that  it 
was  not. 

[5]  It  is  contended  that  this  workman  was  not  authorized  to  make 
such  a  statement  for  the  reason  that  he  was  not  in  fact  in  charge  of  the 
premises  by  authority.  He  was  an  employee  of  defendant;  assumed  to 
speak  for  it;  and  in  the  presence  of  the  deceased  and  his  foreman  Yates 
was  exerdsing  control  and  authority,  by  turning  on  the  heavy  voltage 
through  the  arrester.  It  was  for  the  jury  to  say  whether,  in  view  of 
all  the  facts  and  drcumstances,  the  deceased  and  his  foreman  were 
justified  in  believing  this  workman  was  speaking  and  acting  with  knowl- 
edge and  authority  to  do  so. 

[6]  We  think  the  question  of  negligence  on  the  part  of  defendant, 
and  that  of  alleged  contributory  negligence  on  the  part  of  the  deceased, 
were  properly  submitted  to  the  jury. 

The  judgment  is  affirmed. 

Hill,  C.  J.,  and  Garrigues,  J.,  concur. 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


CUNNINGHAM 

V. 

DONOVAN  ET  AL.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—"ARISING  OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 
%Where  a  coal  hauler,  engaged  on  a  very  hot  day  in  shoveling  coal 

from  a  wagon  at  a  place  where*  there  was  no  shade,  was  stricken  with 

a  heat  or  sunstroke,  and  later  died,  the  injury  was  one  arising  out  of  his 

employment  within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Course  of  Emplojrment) 

Appeal  from  Superior  Court,  New  Haven  County;  William  S.  Case, 
Judge. 

Proceedings  by  Margaret  Cunningham,  under  the  Workmen's  Com- 
pensation Act,  to  obtain  compensation  for  the  death  of  Robert  Cunning- 
ham, her  husband,  opposed  by  John  F.  Donovan  and  others.  From  a 
judgment  of  the  Superior  Court  vacating  an  award  of  the  compensation 
commissioner,  the  applicant  appeals.  Error,  judgment  set  aside,  and  cause 
remanded  with  direction. 

"♦Decision  rendered,  Feb.  19,  1919.    105  AU.  Rep.  622. 
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Robert  Cunningham  was  employed  by  the  defendant  Donovan  as  a 
teamster  on  a  coal  wagon,  and  in  connection  with  that  service  to  assist 
in  loading  and  unloading  coal  thereon  and  therefrom.  About  9, o'clock 
in  the  forenoon  of  August  1,  1917,  he  left  his  employer's  yard  with  a 
wagon  containing  two  tons  of  coal  for  the  purpose  of  making  delivery 
of  it  at  a  point  about  a  mile  distant.  The  day  was  an  excessively  hot 
one,  as  had  been  several  days  immediately  preceding.  Upon  his  arrival 
at  the  place  of  delivery  he  rested  a  few  minutes,  and  then  began  to  shovel 
out  tile  coal.  There  was  no  shade  at  the  point  where  the  wagon  was 
standing,  and  the  direct  rays  of  the  sun  beat  upon  him  as  he  worked.  Be- 
tween 10  and  11  o'clock,  when  he  had  already  shoveled  out  about  half 
of  his  load,  he  was  overcome  by  the  heat,  got  out  of  the  wagon,  and  laid 
down  upon  the  grass  beside  it.  After  \y\ng  there  a  few  minutes  he  got 
up,  staggered  through  the  next  yard,  and,  after  proceeding  a  few  hundred 
feet,  collapsed,  striken  with  a  heat  or  sunstroke.  Later  in  the  same  day 
he  died  therefrom. 

Heatstroke  or  sunstroke,  as  it  is  also  called,  is  caused  by  a  disturbance 
of  the  portion  of  the  brain  controlling  the  regulation  of  heat  in  the  human 
body.  Cunningham's  employment  did  not  expose  him  in  a  substantially 
greater  degree  to  heat  and  the  effects  of  the  sun  than  that  to  which 
others  in  the  same  cmplojrment  were  exposed,  and  did  not  expose  him 
in  a  greater  degree  than  many  other  out-of-door  workers  were  exposed. 
His  exposure  in  his  emplo3rment  was,  however,  far  greater  than  the  ex- 
posure of  the  community,  and  the  risk  to  him  from  heat  and  the  effects 
of  the  sun  were  substantially  greater  than  that  of  the  community. 

Thomas  P.  Dunne  and  Arthur  B.  O'Brien,  both  of  Meriden,  for 
appellant. 

Philip  Pond  and  William  H.  Hitchings,  both  of  New  Haven,  for 
appellees. 

Prentice,  C.  J.  (after  stating  the  facts  as  above).  Upon  the  hearing 
before  the  commissioner  two  controlling  inquiries  were  presented,  upon 
both  of  which  the  defendants  contended  for  a  negative  reply,  to  wit: 
(1)  Did  the  deceased,  in  succumbing  to  a  heat  or  sunstroke,  suffer  a 
personal  injury  within  the  meaning  of  our  Workmen's  Compensation  Act 
(Pub.  Acts  1913,  c.  138);  and  (2),  if  so,  did  that  injury  arise  out  of 
his  emplo3rment? 

Before  us  defendant's  counsel  abandoned  their  contention  as  to  the 
first  of  these  inquiries,  and  conceded  that  under  our  recent  decision  in 

Ahem  v.  Spier,  93  (lonn.  ,  105  Atl.  340,  the  commissioner  was  not 

in  error  in  his  conclusion  that  the  deceased  received  a  personal  injury 
within  the  meaning  of  the  statute.  Their  second  claim,  that  the  injury 
did  not  arise  out  of  his  employment,  which  the  court  below  susatined, 
was,  however,  strenuously  pursued. 

The  principles  applicable  in  determining  whether  or  not  an  employee's 
injury  is  to  be  regarded  as  arising  out  of  his  employment  were  fully 
discussed  and  declared  in  Larke  v.  Hancock  Mutual  Life  Ins.  Co.,  90 
Conn.  303,  97  Ati.  330,  L.  R.  A.  1916E,  584.  There,  speaking  generally, 
we  said  that: 

"If  the  nature  of  the  employment,  or  the  conditions  under  which  it 
was  pursued,  or  the  exposure  to  injury  it  entails,  or  the  doing  of  some- 
thing incidental  to  the  employment,  was  a  proximate  cause  of  an  injury, 
it  arises  out  of  the  employment."  90  Conn.  309,  97  Atl.  322,  L.  R.  A. 
1916E,  584. 

Speaking  more  specifically  upon  the  subject  of  exposure  as  a  factor 
in  determining  whether  a  resuhing  injury  is  to  be  regarded  as  arising 
out  of  the  injured  person's  employment,  we  said  that  the  test  was  to  be 
found  in  the  answer  to  the  inquiry  whether  or  not  the  employee  was 

Vol.  Ill — Comp.  28. 
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• 

injured  as  a  result  of  a  greater  exposure  to  the  cause  of  injury  than  that 
to  which  persons  generally  in  that  locality  were  subjected.    90  Conn.  309, 

97  Atl.  322,  L.  R.  A.  1916E,  584.    In  Ahren  v.  Spier,  93  Conn. ,  105 

Atl.  340,  we  reiterated  the  same  principle,  in  substance,  when  we  said  that : 

"An  employment  will  be  the  proximate  cause  of  an  injury  when  it 
is  the  natural  and  necessary  incident  of  the  employment  or  when  the 
employment  brings  with  it  greater  exposure  to  injurious  results  than 
those  to  which  persons  generally  in  that  locality  are  exposed,  and  such 
injurious  result  occurs  in  the  course  of  that  employment." 

The  commissioner's  finding  in  the  present  case  is  that  the  deceased's 
exposure  was  far  greater  than  that  of  the  community  generally,  and  the 
risk  from  heat  and  the  effects  of  the  stm  substantially  greater  than  that 
of  the  community.  Applying  the  prescribed  test  to  these  facts  as  foimd, 
the  right  of  the  claimant  to  receive  an  award  of  compensation  is 
established  if  the  finding  is  to  stand. 

The  reasons  why  it  should  not  stand  are  not  apparent  to  us.  Con- 
ditions indicative  of  the  deceased's  special  exposure  to  risk  from  the 
effects  of  the  sun  and  heat  are  not,  to  be  sure,  as  pronounced  as  they 
are  in  the  case  of  the  heat  victifn  in  Ahem  v.  Spier,  93  Conn.  — —,  105 
Atl.  340.  But  the  subordinate  facts  found  plainly  disclose  the  existence 
of  such  conditions.  Cunningham,  at  the  time  he  was  overcome,  was 
engaged  in  shoveling  coal,  a  task  alike  strenuous  and  well  calculated  to 
aggravate  the  normal  effects  of  a  superheated  atmosphere  and  the  rays 
of  a  hot  sun.  He  was  shoveling  coal  from  a  wagon  which,  presumably 
from  its  use,  was  blackened  wiA  coal  dust,  and  therefore  especially  at- 
tractive of  the  sun's  rays.  As  he  was  shoveling  he  necessarily  disturbed 
the  coal,  thus  presumably  discharging  into  the  air  he  breathed  more  or 
less  dust.  It  is  apparent,  therefore,  that  his  emplojrment  differentiated 
his  exposure  to  physical  harm  from  that  to  which  fiie  members  of  the 
community  generally  were  exposed.  The  peril  which  he  faced  was  made 
up,  not  njcrely  of  the  conditions  produced  by  the  heat  .and  the  rays  of  the 
sun  beating  down  upon  him,  but  of  those  conditions,  plus  those  other 
aggravating  ones  which  attended  the  work  which  he  was  doing  in  the 
pursuit  of  his  employment. 

There  is  error,  the  judgment  of  the  court  setting  aside  the  com- 
missioner's award  is  set  aside,  and  the  cause  remanded  for  the  rendition 
of  a  judgment  affirming  the  award  of  the  commissioner. 

The  other  Judges  concurred. 


SUPREME  COURT  OF  ERRORS  OF  CONNECTICUT. 


RICCIO 

V, 

MONTANO  ET  AL.* 

3  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION— 
ADMISSIONSl-CONSIDERATION  BY  COMMISSIONER. 
Statements  of  adjuster,  who  aM>eared  before  workmen's  compensation 
commissioner  as  representative  of  both  employer  and  insurer,  to  obtain, 
as  prescribed  by  Pub.  Acts  1913,  c.  138,  §  22,  as  amended  by  Pub  Acts 
1915,  c.  288,  §  14,  approval  of  voluntary  compensation  agreement,  to  the 
effect  that  deceased  had  been  struck  on  the  face  with  a  board  or  plank, 

♦Decision  rendered,  Feb.  19,  1919.  105  Atl.  Rep.    625. 
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was  properly  considered  by  the  commissioner  in  making  his  finding  and 
award,  in  view  of  Workmen's  Compensation  Act,  §  25. 

(For  other  cases,  see  Master  and  g^rvant,  Dec.  Dig.  §  415.) 

Appeal  from  Superior  Court,  Hartford  County;    Lucien  F.  Burpee,. 
Judge. 

Proceeding  for  compensation  by  Maddalena  M.  Riccio  against  Antonio 
Montano  and  another.  Award  of  compensation  commissioner  in  favor 
of  claimant  was  set  aside  by  the  superior  court,  and  claimant  appeals. 
Error,  and  judgment  setting  aside  commissioners'  award  set  aside,  and 
cause  remanded,  for  rendition  of  judgment  affirming  the  award- 

The  commissioner's  finding  is  to  the  following  effect:  Antonio  Riccio, 
the  claimant's  husband,  was  employed  by  the  defendant  Montano.  While 
so  employed  there  had  been,  for  two  or  three  days  prior  to  February  1, 
1917,  and  on  that  day  there  continued  to  be,  some  pimples  on  his  check. 
On  that  day  he  was  hit  upon  these  pimples  by  a  board  or  plank  used  in 
concrete  construction.  As  a  result  of  this  blow  an  infection  of  a  virulent 
form  appeared  on  and  about  the  injured  part,  such  as  would  have  not 
appeared  in  the  absence  of  an  injury.  The  infection  increased  until  two 
days  later,  when  a  physician  was  called.  February  6th  the  patient  was 
removed  to  a  hospital,  and  on  the  following  day  he  died.  The  immediate 
cause  of  death  was  pneumonia,  which  in  turn  was  induced  by  the  blow 
and  the  resulting  infection  or  physical  weakness,  between  which  blow  and 
the  death  there  was  an  unbroken  chain  of  causation  and  effect. 

With  his  finding  and  award  the  commissioner  filed  a  memorandum, 
made  a  part  thereof,  in  which  he  stated  that  the  only  real  doubt  he  enter- 
tained in  the  case  was  whether  or  not  Riccio  sustained  the  injury  claimed 
and  found,  but  that  he  was  of  the  opinion  that  the  statement  of  one 
Pfanensmith,  the  adjuster  of  the  insurer  defendant,  made  to  him  at  a 
preliminary  conference,  established  that  fact.  The  occasion  referred  to 
was  one  when  counsel  for  the  claimant  and  Pfanensmith,  representing 
both  the  insurer  and  the  employer  defendant,  appeared  before  the  com- 
missioner to  obtain,  as  prescribed  by  section  22  of  Chapter  138  of  the 
Public  Acts  of  1913,  as  amended  by  section  14  of  chapter  288  of  the  Public 
Acts  of  1915,  his  approval  of  the  voluntary  agreement  which  the  parties 
had  entered  into.  At  that  time,  in  the  presentation  of  the  situation  to  the 
commissioner  for  his  official  action,  Pfanensmith,  in  elaborating  the  state- 
ment made  by  claimant's  counsel,  told  the  commissioner,  among  other 
things,  that  the  deceased  had  on  January  1st  been  struck  on  his  face  by 
a  board  or  plank,  opening  up  one  of  the  pimples,  which  had  already  formed 
a  3cab  and  a  pus  deposit.  Upon  the  conclusion  of  the  statements  of  the 
representatives  of  the  parties,  the  commissioner  decided  that  he  ought 
not  to  approve  of  the  agreement  made,  and  that  the  case  was  one  which 
it  was  his  duty  to  hear.  Such  hearing  was  later  had,  evidence  presented 
l^  the  parties  heard,  and  the  award  appealed  from  made- 

The  appeal  to  the  superior  court  was  based  upon  two  grounds,  to  wit : 
(1)  That  the  commissioner  erred  in  finding  that  Riccio  received  an  injury 
by  being  struck  in  the  face  by  a  board  or  plank;  and  (2)  that  he  erred 
in  finding  that  there  was  a  causal  connection  between  such  injury  and 
Ricdo's  death.  The  particular  irregularity  charged  in  support  of  the 
defendants'  contention  that  the  commissioner  erred  in  reachmg  his  con- 
clusion that  the  deceased  was  injured  as  stated  consisted  of  his  having 
taken  cognizance  of  Pfanensmith's  statement  above  recited,  and  in  forming 
his  conclusion  in  part  at  least  upon  it  The  court  found  that  this  com- 
plaint was  well  founded,  and  set  aside  the  award  for  that  cause  alone. 

Ralph  O.  Wells,  of  Hartford,  for  appellant. 
Edward  W.  Broder,  of  Hartford,  for  appellee. 
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Prentice,  C.  J.  (after  stating  the  facts  as  above).  The  commis- 
sioner's finding  of  the  vital  fact  that  Riccio  received  an  injury  by  being 
struck  in  the  face  by  a  board  or  plank  would  find,  in  the  evidence  adduced 
at  the  hearing  held  by  him  following  his  disapproval  of  the  voluntary 
agreement,  sufficient  support  to  place  it  beyond  the  reach  of  successful 
attack,  did  the  record  stop  there.  It,  however,  contains  a  memorandum 
by  the  commissioner,  filed  with  and  made  a  part  of  his  finding  and  award, 
which  shows  that  in  arriving  at  his  conclusion  upon  that  feature  of  the 
case  he  relied,  in  part,  at  least,  if  not  chiefly,  upon  a  statement  or  ad- 
mission of  Pfanensmith  made  upon  the  occasion  when  the  parties,  through 
their  representatives,  appeared  before  the  commissioner,  as  the  law  re- 
quired, to  secure  his  approval  of  the  voluntary  agreement  which  they  had 
made.  The  information  thus  conveyed  by  the  memorandum  rendered  it 
incumbent  upon  the  superior  court,  upon  the  appeal  to  it,  to  inquire 
whether  or  not  the  commissioner,  in  making  his  finding  and  award,  was 
justified  in  taking  co^izance  of  Pfanensmith's  statement,  and  for  us  on 
this  appeal  to  determme  whether  or  not  it  acted  correctly  in  answering 
that  inquiry  in  the  negative,  and  in  consequence  setting  aside  the  com- 
missioner's award* 

The  reasons  urged  in  support  of  the  court's  action  in  ruling  that  the 
commissioner  was  in  error  in  making  a  finding  based  either  in  whole  or 
in  part  upon  Pfanensmith's  statement  are  three,  to  wit:  (1)  That  Pfanen- 
smith was  without  authority  to  speak  in  a  way  to  bind  the  defendants; 
(2)  that  his  statement,  having  had  for  its  sole  purpose  the  compromise 
of  a  disputed  claim,  was  incompetent;  and  (3)  that  the  statement,  made 
when  and  where  it  was,  was  not  properly  before  the  commissioner  as  a 
matter  to  be  considered  by  him  in  making  his  finding  and  award,  or  at  any 
stage  of  the  compensation  proceedings  subsequent  to  that  at  which  it  was 
made. 

[1]  The  first  of  these  reasons  is  not  well  founded-  The  record  shows 
that  Pfanensmith  was  the  insurer  defendant's  adjuster,  and  that  he  ap- 
peared before  the  commissioner  as  the  representative  of  both  the  defend- 
ants to  obtain  his  official  sanction  to  a  voluntary  agreement  of  the  parties 
in  interest  upon  the  subject  of  compensation.  Whether  or  not  he  was  an 
attorney  at  law,  he  was  entitled  to  represent  the  defendants  before  the 
commissioner  (section  25  of  the  Compensation  Act),  and  his  statement 
and  admissions  as  such  representafive  were  as  much  those  of  his  princi- 
pals, and  as  binding  upon  them,  as  those  of  an  attorney  would  have 
been.  Representation  by  a  person  authorized  to  practice  in  our  courts 
would  not  have  given  that  representative  any  higher  standing  as  an 
agent  of  the  defendants  authorized  to  bind  them  by  his  words  or  action. 
[2]  The  objection  that  the  statement  was  improperly  considered,  since 
it  was  made  in  furthierance  of  a  compromise  settlement,  represents  a 
misconception  of  the  scope  of  the  rule  in  that  regard. 

"It  is  never  the  intendment  of  the  law  to  shut  out  the  truth,  but  to 
repel  any  inference,  which  may  arise  from  a  proposition  made,  not  with 
design  to  admit  the  existence  of  a  fact,  but  merely  to  buy  one's  peace. 
If  an  admission,  however,  is  made  because,  it  is  a  fact,  the  evidence  to 
prove  it  is  competent,  whatever  motive  may  have  prompted  the  declara- 
tion.''   Hartford  Bridge  Co.  v.  Granger,  4  Conn.  142,  148. 

"Proposals  made  while  a  compromise  is  in  treaty  between  the  parties 
cannot  be  offered  in  evidence,  but  conversations  in  which  an  independent 
fact  is  disclosed  may  be  admitted  to  prove  it"  Broschart  v.  Tuttle,  59 
Colin  1,  23,  21  Atl.  925,  931  (11  L.  R.  A.  33). 

Pfanensmith's  statement,  in  the  nature  of  an  admission,  was  made  as 
one  of  fact.  It  was  made  unqualifiedly  and  without  reservation,  and  as 
embodying  facts  which  should  influence  the  commissioner's  action. 

[3]  The  claim  that  the  commissioner  had  no  right  to  consider  ad- 
missions of  fact  which  may  have  been  made  upon  the  occasion  of  the  first 
appearance  of  the  parties  or  their  representatives  before  him  is  one  which 
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is  unmindful  of  the  jurisdiction  conferred  upon  compensation  commis- 
sioners under  our  law,  the  peculiar  nature  of  their  functions,  only  quasi 
judicial,  the  scope  of  their  powers  and  duties,  and  the  informal  character 
of  their  procedure  differentiating  it  from  that  in  civil  actions,  and  relieving 
it  in  large  measure  from  conformity  to  the  more  technical  rules  applicable 
to  them. 

Under  the  law  the  commissioner  was  given  full  jurisdiction  to  de- 
termine what  compensation  should  be  made  by  Riccio's  employer  on 
account  of  his  death  from  injuries  received  while  engaged  in  that  employ- 
ment, to  whom  it  should  be  made,  what  its  amount  and  terms  within 
statutory  limitations  should  be,  and  whether  it  should  be  made  in  accord- 
ance with  a  voluntary  agreement  or  pursuant  to  his  direct  order  made 
after  the  hearing.  The  matter  in  its  entirety  and  in  all  its  aspects  was 
essentially  a  single  one,  committed  by  the  law  to  him  for  his  determina- 
tion, and  formed  in  effect  one  cause.  It  mattered  not  whether  it  was  be- 
fore him  for  approval  of  the  voluntary  agreement  under  section  22  of 
the  act,  or  for  an  independent  investigation  and  decision,  after  a  hearing 
of  such  evidence  as  the  parties  might  care  to  present,  as  provided  in  sub- 
sequent sections,  or  in  the  course  of  events  for  both  purposes.  In  either 
case  it  was  there  for  his  consideration  in  some  phase  of  a  single  inquiry 
and  for  a  single  ultimate  determination  that  he  was  to  reach-  Accordingly 
any  material  fact  that  came  to  his  official  knowledge  in  his  disposition  of 
the  matter  was  one  that  he  was  entitled  to  utilize  in  any  stage  of  the 
proceedings  which  might  be  had  before  him  to  that  end,  and  in  the  de- 
termination of  his  ultimate  official  action. 

The  right  of  the  commissioner  to  make  use  of  Pfanen§mith's  state- 
ment is  further  established  by  the  provisions  of  section  25  of  the  act, 
wherein  it  is  provided  that  commissioners  shall  not  be  bound  by  the  or- 
dininary  common-law  or  statutory  rules  of  evidence  or  procedure,  but 
may  make  inquiry  in  such  manner  through  oral  testimony  or  written  and 
printed  records  as  shall  be  best  calculated  to  ascertain  the  substantial 
rights  of  the  parties  and  carry  out  justly  the  spirit  of  the  act.  Here  is 
statutory  authority  fully  justifying  the  commissioner  in  taking  cognizance 
of  Pfanensmith's  statement  that  the  deceased  was  struck  in  the  manner 
found,  clearly  and  distinctly  made  to  him  for  his  guidance  in  the  per- 
formance of  his  official  duty. 

Counsel  for  the  defendants  in  their  brief  present  the  further  conten- 
tion that,  even  if  the  court  erred  in  setting  aside  the  award  for  the  cause 
stated  in  its  memorandum,  its  action  was  nevertheless  correct,  in  view  of 
the  other  groynd  contained  in  the  reasons  of  appeal,  and  not  passed  upon 
by  the  court,  to  wit,  that  the  commissioner  erred  in  finding  that  there 
was  a  causal  connection  between  the  blow  upon  Riccio's  face  and  his 
death.  It  is  unnecessary  to  dwell  upon  this  claim  further  than  to  observe 
that  the  commissioner's  conclusion  in  this  regard  finds  a  reasonable 
foundation  for  it  in  the  medical  testimony  presented,  and  must  therefore 
stand. 

There  is  error,   the  judgment  of  the  court   setting   aside  the   com- 
missioners' award  is  set  aside,  and  the  cause  remanded  for  the  rendition 
of  a  judgment  affirming  the  award  of  the  commissioner. 
The  other  judges  concurred. 
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SUPREME  COURT  OF  ILLINOIS. 


CHICAGO  STEEL  FOUNDRY  CO. 

INDUSTRIAL  COMMISSION   et  al-    (No.   12286.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— PROCEEDINGS. 

If  there  is  in  the  record  any  competent  evidence  upon  which  the 
finding  of  the  Industrial  Commission  can  be  based,  the  Supreme  Court 
will  not  weigh  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— EVIDENCE. 

In  such  case,  held  that  there  was  competent  evidence  tending  to  sus- 
tain the  finding  that  the  injury  arose  out  of  and  in  the  course  of  em- 
ployment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— PROCEEDINGS. 

An  objection  that  an  employee,  who  was  awarded  additional  compen- 
sation by  the  arbitrator  for  a  minor  operation  found  necessary  because 
first  operation  was  not  wholly  successful,  forfeited  his  right  to  compen- 
sation, or  some  part  thereof,  by  refusal  to  submit  to  a  second  operation 
is  waived  by  a  failure  to  assign  it  as  a  ground  for  review  before  the 
Industrial  Commission. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[4].) 

Error  to  Circuit  Court,  Cook  Coimty;   Oscar  M.  Torrison,  Judge. 

Proceeding  by  Albert  Schultz  for  compensation  under  the  Workmen's 
Compensation  Act  against  the  Chicago  Steel  Foundry  Company,  employer. 
The  Industrial  Commission  made  an  award  in  favor  of  claimant,  and,  the 
award  being  affirmed  on  certiorari  brought  by  the  employer  against  the 
Industrial  Commission,  the  employer  brings  error.    Affirmed. 

MacChesney,  Becker,  Angerstein  &  Rollo,  of  Chicago  (Nathan  Wil- 
liam MacChesney,  Thomas  C.  Angerstein,  and  George  W.  Angerstein, 
all  of  Chicago,  of  counsel),  for  plaintiff  in  error. 

Charles  W.  Lamborn  and  John  A.  Ulrich,  both  of  Chicago,  for  de- 
fendant in  error. 

Stone,  J.  The  circuit  court  of  Cook  county  affirmed  the  award  of 
the  Industrial  Commission  in  favor  of  the  defendant  in  error,  Albert 
Schultz,  for  injuries  received  by  him  while  in  the  employment  of  plain- 
tiff in  error. 

[1]  Plaintiff  in  error  contends  the  judgment  is  erroneous,  on  the 
ground  that  the  finding  of  the  Industrial  Commission  was  based  on  in- 
competent and  improper  evidence  and  on  erroneous  legal  conclusions,  and 
that  there  was  no  competent  evidence  upon  which  said  finding  could  be 
based.  The  rule  is  well  settled  that  if  there  is  in  the  record  any  com- 
petent eviderice  upon   which   the   finding  of   the  Industrial   Commission 

♦  Decision  rendered,  Feb.  20,  1917.    122  N.  E.  Rep.  150. 


Digitized  by 


Google 


1$19]        CHICAGO  S.  F.  CO.  v.  IND.  COM'N  fit  AL.    (III.)        591 

can  be  based  this  court  will  not  weigh  the  evidence.  Munn  v.  Industrial 
Board,  274  111.  70,  113  N.  E.  110;  Parker- Washington  Co.  v.  Industrial 
Board,  274  111.  498,  113  N.  E.  976;  Pekin  Cooperage  Co.  v.  Industrial 
Com.,  285  111.  31.  120  N.  E.  530. 

[2]  It  is  contended  by  plaintiff  in  error  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  the  employment  of  defendant  in  error. 
Schultz,  who  was  employed  to  do  general  carpenter  work  in  and  about 
the  plant  and  yard  of  the  plaintiff  in  error,  was  injured  while  assisting 
in  the  carrying  of  railroad  iron  to  be  used  in  the  construction  of  a 
switch  track  in  the  yards  of  the  plaintiff  in  error,  which  track  was  the 
property  of  and  being  installed  by  the  plaintiff  in  error.  Schultz  testified 
that  he  was  directed  by  the  superintendent  of  plaintiff  in  error  to  assist 
in  the  work  in  which  he  was  injured,  and  was  then  so  engaged  by  reason 
of  such  direction.  This  testimony  is  not  positively  denied  by  the  super- 
intendent, who  testified  that  he  did  not  remember  Schultz  ever  having 
worked  on  said  track,  but  that  the  plaintiff  in  erro^;  occasionally  shifted 
the  men  about  as  the  necessity  arose.  Other  witnesses,  employees  of 
plaintiff  in  error,  testified  to  the  same  effect.  There  was  competent  evi- 
dence in  the  record  fairly  tending  to  sustain  the  finding  of  the  Industrial 
Commission  that  the  injury  arose  out  of  and  in  the  course  of  the  em- 
ployment of  the  defendant  in  error. 

[3]  It  appears  that  a  hernia  developed  from  the  injury  in  question. 
Schultz  was  operated  on  for  this  hernia  on  August  15,  1916,  remaining  in 
the  hospital  till  September  5th,  by  which  time  the  wound  of  the  operation 
appeared  to  have  healed.  There  remained,  however,  a  soreness  in  the 
region  of  the  hernia  which  at  times  was  accompanied  by  vomiting.  Schultz 
was  again  placed  in  the  hospital  on  February  14,  1917,  for  observation, 
remaining  there  until  February  25th  after  which  time  he  was  reported 
by  the  doctors  in  charge  to  have  recovered  with  the  exception  of  the 
pain  in  the  region  of  the  hernia,  which  they  found  due  to  an  adhesion  of 
a  nerve  to  the  scar  tissue.  They  also  reported  that  such  would  be  re- 
lieved by  a  minor  operation  dissecting  out  said  nerve  from  this  scar 
tissue,  which  would  require  4  additional  weeks  for  healing.  The  arbi- 
trator made  an  award  of  24  weeks'  temporary  total  disability,  4  weeks  of 
which  was  for  the  proposed  operation  to  relieve  the  nerve  referred  to. 
Plaintiff  in  error  agreed  before  the  arbitrator  that  if  Lherie  was  any 
liability  for  compensation  the  plaintiff  in  error  would  provide  for  this 
last-named  operation.  That  operation  was  not  performed.  Plaintiff  in 
error  filed  its  petition  for  review  with  the  Industrial  Commission,  the 
sole  ground  assigned  in  the  petition  being  that  the  award  was  contrary 
to  the  law  and  evidence.  There  was  no  assignment  as  ground  for  review 
before  the  Industrial  Commission  that  defendant  in  error  refused  to 
submit  to  the  second  operation.  The  Industrial  Commission  s€?t  aside  the 
finding  of  the  arbitrator,  and  on  the  evidence  taken  before  the  arbitrator 
and  by  the  Industrial  Commission  on  review  made  an  award  of  68  weeks 
for  temporary  total  disability.  No  finding  was  made  by  the  Industrial 
Commission  as  to  whether  or  not  the  defendant  in  error  refused  to  sub- 
mit to  the  second  operation  or  that  such  a  refusal  would  be  unreasonable. 
It  is  here  urged  for  the  first  time  that  the  defendant  in  error  forfeited 
his  right  to  said  compensation,  or  some  part  thereof,  by  his  refusal  to 
submit  to  the  second  operation.  This  objection  is  one  that  might  be 
waived  by  failure  to  assign  it  as  ground  for  review  before  the  Industrial 
Commission,  and  must  be  held  to  have  been  so  waived.  It  is  therefore 
too  late  to  raise  it  now  for  the  first  time.  Stoors  v.  Industrial  Com.,  285 
111.  595,  121  N.  E.  267;  Chicago  Packing  Co.  v.  Industrial  Board,  282 
IlL  497.  118  N.  E.  727;  American  Milling  Co.  v.  Industrial  Board,  279 
m,  560.  117  N.  E.  147. 

The  circuit  court  did  not  err  in  affirming  the  finding  of  the  Industrial 
Commission  and  in  entering  judgment  on  the  award,  and  its  judgment  will 
be  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


CITY  O^  ROCK  ISLAND 

V. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al.   (No.  12290.)* 

1.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— "ORDINANCES." 

In  a  proceeding  by  a  street  sweeper  for  compensation  for  injuries 
received  when  run  down  by  an  automobile,  city  traffic  ordinances  are  not 
"ordinances"  within  the  Workmen's  Compensation  Act,  §  3,  par.  (b), 
division  8,  and  liability  cannot  be  predicated  on  the  ground  that  the  em- 
ployment was  one  in  which  municipal  ordinances  were  imposed  for  pro- 
tection of  employees  and  the  public. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  364.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Ordinance.) 

2.  MASTER  V  AND    SERVANT  —  WORKMEN'S    COMPENSATION 

ACT— "EMPLOYERS"— CITIES. 

Cities  and  incorporated  villages  are  "employers"  within  the  meaning 
and  intent  of  the  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 

(For  other  definitions,  see  Words  and  Phrases.  First  and  Second 
Series,  Employer.) 

4.  MASTER    AND    SERVANT  —  WORKMEN'S    COMPENSATION 
ACT— "STRUCTURE"— "REPAIRING  OR  MAINTAINING." 
A  city  street  paved  with  asphalt  is  a  "structure"  within  Workmen's 
Compensation  Act,  §  3,  par.  (b),  div.  1,  and  the  sweeping  and  cleaning  of 
such  a  street  is  "repairing  or  maintaining"  the  structure  within  the  sec- 
tion, for  the  presence  of  rubbish  may  cause  the  street  to  be  unsuitable  for 
travel;  hence  a  proceeding  by  a  street  sweeper  struck  by  an  automobile 
falls  within  such  section  (citing  3  Words  and  Phrases,  Second  Series,  211.) 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  364.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Structure.) 

Error  to  Circuit  Court,  Rock  Island  County;  Frank  D.  Ramsay, 
Judge. 

Proceedings  by  Hugh  McGee  for  compensation  under  the  Work- 
men's Compensation  Act,  opposed  by  the  City  of  Rock  Island,  employer. 
A  writ  of  certiorari  issued  to  review  the  finding  and  decision  of  tiie  In- 
dustrial Commission  which  was  awarded  compensation  was  quashed,  and 
the  city  brings  error.    Affirmed. 

John  K.  Scott,  of  Rock  Island,  for  plaintiff  in  error. 
James  F.  Murphy,  of  Rock  Island,  for  defendant  in  error. 

Duncan,  C.  J.  This  writ  of  error  was  sued  out  to  review  the  judg- 
ment of  the  circuit  court  of  Rock  Island  county  quashing  a  writ  of 
certiorari  issued  out  of  that  court  to  review  the  finding  and  decision  of 

♦Decision  rendered,  Feb.  20,  1919.    122  N.  E.  Rep  82. 
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the  Industrial  Commission.  The  hearing  before  the  arbitrator  resulted  in 
an  award  in  favor  of  defendant  in  error,  Hugh  McGee,  against  plaintiff 
in  error,  the  city  of  Rock  Island,  for  the  sum  of  $395.10  for  compensation 
accrued  at  the  time  of  the  hearing,  $48  for  first  aid,  medical,  surgical,  and 
hospital  services,  and  $6 JO  per  week  for  a  total  period  of  416  weeks,  and, 
if  Uving  at  the  expiration  of  that  time,  the  further  sum  of  $17.47  per 
month  during  the  remainder  of  his  life.  The  Industrial  Commission, 
on  review,  confirmed  the  award,  and  the  circuit  court  sustained  the  de- 
cision of  the  commission  and  granted  a  certificate  that  the  case  is  one 
proper  to  be  reviewed  by  this  court. 

The  facts  are  undisputed  and  are  as  follows:  Defendant  in  error 
was  engaged  in  street  sweeping  for  the  city  of  Rock  Island.  His  work 
was  on  a  paved  street  in  said  city,  and  while  engaged  therein  he  was  run 
over  by  an  automobile  driven  by  a  private  individual,  from  which  he  re- 
reived  injuries  to  his  right  hip,  as  a  result  of  which  the  hip  became  stiff, 
the  injury  permanent,  and  defendant  in  error  totally  and  permanently  in- 
capacitated. At  the  time  of  the  injury  there  were  in  force  in  said  city 
certain  ordinances  regulating  the  use  of  the  streets  and  the  speed  thereon 
of  automobiles  and  other  vehicles. 

[1]  Defendant  in  error  justifies  the  award  oh  the  ground  that  the 
enterprise  or  work  in  which  he  was  engaged  at  the  time  of  his  injury,  and 
out  of  and  in  the  course  of  which  his  injury  arose,  was  extrahazardous. 
It  is  insisted  that  the  employment  was  extrahazardous  under  the  pro- 
visions of  the  Workmen's  Compensation  Act  (Laws  1913,  p.  335)  con- 
cerning "maintaining  a  structure,"  and  one  in  which  statutory  or  municipal 
ordinance  regulations  are  imposed  for  the  protection  of  employees  and 
the  public  Plaintiff  in  error  insists  that  neither  section  of  the  act  ap- 
plies to  the  facts  in  this  case,  for  the  reason  that  the  improved  street 
was  not  a  "structure^  within  the  meaning  of  the  statute,  and  that  the 
ordinance  regulations  governing  trafBc  and  speed  on  the  streets  are  not 
such  regulations  as  are  contemplated  in  division  8  of  paragraph  (b)  of 
section  3  of  said  act 

Speed  and  traffic  ordinances  are  not  such  regulations  as  are  within 
the  contemplation  of  division  8  of  paragraph  (b)  of  section  3  of  the 
Workmen's  Compensation  Act.  The  statutory  or  municipal  ordinance 
regulations  referred  to  in  division  8  must  be  such  laws  or  ordinances  as 
are  enacted  or  imposed  with  reference  to  the  employment  The  city 
ordinances  of  the  city  of  Rock  Island  enacted  for  the  purpose  of  regu- 
lating traffic  and  speed  of  automobiles  upon  its  streets  apply  generally  to 
every  person  using  the  public  thoroughfares  of  the  city  and  are  designed 
for  the  protection  of  all  persons  using  such  public  thoroughfares.  They 
have  no  reference  to  the  subject-matter  with  which  said  section  of  the 
Workmen's  Compensation  Act  is  concerned,  and  the  city  is  not  liable  in 
this  case  by  reason  of  any  of  the  provisions  in  said  division  8  ol 
paragraph  (b).    Dietrich  v.  Industrial  Board  (No.  12300)  121  N.  E.  226. 

[2]  Cities  and  incorporated  villages  are  "employers"  within  the 
meaning  and  intent  of  the  Workmen's  Compensation  Act,  Marshall  v. 
City  of  Pekin,  276  111.  187.  114  N.  K  497. 

[3,  4]  This  court  has  held  that,  when  a  public  corporation  is  en- 
gaged in  building  an  ordinary  dirt  road,  it  is  not  engaged  in  an  extra- 
hazardous enterprise.  The  occupation  of  constructing  permanent  roads 
whereon  cement  mixtures  are  formed  and  placed  and  where  rock  is 
crushed  and  placed  thereon  may  be  regarded  as  a  dangerous  occupation. 
The  maintaining  and  repairing  of  such  public  roads  or  of  public  streets 
in  cities  are  the  maintaining  and  repairing  of  a  "structure"  within  the 
meaning  of  division  1  of  paragraph  (b)  of  section  3  aforesaid,  when  the 
maintaining  and  repairing  of  the  same  are,  in  fact,  extrahazardous. 
McUughlin  V.  Industrial  Board,  281  111.  100,  117  N.  E.  819.  The  im- 
proved street  in  question  in  this  case  was  an  asphalt  street,  and  defend- 
ant in  error  was  engaged  in  cleaning  and  sweeping  that  street.     His 
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occui>ation  of  sweeping  and  cleaning  the  street  was  a  dangerous  occupa- 
tion, if  at  all,  only  by  reason  of  the  further  fact  that  the  occupation 
subjected  him  to  the  dangers  of  being  injured  by  passing  automobiles 
or  other  vehicles  for  travel  or  traffic.  It  cannot  be  gainsaid  that  the 
defendant  in  error  was  subjected  to  dangers  of  being  injured  by  such 
passing  autombiles  or  other  vehicles.  The  character  of  the  street  upon 
which  defendant  in  error  was  performing  his  work  subjected  him  to 
greater  hazards  than  of  the  same  had  been  a  common  dirt  street  because 
of  the  fact  that  such  paved  streets  are  so  constructed  as  to  permit  travel 
on  the  whole  width  of  the  street  that  is  paved.  The  street  in  question 
being  in  a  city,  we  may  take  judicial  notice  of  the  fact  that  there  is 
very  much  more  travel  on  the  street  than  there  would  be  on  a  common 
dirt  road  in  the  country,  and  that  the  dangers  to  defendant  in  error 
from  passing  vehicles  while  sweeping  and  cleaning  the  street  were 
very  much  greater  than  would  be  the  danger  to  one  working  upon  a 
dirt  road  in  the  country.  Therefore  the  finding  of  the  Industrial  Com- 
mission that  he  was  engaged  in  an  extrahazardous  occupation  cannot 
be  said  not  to  have  been  supported  by  the  evidence  in  this  case. 

An  improved  street  must  be  held  to  be  a  "structure"  within  the 
meaning  of  the  Workmen's  Compensation  Act. 

"The  sweeping  and  cleaning  of  streets  is  'repairing*  or  'maintaining* 
them,  *  *.  *  for  .the  presence  of  rubbish  dirt,  and  ashes  in  a  street 
may  cause  it  to  be  in  a  bad  state  of  repair  and  in  an  unsuitable  condi- 
tion for  travel,  and  any  act  that  is  reasonably  pecessary  to  put  or  keep 
the  street  in  good  repair  suitable  for  travel  thereon  is  'repairing*  or 
'maintaining*  the  street."    3  Words  and  Phrases,  Second  Series,  211. 

This  court  held  in  Chicago  Qeaning  Co.  v.  Industrial  Board,  283  111. 
177,  118  N.  E.  989,  that  the  business  of  washing  and  cleaning  windows  is 
a  hazardous  occupation  intended  to  be  included  in  the  enumeration  in 
the  Workmen's  Compensation  Act  of  such  occupations  as  relate  to  the 
maintenance  of  buildings.  We  therefore  hold  that  plaintiff  in  error 
was  engaged  in  the  business  or  occupation  of  maintaining  a  structure, 
within  the  meaning  of  division  1  of  paragraph  (b)  of  said  section  3. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


MARK  MFG.  Co. 

V. 

INDUSTRIAL  COMMISSION  et  al.    (No.   12311.)* 

MASTER     AND     SERVANT  —  WORKMEN'S     COMPENSATION 

ACT— "TOTAL  LOSS  OF  USE  OF  HAND." 

Employee,  who  had  previously  lost  part  of  one  finger,  but  neverthe- 
less had  use  of  hand,  who,  as  result  of  later  injury,  not  resulting  in  total 
severance,  totally  lost  use  of  hand,  held  entitled  to  compensation  for 
"total  loss  of  use  of  hand,"  though  with  mechanical  appliance  on  wrist 
he  could  perform  some  manual  labor,  and  though  he  might  have  recovered 
for  first  injury. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [6].) 

♦Decision  rendered  Feb.  20,  1919.    122  N.  E.  Rep.  84. 
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Error  to  Qrcuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  for  compensation 
for  injuries  by  Frank  P.  Criner,  opposed  by  the  Mark  Manufacturing 
Company,  employer.  Compensation  was  awarded  by  the  Industrial  Com- 
mission, the  award  confirmed  by  the  circuit  court,  and  the  employer  brings 
error.     Affirmed. 

W.  J.  Weldon,  of  Chicago,  for  plaintiff  in  error, 
A.  B.  Manion,  of  Chicago,  for  defendant  in  error. 

Dunn,  J.  The  circuit  court  of  Cook  county  confirmed  an  award  of 
the  Industrial  Commission  granting  compensation  from  the  Mark  Manu- 
facturing Company  to  Frank  P.  Criner  under  the  Workmen's  Compensa- 
tion Act  (Kurd's  Rev.  St.  1917,  c.  48,  §§  126-152i).  The  proper  certifi- 
cate having  been  made,  the  company -has  sued  out  a  writ  H:>f  error,  and 
the  only  question  presented  is  whether  there  is  evidence  in  the  record 
justifying  the  finding  that  the  injury  sustained  by  Criner  caused  the 
permanent  and  complete  loss  of  the  use  of  his  left  hand. 

In  the  course  of  Criner^s  work  of  juggling  pig  iron,  his  left  hand 
was  crushed  so  that  the  second,  third,  and  fourth  fingers  were  ampu- 
tated. The  index  finger  was  also  badly  crushed,  and  there  is  a  scar  on 
the  inside  of  the  finger,  which  has  contracted  so  that  the  finger  is  bent 
inward,  is  stiff,  has  very  little  motion,  and  is  always  painful.  The 
palm  of  the  hand  became  infected  and  was  lanced  several  times.  At  the 
time  of  the  hearing  before  the  commission,  eight  months  after  the  injury, 
it  was  soft,  more  hollow  than  the  right  hand,  and  there  had  been  some 
sloughing  of  the  tissues.  The  thumb  was  not  injured,  and  can  be  used 
in  connection  with  the  bent  and  stiffened  index  finger  and  the  stump 
of  the  second  finger  to  pick  up  small  articles,  to  assist  in  dressing,  to  but- 
ton  a  coat,  or  do  similar  small  acts.  Previous  to  this  accident  Criner  had 
received  another  injtiry,  and  the  second  finger  of  his  left  hand  had  been 
amputated  between  the  first  and  second  joints.  A  further  amputation  of 
one-half  inch  to  three-quarters  of  an  inch  resulted  from  the  present  in- 
jury, leaving  about  one-fourth  of  the  middle  phalanx  in  position.  Three 
months  after  the  injury  Criner  returned  to  work  for  the  plaintiff  in 
error,  but  his  work  was  of  a  different  character  and  for  less  pay.  The 
character  of  his  work  is  not  clearly  shown,  but  he  testified  that  he  did 
it  with  one  hand  by  resting  the  handle  of  a  scoop  across  the  wrist  of  the 
other  arm,  using  an  appliance  fastened  around  the  wrist. 

The  Workmen's  Compensation  Act  provides  for  the  pajrment  of  com- 
pensation for  the  loss  of  a  finger  or  the  permanent  and  complete  loss  of 
the  use  of  it,  at  the  rate  of  50  per  cent  of  the  average  weekly  wages, 
for  35  weeks  for  the  index  finger,  30  weeks  for  the  second  finger,  20 
weeks  for  the  third,  and  15  weeks  for  the  fourth;  and  for  the  loss  of 
a  hand  or  the  permanent  and  complete  loss  of  its  use,  50  per  cent,  of  the 
average  weekly  wages  for  150  weeks.  The  award  was  based  upon  the 
permanent  and  complete  loss  of  the  use  of  the  left  hand.  The  conten- 
tion of  the  plaintiff  in  error  is  that  it  should  have  been  based  upon  the 
loss  of  the  index,  third,  and  fourth  fingers,  and  should  not  have  exceeded 
50  per  cent,  of  the  average  weekly  wages  for  70  weeks.  It  is  further  con- 
tended that,  even  if  there  was  a  complete  loss  of  the  use  of  the  hand, 
the  previous  loss  of  a  part  of  the  second  finger  would  have  entitled  the 
defendant  in  error  to  an  award  of  30  weeks'  compensation  if  the  Work- 
men's Compensation  Act  had  been  in  force  at  the  time  of  that  injury, 
and  therefore  the  compensation  for  the  present  injury  should  not  have 
extended  beyond  120  weeks. 

The  permanence  of  the  loss  of  use  is  apparent,  and  while  the  defend- 
ant in  error  is  able  to  perform  some  acts  with  his  thumb  and  the  re- 
mains of  his  finger,  they  are  not  of  such  a  character  as  to  be  of  an^  prac- 
tcal  value  in  manual  labor — at  least  there  was  evidence  from  which  the 
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arbitrator  and  the  commission  might  reasonably  have  arrived  at  that 
conclusion.  The  fact  that  by  the  use  of  a  mechanical  appliance  or  some 
substitute  for  the  hand  the  defendant  in  error  is  able  to  perform  manual 
labor  to  some  extent  is  not  inconsistent  with  the  complete  loss  of  the  use 
of  the  hand  for  practical  work  "The  incapacity  of  use  need  not  be 
tantamount  to  an  actual  severance  of  the  hand;  it  is  enough  that  the 
normal  use  *  *  *  has  been  taken  entirely  away."  In  re  Meley, 
219  Mass.  136,  106  N.  E.  559;  Floccher  v.  Fidelity  &  Deposit  Co.,  221 
Mass.  54,  108  N.  E.  1032;  Lemieux  v.  Contarctors'  Mutual  Liability  Ins. 
Co.,  223  Mass.  346,  111  N.  E.  782;  Rockwell  v.  Lewis,  168  App.  Div.  674, 
154  N.  Y.  Supp  893. 

Though  tlie  defendant  in  error  had  previously  lost  a  part  of  one  fin- 
ger, he  had  the  use  of  the  hand,  with  a  capacity  somewhat  reduced  by 
reason  of  the  defect.  The  fact  that  his  hand  was  not  perfect  did  not 
render  its  loss  any  less  complete.  As  the  result  of  his  injury  he  has 
totally  lost  the  use  of  the  hand,  which  he  previously  had,  and  under  the 
statute  he  is  entitled  to  compensation  for  that  loss.  Wabash  Railway 
Co.  V.  Industrial  Com.  (No.  12274)  286  111.  194,  121  N.  E.  569;  In  re 
Branconnier,  223  Mass.  273,  111  N.  E.  792;  Schwab  v  Emporium  Forestry 
Co.,  216  N.  Y.  712,  111  N.  E.  1099.  The  fact  that  he  might  have  re- 
covered for  the  first  injury  did  not  reduce  the  amount  of  compensation 
to  which  he  is  entitled  for  the  loss  of  the  use  of  his  hand. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


♦  »♦ 


SUPREME  COURT  OF  ILLINOIS, 

GONES 

FISHER.  (11956.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURIES    BY    THIRD    PERSONS  —  ALTERNATIVE 

REMEDY. 

Under  Workmen's  Compensation  Act,  §  29,  providing  for  adjustment 
of  compensation,  where  an  employee,  who  as  well  as  his  employer  has 
elected  to  come  under  the  act,  is  injured  by  a  third  person,  who  is  not 
under  the  act,  the  employee  need  not  elect  between  compensation  under  the 
act  and  damages  at  common  law,  but  may  prosecute  both  actions  at  the 
same  time. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  354.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—INJURIES  BY   THIRD   PERSONS^RIGHT  TO   PROCEEDS 

OF  JUDGMENT. 

Under  Workmen's  Compensation  Act,  §  29,  providing  for  adjustment 
of  compensation  where  the  employee  is  injured  by  the  act  of  a  third 
person,  the  employee,  after  the  employer  has  indemnified  himself  by 
suing  the  third  person,  is  entitled  to  the  entire  balance  of  the  judgment 
recovered  if  more  than  sufficient  for  such  indemnification. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  389.) 

♦Decision  rendered,  Feb.  20,  1919.    122  N.  E.  Rep.  95. 
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3.  MASTER   AND   SERVANT— WORKMEN'S   COMPENSATION- 
RIGHT  TO  BRING  SUIT. 

Where  an  employee  is  injured  by  the  action  of  a  third  person,  who  is 
not  under  the  Compensation  Act,  the  employer  may  sue  for  the  entire 
damages,  either  in  his  own  name  or  in  that  of  his  employee,  or  ma^  con- 
tinue any  suit  begun  in  the  name  of  such  employee  after  his  liability  is 
fixed. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  389.) 

5.  MASTER   AND   SERVANT— WORKMEN'S    COMPENSATION— 
PROCEEDS  OF  JUDGMENT— DISTRIBUTION. 
Where  an  employee  under  the  Workmen's  Compensation  Act  is  in- 
jured by  the  negilgence  of  a  third  person  not  under  the  act,  and  suit  is 
brought  either  by  the  employee  or  the  employer,   and   more  than   the 
compensation  fixed  by  the  act  is   recovered,   the  court  may  by  order 
distribute  the  proceeds  as  between  the  employee  and  employer. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  389.) 

Appeal  from  Circuit  Court,  Vermillion  County;  Walter  Brewer, 
Judge. 

Action  by  C.  B.  Gones  against  J  G.  Fisher  on  the  case.  Judgment 
for  defendant,  and  plaintiff  appeals.  Reversed  and  remanded,  with  direc- 
tions. 

Walter  T.  Gunn  and  Thomas  A.  Graham,  both  of  Danville,  for  ap- 
pellant. 

Ralph  M.  Jinkins,  of  Fairmount,  and  Lindley,  Penwell  &  Lindley, 
of  Danville  (Walter  C.  Lindley,  of  Danville,  of  counsel),  for  appellee. 

Duncan,  C.  J.  Appellant,  C.  B.  Gones,  be^an  this  action  on  the  case 
in  the  circuit  court  of  Vermillion  county  against  appellee,  J.  C.  Fisher, 
the  Illinois  Printing  Company,  and  Newton  Shields  for  damages  for 
personal  injuries,  charing  in  his  declaration  that  while  he  was  in  the 
exercise  of  reasonable  care  for  his  own  safety  he  was  injured  by  the 
negligence  of  the  defendants  in  operating  an  automobile.  A  verdict  of 
$5,000  was  recovered  by  appellant,  upon  which  judgment  was  entered. 
On  appeal  to  the  Appellate  Court  of  the  Third  District  the  judgment 
was  reversed;  the  court  holding  that  there  was  no  liability  against  the 
Illinois  Printing  Company  and  Newton  Shields,  and  the  cause  was  re- 
manded for  further  proceedings  against  appellee.  Upon  reinstatement 
in  the  circuit  court  the  suit  was  dismissed  as  to  the  defendants  the 
Illinois  Printing  Company  and  Newton  Shields,  and  an  amended  declara- 
tion containing  practically  the  same  averments  against  appellee  as  were 
in  the  original  declaration  was  filed  against  him  alone.  Appellee  filed 
pleas  of  tihe  general  issue,  the  statute  of  limitations,  and  five  special 
pleas.  Afterwards  he  withdrew  the  plea  of  the  statute  of  limitations, 
and  thereupon  the  court  overruled  appellant's  demurrer  to  the  five  special 
pleas.  Appellant  elected  to  stand  by  his  demurrer.  The  court  entered 
judgment  in  bar  of  the  action,  and  the  appellant  has  appealed  directly 
to  this  court  on  the  ground  that  the  constitutionality  of  section  29  of 
the  Workmen's  Compensation  Act  (Kurd's  Rev.  St.  1917,  c.  48,  §  152b) 
is  involved. 

Three  of  the  special  pleas  alleged,  in  substance,  that  appellant  at 
the  time  of  his  alleged  injuries  was  employed  by  a  copartnership,  Schmitt 
&  Leachman;  that  both  appellant  and  his  employer  had  elected  to  be 
bound  by  the  Workmen's  Compensaticm  Act  and  were  within  its  pro- 
visions, and  that  appellee  had  elected  not  to  be  bound  by  that  act;  that 
appellant's  injuries  occurred  in  the  course  of  and  arose  out  of  his  em- 
ployment, and  were  not  proximately  caused  by  the  negligence  of  his 
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employers  or  their  emi^oyees;  that  appellant  had  agreed  to  accept,  and 
had  accepted  from  his  employers  for  his  injuries,  the  sum  of  $1,000 
under  the  Workmen's  Compensation  Act;  that  this  action  is  not  main- 
tained in  appellant's  name  by  his  employers,  wherefore  no  cause  of  ac- 
tion arose  against  appellee  in  favor  of  appellant,  and  he  could  not 
maintain  the  action,  but  any  action  for  his  alleged  injuries  could  be 
maintained  or  continued  only  by  his  employers  in  their  name  or  in  the 
name  of  the  appellant.  The  other  special  pleas  contained  substantially 
the  same  averments  as  the  first  three  special  pleas,  except  that  they 
contained  no  averments  that  appellee  had  or  had  not  elected  to  come 
under  the  Workmen's  Compensation  Act. 

The  pleas  were  based  on  sections  6  and  29  of  the  Workmen's  Com- 
pensation Act  (  sections  132,  152b),  the  first  of  which  provides  that  no 
common-law  or  statutory  right  to  recover  damages  for  injury  or  death 
sustained  by  an  employee  while  engaged  in  the  line  of  his  duty  as  such 
employee,  other  than  the  compensation  provided  in  the  act,  shall  be 
available  to  any  employee  who  is  covered  by  the  provisions  of  the  act. 
That  section  is  qualified  by  section  29,  which,  so  far  as  is  material  to  this 
case,  reads  as  follows: 

"Where  the  injury  or  death  for  which  compensation  is  payable 
under  this  act,  was  not  proximately  caused  by  the  negligence  of  the  em- 
ployer or  his  employees  and  was  caused  under  circumstances  creating  a 
legal  liability  for  damages  on  the  part  of  some  person  other  than  the 
employer  to  pay  damages,  such  other  person  having  elected  not  to  be 
bound  by  this  act,  then  legal  proceedings  may  be  taken  against  such  other 
person  to  recover  damages  notwithstanding  such  employer's  payment 
of  or  liability  to  pay  compensation  under  this  act,  but  in  such  case  if 
the  action  against  such  other  person  is  brought  by  the  injured  employee 
or  his  personal  representative  and  judgment  is  obtained  and  paid,  or 
settlement  is  made  with  such  other  person,  either  with  or  without  suit, 
then  from  the  amount  received  by  such  employee  or  personal  representa- 
tive there  shall  be  paid  to  the  employer  the  amount  of  compensation  paid 
or  to  be  paid  by  him  to  such  employee  or  his  personal  representative: 
Provided,  that  if  the  injured  employee  or  his  'personal  representative 
shall  agree  to  receive  compensation  from  the  emi^oyer  or  to  institute 
proceedings  to  recover  the  same  or  accept  from  the  employer  any  pay- 
ment on  account  of  such  compensation,  such  emplover  shall  be  subro- 
gated to  all  the  rights  of  such  employee  or  personal  representative  and 
may  maintain,  or  in  case  an  action  has  already  been  instituted,  may  con- 
tinue an  action  either  in  the  name  of  the  employee  or  personal  represent- 
ative or  in  his  own  name  against  such  other  person  for  the  recovery 
of  damages  to  which  but  for  this  section  the  said  employee  or  personsd 
representative  would  be  entitled,  but  such  employer  shall  nevertheless 
pay  over  to  the  injured  employee  or  personal  representative,  all  sums 
collected  from  such  other  person  by  judgment  or  otherwise  in  excess 
of  the  amount  of  such  compensation  paid  or  to  be  paid  under  this  act, 
and  all  costs,  attorney's  fees  and  reasonable  expenses  incurred  by  sudi 
employer  in  making  such  collection  and  enforcing  such  liability."  Hurd's 
Stat.  1917,  p.  1466. 

It  is  contended  by  the  appellant  that,  if  section  29  deprives  employees 
of  their  right  to  recover  from  third  parties  who  are  not  under  the  act 
for  injuries  caused  by  their  negligence,  such  a  provision  is  not  within  the 
title  of  the  act,  as  required  by  section  13  of  article  4  of  the  Constitution, 
and  deprives  appellant  of  his  property  without  due  process  of  law,  con- 
trary to  the  provisions  of  section  2  of  article  2  of  the  Constitution. 
Sections  6  and  29  were  fully  considered  in  the  cases  of  Keeran  v.  Peoria, 
Bloomington  &  Champaign  Traction  Co.,  277  111.  413,  115  N.  E.  636, 
and  Friebel  v.  Chicago  City  Railway  Co.,  280  111.  76,  117  N.  E.  467,  in 
which  the  same  questions  as  to  constitutionality  were  considered.  It  was 
held,  in  substance,  after  full  consideration,  that  neither  an  employee, 
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his  personal  representative,  nor  next  of  kin  has  any  vested  right  to  re- 
cover damages  for  personal  injtiries  to  the  employee  that  the  Legisla- 
ture could  not  at  any  time  do  away  with  by  a  public  enactment,  and  that 
such  objections  to  the  validity  of  the  act  could  not  be  sustained.  In 
those  two  cases  the  employer,  the  employee,  and  the  third  party  whose 
negligence  was  alleged  to  have  caused  injury  to  the  employee  were  all 
tmder  the  Compensation  Act.  It  was  held  in  those  cases  that  the  Com- 
pensation Act  fixed  the  utmost  measure  of  liability  to  the  employee,  and 
that  the  employer  was  the  only  party  directly  liable  to  the  employee,  and 
that  the  employee  could  maintain  no  action  whatever  in  his  own  name 
against  the  party  causing  his  injury.  It  was  further  held  that  the  com- 
mon-law right  of  the  employee  to  sue  for  his  injury  against  the  party 
negligently  causing  his  injury  was  in  such  a  case  transferred  to  his 
employer,  and  that  the  employer  could  maintain  a  suit  against  the  party 
causing  the  injury  by  proving  such  common- law  right  against  such 
negligent  party,  but  that  the  amount  of  such  recovery  could  not  exceed 
the  amount  that  the  employer  was  required  to  pay  his  employee  under 
the  Compensation  Act.  In  the  Friebel  Case  it  was  further  held  that  the 
statute  permitted  the  employer  to  sue  the  negilgent  party  for  such 
damages,  where  all  three  of  them  were  under  the  Compensation  Act 
as  soon  as  the  amount  of  the  compensation  for  the  employee  was  deter- 
mined and  fixed,  whether  paid  in  full  by  the  employer  or  otherwise.  The 
evident  reason  for  such  a  provision  in  the  statute  was  to  prevent  the 
running  of  the  statute  of  limitations  against  the  employer  in  his  suit 
against  the  party  causing  the  injury  and  to  preserve  to  the  employer 
the  right  to  pay  the  compensation  to  his  employee  in  installments,  ex- 
tending in  many  cases  through  years,  as  contemplated  by  other  pro- 
visions of  the  Compensation  Act.  As  the  right  of  the  employer  to  sue 
the  party  causing  the  injury  in  such  a  case  was  given  for  remuneration 
to  the  employer  for  the  amount  he  was  compelled  to  pay  his  employee 
for  the  negligent  act  of  the  party  whose  negligence  caused  the  injury 
and  to  enable  such  employer  to  pay  his  injured  employee  out  of  the 
amount  so  recovered,  it  was  further  held  in  the  Friebel  Case  that  such 
recovcrv  was  clearly  for  the  use  of  the  injured  employee  and  in  case 
of  insolvency  or  of  the  refusal  of  the  employer  to  sue  for  such  damages 
it  was  the  right  of  the  injured  employee,  after  his  right  to  compensation 
was  fixed,  to  sue  for  such  damages  in  the  name  of  his  employer  for  the 
employee's  use  and  to  so  collect  the  same. 

[1-3]  By  the  express  provisions  of  section  29  above  quoted,  where 
the  person  by  whose  neglect  the  injury  is  caused  has  elected  not  to  be 
bound  by  the  act,  as  alleged  in  three  of  the  pleas  now  under  considera- 
tion, the  common-law  right  of  action  is  preserved  against  him  in  full. 
In  such  case  the  employee  is  not  put  to  his  election  between  compensa- 
tion under  the  Compensation  Act  and  damages  at  common  law.  The 
common-law  action  and  the  claim  for  statutory  compensation  may  be 
prosecuted  at  the  same  time.  Said  section  does  not  limit  the  damages 
which  may  be  recovered  in  the  action  at  law  to  the  amount  of  compens- 
tion  allowed  to  the  employee,  but  does  provide  for  the  indemnification 
of  the  employer  out  of  tiie  amount  recovered.  After  the  employer  is  thus 
completely  indemnified,  the  employee  is  entitled  to  the  entire  balance 
of  the  judgment  recovered,  if  there  is  a  recovery  for  more  than  is  suf- 
ficient for  such  indemnification  The  employer  is  given  the  right  to  sue 
for  the  entire  damages,  either  in  his  own  name  or  in  the  name  of  the  in- 
jured employee,  or  he  may  continue  any  suit  begun  in  the  name  of  such 
employee  after  his  liability  for  compensation  is  fixed  or  paid.  The  right 
of  action  is  not  otherwise  modified  by  the  Compensation  Act  The  law 
action  in  such  a  case  is  continued  and  maintainable  for  the  use  of  both 
employer  and  employee;  for  both  are  supposed  to  be,  and  are  in  fact, 
interested  in  the  judgment  Each  party  has  an  actual  and  enforceable 
interest  in  the  judgment  in  cases  where  it  is  in  excess  of  indemnity  to 
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the  employer,  and  each  party  necessarily  would  have  the  right  to  enforce 
the  collection  of  the  judgment  and  the  payment  to  himself  of  the  portion 
thereof  legally  belonging  to  him.  The  party  in  whom  is  the  legal  right  of 
action  may  bring  and  maintain  a  suit,  and  it  is  not  necessary  that  the 
record  should  show  for  whose  use  or  benefit  the  suit  is  brought.  Atkins 
V.  Moore.  82  111.  240;  Schott  v.  Youree,  142  111.  233,  31  N.  E.  591. 

[4,5]  There  is  but  one  legal  cause  of  action,  and  it  is  for  the  com- 
mon benefit  and  use  of  both  employer  and  emi^oyee.  By  the  express 
provisions  of  said  section  the  suit  may  be  maintained  in  either  the 
name  of  the  employee  or  that  of  the  employer."  The  defendant's  de- 
fenses, if  he  has  any,  are  necessarily  the  same  whether  he  is  sued  in  the 
name  of  the  employer  or  of  the  employee.  A  suit  in  the  name  of  the 
employee,  and  a  judgment  therein  against  the  defendant  would  be  a 
bar  to  another  suit  in  the  name  of  the  employer  for  the  same  damages, 
whether  the  suit  was,  in  fact,  prosecuted  and  controlled  by  the  em- 
ployee or  by  the  employer.  It  must  necessarily  follow,  then,  that  either 
the  employee  or  the  employer  may  prosecute  such  a  suit  to  a  final  judg- 
ment and  force  the  collection  of  the  same.  The  plaintiff  must  distrib- 
ute the  proceeds  of  the  judgment  between  the  employer  and  the  em- 
ployee in  the  proportion  to  which  each  is  entitled.  The  court,  on  its 
attention  being  called  thereto  by  the  other  party  interested  in  the  judg- 
ment, would  be  authorized  to  make  such  order  as  would  insure  the 
proper  distribution  of  the  judgement,  but  the  division  thereof  is  /no 
concern  of  the  defendant  Pa3rmcnt  of  the  judgment  bv  the  defendant, 
if  any  should  be  recovered  against  him,  would  completely  discharge  him 
from  all  further  liability. 

The  pleas  in  question  stated  no  defense  to  appellant's  declaration. 
The  judgment  is  therefore  reversed,  and  the  cause  is  remanded,  with 
directions  to  sustain  the  appellant's  demurrer. 

Reversed  and  remanded,  with  directions. 


SUPREME  COURT  OF  ILLINOIS. 


MOUSTGAARD 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.  1227Z)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 
ACT— CLAIM. 

The  making  of  a  claim  for  compensation  within  six  months  after  the 
accident  is  esssential  to  the  right  to  an  award. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— CLAIM. 

A  claim  for  compensation  need  not  be  in  writing,  but  may  be  verbal, 
and  it  is  sufficient  if  the  employer  is  informed  by  it  that  the  employee 
intends  to  claim  the  benefit  of  the  act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 
♦  Decision  rendered,  Feb.  20,  1919.    122  N.  E.  Rep.  49, 
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3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
ACT— CLAIM. 

Evidence  held  to  show  that  an  injured  employee  verbally  claimed 
compensation  within  the  six-month  period. 

(For  othep  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[6].) 

5.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— EVIDENCE— AWARD. 

In  a  proceeding  for  compensation  under  the  Workmen's  Compensation 
Act,  held  that  an  award  for  a  period  of  133  weeks  of  temporary  total 
incapacity  for  work  was  warranted. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[15].) 

Error  to  Circuit  Court,  Cook  County;   Oscar  M.  Torrison,  Judge. 

Proceedings  by  Herman  Erickson  for  compensation  under  the  Work- 
men's Compensation  Act  against  Martin  Moustgaard.  An  award  of  the 
Industrial  Commission  was  affirmed  by  the  circuit  court,  and,  it  having 
certified  that  the  cause  was  one  proper  to  be  reviewed,  a  writ  of  error 
was  sued  out  by  the  employer.    Judgment  afiirmed 

Thompson,  Tyrell  &  (Chambers,  of  Chicago,   for  plaintiff  in  error. 
Vincent  D.  Wyman  and  Harry  C.  Kinne,  both  of  Chicago,  and  (Tharlet 
E.  Carpenter,  of  Urbana,  for  defendant  in  error. 

Dunn,  J.  The  Industrial  Commission  made  an  award  under  the 
Workmen's  Compensation  Act  (Kurd's  Rev.  St.  1917,  c.  48,  §§  126-152i) 
in  favor  of  Herman  Erickson  against  Martin  Moustgaard  for  a  period  of 
133  weeks  of  temporary  total  incapacity  for  work  on  the  part  of  Erickson 
and  also  for  the  loss  of  his  leg.  The  circuit  court  of  Cook  county,  having 
confirmed  the  award,  certified  that  cause  was  one  proper  to  be  reviewed 
by  the  Supreme  Court,  and  a  writ  of  error  has  been  sued  out  to  review 
the  judgment 

Two  objections  are  made  to  the  award:  First,  that  claim  for  com- 
pensation was  not  made  within  six  months  after  the  accident;  and,  second, 
that  there  is  no  evidence  of  133  weeks  of  temporary  total  incapacity  to 
work. 

The  accident  happened  on  a  Wednesday  in  April,  1914,  while  Erickson, 
who  was  working  for  the  plaintiff  in  error  in  the  construction  of  a 
foundation,  was  wheeling  concrete  over  a  runway  in  a  wheelbarrow.  A 
cross-piece  under  the  nmway  broke,  Erickson  let  go  with  his  rig^t  hand, 
the  wheelbarrow  tipped,  and  the  handle  struck  the  inside  of  his  right 
knee.  He  continued  to  work  that  day  and  the  rest  of  the  week,  though 
his  knee  was  swollen  and  painful,  but  the  next  Monday  he  did  not  go 
to  work.  On  that  day,  whidi  was  April  20th,  he  called  upon  Dr.  Paulson, 
who  treated  him  occasionally  from  that  time  until  Aug^ust,  1915,  the  injury 
getting  worse,  when  he  told  Erickson  it  was  a  bone  injury,  and  he  must 
go  to  the  hospital.  Erickson  was  in  the  Cook  county  hospital  from  March, 
1916,  to  October,  1916,  and  his  leg  was  amputated  in  May.  Subsequent 
amputations  were  made  in  July  and  September,  and  he  was  discharged 
on  October  22,  1916. 

[1,  2]  The  making  of  a  claim  for  compensation  within  six  months 
after  tfie  accident  is  essential  to  the  right  to  an  award  of  compensation 
under  the  Workmen's  Compensation  Act.  Bushnell  v.  Industrial  Board, 
276  111.  262,  114  N.  E.  496;  Haiselden  v.  Industrial  Board,  275  111.  114, 
113  N.  E.  877.  The  claim  need  not  be  in  writing,  but  may  be  verbal 
(Suburban  Ice  Co.  v.  Industrial  Board,  274  111.  630,  113  N.  E.  979),  and  is 
sufficient  if  the  employer  is  informed  by  it  that  the  employee  intends  to 

Vol.  m — Comp.  29. 
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claim  the  benefit  of  the  act  (G>nway  Co.  v.  Industrial  Board,  282  IlL  313, 
118  N.  E.  705. 

[3;  4]  Erickson  testified  that  the  plaintiff  in  error  was  present  when 
the  accident  happened,*  and  that  the  next  Monday  Erickson  went  to  the 
job  and  told  the  plaintiff  in  error  his  leg  was  so  sore  that  he  had 
to  go  home,  and  the  plaintiff  in  error  said:  '*You  wasn^  hurt  on  the 
job;  you  were  drunk  and  fell  over  and  hurt  yourself."  Three  or  four 
days  later  he  telephoned  to  Moustgaard  that  his  knee  was  acting  pretty 
bad,  and  Moustgaard  had  better  report  him  sick  to  the  insurance  com- 
pany. Two  weeks  later  he  said  he  went  to  Moustgaard's  house  and 
asked  for  his  compensation  because  he  needed  it;  he  had  nothing  to  live 
on.  Moustgaard  was  just  ready  to  drive  away,  and  Erickson  told  him 
he  wanted  to  know  what  insurance  company  he  had  to  go  to  and  get 
money,  because  he  needed  it.  Moustgaard  told  him  he  did  not  report  to 
the  insurance  company  and  drove  off.  The  plaintiff  in  error  argues  that 
Erickson's  statement  that  he  asked  for  his  compensation  because  he 
needed  it — he  had  nothing  to  live  on — was  a  mere  conclusion,  and  that  it 
appears  that  the  statement  does  not  correctly  represent  what  he  said,  from 
his  immediately  stating,  on  being  asked  what  he  said:  ''I  told  him  I 
want  to  know  what  insurance  company  I  got  to  go  to  and  get  money,  be- 
cause I  need  it."  This  objection  assumes  that  the  answer  in  which  the 
language  quoted  was  used  was  intended  as  a  substitute  for  the  answer 
to  a  previous  question  instead  of  an  expansion  of  it,  as  the  witnees 
probably  intended.  Even  apparently  simple  statements  of  fact  upon 
analysis  will  frequently  be  found  to  be  based  upon  inferences  drawn  from 
other  facts  which  are  assumed.  The  ownership  of  property,  marriage, 
relationship,  and  many  other  conditions,  are  conclusions  dependent  upon 
the  existence  of  facts  out  of  which  they  arise,  and  yet  they  are  usually 
proved  by  a  direct  statement  of  the  ultimate  conclusion.  Such  a  state- 
ment may  sometimes  be  incompetent  if  objected  to,  but  if  received  with- 
out objection  it  cannot  be  disregarded  as  of  no  probative  force.  Whether 
Erickson  asked  for  compensation  depends  upon  the  language  he  used,  but 
this  does  not  make  his  statement  of  the  ultimate  fact  incompetent  evi- 
dence. It  is  not  destroyed  by  the  statement  that  he  asked  about  the 
insurance  company,  which  he  probaly  supposed  would  have  the  com- 
pensation to  pay. 

[5]  It  is  contended  that  there  is  no  evidence  of  a  temporary  total 
incapacity  for  133  weeks.  The  accident  occurred  April  15,  1914,  and  tiie 
decision  of  the  arbitrator  was  rendered  February  2,  1917,  more  than  2 
years  and  9  months  later.  Erickson  testified  that  he  tried  to  work  several 
times,  but  was  unable  to.  From  the  time  he  visited  Dr.  Paulson  his  knee 
was  sore  and  swollen.  Though  it  improved  temporarily,  the  pain  con- 
tinued. He  could  not  walk  right.  Eventually  it  got  much  worse,  and 
the  amputations  which  have  been  mentioned  became  necessary.  Dr. 
Robertson,  a  physician  at  the  hospital,  testified  that  he  thought  Erickson 
could  do  light  work  in  3  or  4  months  after  his  discharge.  There  was 
evidence  of  total  incapacity  to  work  for  the  time  for  whidb  compensation 
was  awarded. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


MEYER  ET  AL. 

V. 

INDUSTRIAL  COMMISSION  et  al.     (No.  12285.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— WAIVER  OF  OBJECTIONS. 

Where  a  petition  for  review  for  recurring  disablility  was  filed  with 
the  Industrial  Commission  about  two  weeks  after  lapse  of  the  period 
fixed  for  paying  compensation  under  the  original  award,  and  the  record 
showed  due  notice  was  given  of  the  hearing  before  the  board,  and  that  the 
employer  participated  without  raising  the  objection  that  the  notice  required 
by  Workmen's  Compensation  Act,  §  24,  was  not  given,  held  that,  though 
such  notice  was  required  by  section  19,  under  which  the  petition  was 
filed,  the  matter  not  having  been  raised  before  the  Industrial  Commission, 
and  the  employer  having  submitted  to  its  jurisdiction,  it  cannot  be  raised 
thereafter. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  419.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— WAIVER  OF  OBJECTIONS. 

Where  the  employer,  on  petition  for  review  of  an  award  for  recurring 
disability,  did  not  raise  before  the  Industrial  Commission  the  objection 
that  the  claimant  was  suffering  from  a  continuance  of  the  original  dis- 
ability, and  not  a  recurrence,  the  objection  cannot  be  raised  thereafter. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  419.) 

Error  to  Circuit  Court,  Cook  County;  Oscar  M.  Torrison,  Judge. 

Proceeding  by  Eugene  Poznanski  for  compensation  under  the  Work- 
men's Compensation  Act  against  Paul  J.  Meyer  and  others.  On  petition 
for  review  of  recurring  disability,  the  Industrial  Commission  made  an 
award  in  favor  of  claimant,  and,  the  award  having  been  affirmed  on  writ 
of  certiorari  sued  out  by  Paul  J.  Meyer  and  others,  the  employers,  they 
bring  error.    Affirmed. 

J.  C.  M.  Qow,  of  Chicago,  for  plaintiffs  in  error. 
A.  H.  Ranes  and  Corinne  L.  Rice,  both  of  Chicago,  for  defendant  in 
error. 

Carter,  J.  This  was  a  proceeding  under  the  Workmen's  Compensation 
Act  (Hurd's  Rev.  St.  1917,  c.  48,  §§  126-152j),  asking  for  an  award  on 
behalf  of  defendant  in  error,  Eugene  Poznanski,  for  an  injury  received 
while  an  employee  of  plaintiffs  in  error.  On  a  hearing  before  the  arbitra- 
tor an  award  was  entered  on  behalf  of  Poznanski  for  "temporary  total 
disability"  for  48  weeks  at  $12  a  week,  beginning  November  22,  1915, 
when  the  accident  occurred.  Half  of  this  had  been  paid  to  the  applicant 
before  the  award  was  rendered.  The  last  payment  was  to  be,  and  ap- 
parently was,  made  under  this  award  on  October  30,  1916.  No  petition 
for  review  was  filed  as  to  this  award  by  either  party.  It  was  agreed 
at  this  hearing  that  the  parties  were  operating  under  the  Compensation 
Act  at  the  date  of  the  accident  and  that  the  injury  arose  out  of  and  in 
the  course  of  the  employment.    A  petition  for  review  because  of  recurring 

♦  Decision  rendered,  Feb.  20,  1919.    122  N,  E.  Rep.  51, 
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disability  was  filed  by  the  applicant  with  the  Industrial  Commission  on 
November  11,  1916.  On  June  12,  1917,  that  commission  rendered  its 
decision,  in  which  it  allowed  applicant  $12  per  week  for  a  further  period 
of  26  weeks,  commencing  at  the  termination  of  the  payments  allowed  by 
the  arbitrator.  Thereafter  the  plaintiffs  in  error  sued  out  of  the  circuit 
court  of  Cook  county  a  writ  of  certiorari  to  review  the  award  of  the 
Industrial  Commission.  The  circuit  court  affirmed  said  award  and  entered 
judgment  in  favor  of  the  applicant,  the  court  at  the  same  time  certifying 
that  the  case  was  one  proper  to  be  reviewed  by  this  court  The  cause  has 
been  brought  here  by  writ  of  error. 

The  only  questions  in  dispute  here  are  whether  it  is  shown  that  a 
written  notice  was  given  of  the  continumg  disability,  whether  such  notice 
is  necessary  under  die  circumstances  as  shown  in  uiis  record,  or  whether 
the  same  was  waived. 

il]  The  petition  for  review  for  recurring  disability  was  filed  with 
ndustrial  Commission  about  2  weeks  after  the  lapse  of  the  period 
fixed  for  paying  compensation  under  the  original  award — that  is,  on 
November  11,  1916.  The  time  fixed  for  the  hearing  on  review  and  taking 
testimony,  March  23,  1917,  was  less  than  6  months  subsequent  to  the 
discontinuance  of  payments  under  the  orginal  award.  Counsel  for  plain- 
tiffs in  error  then  asked  for,  or  at  least  acquiesced  in,  a  continuance  to  a 
time  over  6  months  after  such  last  payment  without  raising  any  question 
as  to  the  jurisdiction  of  the  Industrial  Commission  under  the  petition  for 
rehearing. 

The  petition  for  review  was  apparently  drawn  and  filed  under  the 
provisions  of  paragraph  "h"  of  section  19  of  the  Workmen's  Compensation 
Act,  and  the  award  of  the  Industrial  Board  on  this  petition  for  review 
was  apparently  made  under  the  provisions  of  section  24  of  said  act  Said 
paragraph  "h"  of  section  19,  so  far  as  it  applies  here,  reads: 

"An  agreement  or  award  under  this  act,  providing  for  compensation 
in  installments,  may  at  any  time  within  eighteen  months  after  such  agree- 
ment or  award  be  reviewed  by  the  Industrial  Board  at  the  request  of 
either  the  employer  or  the  employee,  on  the  ground  that  the  disability  of 
the  employee  has  subsequently  recurred,  increased,  diminished  or  ended: 

♦  ♦  ♦  Provided,  that  the  board  shall  give  fifteen  days'  notice  to  the 
parties  of  the  hearing  for  review."    Hurd's   Stat.   1917,  p.   1462. 

No  proceedings  for  a  continuance  of  pa3rments  after  the  date  of  the 
final  pa3rment  under  the  original  award  shall  be  maintained  unless  in 
accordance  with  the  provisions  of  section  24  of  said  act,  which  reads  in 
part: 

"No  proceedings  for  compensation  under  this  act  shall  be  maintained, 

♦  ♦  ♦  in  the  event  that  payments  have  been  made  under  the  provisions 
of  this  act,  unless  written  claim  for  compensation  has  been  made,  within 
six  months  after  such  payments  have  ceased." 

It  is  argued  that  this  award  was  unauthorized  because  the  petition 
was  filed  under  section  19,  and  the  award  was  allowed  under  section  24, 
without  the  written  notice  required  under  the  provisions  of  section  24. 
There  was  no  question  raised  before  the  Industrial  Board  as  to  any 
variance,  nor  is  there  any  assignment  of  error  on  this  question.  The 
record  of  the  board  shows  that  due  notice  was  given  of  the  hearing  before 
that  board  on  March  23,  1917.  As  there  is  nothing  in  the  record  to  show 
that  such  notice  was  not  given,  and  as  no  question  was  raised  by  plaintiffs 
in  error  as  to  this  notice  on  the  hearing  before  the  Industrial  Board, 
under  the  reasoning  of  this  court  in  Smith-Lohr  Coal  Co.  v.  Industrial 
Board,  279  111.  88,  116  N.  E.  656,  the  question  as  to  lack  of  notice  cannot 
be  here  raised.  The  hearing  at  which  counsel  for  plaintiffs  in  error 
appeared  and  joined  in  the  taking  of  evidence,  on  March  23,  1917,  was 
within  6  months  after  the  final  payment  under  the  original  award  and 
therefore  within  the  6  months'  time  limit  provided  for  under  section  24 
and  plaintiffs  in  error,  having  submitted  to  the  jurisdiction  of  the  In- 
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dustrial  Commission  and  not  having  raised  that  question  before  said 
commission,  cannot  raise  it  here.  American  Milling  Co.  v.  Industrial 
Board,  279  111.  560,  117  N.  E.  147;  Victor  Chemical  Works  v.  Industrial 
Board,  274  111.  11,  113  N.  E.  173,  Ann.  Cas.  1918B,627. 

[2]  The  same  reasoning  and  conclusion  must  also  be  reached  with 
reference  to  the  rights  of  plainiffs  in  error  in  connection  with  the  argu- 
ment that  the  applicant  is  suffering  from  a  continuance  of  the  original 
disability  and  not  a  recurrence.  No  question  of  that  kind  was  raised 
before  the  Industrial  Commission,  and  under  the  authorities  just  cited 
it  cannot  be  raised  for  the  first  time  in  the  courts. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  ILLINOIS. 


H  W.  NELSON  R.  CONST.  CO. 

V. 

INDUSTRIAL  COMMISSION  OF  ILLINOIS  et  al.     (No.  12316.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURY  WHILE  GOING  TO  LUNCH— "ARISING  OUT 

OF  AND  IN  COURSE  OF  EMPLOMENT." 

Employee's  act  in  going  to  lunch  is  an  incident  of  his  employment, 
though  dinner  hour  is  not  paid  for  by  employer,  and  injury  during  such 
business  arises  out  of  and  in  course  of  employment;  rule  not  applying 
where  employee  chooses  to  go  to  a  dangerous  place  where  employment 
does  not  necessarily  carry  him. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[4].) 

(For  other  definitions,  see  Words  and  Pharses,  First  and  Second 
Series,  Course  of  Employment.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— COURSE  OF  EMPLOYMENT— BURDEN  OF  PROOF. 

In  proceedings  under  Workmen's  Compensation  Act  against  employer 
for  death  of  employee,  burden  rested  on  administratrix  to  prove  that 
injury  from  which  death  occurred  arose  out  of  and  in  course  of  employ- 
ment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— BURDEN  ON  ADMINISTRATRIX. 

Where  injury  resulting  in  death  of  employee  occurred  during  his  noon 
hour. while  he  was  crossing  bridge  to  secure  lunch,  administratix  pro- 
ceeding under  Compensation  Act  had  burden  to  establish  facts  that  em- 
ployee was  using  way  which  he  had  right  to  use,  and  which  was  only 
available  way.  or  as  safe  as  any  other. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

♦  Decision  rendered,  Feb.  20,  1919.  122  N.  E.    Rep.  113. 
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4.  MASTER    AND     SERVANT—WORKMEN'S    COMPENSATION 

ACT— EVIDENCE—NECESSITY  OF  MOTION  TO  EXCLUDE. 

Plaintiff  in  error  cannot  complain  of  incompetency  of  evidence,  first 
excluded  by  workmen's  compensation  arbitrator  on  her  objection,  who 
subsequently  brought  it  out  herself  on  cross-examination  of  the  witness 
without  any  objection  and  without  even  having  made  motion  to  exclude, 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig  §  417[4].) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— COURSE    OF    EMPLOYMENT— VIOLATION     OF    IN- 

STRUCTION. 

Where  deceased  servant,  by  crossing  bridge  under  construction  to  get 
his  lunch,  was  violating  instruction  of  employer  given  by  superintendent 
in  charge  of  work,  when  accident  which  caused  his  death  occurred,  in- 
jury did  not  arise  out  of  and  in  course  of  employment 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 

Error  to  Grcuit,  Winnebago  County;  Robert  K.  Welsh,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  for  compensa- 
tion for  the  death  of  Hugh  H.  McGhan,  by  Laura  B,  McGhan,  admini- 
stratrix, opposed  by  the  H.  W.  Nelson  Railroad  Construction  Company, 
the  employer.  Compensation  was  awarded  by  the  Industrial  Commission, 
and  the  record  of  proceedings  before  it  quashed  and  award  set  aside  on 
certiorari,  and  from  the  judgment  the  administratrix  prosecutes  error. 
Affirmed. 

Hyer  &  Gill,  of  Rockford,  for  plaintiff  in  error, 

E.  M.  St.  John,  of  Rockford,  for  defendant  in  error. 

Duncan,  C.  J.  A  writ  of  certiorari  having  been  sued  out  of  the 
circuit  court  of  Winnebago  county  to  review  the  decision  of  the  Indus- 
trial Commission  awarding  coml>ensation  to  plaintiff  in  error,  Laura  B. 
McGhan,  administratrix  of  the  estate  of  her  father,  Hugh  H.  McGhan, 
deceased;  the  court  quashed  the  record  of  the  proceedings  before  the 
commission  and  set  aside  the  award.  From  that  judgment  this  writ  of 
error  was  prosecuted,  the  trial  judge  having  certified  that  this  cause  is 
one  proper  to  be  reviewed. 

Defendant  in  error,  the  H.  W.  Nelson  Railroad  Construction  Com- 
pany, on  October  11,  1915,  was  engaged  in  construction  work  on  a  rail- 
road bridge  of  the  Illinois  Central  Railroad  Company  which  crossed  the 
Rock  river  at  Rockford  The  bridge  carried  a  single  railroad  track,  upon 
which  the  Illinois  Central  trains  passed  back  and  forth  at  frequent  in- 
tervals. No  footpath  for  pedestrains  on  said  bridge  was  provided.  On 
that  date  Hugh  McGhan  was  going  across  that  bridge  from  the  east 
side  of  Rock  river,  where  he  had  been  at  work  for  defendant  in  error 
as  a  stationary  engineer,  to  the  west  side  of  said  river  for  the  purpose 
of  eating  his  hinch,  having  left  his  dinner  pail  on  that  side  of  the  river. 
As  he  was  crossing  the  bridge  during  the  noon  hour  intermission  he  was 
struck  by  an  Illinois  Central  train  and  knocked  into  the  river.  He  at- 
tempted to  avoid  being  hit  by  the  train  by  crawling  out  onto  the  ends  of 
the  ties.  He  was  struck  by  the  engine  on  the  head,  was  taken  from  the 
river  some  distance  downstream  and  carried  to  a  hospital,  where  he  was 
given  a  prophylactic  treatment  for  typhoid  because  of  the  river  water 
he  had  taken  mto  his  system.  He  remained  in  the  hospital  about  four 
days  and  was  then  taken  to  his  home.  About  the  tenth  day  after  his  in- 
jury he  became  weak,  and  a  few  days  later  he  suffered  urinary  trouble. 
An  analysis  of  his  urine  showed  the  presence  of  sugar,  and  the  diagnosis 
disclosed  diabetes.    There  is  no  dispute  as  to  the  fact  that  he  suffered 
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traumatic  diabetes,  which  was  directly  due  to  his  accidental  injury,  and 
from  which  he  died  September  14,  1916. 

It  is  agreed  that  both  defendant  in  error  and  McGhan  were  subject 
to  the  Workmen's  Compensation  Act  (Kurd's  Rev.  St.  1917,  c.  48,  §§ 
126-152i)  at  the  time  of  the  accidental  injury  to  the  deceased;  that  his 
compensation  was  $2  per  day,  based  on  a  200  working  day  year;  and 
that  plaintiff  in  error  was  appointed  administratrix  of  his  estate.  The 
dispute  in  the  case  is  as  to  whether  the  injury  arose  out  of  and  in  the 
course  of  his  employment.  The  circuit  court  set  aside  the  award  on  the 
ground  that  there  is  no  evidence  in  the  record  tending  to  support  the 
finding  of  the  commission  that  the  injury  from  which  the  deceased  died 
arose  out  of  and  inr  the  course  of  his  employment. 

[1]  The  general  rule  announced  in  both  English  and  American 
decisions  is  that  going  to  lunch  by  an  employee  is  an  incident  of  his 
employment;  that  the  dinner  hour  although  not  paid  for  by  the  employer, 
is  included  in  the  time  of  employment;  that  a  temporary  absence  from 
the  place  of  employment  for  the  purpose  of  procuring  food  does  not 
suspend  the  employment;  that  an  injury  occurring  during  such  a  tem- 
porary absence  arises  out  of  and  in  the  course  of  such  employment; 
and  that  it  makes  no  difference  that  the  injury  occurred  off  the  premises 
of  the  employer  if  the  employee  was  using  premises  which  he  had  a 
right  to  use  and  which  provided  the  only  available  way  to  reach  the 
point  to  which  he  was  going  for  lunch.  In  re  Sundine,  218  Mass.  1, 
105  N.  E.  433,  L.  R  A.  1916A,  318,  and  footnote  thereto,  in  which  a 
large  number  of  authorities  are  collated.  In  the  case  of  Milwaukee 
Western  Fuel  Co.  v.  Industrial  Com.,  159  Wis.  635,  150  N.  W.  998,  it 
was  held  that  an  injury  arose  out  of  and  in  the  course  of  the  employ- 
ment where  the  employee  was  drowned  during 'the  noon  Aour.  In  that 
case  he  partook  of  his  lunch  on  the  employer's  premises,  as  was  cus- 
tomary in  the  conduct  of  the  employer's  business.  He  then  walked  from 
his  lunching  place  to  the  bank  of  the  river,  and  thence  along  a  pass- 
ageway between  his  employer's  building  and  the  river's  edge,  going  to- 
wards a  toilet  used  by  employees.  Before  he  arrived  at  the  toilet  he  ac- 
cidentally fell  in  the  river  and  drowned.  This  general  rule  does  not  ap- 
ply where  an  employee  chooses  to  go  to  a  dangerous  place  where  his 
employment  does  not  necessarily  carry  him,  and  where  he  incurs  a  dan- 
ger of  his  own  choosing  and  one  altogether  outside  any  reasonable 
exercise  of  his  employment.  Northern  Illinois  Light  &  Traction  Co.  v. 
Industrial  Board,  279  111.  565,  117  N.  E.  95.  It  does  not  apply  where  an 
employee  contrary  to  the  previous  usage  and  custom,  leaves  his  place  of 
employment  and  his  fellow  workmen  to  go  elsewhere  on  a  mission  of  his 
own,  not  connected  with  his  employer's  business,  but  merely  for  his  own 
pleasure.  Thus,  a  workman  who  failed  to  bring  his  dinner  with  him, 
as  was  customary  with  the  crew  and  as  he  had  always  done  before,  was 
held  not  injured  in  the  course  of  his  employment,  and  that  his  injury 
did  not  arise  out  of  his  employment  where  he  was  struck  by  a  railroad 
train  while  walking  along  the  track.  Hills  v.  Blair,  182  Mich.  20,  148 
N.  W.  243. 

[2,  3]  In  this  case  there  was  a  showing  in  the  record  that  the  em- 
ployees of  the  defendant  in  error  who  were  working  at  construction  work 
on  the  bridge  in  question  went  from  iheir  work  across  the  bridge  for 
lunch  and  for  other  purposes.  It  is  apparent  that  this  was  a  matter 
of  necessity,  as  they  could  not  get  off  the  bridge  otherwise,  so  far  as  is 
shown  by  the  record.  McGhan  was  not  employed  at  any  work  on  the 
bridge,  but  at  the  end  of  the  bridge,  on  shore.  It  does  not  appear  from 
the  evdience  in  the  record  that  there  was  provided  for  the  workmen ' 
any  other  way  of  crossing  the  river  which  would  be  more  safe  than  the 
way  chosen  by  McGhan.  There  is  evidence  in  the  record  that  there 
were  other  bridges  crossing  the  river,  but  the  character  of  those  bridges 
was  not  shown.     McGhan  was  injured  on  the  first  day  he  commenced 
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.  work  for  defendant  in  error.  The  burden  rested  on  the  administratrix 
to  prove  that  the  injury  from  which  his  death  occurred  arose  out  of 
and  in  the  course  of  his  employment  Ohio  Building  Vault  Co.  v.  In- 
dustrial Board,  277  111.  96,  115  N.  E.  149;  Northern  IlUnois  Light  & 
Traction  Co.  v.  Industrial  Board,  supra.  Inasmuch  as  an  injury  occur- 
ring during  the  noon  hour  only  arises  out  of  and  in  the  course  of  the 
employment  when  the  employee  is  using  a  way  which  he  had  a  right 
to  use  and  which  was  the  only  available  way,  or  as  safe  as  any  other 
available  way,  to  reach  the  place  he  was  to  eat  his  lunch,  it  was  incum- 
bent on  the  administratrix  to  establish  those  facts  by  competent  evidence. 
The  record  is  silent  upon  that  question  and  simply  does  not  show  wheth- 
er or  not  there  was  such  an  available  way  other  than  the  crossing  of  the 
railroad  bridge. 

[4]  The  record  in  this  case  does  disclose  that  McGhan  violated  the 
instructions  of  the  superintendent  of  his  employer  in  attempting  to  walk 
across  the  bridge.  On  Saturday  before  the  day  he  commenced  his  work 
he  was  told  by  the  superintendent  not  to  undertake  to  walk  across  the 
bridge.  He  was  then  seeking  employment  of  the  company  as  signal  man 
on  the  bridge,  which  was  denied  him  because  of  his  age  and  supposed  in- 
ability to  protect  himself.  He  was  62  years  old,  lame,  and  walked  with 
a  cane.  He  was,  however,  at  that  time  employed  as  stationary  engineer, 
and  was  to  commence  his  work  on  the  following  Monday. 

Plaintiff  in  error  insists  that  there  is  no  competent  evidence  in  the 
record  to  sustain  the  claim  that  McGhan  was  violating  an  order  of  the 
superintendent,  because  the  testimony  was  by  an  employee  of  the  de- 
fendant in  error  to  the  effect  that  he  heard  the  superintendent  tell  Mc- 
Ghan not  to  cross  the  bridge,  and  that  the  testimony  was  incompetent 
because  it  was  against 'the  representative  of  the  deceased,  and  that  the 
deceas«^d  could  not  be  present  to  refute  the  testimony.  However,  the 
record  further  shows  that  the  arbitrator  sustained  plaintiff  in  error's 
objection  to  such  evidence,  and  that  plaintiflF  in  error  thereafter,  in  the 
course  of  the  cross-examination  of  the  witness,  brought  out  the  same 
facts  without  any  objection  whatever  and  without  even  having  made  a 
motion  to  exclude  such  evidence.  She  is  therefore  not  in  a  position  to 
complain  at  this  time  that  such  evidence  is  incompetent 

[5]  As  it  appears  from  the  record  that  the  deceased  was  violating 
an  instniction  of  his  employer,  given  by  the  superintendent  in  charge  of 
the  work,  when  the  accident  occurred,  the  injury  cannot  be  said  to  have 
arisen  out  of  and  in  the  course  of  the  employment.  Dietzen  Co.  v.  In- 
dustrial Board.  279  111.  11,  116  N.  E.  684,  Ann.  Cas.  1918B,  764;  North- 
em  Illinois  Light  &  Traction  Co.  v.  Industrial  Board,  supra. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

#♦« 

SUPREME  COURT  OF  ILLINOIS. 


REYNOLDS 

V. 

CHICAGO  CITY  RY.  CO.     (No.  12337.)* 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
—ACTIONS  AT  COMMON  LAW— PLEADING. 
Under  Workmen's  Compensation  Act,  it  is  essential,  in  bringing  an 

action  for  personal  injuries  at  common  law,  that  it  be  made  to  appear 

*Decision  rendered,  Feb.  20,  1919.    122  N.  K  Rep.  371. 


Digitized  by 


Google 


i9i9.]         REYNOLDS  v.  CHICAGO  CITY  RY.  CO.    (iU.)  6(» 

from  the  statement  and  shown  by  the  evidence  that  defendant  had  elected 
not  to  comply  with  the  provision  of  the  act. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  401.) 

3.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—ELECTION. 

Workmen's  Compensation  Act,  §§  2,  3,  permit  an  election  only  by 
filing  and  posting  notices  not  to  be  bound  60  days  before  the  expiration 
of  the  calendar  year,  and  failure  to  post  such  notices  within  that  time 
is  an  election  to  comply  with  the  provisons  of  the  act  for  the  ensuing 
calendar  year. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  359.) 

4.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—ELECTION— PLEADING-ESTOPPEL. 

In  an  action  by  a  street  railroad  employee  for  personal  injuries,  that 
the  employer  had  posted  notices  of  election  not  to  operate  under  the 
Workmen's  Compensation  Act,  although  such  posting  was  insufficient,  held 
not  to  estop  the  employer  from  denying  that  it  had  effectually  rejected 
the  act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 

Farmer,  J.,  dissenting. 

Error  to  Appellate  Court,  First  District,  on  Appeal  from  Superior 
Court,  Cook  County;  M.  L.  McKinley,  Judge. 

Action  by  Patridk  Reynolds  against  the  Chicago  City  Railway  Com- 
pany. A  judgment  for  plaintiff  was  reversed  by  the  Appellee  Court  (210 
111.     App.  379),  and  plaintiff  petitions   for  certiorari.     Affirmed. 

James  C.  McShane,  of  Chicago,  for  plaintiff  in  error. 
(Carles  Le  Roy  Brown,  of  Chicago  (Franklin  B.  Hussey,  of  Chicago, 
of  counsel),  for  defendant  in  error. 

Dunn,  J.  Patrick  Reynolds  was  a  motorman  in  the  employ  of  the 
Chicago  City  Railway  Cx>mpany,  and  on  December  21,  1914,  in  the  course 
of  his  employment,  was  injured  by  the  collision  of  two  cars.  He  brought 
suit  against  his  employer  in  the  superior  court  of  Cook  county  and  recov- 
ered a  judgment,  which  the  Appellate  Court  for  the  First  District  on 
appeal  reversed.  210  111.  App.  379.  The  judgment  included  an  order 
remanding  the  cause  to  the  superior  court,  but  upon  the  motion  of  the 
appellee,  and  on  his  showing  that  he  could  not  on  any  future  trial  make 
out  any  better  case  than  he  had  proved  on  the  previous  trial,  the  Appellate 
Cx>urt  struck  out  the  order  of  remandment.  Reynolds  then  filed  a  petition 
for  a  writ  of  certiorari  to  bring  up  the  record  for  review,  and  it  was 
allowed. 

[1]  The  defendant  in  error  insists  that  the  judgment  of  the  Appellate 
C^urt  was  entered  against  plaintiff  in  error  on  his  own  motion  and  that 
he  therefore  cannot  insist  on  its  reversal.  This  is  not  in  accordance  with 
the  record.  The  judgment  was  reversed,  as  shown  by  the  opinion  of  the 
Appellate  Court,  for  the  errors  assigned  by  the  defendant  in  error,  and 
those  assigned  by  the  plaintiff  in  error  were  not  considered.  From 
the  nature  of  the  error  found,  the  remSndmcnt  of  the  cause  followed  as 
a  matter  of  course.  The  plaintiff  in  error  had  a  right  to  another  trial 
of  the  cause,  but  because  he  could  not  prevail  on  such  a  trial  he  requested 
the  court  to  strike  out  the  order  of  remandment.  This  would  not  amount 
to  a  confession  of  error  or  a  consent  to  the  judgment,  which  had  been 
rendered  against  him  over  his  objection;  but  it  was  a  waiver  only  of  his 
right  to  have  a  new  trial  in  the  superior  court,  or  to  complain  that  the 
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cause  was  not  remanded.  The  judgment  of  reversal  was  then  final  against 
him,  but  it  cannot  be  said  to  be  a  judgment  by  consent  or  on  his  own 
motion. 

The  declaration  alleged  that  the  defendant  was  operating  a  street 
railway  line  on  the  streets  of  the  city  of  Chicago  and  street  cars  thereon 
for  the  carrying  of  passengers  for  hire,  that  the  plaintiff's  injury  occurred 
through  the  negligence  of  the  defendant,  that  the  defendant  and  plaintiff 
were  both  employed  in  a  business  to  which  the  Workmen's  Compensation 
Act  applied,  and  that  the  defendant  had  elected  not  to  provide  or  pay 
compensation  according  to  the  provisions  of  that  act  for  accidental  injuries 
sustained  by  its  employees.  The  Appellate  Court  reversed  the  judgment, 
because  the  plaintiff  failed  to  prove  the  filing  of  notice  with  the  Industrial 
Board  by  the  defendant  of  its  selection  not  to  provide  and  pay  comprasa- 
tion  under  the  Workmen's  Compensation  Act  (Laws  1913,  p.  335)  within 
the  time  required  by  that  act,  and  therefore  the  court  erred  in  deujring  the 
defendant's  motion  to  find  a  verdict  for  it 

[2]  The  Workmen's  Compensation  Act  has  divided  employers  and 
employees  who  come  within  its  terms  into  two  classes,  those  who  have 
accepted  the  provisions  of  the  act  and  those  who  have  not.  The  rights 
and  liabilities  of  the  two  classes  are  different,  and  are  secured  and  en- 
forced by  entirely  different  processes.  The  case  alleged  in  the  plaintiff's 
declaration  is  one  of  an  employer  and  employee  wh^  have  not  accepted 
the  provisions  of  the  act.  It  was  essential  to  the  statement  of  a  cause  of 
action  that  it  should  appear  that  the  defendant  had  elected  not  to  comply 
with  the  provisions  of  the  Workmen's  Compensation  Act,  and  equdly 
essential  to  a  recovery  that  this  fact  should  be  shown  by  the  evidence. 
Beverdige  v.  Illinois  Fuel  Q).,  283  111.  31,  119  N.  E.  46;  Barnes  v. 
Illinois  Fuel  Co.,  283  111.  173,  119  N.  E.  48.  The  Workmen's  Compensa- 
tion Act  of  1913  took  effect  on  July  1,  1913.  There  is  no  evidence  that 
defendant  in  error  ever  elected  not  to  comply  with  the  provisions  of 
the  act  for  the  year  1913  and  it  is  therefore  conceded  that  it  was  sub- 
ject to  the  provisions  of  the  act  until  the  end  of  that  vear.  It  is  shown 
that  it  did  file  a  notice  with  the  Industrial  Board  on  November  4,  1913, 
of  its  intention  not  to  provide  and  pay  compensation  to  its  employees 
according  to  the  terms  of  the  act  on  and  after  January  1,  1914.  We  held 
in  Victor  Chemical  Works  v.  Industrial  Board.  274  III.  11.  113  N.  E.  173, 
Ann.  Cas.  1918B,  627,  that  under  the  Workmen's  Compensation  Act  of 
1913  employers  who  did  not  give  notice  of  their  intention  to  comply  or 
not  to  comply  with  the  act  were  bound  by  it  until  they  i^ave  notice  of  an 
intention  not  to  provide  and  pay  compensation  accordmg  to  its  provi- 
sions, and  that  they  had  the  right  to  give  such  notice  at  any  time  after 
the  act  took  effect  until  60  days  before  the  succeeding  first  day  of  Janu- 
ary, but  that  after  that  date  the  provisions  of  the  act  providing  for 
yearly  terms  would  operate  upon  all  employers  and  require  them  to  give 
60  days'  notice  of  withdrawal  from  the  act  prior  to  the  1st  of  January, 
1914,  or  any  year  thereafter,  or  remain  bound  by  the  provisions  of  the  act 
for  the  following  calendar  year.  The  defendant  in  error  therefore  was 
subject  to  the  provisions  of  the  act  in  1913,  and  if  it  desired  to  elect  not  to 
comply  with  its  provisions  after  the  first  of  January,  1914,  it  was  neces- 
sary to  file  its  notice  with  the  Industrial  Board  60  days  before  that  date. 
Since  the  notice  was  not  filed  until  less  than  60  days  before  that  date  the 
defendant  in  error  continued  subject  to  the  provisions  of  the  Work- 
men's Compensation  Act  throughout  the  year  1914. 

The  plaintiff  in  error  argues  that  it  was  not  necessary  to  the  deci- 
sion of  the  Victor  Chemical  Works  Case  that  any  limit  should  be  placed 
on  the  time  in  which  emi^oyers  could  reject  the  act,  and  that  it  was  more 
reasonable  and  more  consistent  with  the  provisions  of  the  act  referring 
to  the  calendar  year  to  construe  it  as  fixing  December  31  as  the  last  date 
under  which  the  act  could  be  rejected  than  November  1.  Section  1  of  the 
act  provided  that  the  election  to  provide  and  pay  compensaton  accord- 
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ing  to  the  provisions  of  the  act  should  be  made  by  the  employer's  filing 
notice  of  such  election  with  the  Industrial  Board.  Section  2  provided 
that  every  employer  enumerated  in  paragraph  (b)  of  section  3  (which 
includes  the  defendant  in  error)  should  be  conclusively  presumed  to 
have  filed  notice  of  his  election  as  provided  in  section  1,  and  to  have 
elected  to  provide  and  pay  compensation  according  to  the  provisions  of 
the  act  unless  and  until  notice  in  writing  of  his  election  to  the  contrary 
was  filed  with  the  Industrial  Board.  Therefore,  under  these  two  sec- 
tions the  defendant  in  error  was  conclusively  presumed  to  have  filed  the 
notice  of  its  election  to  proAnde  and  pay  compensation  under  the  act  and 
to  have  elected  to  provide  and  pay  compensation  according  to  the  act. 
Then,  by  the  further  provision  of  paragraph  (b)  of  section.  1,  having 
elected  to  provide  and  pajr  compensation  according  to  the  provisions  of 
the  act,  as  it  was  conclusively  presumed  to  have  done,  the  defendant  in 
error  was  botmd,  as  to  all  its  employees  covered  by  the  act,  until  Janu- 
ary 1,  1914,  and  thereafter  for  terms  of  each  year,  unless  it  gave  notice, 
60  days  before  the  expiration  of  any  calendar  year,  of  its  election  not  to 
provide  and  pay  compensation.  Construing  these  sections  together  the 
statute  declared  that  the  defendant  in  error,  after  the  passage  of  the  act, 
was  bound  by  its  provisions  for  the  remainder  of  the  year  1913  tmless 
it  gave  notice  to  the  contrary,  and  for  terms  of  one  year  thereafter,  pro- 
vided that  it  might  elect  not  to  provide  and  pay  compensation  after  the 
expiration  of  any  calendar  year  by  giving  the  requisite  notice  60  days 
prior  to  the  expiration  of  such  calendar  year.  Being  bound  by  the  pro- 
visions of  the  act  for  1913,  the  defendant  in  error  would  continue  to  be 
botmd  by  them  for  the  year  1914,  unless  it  gave  notice  to  the  contrary. 
The  reasonable  conclusion  is  that  arrived  at  in  the  case  of  Victor  Chem- 
ical Works,  that  the  time  within  which  the  defendant  in  error  might 
havje  rejected  thf  act  for  the  year  1913  expired  60  days  prior  to  Janu- 
ary 1,  1914. 

[3]  The  plaintiff  in,  error  insists  that  by  its  notice  filed  with  the  In- 
dustrial Board  on  November  4,  1913,  and  by  the  notice  posted,  defendant 
in  error  should  be  deemed  to  have  made  a  binding  election  not  to  pro- 
vide and  pay  compensation  to  its  employees  for  injuries  sustained  by 
them;  that  having  elected  to  treat  its  notice  as  filed  in  time  though  it 
was  actually  filed  too  late,  it  is  estopped  from  denying  that  it  effectually 
rejected  the  act;  and  that  by  its  course  of  conduct  in  paying  no  attention 
to  the  requirements  of  the  act,  failing  to  report  to  the  Industrial  Board 
the  accidents  to  its  employees,  and  representing  to  its  employees  that  it 
was  not  under  the  act,  it  is  estopped  to  claim  now  that  during  all  the 
time  it  was  subject  to  the  provisions  of  the  act  The  statute  provided 
for  fixing  the  status  of  various  employers  and  employees  throughout 
the  state,  either  under  the  provisoins  of  the  act  or  not  under  the  provi- 
sions of  the  act,  with  different  rights  and  liabilities  accordingly.  The 
act  was  made  elective.  The  manner  in  which  the,  election  could  be  made 
was  definitely  provided.  If  an  election  to  provide  compensation  accord- 
ing to  the  provisions  of  the  act  was  made  in  the  manner  provided,  the 
statute  declared  the  rights  of  the  parties  should  be  as  established  by  the 
act  If  the  election  was  not  made,  then  the  rights  of  the  parties  were 
to  be  declared  according  to  a  different  standard.  The  statute  is  to  be 
given  effect  as  it  was  written.  When  it  says  that  an  election  must  be 
made  in  a  particular  way  it  is  not  for  the  court  so  say  that  it  may  be 
made  in  some  other  way.  The  employer  either  is  exempt  from  the  act 
by  reason  of  having  done  the  things  which  the  statute  requires  to  be  done, 
or  her  is  under  the  act  by  reason  of  his  having  failed  to  do  those  things. 
His  liabilities  to  his  employees  are  fixed  by  the  law  in  either  case.  The 
act  itself  permits  an  election  in  only  one  way — by  filing  and  posting  the 
notices  within  the  prescribed  time.  There  can  be  no  other  election.  The 
failure  to  file  and  post  notices  within  that  time  is  an  election  to  comply 
with  the  provisions  of  the  act,  which  must  stand  for  the  calendar  year, 
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and  no  other  course  is  open  to  the  employer.  His  rights  and  liabilities 
with  respect  to  his  employees  during  any  calendar  year  are  fixed  by  the 
law  60  days  before  the  beginning  of  the  year,  according  as  notice  has  or 
has  not  been  filed  and  posted.  They  are  governed  by  one  system  of  laws, 
if  the  notice  of  rejection  has  been  filed  and  posted,  and  by  another  sys- 
tem of  laws  if  it  has  not. 

[4]  The  doctrine  of  estoppel  has  no  application.  If  the  defendant 
in  error  has  not  elected  to  reject  the  act  in  the  manner  required  by  law, 
then  the  stati'te  expressly  prohibits  the  bringing  of  any  action  against 
it  for  damages  for  any  injury  to  an  employee.  In  all  such  cases  the 
statute  has  abolished  the  common-law  action  for  negligence.  There  is  no 
legal  liability  in  such  case.  An  estoppel  cannot  create  one.  At  common 
law  a  servant  injured  by  the  negligence  of  his  master  could  maintain  an 
action  in  which  he  might  recover  damages  to  whatever  amount  he  might 
be  able  to  prove.  Under  the  statute  there  is  no  liability  for  damages,  and 
the  employee  can  maintain  no  action  against  his  employer,  but  is  entitled 
to  an  award  of  compensation  according  to  a  fixed  scale,  which  may  equal 
or  be  greater  or  less  than  his  damages.  No  estoppel  against  the  em- 
ployer under  a  system  or  code  where  no  cause  of  action  for  negligence 
exists  can  create  such  a  cause  of  action  against  him.  The  measure  of 
the  responsibility  of  such  an  employer  for  the  injury  or  death  of  an  em- 
ployee is  declared  by  section  11  of  the  act  to  be  the  compensation  pro- 
vided by  the  act.  If  by  any  deception,  misrepresentation  or  fraud  the 
employer  has  deprived  an  employee  of  this  compensation,  the  latter 
could,  no  doubt,  maintain  an  action  to  recover  the  compensation  to  which 
he  was  entitled,  but  he  would  have  no  cause  of  action  for  negligence 
which  caused  the  injury. 

The  evidence  from  which  the  estoppel  is  claimed  to  arise  was  not, 
in  any  event,  such  as  to  require  its  submission  to  the  jury.  It  was  shown 
that  on  November  4,  1913,  there  was  filed  with  the  Industrial  Board  a 
notice  dated  October  27,  1913,  that  the  defendant  in  error  would  not 
after  January  1,  1914,  provide  and  pay  compensation  to  its  employees  ac- 
cording to  the  provisions  of  the  Workmen's  Compensation  Act  This 
notice  contained  a  statement  that  the  defendant  in  error  was  advised  that 
the  act  was  unconstitutional  and  that  the  giving  of  ^e  notice  must  not 
be  regarded  as  a  recognition  of  the  validity  of  the  act.  This  notice  was 
also  posted  at  the  car  bam  where  plaintiff  in  error  worked,  with  a  head- 
ing notifying  the  employees  that  the  defendant  in  error  had  filed  sudi 
notice  with  the  Industrial  Board.  On  May  9,  1914,  the  Chicago  Surface 
Lines  (  including  the  defendant  in  error)  filed  a  notice  reaffirming  the 
election  not  to  proyide  and  pay  compensation.  Many  injuries  of  em- 
ployees of  the  defendant  in  error  occurred  during  1914,  but  none  were 
reported  to  the  Industrial  Board,  and  there  was  no  effort  on  the  part  of 
the  defendant  in  error  to  comply  with  the  act.  All  cases  of  injury  in 
1914,  except  that  of  the  plaintiff  in  error,  were  settled  by  the  defendant 
in  error.  In  February,  1915,  the  plaintiff  in  error  had  an  interview  with 
Rowley,  the  head  of  the  defendant  in  error's  claim  department,  in  re- 
gard to  the  settlement  of  his  claim,  in  which,  as  he  testified,  Rowley  said 
the  company  was  not  working  under  the  Workmen's  Compensation  Act 
These  notices  were  not  filed  or  posted  in  time.  The  notice  posted  at 
the  bam  simply  notified  the  employees  that  the  notice  posted  was  a  copy 
of  one  filed  with  the  Industrial  Board,  but  did  not  say  when  it  was  filed. 
The  action  of  the  defendant  in  error  in  not  reporting  accidents  and  ad- 
justing claims  for  injuries  was  in  accordance  with  its  claim  that  the  act 
was  unconstitutional.  Rowle)r^s  statement  was  in  accordance  with  the 
same  claim  and  was  not  the  misrepresentation  of  any  fact.  It  is  manifest 
that  the  defendant  in  error  was  not  working  under  the  Workmen's  Com- 
pensation Act — ^that  is,  that  it  was  not  complying  with  the  provisions 
of  the  act.  The  officers  of  the  defendant  in  error  were  advised  that  the 
act  was  unconstitutional,  and  for  that  reason,  as  well  as  others,  possibly. 
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the  defendant  in  error  rejected  its  provisions.  Nothing  is  shown  to  have 
been  said  or  done  which  amounted  to  any  misrepresentation  or  conceal- 
ment of  a  fact  or  which  was  done  with  an  intent  to  deceive  oi  a  taiowl- 
edge  or  belief  that  it  would  be  acted  upon,  or  which  was  -not  equally 
within  the  knowledge  or  means  of  knowledge  of  the  plaintiff  in  error 
as  of  the  defendant  in  error. 

The  judgment  of  the  Appellee  Court  will  be  affirmed. 

Judgment  affirmed. 

Farmer,  J.,  dissenting. 


SUPREME  COURT  OF  ILLINOIS. 


VOSE   ET   AL. 
V, 

CENTRAL  ILLINOIS  PUBLIC  SERVICE  CO.   (No.  12329.)* 

1.  MASTER  AND  SERVANT— SUIT  AGAINST  THIRD  PARTY- 

PLEADING. 

In  suit  based  on  the  first  clause  of  Workmen's  Compensation  Act,  § 
29,  to  recover  amount  paid  for  lineman's  death,  due  to  his  coming  in 
contact  with  defendant's  high-tension  wires,  declaration  which  in  sub- 
stance alleged  that  defendant  was  engaged  in  "electrical  work"  was  not 
defective,  because  it  failed  to  allege  that  defendant  had  not  elected  to 
be  governed  by  the  act,  in  view  of  section  2. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  401.) 

2.  MASTER  AND  SERVANT— ELECTION  TO  BE  GOVERNED  BY 

WORKMEN'S  COMPENSATION  ACT— PRESUMPTION. 
Contention  that  presumption,  under  Workmen's  Compensation  Act,  § 

2.  that  a  person  engaged  in  one  of  the  hazardous  occupations  enumerated 
is  subject  to  the  act,  applies  only  between  the  employer  and  employee,  and 
not  as  against  a  third  party,  cannot  be  sustained. 

(For, other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  403.) 

3.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—ELECTION— NECESSITY. 

In  suit  by  employers  under  Workmen's  Compensation  Act,  §  29,  to 
recover  amount  paid  for  employee's  death,  due  to  contact  with  defendant's 
high-tension  wires,  where  defendant  was  enj^aged  in  an  occupation  making 
it  subject,  in  view  of  section  2,  to  the  act,  unless  it  elected  to  the  contrary, 
and  the  proof  showed  that  neither  plaintiffs  nor  their  employee  had  made 
any  election,  judgment  will  not  be  reversed  because  plaintiffs  did  not  prove 
that  they  and  their  employee  had  elected  to  be  bound  by  the  act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  412.) 

4.  MASTER  AND  SERVANT— ADMISSION  OF  IMPROPER  TESTI- 

MONY—HARMLESS ERROR. 

In  suit  by  employers  under  Workmen's  Compensation  Act,  §  29,  to 
recover  amount  paid  for  employee's  death,  due  to  contact  with  defendants 
high-tension  wires,  where  proof  showed  that  defendant's  wires  not  sufli- 

♦Dccision  rendered,  Feb.  20,  1919.  122  N.  E.  Rep.  134. 
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ciently  insulated,  admitting  verdict  of  coroner's  jury  that  death  was  due 
to  contact  with  defendant's  wires  not  sufficiently  insulated  was  harmless. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  412.) 

5.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—ACTION  AGAINST  WRONGDOER. 

In  suit  by  employers  under  Workmen's  Compensation  Act,  §  29,  to 
recover  amount  paid  for  employee's  death,  due  to  contact  with  defendant's 
high-tension  wires,  it  was  not  error  to  exclude  testinwny  that  plaintiffs 
had  insured  their  employees  and  that  compensation  awarded  deceased's 
personal  representative  had  been  paid  by  insurance  company. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

Error  to  Appellate  Court,  Third  District,  on  Appeal  from  Circuit 
Court,  McDonough  County;  Harry  M.  Waggoner,  Judge. 

Action  by  Lyman  B.  Vose  and  others  against  the  Central  Illinois 
Public  Service  Company,  to  recover  amount  of  award  against  plaintiff  in 
proceedings  under  Workmen's  Compensation  Act  The  Appellate  Court 
affirmed  a  judgment  of  the  circuit  court  in  favor  of  plaintiffs,  and  defend- 
ant brings  certiorari.    Judgment  affirmed. 

Vause,  Hughes  &  Kiger,  of  Mattoon,  for  plaintiff  in  error. 
H.  L.  Howard,  of  Chicago,  and  Sawyer  &  Hainline,  of  Macomb,  for 
defendants  in  error. 

Farmer,  J.  This  case  comes  to  this  court  by  certiorari  to  review 
a  judgment  of  the  Appellate  Court  for  the  Third  District,  affirming  a 
judgment  of  the  circuit  court  of  McDonough  county  in  favor  of  de- 
fendants in  error  against  plaintiff  in  error  for  $2,370.61. 

Defendants  in  error,  as  a  committee  of  re-organization  of  the  West- 
em  Illinois  Telephone  Company,  were  in  June,  1915,  in  possession  of  and 
operating  a  telephone  system  in  the  city  of  Bushnel^  111.,  and  other 
cities  and  villages  in  that  vicinity.  Forest  C.  Shanks  was  employed  by 
defendants  in  error  as  a  telephone  lineman  in  the  city  of  Bushnell.  On 
June  7,  1915,  Shanks,  while  inspecting  a  line  of  wire  of  defendants  in  error 
carried  by  poles  through  the  branches  of  a  tree  standing  between  two 
poles,  came  in  contact  with  a  wire  charged  with  electricity  of  high  power 
and  voltage,  from  which  he  received  such  bums  and  injuries  that  he  died 
soon  thereafter.  Below  the  telephone  wires,  a  distance  of  some  1  or  1^ 
feet,  were  wires  of  plaintiff  in  error  supported  by  cross-arms  on  the 
same  poles  the  telephone  wires  were  on.  These  wires  of  plaintiff  in  error 
were  high-tension  wires,  carrying  2,2(X)  volts  each,  and  were  used  by  the 
plaintiff  in  error  in  the  conduct  of  its  business.  All  the  telephone  and 
electric  wires  passed  through  the  branches  of  the  tree  between  the  two 
poles  from  which  they  were  supported.  About  noon  on  the  day  mentioried 
Shanks  was  found  beneath  the  tree  very  badly  bumed  and  injured.  He 
was  imconscious  and  died  soon  afterwards.  The  administratrix  of  his 
estate  filed  a  petition  with  the  Industrial  Commission  for  compensation 
against  defendants  in  error  and  was  allowed  a  lump  sum  of  $2,129.61, 
which  they  paid,  together  with  a  hospital  bill  of  $41.50  and  a  surgeon's 
bin  of  $151.50,  making  the  total  amount  paid*  $2,370.61.  This  suit  was 
brought  by  defendants  in  error  against  plaintiff  error,  under  section  29 
of  the  Workmen's  Compensation  Act,  to  recover  the  amount  they  were 
compelled  to  pay. 

The  declaration  charged  plaintiff  in  error  with  negligence  in  main- 
taining its  wires  in  a  defective  state  of  insulation  for  a  long  period 
of  time  prior  to  the  accident  and  in  such  close  proximity  to  the  other 
wires  as  to  endanger  the  life  and  limb  of  any  one  lawfully  in  said  tree; 
that  it  knew,  or  in  the  exercise  of  ordinary  care  should  have  known,  of 
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the  dangerous  condition  of  said  wires,  and  had  been  notified  of  said 
condition  numerous  times  within  30  days  of  the  accident;  that  Shanks, 
as  the  employee  of  defendants  in  error  to  inspect  its  wires  in  said  tree 
and  repair  the  same,  climbed  the  tree  to  perform  his  duties,  and  while 
in  the  exercise  of  due  care  and  caution  for  his  own  safety,  and  as  a 
direct  result  of  the  negligence  of  plaintiff  in  error  in  maintaining  its 
wires  in  a  defective  condition  of  insulation,  the  high  current  carried  by 
plaintiff  in  error's  wires  was  commimicated  to  the  body  of  Shanks,  sev- 
erely burning  and  injuring  him,  causing  him  to  fall  from  the  tree  to 
the  ground,  and  as  a  direct  result  of  said  injuries  he  died.  The  declaration 
alleged  the  award  made  to  Shanks'  administratrix  and  the  amount  paid 
by  defendants  in  error,  and  set  out  in  haec  verba  section  29  of  the  Work- 
men's Compensation  Act,  by  virtue  of  which  defendants  in  error  claimed 
the  right  to  be  reimbursed.  The  declaration  alleged  that  both  defendants 
in  error  and  Shanks  had  elected  to  accept  the  provisions  of  the  Work- 
men's Compensation  Act,  but  there  was  no  allegation  in  the  declaration 
of  the  acceptance  or  rejection  of  the  act  by  the  plaintiff  in  error.  Plain- 
tiff in  error  filed  a  plea  of  the  general  issue  and  two  special  pleas.  A 
demurrer  was  sustained  to  the  special  pleas  and  the  declaration  was  sub- 
sequently amended  but  no  other  pleas  were  filed. 

[11  It  is  insisted  with  great  earnestness  that,  as  the  declaration  did 
not  allege  plaintiff  in  error  had  elected  either  to  be  bound  by  the  Work- 
men's Compensation  Act  or  not  to  be  bound  by  it,  there  can  be  no 
recovery  under  section  29.  It  is  contended  that,  to  authorize  a  recovery 
under  Ae  first  clause  of  section  29,  the  declaration  must  aver  that  the 
defendant  had  elected  to  be  bound  by  the  act,  and  such  averment  must 
be  proven  to  authorize  a  judgment,  and  that  under  the  second  clause  of 
section  29,  to  authorize  a  recovery,  it  must  be  alleged  and  proved  that 
the  defendant  had  elected  not  to  be  bound  by  the  act. 

The  first  clause  of  section  29  applies  where  all  the  parties — ^the  em- 
ployer, the  injured  employee,  and  the  third  party  whose  negligence  caused 
the  injury — are  subject  to  the  Wbrkmen's  Compensation  Act.  That  clause 
reads  as  follows: 

"Where  an  injury  or  death  for  which  compensation  is  payable  by  the 
employer  under  this  act  was  not  proximately  caused  by  the  negligence 
of  the  employer  or  his  employees,  and  was  caused  under  circumstances 
creating  a  legal  liability  for  damages  in  some  person  other  than  the 
employer  to  pay  damages,  such  other  person  having  also  elected  to  be 
bound  by  this  act,  then  the  right  of  the  employee  or  personal  representa- 
tive to  recover  against  such  other  person  shall  be  subrogated  to  his  em- 
ployer and  such  employer  may  bring  legal  proceedings  against  such  other 
person  to  recover  the  damages  sustained,  in  an  amount  not  exceeding  the 
aggregate  amount  of  compensation  payable  under  this  act,  by  reason  of 
the  injury  or  death  of.  such  employee."    Laws  1913.  p.  354. 

According  to  the  averments  of  the  declaration  plaintiff  in  error  was 
engaged  in  a  hazardous  business  or  occupation.  Section  2  of  the  act  of 
1913  provides  that  every  employer  enumerated  in  paragraph  "b"  of  section 
3  shall  be  conclusively  presumed  to  have  filed  notice  of  his  election  to 
provide  and  pay  compensation  according  to  the  act,  unless  and  until  he 
gives  notice  of  a  contrary  intention  in  accordance  with  the  provisions  of 
5ie  statute.  Among  the  employments  or  occupations  where  the  employer 
is  conclusively  presumed  to  have  elected  to  be  governed  by  the  act  is 
"electrical  work."  The  declaration  in  substance  and  effect  alleges  plaintiff 
in  error  was  engaged  in  that  work.  It  is  not  claimed  it  had  elected  not 
to  be  bound  by  the  act,  and  in  the  absence  of  such  an  election  it  is 
"conclusively  presumed"  to  have  elected  to  provide  and  pay  compensation 
under  the  act  It  was  unnecessary,  therefore,  to  explicitly  allege  in  the 
declaration  that  plaintiff  in  error  had  elected  to  be  bound  by  the  act, 
because  from  the  fact  alleged  the  law  conclusively  presumed  that  plaintiff 
in  error  had  so  elected.    The  declaration  was  sufficient  in  this  respect,  as 
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it  was  based  upon  and  the  recovery  had  under  the  first  clause  of  section 
29,  which  applies  where  all  the  parties  are  subject  to  the  Workmen's 
Compensation  Act.  If  the  recovery  had  been  sought  tmder  the  second 
clause  of  said  section  it  would  have  been  necessary  to  haVe  averred  that 
plaintiff  in  error  had  elected  not  to  be  bound  by  the  act. 

[2]  Plaintiff  in  error  argues  that  the  presumption  that  a  person  en* 
gaged  in  one  of  the  hazardous  occupations  enumerated  m  the  statute 
is  under  and  subject  to  the  act  applies  only  as  between  the  emplojrer  and 
the  employee  but  does  not  apply  where  the  action  is  against  a  third 
party.  This  question  was  decided  contrary  to  that  contention  in  Johnson 
V.  Choate,  '284  111.  214,  119  N.  ES72, 

[3]  It  is  also  contended  that  the  judgment  should  be  reversed  because 
defendants  in  error  did  not  prove  that  they  and  their  employee  Shanki, 
had  elected  to  be  bound  by  the  Workmen's  Compensation  Act  It  does 
not  appear  from  plaintiff  in  error's  Appellate  Court  brief,  which  de- 
fendants in  error  were  granted  leave  to  file  in  this  case,  that  this  question 
was  raised  in  the  Appellate  Court;  but,  even  if  it  had  been  raised,  we 
do  not  think  the  point  a  good  one.  Defendants  in  error  were  engaged  in 
an  occupation  which  the  statute  made  subject  to  the  act  unless  th^ 
elected  to  the  contrary,  and  the  proof  shows  that  neither  defendants  in 
error  nor  Shanks  had  made  any  such  election. 

[4]  It  is  also  insisted  the  court  erred  in  admitting  in  evidence  the 
verdict  of  the  coroner's  jury.  The  verdict  recited  the  jury  found  Shanks 
"came  to  his  death  by  coming  in  contact  with  electrical  wires  of  the 
Central  Illinois  Public  Service  Company  in  B^shnell,  111.,  June  7,  1915, 
which  were  not  sufficiently  insulated."  Whether  or  not  the  verdict  was 
competent  is  immaterial  in  this  case,  as  the  proof  abundantly  showed 
plaintiff  in  error's  wires  were  not  sufficiently  insulated,  and  in  any  event 
it  was  not  Jiarmed  by  the  admission  of  the  verdict  in  evidence. 

[5]  Plaintiff  in  error  also  sought  to  prove  on  the  trial  that  defendants 
in  error  had  caused  their  employees  to  be  insured  by  the  Fidelity  & 
Casualty  Company  of  New  York,  and  that  the  compensation  awarded  the 
personal  representative  of  Shanks  had  been  paid  by  that  company  and 
that  nothing  had  been  paid  by  defendants  in  error.  The  court  refused 
to  allow  the  proof,  and  this  is  assigned  as  error.  No  authority  is  cited 
to  support  the  position  of  plaintiff  in  error  and  we  know  of  none.  If 
defendaiits  in  error  insured  their  employees,  it  was  for  their  benefit  and 
not  for  the  benefit  of  plaintiff  in  error  This  ruling  of  the  court  is  sus- 
tained in  Otis  Elevator  Co.  v.  Miller  &  Paine,  240  Fed.  376,  153  C  C  A.  302. 

The  proof  tended  to  sustain  the  allegations  of  the  declaration  that 
Shanks  was  in  the  exercise  of  due  care  for  his  own  safety,  and  that  it 
was  the  duty  of  plaintiff  in  error  to  insulate  its  wires  at  the  point  of 
contact,  and  that  the  failure  to  do  so  caused  the  death. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS. 


WANGLER  BOILER  &  SHEET  METAL  WORKS  CO. 

V, 

INDUSTRIAL  COMMISSION  et  al.   (No.   12461.)* 

1.  MASTER    AND     SERVANT-WORKMEN'S     COMPENSATION 

ACT--COMMON-LAW    AND    STATUTORY    LIABILITY    FOR 

DEATH. 

An  employer,  not  inchided  in  any  of  the  classes  enumerated  in  Work- 
men's Compensation  Act,  §  3.  in  view  of  section  1,  may,  by  operating 
under  the  act,  free  himself  from  the  common-law  or  statutory  liability 
for  injuries  to  employees  arising  out  of  and  in  course  of  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—THEORY  OF  LIABILITY. 

Compensation  under  the  Workmen's  Compensation  Act  is  analogous 
to,  and  is  to  take  the  place  of,  damages  at  common  law  or  under  the  Per- 
sonal Injuries  Act. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  346.) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—RIGHT  TO  COMPENSATION— REMARRIAGE  OF  WIDOW. 

Widow  of  deceased  employee,  to  whom  compensation  had  been 
awarded  under  the  Workmen's  Compensation  Act,  did  not  lose  her  right 
to  the  compensation  by  remarriage 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  393.) 

6.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— THEORY  OF. 

The  Workmen's  Compensation  Act.  is  not  based  on  the  theory  that  it 
provides  a  means  of  support  during  the  period  of  adjustment  following 
the  death  or  injury  of  an  employee,  but  on  the  idea  of  compensation 
for  death  or  injury  arising  out  of  and  in  course  of  employment,  and  on 
the  broad  economic  theory  that  such  compensation  is  properly  chargeable 
as  a  part  of  the  cost  of  industrial  activity  and  production. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  346.) 

7.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— RIGHTS    OF    BENEFICIARY— POWER    OF    LEGISLA- 
TURE. 

The  Legislature  has  the  power  to  place  limitations  upon  the  rights 
of  beneficiaries  under  the  Workmen's  Compensation  Act. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  347.) 

Error  to  Circuit  Court,  Montgomcy  County;  Thomas  M.  Jett,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  for  compensation 
for  the  death  of  Frank  Lewis,  opposed  by  the  Wangler  Boiler  &  Sheet 
Metal  Works  Company,  employer.  Judgment  on  the  Industrial  Com- 
mission's award  was  granted  by  the  Circuit  Court  on  petition  by  H.  B. 
Herrick,  administrator,  on  employer's  failure  to  pay  award,  and  employer 
brings  error.    Judgment  affirmed. 

♦Decision  rendered.  Feb.  20.  1919.  122  N.  E.  Rep.  366, 
Vph  ni— Comp.  to. 
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G.  A.  Hodgman,  of  St.  Louis,  Mo.,  Russell  B.  James,  of  Qiicago, 
and  A.  M  Fitzgerald,  of  Springfield,  for  plaintiff  in  error. 
P.  McWilliams,  of  Litchfield,  for  defendant  in  error. 

Stone,  J.  The  circuit  court  of  Montgomery  county  entered  judgment 
upon  an  award  hy  the  Industrial  Commission  for  compensation  against 
plaintiff  in  error  for  the  death  of  Frank  Lewis,  due  to  accidental  injury 
sustained  on  June  9.  1917.  The  sole  beneficiary  of  the  award  and  the 
only  dependent  at  the  time  of  the  accident  was  Reater  Lewis,  his  widow. 
The  installments  specified  in  the  award  made  by  the  arbitrator  appointed 
by  the  Industrial  Commission  were  paid  in  amounts  and  at  the  times 
specified  in  the  award  until  the  widow  was  remarried  to  Isaiah  Vander- 
burg,  from  which  time  plaintiff  in  error  has  refused  to  pay  such  award. 
A  petition  under  paragraph  "g*'  of  section  19  of  the  Workmen's  Com- 
pensation Act  (Kurd's  Rev.  St.  1917,  c.  48,  §  144)  was  presented  by  de- 
fendant In  error  to  the  circuit  court  of  Montgomery  county  asking  for 
judgment  upon  the  award  by  reason  of  such  refusal  to  pay  the  same. 
The  petition  sets  out  that  the  beneficiary  has  remarried  Plaintiff  in 
error  filed  an  answer  to  the  petition,  setting  up  that  as  the  beneficiary 
had  remarried  she  was  no  longer  a  dependent,  and  that  payment  of  com- 
pensation should  cease.  Exceptions  were  filed  to  the  answer,  and  it 
was  stipulated  that  the  question  should  be  determined  on  the  petition, 
answer,  and  exceptions  thereto.  The  circuit  court  held  that  the  remar- 
riage of  the  beneficiary  was  not  a  defense  to  the  petition,  and  entered 
judgment  on  the  award,  and  granted  a  certificate  of  importance  in  ac- 
cordance with  the  statute 

It  is  contended  by  the  plaintiff  in  error  that,  as  respects  the  widow 
and  minor  children  of  a  deceased  employee  under  the  Workmen's  (Com- 
pensation Act,  the  compensation  is  based  on  4he  theory  of  support  for 
dependents,  and  on  that  theory  alone;  that  it  is  intended  to  provide  sup- 
port for  the  widow  and  children  during  what  counsel  for  plaintiff  in 
error  style  the  "period  of  adjustment"  that  follows  the  death  of  the 
breadwinner  of  the  family,  or  only  so  long  as  such  dependent  exists,  and 
is  intended  to  relieve  society  of  the  burden  of  caring  for  such  dependents. 
Counsel  cite  in  support  of  that  contention  the  provisions  of  the  act  found 
in  section  21  (section  146),  that  on  the  death  of  a  dependent  the  com- 
pensation is  extinguished,  unless  such  dependent  is  survived  by  a  par- 
ent, sister,  or  brother  who  was  dependent  on  the  deceased  at  the  time  of 
his  injury,  in  which  case  compensation  may  be  diminished. 

Section  7  (section  132)  of  said  act  fixes  the  compensation  in  case  of 
injury  resulting  in  the  death  of  the  employee.  Paragraph  "f  of  said 
section  contains  the  following  proviso: 

"Provided,  such  compensation  may  be  paid  in  a  lump  sum  upon  peti- 
tion as  provided  in  section  9  of  this  act" 

Section  9  (  section  134)  provides  that: 

"Any  employer  or  employee  or  beneficiary  who  shall  desire  to  have 
such  compensation,  or  any  unpaid  part  thereof,  paid  in  a  lump  sum,  may 
petition  the  Industrial  Board,  asking  that  such  compensation  be  so  paid. 

That  section  further  provides  that  upon  notice  and  a  hearing,  if  it  ap- 
pears for  the  best  interest  of  the  parties  that  a  lump  sum  setSement  be 
had  the  board  may  so  order  it,  the  section  also  fixing  the  method  of.  ar- 
riving at  the  amount  of  such  lump  sum  to  be  paid.  The  section  further 
provides : 

"Either  party  may  reject  an  award  of  a  lump  sum  payment  of  com- 
pensation, except  an  award  for  compensation  under  section  7,"  etc 

Section  1  (section  126)  of  the  act  provides: 

"That  any  employer  in  this  state,  who  does  not  come  within  the 
classes  enumerated  by  section  3  of  this  act,  may  elect  to  provide  and  pay 
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compensation  for  accidental  injuries  sustained  by  any  employee  arising 
out  of  and  in  the  course  of  the  employment  according  to  the  provisions 
of  this  act,  and  thereby  relieve  himself  from  any  liability  for  the  re- 
covery of  damages,  except  as  herein  provided." 

Paragraph  "c"  of  section  1  provides  that  the  liability  of  such  em- 
ployer for  compensation  is  to  be  determined  according  to  the  compensa- 
tion provisions  of  the  act 

[1,  2]  Plaintiff  in  error,  unless  it  is  within  section  3  (section  128) 
of  the  act,  had  the  right  to  elect  whether  it  would  operate  under  the  act 
By  operating  under  the  act  it  became  freed  from  the  common-law  or 
statutory  liability  for  damages  for  injuries  arising  out  of  and  in  the 
course  of  the  employment  of  its  employees.  The  right  to  damages  for 
death  or  injury  of  an  employee,  at  common  law  or  under  the  Personal 
Injuries  Act,  was  a  vested  nght.  Chicago,  Peoria  &  St  Louis  Railroad 
Co.  v.  Woolridge,  174  111  330.  51  N.  E.  701. 

[3,  4]  Compensation  under  the  act  in  question  is  analogous  to  and  is 
to  take  the  place  of  damages  at  common  law  and  under  the  statute.  While 
the  right  to  compensation  is  not  a  subject  of  bequest  of  the  beneficiary, 
but  continues  in  the  dependents  of  the  beneficiary  only  in  the  manner 
provided  by  said  ait,  yet  such  right  to  compensation,  when  determined 
according  to  law,  is  no  less  a  vested  right,  and  one  that  can  be  affected 
only  by  the  act  of  the  Legislature  that  gave  it.  Hansen  v.  Brann  & 
Stewart  Co.,  90  N.  J.  Law,  444.  103  Atl.  696  The  intention  of  the  Leg- 
islature to  so  treat  that  right  is  shown  by  section  9  of  the  act,  which,  as 
we  have  seen,  provides  that  where  a  lump  sum  settlement  is  awarded 
by  the  Industrial  Board  in  case  of  an  injury  resulting  in  death  there  is 
no  right  of  rejection  either  by  the  employer  or  beneficiary.  The  inten- 
tion of  the  Legislature  that  such  right  shall  be  a  vested  right  is  further 
shown  by  paragraph  "g*'  oi  section  19  of  the  act,  which  provides  for 
judgment  in  the  circuit  court  on  an  award  where  there  is  a  refusal  or  fail- 
ure to  pay  the  compensation;  such  judgment  being  treated  as  similar 
to  an  execution.  Friedman  Manf.  Co.  v.  Industrial  Com.,  284  111.  554, 
120  N.  E.  460. 

[5,  6]  The  Workmen's  Compensation  Act  contains  no  provision  for 
the  extinguishment  of  compensation  where  the  widow  of  the  deceased 
employee  remarries,  and  we  can  see  no  reason,  on  principle,  for  reading 
such  a  provision  into  the  act.  We  do  not  adopt  the  view  of  counsel  for 
plaintiff  in  error  that  the  basis  of  the  act  is  merely  that  of  providing  sup- 
port through  a  "period  of  adjustment,"  but,  as  its  title  indicates,  the  act 
IS  based  on  the  idea  of  compensation  for  death  or  injury  arising  out  and 
in  the  course  of  the  emlpo)rment  The  act  is  also  based  on  the  broad  eco- 
nomic theory  that  such  death  or  injury  is  an  incident  of  industrial  activity 
and  production,  and  that  compensation  therefor  is  properly  chargeable 
as  a  part  of  the  cost  of  such  activity  and  production. 

[7,  8]  The  Legislature  has  the  power  to  place  limitations  upon  the 
rights  of  beneficiaries;  but  courts  have  no  power  to  put  a  limitation 
upon  a  right  legally  given  by  the  Legislature,  unless  by  a  fair  construc- 
ton  of  the  act  it  can  be  said  that  such  limitation  was  in  furtherance  of 
legislative  intent.  Such  a  limitation  as  is  contended  for  by  plaintiff  in 
error  cannot  be  placed  on  this  act,  without  reading  into  the  act  that  which 
is  not  to  be  found  either  in  its  language  or  spirit.  The  right  to  compensa- 
tion being  a  vested  right  of  the  beneficiary,  the  liability  of  the  employer, 
on  the  vesting  of  that  right  becomes  fixed,  and  in  the  absence  of  an  act  of 
the  Legislature  under  which  such  right  becomes  divested,  we  are  unable 
to  see  wherein  the  conduct  of  the  beneficiary  can  be  said  to  affect  such 
liability  on  the  part  of  the  employer.  If  an  act  on  het*  part  does  not  in- 
crease his  liability,  then  obviously  it  is  of  no  concern  to  him,  as  his  lia- 
bility has  been  fixed  bjr  law.  There  appears  to  be  no  more  reason,  in 
the  absence  of  legislative  provision  therefor,  for  holding  that  remar- 
riage of  the  widow  would  extinguish  her  compensation,  than  to  hold 
that  such  result  would  follow  in  case  $he  were  to  receive  a  legacy,  or 
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by  her  wits  acquire  a  competency,  within  the  period  for  which  compensa- 
tion is  to  be  paid. 

The  case  of  In  re  Murphy,  224  Mass.  592,  113  N.  E.  283,  has  been 
cited  by  counsel  for  plaintiff  in  error  in  support  of  their  contention  that 
the  right  to  compensation  in  this  case  ceased  upon  the  remarriage  of  the 
beneficiary.  In  that  case  the  statute  was  silent  as  to  the  matter  of  pay- 
ment of  compensation  after  the  death  of  the  beneficiary,  and  the  Massa- 
chusetts court  held  that  the  compensation  was  extinguished.  Counsel 
argue  that  by  analogy,  the  Illinois  Compensation  act  also  being  silent  as 
to  the  subject  in  question,  compensation  should  likewise  be  extinguished. 
That  case  was  decided  on  the  ground  that,  at  the  time  of  the  injury  of 
the  deceased  employee,  his  mother,  who  was  the  beneciary,  was  his  sole 
next  of  kin  and  the  only  person  dependent  on  him  for  support,  and  that 
upon  her  death  compensation  ceased.  There  is  nothing  in  the  case  cited 
which  will  support  the  analogy  sought  to  be  established  with  the  case 
at  bar. 

In  the  case  of  Hansen  v.  Brann  &  Stewart  Co.,  supra,  the  New  Jer- 
sey Supreme  Court  held,  under  a  statute  similar  to  ours,  that  the  remar- 
riage of  the  beneficiary,  who  was  the  widow  of  the  deceased  employee, 
did  not  extinguish  the  compensation.    This  we  believe'  to  be  the  true  rule. 

The  judgment  of  the  circuit  court  will  be  afiirmed. 

Judgment  affirmed 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  1. 


CONSUMERS'  CO. 

V. 

CEISLIK.     (No.  10476.)* 

1.  MASTER  AND  SERVANT— AWARD  BY  ONE  MEMBER  OF  IN- 

DUSTRIAL BOARD— REVJEW  BY  FULL  BOARD. 

Where,  on  review  pursuant  to  Workmen's  Compensation  Act,  §  60, 
by  full  board  of  award  made  by  one  member,  appellant  made  no  showing 
as  to  what  additional  testinvony  sought  to  be  introduced  by  him  would  be, 
but  stated  only  a  conclusion,  the  board  did  not  abuse  its  discretion  in 
refusing  to  permit  him  to  introduce  the  additional  testimony. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—AWARD— REVIEW. 

On  review  pursuant  to  Workmen's  Compensation  Act,  §  60,  by  full 
board  of  an  award  made  by  one  member,  the  admission  of  additional 
evidence  was  discretionary,  and  the  action  of  the  board  in  that  regard  is 
not  subject  to  review,  unless  the  record  shows  an  abuse  of  discretion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[5].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—FINDINGS  OF  INDUSTRIAL  BOARD— REVIEW. 
The  Industrial  Board  like  a  jury  may  draw  reasonable  inferences 
from  the  facts  and  circumstances,  and  a  finding  by  the  board  stands  upon 

*  Decision  rendered,  Feb,  11,  1919.     121  N.  E.  Rep.  832, 
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the  same  footing  as  a  finding  of  a  trial  court  or  the  verdict  of  a  jury, 
and  when  sustained  by  competent  evidence  is  binding  on  the  court  on 
appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—FINDINGS  OF  INDUSTRIAL  BOARD— REVIEW. 

Where  every  .material  fact  found  by  the  Industrial  Board  is  sustained 
by  some  competent  evidence,  the  court  on  appeal  will  not  interfere,  though 
some  of  the  evidence  is  conflicting. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—FINDINGS— REVIEW. 

The  mere  fact  that  incompetent  evidence  is  heard  is  no  cause  for 
reversal  where  there  was  some  competent  evidence  which  tended  to  es- 
tablish every  material  fact  found  by  the  Industrial  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [8].) 

6.  MASTER  AND  SERVANT— PERSONAL  INJURIES— "ARISING 

OUT  OF  AND  IN  THE  COURSE  OF  HIS  EMPLOYMENT." 
PlaintiflF  Servant,  who,  upon  discovering  that  no  chute  with  which  to 
unload  coal  had  been  placed  on  his  wagon,  went  to  a  nearby  saloon  and 
telephoned  to  his  master's  office,  and  who  was  struck  by  a  passing  auto- 
mobile while  in  the  act  of  mounting  his  wagon  after  he  returned,  held 
injilry  by  accident  "arising  out  of  and  in  the  course  of  his  employment" 
within  Workmen's  Compensation  Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
(For  other  definitions,  see  Words  juid  Phrases,  First  and   Second 
Series,  Course  of  Employment) 

7.  MASTER  AND  SERVANT— AWARD  OF  INDUSTRIAL  BOARD 

—GROUNDS  FOR  REVERSAL. 

That  the  Industrial  Board  awarded  compensation  for  maximum  period 
of  500  weeks  instead  of  300  weeks,  as  asked  by  claimant,  does  not  afford 
ground  for  reversal,  the  duration  of  award  being  limited  as  the  law 
provides,  and  the  appellant  not  having  shown  that  its  rights  were  in  any 
way  prejudiced. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[8].) 

8.  MASTER  AND  SERVANT— AWARD  OF  INDUSTRIAL  BOARD 

—GROUNDS  FOR  REVERSAL. 

The  exact  degree  of  impairment  to  claimant's  eye  not  being  shown 
by  the  evidence,  the  fact  that  the  Industrial  Board  -left  permanent  im- 
pairment of  vision  open  for  future  consideration  is  not  a  cause  for 
reversal. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [9].) 

Appeal  from  Industrial  Board. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Joe  Ceislik  against  the  Consumers'  Company.  From  an  award 
for  claimant  by  the  full  board  upon,  review  of  an  award  made  by  a 
single  member,  the  Company  appeals.    Affirmed. 

McKinley,  Hansen  &  Schmauch,  of  Chicago,  111.,  for  appellant 
McMahon  &  Connoy,  of  Hammond,  for  appellee. 
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Battman,  p.  J.  Appellee  filed  his  claim  before  the  Industrial  Board, 
alleging  that  on  April  13,  1918,  he  received  personal  injuries  by  reason  of 
an  accident  arising  out  of  and  in  the  course  of  his  employment  by  appel- 
lant, and  asking  for  an  adjustment  of  his  compensation  under  the  Work- 
men's Compensation  Act  (Laws  1915,  c.  106).  The  claim  was  heard  be- 
fore a  single  member  of  the  board,  who  made  a  finding  and  an  award 
in  favor  of  appellee.  Appellant,  in  due  time,  filed  its  application  for  a 
review  of  said  award.  Prior  to  the  hearing  on  review,  appellant  requested 
leave  to  submit  new  and  additional  evidence  on  such  hearing,  and  sup-, 
ported  his  request  by  the  affidavit  of  its  assistant  secretary.  This  request 
was  denied,  and  the  full  board  thereafter  reviewed  the  evidence  intro- 
duced at  the  original  hearing,  and,  having  heard  the  argument  of  counsel, 
made  a  finding  of  facts  on  which  the  full  board  made  the  following  award : 

"It  is  therefore  considered  and  ordered  that  the  plaintiff  be,  and  he 
is  hereby,  awarded  compensation  at  the  rate  of  $10.40  per  week  on  account 
of  his  disability  to  work  for  the  injuries  received  other  than  to  his  right 
eye,  beginning  on  the  28th  day  of  April,  1918,  and  to  continue  so  long 
as  the  plaintiff's  injuries,  other  than  the  injury  to  the  right  eye,  wholly 
disable  him  for  work,  not  exceeding  500  weeks,  and  providing  that  the 
total  compensation  shall  in  no  event  exceed  $5,000.  It  is  further  ordered 
that  the*question  as  to  the  degree  of  permanent  impairment,  if  any,  of  the 
vision  of  the  plaintiff's  right  eye,  be  and  the  same  is  hereby  ordered  left 
open  for  future  consideration.  It  is  further  ordered  that  the  defendant 
pay  the  cost  of  the  proceedings." 

From  this  award  appellant  has  appealed,  and  has  assigned  errors 
which  require  a  consideration  of  the  questions  hereinafter  determined. 

[1,  2]  Appellant  contends  that  the  denial  of  its  request  for  leave  to 
submit  additional  evidence  on  review  of  the  original  award  was  an  abuse 
of  discretion  on  the  part  of  the  board.  Section  58  of  the  Workmen's 
Compensation  Act  provides  for  filing  an  application  before  the  Industrial 
Board  for  a  hearing,  where  the  parties  fail  to  reach  an  agreement  in 
regard  to  compensation.  Section  59  provides  that  the  board,  by  any  or 
all  of  its  members,  shall  hear  the  parties  at  issue,  their  representatives 
and  witnesses,  and  shall  determine  the  dispute  in  a  summary  manner. 
Such  determination  is  final  and  conclusive,  unless  one  of  the  parties  feels 
aggrieved  by  the  decision.  In  that  event,  if  such  award  was  made  by 
less  than  all  members  of  the  board,  the  dissatisfied  party  may  have  a 
review  thereof,  by  filing  an  application  therefor  within  the  time  designated 
in  section  60  of  said  act.  On  such  review  the  parties  are  not  given  a 
right  to  submit  additional  evidence,  but  under  the  provisions  of  said 
section  60,  the  board  may  hear  additional  evidence  if  it  deems  it  advisable 
to  do  so.  This  renders  the  admission  of  additional  evidence  discretionary 
with  the  board,  and  its  action  in  that  regard  is  not  subject  to  review  by 
this  court,  unless  the  record  shows  an  abuse  of  such  discretion.  Bimel, 
etc,  Co.  V.  Loper  (1917)  117  N.  E.  527. 

In  the  instant  case  the  parties  were  given  an  opportunity  to  submit 
all  their  evidence  at  the  first  hearing  before  the  single  member  of  the 
board.  On  the  hearing  on  review,  appellant  was  not  entitled  as  a  matter 
of  right  to  submit  additional  evidence.  It  recognized  such  fact,  and 
sought  to  have  the  board  exercise  its  discretion  in  that  regard  in  its 
favor.  To  that  end,  it  submitted  the  affidavit  of  its  assistant  secretary 
in  support  of  such  request,  and  attempted  thereby  to  show  facts  which 
would  make  a  denial  thereof  an  abuse  of  discretion  on  the  part  of  the 
board.    Appellant's  brief  states  that  it  is  shown  by  said  affidavit  that: 

"Three  persons,  whose  names  appellant  is  ready  to  submit  to  the 
board,  have  since  then  [the  former  hearing]  disclosed  the  fact  that  they 
were  eyewitnesses  to  circumstances  that  show  that  appellee  was  not,  at 
the  time  of  the  injury,  in  the  service  of  appellant,  but  engaged  bn  a 
personal  errand  of  his  own." 

It  also  states  that  said  affidavit  shows  that  another  witness  has  been 
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discovered  since  the  original  hearing,  whose  name  appellant  is  ready  to 
furnish  to  the  board,  "who  will,  if  called,  disprove  the  testimony  of  ap- 
pellee concerning  the  facts  and  circumstances  surrounding  the  accident, 
and  impeach  his  testimony,  and  show  that  appellee  was  at  the  time  of 
the  injury  engaged  in  a  personal  mission  of  his  own,  and  not  on  the 
business  of  the  company."  This  is  the  only  evidence  which  appellant 
asked  to  submit  on  review,  and  the  only  showing  as  to  its  character,  as 
far  as  disclosed  by  appellant's  brief.  It  will  be  observed  that  there  is 
no  showing  as  to  what  the  testimony  of  said  witnesses  would  be,  but 
only  a  statement  of  a  conclusion  in  that  regard.  The  board  had  a  right 
to  know  what  the  testimony  of  each  of  such  witnesses  would  be,  in  order 
that  it  might  draw  its  own  conclusion  as  to  what  it  would  tend  to  prove 
or  disprove,  if  anything.  In  the  absence  of  such  a  showing  We  cannot 
say  that  the  board  abused  its  discretion  in  refusing  to  permit  appellant 
to  introduce  additional  evidence  at  the  hearing  on  review. 

[3,  4]  Appellant  contends  that  the  evidence  is  not  sufficient  to  sustain 
the  hnding  of  facts.  In  considering  this  contention  it  should  be  borne 
in  mind  that  a  finding  of  facts  by  the  Industrial  Board  stands  upon  the 
same  footing  as  the  finding  of  the  trial  court  or  the  verdict  of  a  jury, 
and  when  sustained  by  any  competent  evidence  is  conclusively  binding 
on  this  court  Bloomington-Bedford  Stone  Co.  v.  Phillips  (1917)  116 
N.  E.  850;  Sugar  Valley  Coal  Co.  v.  Drake  (1917)  117  N.  E.  937.  Also 
that  such  board,  like  a  court  or  jury,  may  draw  reasonable  inferences 
from  the  facts  and  circumstances  in  evidence.  Haskell  &  Barker  Car  Co. 
V.  Brown  (1917)  117  N.  E.  555.  With  these  settled  rules  in  mind,  we 
have  reviewed  the  evidence  in  the  light  of  appellant's  contention,  and 
find  ourselves  unable  to  agree  that  it  is  not  sufficient  to  sustain  the  finding 
of  facts.  Every  material  fact  foimd  is  sustained  by  some  competent 
evidence.  True,  some  of  it  is  strongly  conflicting  as  appellant  has  cited, 
but  it  is  not  within  the  province  of  this  court  to  weigh  the  same,  and 
thereby  determine  its  preponderance.  Public  Utilities  Co.  v.  Cosby  (1915) 
60  Ind.  App.  252,  110  N.  E.  576. 

[5]  Appellant  also  contends  that  its  rights  were  prejudiced  by  the 
board's  consideration  of  incompetent  evidence.  If  it  be  conceded  that 
incompetent  evidence  was  heard,  it  does  not  follow  that  the  board  gave 
it  weight  in  arriving  at  its  conclusions  as  to  the  facts  established.  The 
mere  fact  that  incompetent  evidence  is  heard  is  not  cause  for  reversal, 
where,  as  in  this  case,  there  was  some  competent  evidence  which  tended 
to  establish  everv  material  fact  found.  United  Paperboard  Co.  v.  Lewis 
(1917)   117  N.  E.  276. 

[6]  Appellant's  contention  that  the  facts  found  are  not  sufficient  to 
sustain  the  award  is  not  well  taken.  Such  facts  show  that  appellee  was 
in  the  employment  of  appellant  as  a  teamster  at  an  average  working  wage 
of  $18.90;  that  on  said  date,  in  the  regular  discharge  of  the  duties  of  his 
employment,  he  was  driving  a  team  delivering  coal ;  that  he  left  appellant's 
place  of  business  with  a  load  of  coal  for  delivery  to  a  customer;  that 
after  driving  about  three  squares  and  a  half  his  hat  was  blown  off  his 
head;  that  he  stopped  his  team,  alighted  from  his  wagon,  and  procured 
his  hat ;  that  upon  going  back  to  his  wagon  he  discovered  that  the  persons 
loading  the  wagon  had  failed  to  put  a  chute  on  it  to  be  used  in  unload- 
ing the  coal;  that  prior  to  that  time  he  had  been  instructed  by  appellant 
that  when  he  discovered  that  he  did  not  have  a  chute  and  needed  one, 
instead  of  returning  to  the  yard  with  his  load,  he  should  call  by  phone, 
and  a  chute  would  be  sent  him;  that,  acting  under  said  instructions, 
he  went  into  a  saloon  near  the  point  where  his  team  had  been  stopped,  and 
called  appellant's  officers,  and  requested  that  a  chute  be  sent  to  him;  that 
he  returned  from  telephoning  to  his  wagon,  and  while  in  the  act  of 
mounting  the  same  he  was  struck  by  a  passing  automobile  and  run  over ; 
that  as  a  result  he  sustained  injuries  which  wholly  disabled  him  for  the 
work  at  which  he  was  engaged  at  the  time  of  the  accident;  and  that 
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appellant  had  actual  knowledge  of  appellee's  injury  within  ten  minutes 
after  it  occurred.  Such  facts  clearly  show  that  s^pellee  was  injured  by 
an  accident  arising  out  of  and  in  the  course  of  his  employment  Bachman 
V.  Waterman  (1918)  121  N.  E.  9.  They  also  show  that  the  disability  for 
work  still  continued,  and  that  the  award  was  for  the  amount  and  duration 
provided  by  law,  and  hence  not  excessive,  as  appellant  contends.  Acts 
1917,  p.  227. 

[7]  The  fact  that  the  board  awarded  appellee  compensation  for  max- 
imum period  of  500  weeks  instead  of  300  weeks,  as  asked  by  appellee 
in  his  claim  for  compensation  does  not  afiford  ground  for  reversal.  The 
duration  of  the  award  was  limited  as  the  law  provides,  and  appellant  has 
not  shown  that  its  rights  were  in  any  way  prejudiced  by  the  fact  stated. 

[8]  Appellant  also  complains  of  that  part  of  the  award,  which  leaves 
the  question  of  the  degree  of  permanent  impairment  of  the  vision  of 
appellee's  right  eye,  if  any,  open  for  future  consideration.  It  appears  from 
the  finding  of  facts  that  the  exact  degree  of  impairment  to  appellee's  right 
eye  is  not  shown  by  the  evidence.  Appellant  cannot  be  required  to  pay 
any  compensation  on  account  of  such  injury  without  a  further  hearing 
and  award,  in  which  event  it  must  be  given  full  opportunity  to  protect  its 
rights  under  the  law  in  that  regard.  It  is  clear  that  such  action  of  the 
board  is  not  cause  for  reversal. 

The  award  is  affirmed,  and  by  virtue  of  this  statute  the  amount  there- 
'  of  is  increased  5  per  cent 


APPELLATE  COURT  OF  INDIANA. 

D1V1.SION  No.  2. 


INDIANA  CAR  &  EQUIPMENT  CO. 

V. 

CELOTTO.    (No.  10419.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION— AP- 

PEAL-CONFLICTING  EVIDENCE. 

Where  the  evidence  is  conflicting  and  tends  to  support  the  conclusion 
reached  by  he  Industrial  Board,  the  Appellate  Court  will  not  disturb  the 
board's  finding. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  (Laws  1915,  c 
106)  by  Giovanni  Celotto  for  compensation  for  injury,  opposed  by  the 
Indiana  Car  &  Equipment  Company,  employer.  From  the  award  of  the 
Industrial  Board  for  the  employee,  the  employer  appeals.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  of  Indianapolis,  and  Bomber- 
ger,  Peters  &  Morthland,  of  Hammond,  for  appellant. 
Meade  &  Royce,  of  Chicago,  111.,  for  appellee. 

Dausman,  C  J.  Appellee  was  awarded  compensation  on  the  ground 
that  he  received  an  injury  by  accident  while  working  for  appellant 

♦  Decision  rendered,  Feb.  13,  1919.     121  N.  E.  Rep.  834. 
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In  its  finding  the  Industrial  Board  has  included  the  following  facts: 
"On  April  11,  1917,  the  plaintiff  was  in  the  employment  of  the  de- 
fendant as  a  carpenter  at  an  average  weekly  wage  of  $25.  On  said  date, 
while  engaged  in  the  discharge  of  the  duties  of  his  employment,  and  while 
lifting  a  sill  weighing  more  than  400  pounds,  the  plaintiff  suddenly,  unex- 
pectedly, and  accidentally  received  a  wrench  or  sprain  of  the  dorsal  section 
of  the  spinal  column,  as  a  result  of  which  he  has  been  totally  disabled 
for  work  continuously  since  his  injury  until  the  original  hearing  of  this 
claim  and  was  then  so  totally  disabled  for  work.  The  plaintiff's  disability 
is  probably  total  and  permanent" 

The  only  error  assigned,  which  the  court  can  consider,  is  that  the 
award  of  the  full  board  is  contrary  to  law. 

We  have  carefully  examined  the  evidence,  and  we  find  that  there  is 
no  controversy  concerning  the   following  facts: 

Between  5  and  6  o'clock  in  the  afternoon  of  April  11,  1917,  the 
workman  was  lifting  a  car  sill  in  an  effort  to  put  it  over  some  other 
timber,  when  he  felt  a  sudden  and  violent  pain  in  his  back.  He  fell 
to  the  ground  and  was  unconscious  for  about  ten  minutes.  He  contrived 
to  get  home  and  immediately  went  to  bed.  The  pain  caused  him  to  cry 
like  a  child.  The  next  day  his  employer  sent  a  physician  to  treat  him. 
This  doctor  found  him  complaining  of  a  severe  pain  in  the  back  "across 
the  Itmibar  region  and  on  the  left  side  immediately  below  the  ribs."  The 
doctor  gave  him  an  application  to  be  rubbed  on  to  stimulate  the  muscles; 
and,  to  the  best  of  his  recollection,  used  adhesive  straps  across  the 
back  to  strap  the  muscles;  and  told  him  to  ap^ly  external  heat  to  the 
afflicted  region.  This  doctor  visited  him  about  six  times  and  was  of  the 
opinion  that  there  was  not  much,  if  anything,  wrong 'with  him.  Subse- 
quently he  had  five  other  doctors  and  a  chiropractor.  On  October  2, 
1917,  an  X-ray  plate  was  made  which  revealed  the  fact  that  tfie  spine 
was  lya  inches  out  of  alignment,  the  vertebrae  in  the  region  of  the  pain 
being  curved  that  far  to  the  left  The  plate  also  indicated  a  pathological 
condition  of  the  vertebrae.  Tests  were  made  which  proved  the  existence 
of  tubercular  infection  in  the  vertebrae.  The  workman  was  a  strong  man, 
27  years  of  age.  Just  prior  to  his  present  employment  he  had  worked 
nealy  three  years  as  a  carpenter  for  the  Chicago  Great  Western  Railway 
Company  and  was  accustomed  to  lifting  car  sills. 

The  real  controversy  rests  on  a  dispute  concerning  cause  and  effect. 
Appellant  contends  that  prior  to  the  lifting  of  the  sill  the  workman  had 
been  afflicted  with  tuberculosis  in  the  vertebrae;  that  he  was  unconscious 
of  the  existence  of  the  disease  until  the  lifting  called  his  attention  to  it; 
and  that  the  disease  was  the  sole  cause  of  his  disability — or,  at  least, 
the  sole  cause  of  the  continuing  disability.  Appellee  contends  that  the 
lifting  caused  a  traumatism  (broke  the  tissues,  ruptured  the  blood  vessels, 
and  dislocated  the  vertebrae) ;  that  the  tubercular  process  would  never 
have  come  into  existence  but  for  the  traumatism;  and  that  the  lifting  is 
the  sole  cause  of  all  the  disability  which  has  followed. 

The  evidence  relating  to  this  controversy  is  conflicting.  Appellant's 
contention  rests  wholly  on  the  opinion  of  the  doctors.  Appellee's  con- 
tention rests  partly  on  these  opinions  and  partly  on  facts  and  circum- 
stances from  which  the  Industrial  Board  was  competent  to  draw  a  con- 
clusion without  the  aid  of  experts.  The  evidence  tends  fairly  to  support 
the  conclusions  reached  by  the  board,  and  therefore  we  cannot  disturb  the 
finding.  Haskell  &  Barker  Car  Co.  v.  Brown,  117  N.  E.  555;  Muncie 
Foundry  &  Machine  Co.  v.  Coffee,  117  N.  E.  524. 

The  award  is  affirmed,  and  by  virtue  of  statute  the  amount  thereof 
is  increased  5  per  cent 
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APPELLATE  COURT  OF  INDIANA. 

DivisoN  No.  1. 


FT.  WAYNE  ROLLING  MILL  CORPORATION 

V. 

BUANNO  ET  AU     (No.  10450.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—CAUSE  OF  DEATH— EVIDENCE. 

In  proceeding  under  the  Workmen's  Compensation  Act  for  compensa- 
tion, evidence  held  sufficient  to  sustain  a  finding  that  injury  to  arm  was 
cause  of  pneumonia,   which  resulted  in   death. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [4].) 

Appeal  from  Industrial  Board. 

Proceedings  by  Vingenza  Buanno  and  others  under  the  Workmen's 
Compensation  Act,  to  obtain  compensation  for  the  death  of  Pasqualle 
Buanno,  opposed  by  the  Ft.  Wayne  Rolling  Mill  Corporation,  the  em- 
ployer. There  was  an  award,  and  the  employer  appeals.    Affirmed 

Joseph  W.  Hutchinson,  of  Indianapolis,   for  appellant 
F.  M  Hogan,  of  Ft  Wayne,  for  appellees. 

Remy,  J.  The  findings  of  the  Industrial  Board  which  are  material 
in  determining  the  question  presented  are:  That  on  November  28,  1917, 
Pasqualle  Buanno.  while  in  the  employ  of  appellant,  received  a  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  his  employment,  of 
whch  appellant  had  actual  knowledge,  and  filed  report  thereof  to  the 
board  on  December  19.  1917;  that  on  February  28,  1918.  said  Buanno 
and  appellant  entered  into  a  compensation  agreement,  which  later  was 
aproved  by  the  board,  whereby  appellant  agreed  to  pay  compensation  on 
account  of  said  injury  at  the  rate  of  $8.77  per  week  during  the  period  of 
disability  resulting  therefrom,  not  exceeding  500  weeks,  banning  De- 
cember 8,  1917;  that  pursuant  .to  such  agreement  appellant  paid  14  succes- 
sive weeks|  compensation;  that  on  April  12,  1918,  said  Buanno  died  as  a 
result  of  his  injuries,  and  left  surviving  him,  as  his  sole  and  only  depend- 
ents, the  appellees  herein.  On  this  finding,  the  board  awarded  appellees 
compensation  for  286  weeks  at  the  rate  of  $8.77  per  week,  beginning 
April  12,  1918,  and  ordered  that  appellant  pay  funeral  expenses  not  to 
exceed  $100. 

The  sole  question  presented  on  ths  appeal  is  whether  the  evidence  is 
sufficient  to  sustain  the  finding  that  the  death  of  Pasqualle  Buanno  was 
the  result  of  the  injuries  received  November  28,  1917.  I4  is  contended 
by  appellant  that  the  undisputed  evidence  shows  the  proximate  cause  of 
the  death  of  said  Buanno  to  have  been  pneumonia,  and  not  the  accident, 
and  that  the  question  of  proximate  cause  is  therefore  a  question  of  law. 
On  this  phase  of  the  case  the  uncontradicted  testimony  of  the  attending 
physician  is  that  on  April  8,  1918,  the  wound  resulting  from  Buanno's 
injury  had  not  fully  healed,  there  being  at  that  time  an  open  sore  on  the 
arm  about  an  inch  square,  which  became  infected  with  erysipelas,  causing 
the  arm  to  become  swollen  to  twice  its  normal  size,  and  that  this  infection 
spread  *'over  his  neck  to  the  side  of  his  face,  and  finally  developed  into 
streptococal  pneumonia."     The  attending  physician  also  testified  that: 

♦Decision  rendered.  Mar.  5,  1919.    122  N.  E    Rep.  362. 
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"There  was  no  mistake  in  the  diagnosis  of  the  infection  on  the  arm. 
It  was  erysipelas.  There  could  be  no  such  infection  without  some  ex- 
terior brasure  of  the  skin.  There  would  have  to  be  some  point  of  entry. 
In  my  opinion  the  primary  cause  of  this  infection  was  the  unhealed  por- 
tion of  his  injury.  It  is  rather  common  for  pneumonia  to  follow  such 
infection." 

It  is  our  opinion  that  the  evidence  fully  sustains  the  finding  that 
Pasqualle  Buanno  died  as  a  result  of  the  injury  he  received  on  November 
28,  1917. 

The  award  is  affirmed,  and,  as  provided  by  section  61  of  the  Work- 
men's Compensation  Act  (Acts  1915,  c.  106),  as  amended  by  the  act  of 
1917  (Acts  1917,  p.  155),  said  award  is  increased  by  5  per  cent 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


PERU  BASKET  CO. 

V. 

KUNTZ.    (No.  10454.)* 

1.  MASTER  AND  SERVANT  —  COMPENSATION  —  INJURIES 

ARISING    OUT    OF    EMPLOYMENT-^DISOBEDIENCE    TO 

INSTRUCrriONS. 

That  a  workman  at  the  time  he  receives  an  injury  is  acting  in  viola- 
tion of  directions  does  not  preclude  the  injury  from  arising  out  of  the 
employment  in  view  of  Workmen's  Compensation  Act,  §  8. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375  [1].) 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

—WILFUL  DISOBEDIENCE. 

Where  an  employee  with  defective  eyesight  lost  part  of  his  hand  in  a 
cutting  machine,  where  he  had  inadvertently  placed  it  contrary  to  direc- 
tions by  his  employer,  evidence  h^ld  to  sustain  a  finding  that  the  injury 
was  not  the  result  of  a  willful  disobedience. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [1].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Charles  W. 
Kuntz,  to  recover  compensation  for  personal  injuries,  opposed  by  the 
Peru  Basket  Company,  employer.  Compensation  was  awarded  by  the  In- 
dustrial Board,  and  the  employer  appeals.    Affirmed. 

Joseph  W.  Hutchinson,  of  Indianapolis,  for  appellant. 
Joseph  A.  Faust,  for  appellee. 

DA0SMAN,  C.  J.  Appellee  filed  his  application  for  an  award  of  com- 
pensation. Appellant  filed  answer  in  denial,  and  also  a  special  answer,  in 
which  it  alleged  willful  misconduct  The  following  is  a  portion  of  the 
finding  of  facts: 

♦Decision  rendered,  March  6,  1919.     122  N.  E.  Rep.    349. 
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"And  the  full  board  heard  the  argument  of  defendants  counsel,  and, 
having  reviewed  the  evidence  and  being  duly  advised  in  the  premises, 
finds  that  on  the  26th  day  of  February,  1918,  plaintiff  was  in  the  employ- 
ment of  the  defendant  at  an  average  weekly  wage  of  $9.62;  that  at  said 
time  the  plaintiff  was  employed  as  an  off-bearer  upon  a  chopping  ma- 
chine, which  is  a  machine  with  a  blade  78  inches  long  and  was  being  used 
for  the  purpose  of  cutting  timber  into  small  strips  for  basket  rims;  that 
when  the  strips  were  cut  off  by  the  knife  they  dropped  into  a  rack,  and 
when  sufficient  strips  had  dropped  into  the  rack  to  make  a  bundle,  it  was 
the  duty  of  the  plaintiff  to  lift  them  out  and  bind  them  by  wire;  that  on 
the  day  of  the  injury  and  prior  thereto  the  plaintiffs  eyesight  was  de- 
fective as  a  result  of  a  stroke  of  paralysis,  the  muscles  controlling  his 
eyeballs  being  paralyzed  and  the  eyeballs  remaining  stationary  and  not 
moving;  that  the  defendant  had  full  knowledge  of  the  condition  of  the 
plaintiff's  eyesight  on  the  date  of  the  injury  and  prior  thereto;  that  the 
knife  with  which  said  strips  are  cut  from  the  timber  is  guarded  by  a 
board,  and  the  defendant  by  a  proper  representative  had  instructed  the 
plaintiff  not  to  place  his  hands  near  the  knife  in  removing  the  strips 
from  the  rack;  that  immediately  prior  to  the  accident  the  chopping  ma- 
chine was  not  in  motion,  and  was  not  in  motion  at  the  time  the  plaintiff 
put  his  hand  in  to  take  out  the  bundle  of  strips;  that  while  the  plaintiff 
was  in  the  act  of  removing  the  bundle  the  operator  of  the  chopping  ma- 
chine started'  the  same,  and  because  of  the  plaintiffs  defective  eyesight 
the  plaintiff  inadvertently  placed  his  left  hand  under  the  board  guard, 
and  the  knife  caught  and  severed  one-half  of  the  distal  phalanx  of  the 
index  finger  and  the  whole  of  the  first  phalanx  of  the  second,  third,  and 
fourth  fingers;  that  the  plaintiff  had  some  infection  of  the  wound;  that 
said  injury  has  resulted  in  such  permanent  partial  iippairment  of  the 
plaintiff^s  left  hand  as  will  entitle  him  to  60  weeeks'  compensation;  that 
the  plaintiff  did  not  willfully,  deliberately,  or  intentionally  place  his 
hand  too  near  the  knife  of  the  chopping  machine,  but  he  did  do  so  un- 
intentionally, inadvertently,  and  because  of  his  defective  eyesight" 

[1]  Appellant  contends:  (1)  That  the  injury  did  not  arise  out  of 
the  employment,  because  of  the  workman's  failure  to  obey  instructions; 
and  (2)  that  the  workman's  failure  to  obey  instructions  amounts  to  will- 
ful misconduct  The  first  contention  cannot  be  sustained.  The  fact  that 
a  workman,  at  the  time  he  receives  an  injury,  is  acting  in  violation  of 
directions  given  him  by  his  employer  does  not  preclude  the  injury  from 
arising  out  of  the  employment  The  effect  of  a  failure  to  obey  instructions 
must  be  considered  under  section  8  of  the  Workmen's  Compensation  Act 
(Laws  1915,  c.  106).  National  Car  Coupler  Co.  v.  Marr.  1?1  N.  E.  545; 
Great  Lakes,  etc,  v.  Cellatto  (Jan.  1919)  122  N.  E.  —. 

[2]  The  second  contention  presents  a  question  of  fact,  viz.;  Was 
the  workman's  failure  to  follow  the  direction  given  him  a  willful  dis- 
obedience? There  is  no  conflict  in  the  evidence.  The  workman  was  di- 
rected by  appellant's  superintendent  never  to  put  his  hands  under  the 
guard  and  then  upward  (back  of  the  guard)  above  a  certain  point  With 
Uiat  direction  the  workman  failed  to  comply,  and  thereby  received  his 
injury.    In  explanation  of  his  conduct  the  workman  testified : 

"I  was  off-bearing,  and  was  getting  down  some  No.  2  basket  rims  to 
tie  into  a  bundle.  I  got  my  hand  a  little  bit  too  high  and  got  it  into  the 
knife.  The  machine  was  standing  still ;  but  the  man  who  operated  it 
pulled  the  lever  and  started  it  The  superintendent  had  pointed  out  to  me 
a  certain  point  above  which  I  was  not  to  put  my  hand.  When  the  strips 
are  cut  by  the  knife  they  drop  down.  But  there  is  a  little  ledge  at  the 
side  of  the  knife,  and  sometimes  they  stop  there  and  don't  fall  down.  At 
the  time  I  was  hurt  I  was  reaching  to  get  the  strips  from  the  ledge.  I 
had  a  paralytic  stroke  two  years  ago,  and  I  can't  move  the  eyeballs  I 
reached  too  high  by  misjudging  the  distance.  On  account  of  die  condi- 
tion of  my  eyes  I  see  double  objects.     When  the  machine  was  not  in 
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operation  it  was  impossible  for  me  to  get  my  hand  under  the  knife.  The 
superintendent  did  not  instruct  me  not  to  reach  up  there  when  the  ma- 
chine- was  not  in  operation." 

Appellant's  superintendent  testified  that  he  knew  when  he  employed 
appellee  that  his  eyes  were  "set,"  that  the  accident  could  have  resulted 
from  bad  eyesight,  the  workman  being  nearer  the  machine  than  he  thought, 
and  that  he  did  not  think  that  the  workman  willfully  put  his  hand  up 
under  the  knife. 

The  evidence  tends  fairly  to  sustain  the  finding  throughout.  The 
award  is  aflRrmed;  and,  by  virtue  of  the  statute,  the  amount  thereof  is 
increased  5  per  cent. 


SUPREME  COURT  OF  KANSAS. 


BENSON 

V, 

BUSH.     (No.  21883.)* 

1.  COMMERCE— FEDERAL  EMPLOYERS'  LIABILITY  ACT— "IN- 

TERSTATE COMMERCE." 

The  plaintiff,  as  station  agent  of  the  defendant,  was  not,  while  at- 
teraping  to  start  a  fire  in  the  depot  stove,  engaged  in  "interstate  commerce." 

(For  other*  cases,  see  Commerce,  Dec.  Dig.  §  27 [5].) 

(For  other  definitions,  see  Words  and'  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— DANGER  WITHIN  EMPLOYMENT. 

His  attempt  to  start  a  fire  by  the  use  of  kerosene,  which  he  supposed 
was  signal  oil,  did  not  thereby  add  to  his  emplo3rment  any  peril  outside 
thereof. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 

3.  MASTER  AND  SERVANT— INJURY  TO  SERVANT— "ARISING 

OUT  OF  AND  IN  COURSE  OF  EMPLOYMENT." 

The  injury  arose  out  of  and  in  the  course  of  his  employment  within 

the  meaning  of  the  Workmen's  Compensation  Act    ((jen.   St.   1915,  §§ 

5896-5942). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  373.) 
(For  other  definitions,  see  Words  and   Phrases,  First  and   Second 

Series,  Course  of  Employment.) 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  COMMERCE— EMPLOYMENT  IN  "INTERSTATE  COMMERCE." 

For  a  railroad  employee  to  come  under  the  federal  Employers'  Liabil- 
ity Act  (U.  S.  Comp.  St.  §§  8657-8665)  it  must  appear  that  the  injury  was 
incurred  while  he  himself  was  employed  in  interstate  commerce;  that  his 

♦  Decision  rendered,  Feb.  14,  1919.    178  Pac.  Rep.  747.    Syllabus  by  the 
0)urt. 


Digitized  by  VjOOQIC 


630  3  WORKMEN'S  COMPENSATION  L,  J.  (Kan.)  [May, 

work  at  the  time  must  have  had  a  real  and  substantial  connection  with 
interstate  commerce. 

(For  other  cases,  see  Commerce,  Dec.   Dig.   §  27[5].) 

Appeal  from  District  Court,  Sedgwick  County. 

Action  under  the  Workmen's  Compensation  Act  by  C  H.  Benson 
against  B.  F.  Bush,  receiver  of  the  Missouri  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    AflSrmed. 

W.  P.  Waggener,  of  Atchison,  O.  H.  Bentley,  of  Wichita,  and  G.  L. 
De  Lacy  and  W.  E.  Brown,  both  of  Atchison,  for  appellant 

Adams  &  Adams  and   S.  S.   Hawks,  all  of  Wichita,   for  appellee. 

West,  J.  The  defendant  appeals  from  a  judgment  in  favor  of  the 
plaintiff  for  injuries  caused  by  bums  received  in  attempting  to  start  a 
fire  in  the  depot  where  the  plaintiff  was  employed.  The  action  was  under 
the  Workmen's  Compensation  Act   (Gen.  St  1915,  §§  5896-5942). 

At  the  station  of  Ray,  in  Pawnee  county,  the  plaintifiF  began  work 
as  agent  and  in  trying  to  start  a  fire  with  what  he  supposed  was  signal 
oil,  which  turned  out  to  be  kerosene,  he  was  burned.  The  answer  alleged 
that,  if  the  plaintiff  was  injured,  it  was  not  by  reason  of  any  accident 
arising  out  of  and  in  the  course  of  his  employment,  but  was  due  to  the 
explosion  of  a  can  of  kerosene  which  he  himself  poured  upon  live  coals, 
and  that  he  was  injured  because  of  the  new  and  added  peril  caused 
thereby,  to  which  he  caressly  exposed  himself,  and  that  the  act  was  out- 
side of  his  employment  It  was  further  alleged  that  the  injury  occurred 
while  the  plaintiff  was  employed  by  the  defendant  in  interstate  com- 
merce, and  that  his  remedy,  if  anjr.  was  under  the  federal  Employers' 
Liability  Act  of  April  22,  1908  (35  Stat  65,  c  149  [U.  S.  Comp.  St 
§§  8657-8665]). 

The  court  instructed  that  the  injury  was  an  accident  that  occurred 
in  the  course  of  plaintiffs  employment,  but  that  it  remained  for  them  to 
determine  whether  it  arose  out  of  the  employment,  which  they  were 
told  meant  that  the  accident  was  in  some  sense  due  to  the  employment 
and  resulted  from  an  accident  or  risk  reasonably  incident  to  that  em- 
ployment, and  a  risk  which  might  have  been  contemplated  by  a  reasonable 
person  entering  the  employment  as  incidental  to  it;  that,  if  the  injury 
was  due  to  an  act  of  the  plaintiff  which  added  a  new  or  additional  risk 
to  his  emplo3rment,  he  could  not  recover.  The  jury  were  also  instructed 
that  the  question  of  whether  the  plaintiff  and  defendant  were  engaged 
in  interstate  commerce  as  a  defense  was  not  before  them  for  their  con- 
sideration. 

They  answered  special  questions  to  the  effect  that  the  plaintiff  was 
not  injured  by  pouring  kerosene  on  the  fire  or  on  live  coals;  that  tiic 
explosion  was  cased  by  fire  from  a  lighted  match  coming  in  contact  with 
explosive  matter;  that  the  liquid  in  the  can  which  the  plaintiff  poured  in 
the  stove  was  kerosene;  that  a  former  agent  furnished  the  kerosene;  that 
the  defendant  had  a  rule  forbidding  its  use  in  starting  fires  in  stations, 
which  rule  was  in  the  station  at  Ray,  but  the  plaintiff  did  not  know  of 
its  existence  before  his  injury^  that  the  defendant  checked  to  the  plaintiff 
as  agent  the  cans  in  the  depot,  the  contents  of  one  of  which  was  afterwards 
used  by  him  in  attempting  to  light  the  fire. 

[I,  4]  The  defendant  argues  that,  as  Ray  was  a  station  on  an  interstate 
line  of  railroad  where  the  duty  of  the  agent  was  to  sell  tickets  to  points 
in  and  out  of  the  state  and  to  handle  state  and  interstate  freight,  he 
was  engaged  in  interstate  commerce;  that  his  injury  did  not  arise  out 
of  it  and  in  the  course  of  his  employment  but  from  the  new  and  added 
peril  caused  by  the  method  he  himself  chose  to  do  his  work;  that  when 
the  defendant  had  provided  kerosene  for  lights  and  made  a  rule  prohibit- 
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ing  its  use  in  starting  fires,  and  the  agent  nevertheless  used  it  for  that 
purpose,  he  thereby  added  a  new  peril  to  his  work,  which  cannot  be  said 
to  have  arisen  out  of  his  employment. 

In  order  for  the  plaintiff  to  come  under  the  Employer's  Liability  Act 
it  must  appear  that  the  injury  was  incurred  while  he  himself  was  employed 
in  interstate  commerce;  that  his  work  at  the  time  must  have  had  a  real 
and  substantial  connection  with  interstate  commerce.  Barker  v.  Railway 
Co.,  88  Kan.  767,  129  Pac  1151,  43  L.  R.  A.  (N.  S.)  1121 ;  Thombro  v. 
Railway  Co.,  91  Kan.  684,  139  Pac  410,  Ann.  Cas.  1915D,  314;  Thomboro  v. 
Railway  Co.,  92  Kan.  681,  142  Pac.  250;  Bumstead  v.  Railway  Co.,  99  Kan. 
589.  162  Pac.  347,  L.  R.  A.  1917E,  734,  and  cases  cited. 

It  has  twice  been  said  that  th^  test  is : 

"Was  the  employee  at  the  time  of  the  injury  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be  practically  a 
part  of  it?^  Shanks  v.  Delaware,  L.  &  W.  R.  Co.,  239  U.  S.  556.  36  Sup. 
a.  188,  60  L.  Ed.  436,  L.  R.  A.  1916C,  797;  Chicago,  B.  &  Q.  R.  Co.  v. 
Harrington,  241  U.  S.  177,  36  Sup.  Ct  517,  60  L.  Ed.  941. 

The  plaintiff  was  checked  in  on  the  16th  of  November,  1916.  The 
next  morning  he  started  to  build  a  fire,  and  the  accident  occurred.  He 
testified  that  he  did  not  know  whether  he  could  sell  a  ticket  to  a  point 
outside  the  state  or  not,  and  did  not  know  that  he  had  such  tickets  to  be 
filled  outj  and  if  a  person  had  come  to  buy  an  interstate  ticket  he  would 
have  had  to  get  information. 

The  mere  fact  that  the  station  was  on  an  interstate  road  did  not 
render  plaintiff  at  the  time  a  person  engaged  in  interstate  commerce.  He 
had  been  working  the  evening  before  on  some  statements  which  compared 
the  company's  state  and  interstate  business  to  the  year  before,  but  in  the 
morning  when  starting  the  fire  he  was  not  thus  engaged.  Erie  R.  R.  Co. 
V.  Winficld,  244  U.  S.  170,  37  Sup.  Ct  556,  61  L.  Ed.  1057;  Ann.  Cas. 
1918B,  662,  is  cited  as  authority  for  holding  the  plaintiff  to  have  been 
engaged  in  interstate  con^merce.  Van  Deventer,  J.,  speaking  for  the 
court,  s^d: 

"In  leaving  the  carrier's  yard  at  the  close  of  his  da/s  work  the  de- 
ceased was  but  discharging  a  duty  of  his  employment.  *  ♦  ♦  Like 
his  trip  through  the  yard  to  his  engine  in  the  morning,  it  was  a  necessary 
incident  of  his  day's  work  and  partook  of  the  character  of  that  work 
as  a  whole,  for  it  was  no  more  an  incident  of  one  part  than  another. 
His  day's  work  was  in  both  interstate  and  intrastate  commerce,-  and  so 
when  he  was  leaving  the  yard  at  the  time  of  the  injury  his  employment 
was  in  both." 

There  the  employee  had  actually  been  doing  state  and  interstate  work, 
while  here  the  only  work  the  plaintiff  had  done  on  the  day  in  question 
was  state  work.  .True,  his  employment  or  the  scope  of  duty  which  he 
might  be  called  on  to  do  included  both,  but  he  had  not  on  the  day  in 
question  done  any  interstate  work,  and  he  was  doing  none  when  injured, 
nor  was  he*  going  to  or  returning  from  duties  of  both  kinds. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct  517,  60  L.  Ed.  941,  the  employee  was  removing  coal  from  storage 
tracks  to  coal  chutes,  which  coal  had  been  previously  brought  from 
another  state  and  had  been  on  hand  a  week  or  more.  It  was  said  not 
to  be  important  whether  Harrington  had  been  or  contemplated  being  en- 
gaged in  interstate  work.  He  was  not  so  engaged  at  the  time  of  the 
injury,  and  it  was  held  that  he  could  not  recover.  This  decision  was 
rendered  in  1916.    The  Winfield  Case  was  decided  in  1917. 

In  1918  Southern  Ry.  Co.  v.  Pitchford  was  decided  by  the  Fourth 
Circuit  Court  of  Appeals,  253  Fed.  736.  Pitchord  was  at  work  in  the 
defendant's  yards,  whither  came  cars,  both  state  and  interstate,  and 
were  there  kept  until  needed.    His  duty  was  to  clean  and  ice  the  cars 
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and  keep  the  yards  free  from  papers  and  other  refuse.  Every  morning 
a  delivery  of  several  thousand  pounds  of  ice  was  made  at  the  yards* 
whereupon  the  employee,  with  others,  would  load  a  push  car  and  from 
it  take  the  ice  and  put  in  the  cars  as  needed.  On  the  day  of  the  injury 
he  had  finished  cleaning  a  car  and  had  begun  cleaning  the  yard  when  he 
.  heard  a  call  that  the  ice  had  come.  He  went  to  the  push  car  to  aid  in 
putting  it  on  the  track.  While  waiting  by  the  belt  line  trade  for  otiier 
employees  to  come,  he  turned  to  look  at  an  engine  approaching  on  the 
main  track  and  was  struck  by  a  switch  engine  running  rapidly  on  the  belt 
line  track.  The  cars  which  he  would  in  due  course  have  iced  were  inter- 
state cars.  It  was  held  that  at  the  time  of  the  injury  he  was  not  engaged  in 
interstate  commerce  or  in  work  so  closely  connected  therewith  as  to  be 
practically  a  part  of  it.  The  case  was  said  to  be  governed  by  the  same 
rule  as  the  Harrington  Case.  This  is  the  latest  federal  decision  we  have 
found,  and,  considering  the  analogy  of  the  case  before  us,  and  the  dis- 
similarity of  the  Winfield  Case,  it  is  held  that  the  plaintifiF  was  not  within 
the  federal  Employers'  Liability  Act 

[2,  3]  The  most  natural  thing  for  a  station  agent  to  do  is  to  make 
a  fire  in  the  stove  when  the  weather  is  cold,  and,  notwithstanding  the 
dangers  and  prohibitions,  everybody  knows  that  folks  will  start  fires  with 
coal  oil.  It  appeared  in  this  case  that  the  agents  generally  used  signal  oil 
or  kerosene  in  starting  fires  in  that  locality.  The  plaintiff  testified: 
"It  was  the  custom  of  the  agents  to  do  that  All  that  I  have  ever 
known.    I  have  known  a  majority  of  them  along  that  special  division.** 

The  very  fact  that  the  defendant  had  a  rule  against  using  kerosene 
to  start  fires  indicates  a  knowledge  that  such  warning  was  needed,  which 
is  another  way  of  saying  that  it  indicated  consciousness  of  the  agents* 
custom  to  use  coal  oil  for  kindling. 

The  trial  court  correctly  instructed  that  the  injury  occurred  in  the 
course  of  the  employment  and  the  jury  were  warranted  in  finding  that  it 
arose  out  of  such  employment 

In  Stuart  v.  Kansas  City,  102  Kan.  307,  171  Pac.  913,  an  employee 
was  injured  by  having  mortar  playfully  or  wantonly  thrown  into  his  eye 
by  a  fellow  workman,  and  this  was  held  to  be  an  injury  arising  out  of 
and  in  the  course  of  his  employment  See,  also,  White  v.  Stockyards 
Co.,  177  Pac.  522. 

The  Corpus  Juris  treatise  on  the  Workmen's  Compensation  Act  thus 
states  the  rule: 

"A  peril  which  arises  from  the  negligent  or  reckless  manner  in  which 
an  employee  does  the  work  which  he  is  employed  to  do  may,  in  many 
cases,  be  held  to  be  a  risk  incidental  to  the  employment;  and  the  same 
is  true  where  he  performs  an  authorized  act  in  a  forbidden  manner,  a 
distinction  being  taken  in  this  regard  from  cases  in  which  the  act  is 
altogether  outside  of,  and  unconnected  with,  the  employment"    Page  75. 

In  support  of  the  text  that  a  new  and  added  peril  to  which  the 
employee  has  needlessly  exposed  himself  is  not  within  the  act,  the 
author  cites  the  case  of  a  messenger  boy  jumping  on  a  moving  street 
car;  a  miner  riding  in  an  empty  tub  contrary  to  orders;  a  workman 
walking  across  a  railway  contrary  to  orders  instead  of  crossing  by  bridge. 

The  annotated  case  of  Lancashire  &  Yorkshire  Ry.  v.  Highly,  15  N. 
C  C.  A.  210,  decided  by  Lords  Finlay,  Haldane,  Dunedin,  Atkinson,  and 
Sumner  in  March,  1917,  involved  the  question  whether  the  death  of  a 
workman  caused  by  attempting  to  go  between  the  trucks  of  a  "goods 
train"  arose  out  of  his  employment.  It  was  held  that  it  did  not  so 
arise.  The  county  court  judge  held  the  employer  not  liable.  The  court 
of  appeal  reversed  this  ruling.  When  the  case  reached  the  court  of  last  re- 
sort and  was  argued,  "their  lordship  took  time  to  consider  their  judgment" 

Viscount  Haldane  in  his  opinion  said  that  for  the  injury  to  be  one 
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arising  out  of  and  in  the  course  of  the  employment  it  must  be  shown 
that  two  conditions  had  been  satisfied. 

"The  injury  by  accident  must  have  occurred  as  something  which 
would  not  have  occurred  but  for  the  circumstance  of  the  employment 
and  as  having  been  something  due  to  it — ^the  emplo3rment —  and  it  must 
have  occurred  during  its  currency."    Page  244. 

Lord  Summer  said  one  test: 

"Was  it  part  of  the  injured  person's  employment  to  hazard,  to  suffer, 
or  to  do  that  which  caused  his  injury?  If  yea,  the  accident  arose  out  of 
his  employment.  If  nay,  it  did  not,  because  what  it  was  not  part  of  the 
emplo)rment  to  hazard,  to  suffer,  or  to  do  cannot  well  be  the  cause  of 
an  accident  arising  out  of  the  employment.*' 

The  case  was  said  to  be  one  of  an — 
"accident  arising  not  out  of,  but  outside  of  the  employment,  since  at  the 
time  of  his  death  the  workman  was  in  no  sense  doing  that  which  was 
part  of  or  fell  within  his  employment,  whether  he  was  or  was  not  acting 
with  care  therein,  but  was  for  his  own  purpose,  namely,  the  convenience 
of  the  moment,  thoughtlessly  pursuing  a  course  which  fell  outside  of  his 
employment."    Page  293. 

It  is  quite  clear  from  all  the  five  opinions  that  the  case  was  not 
regarded  or  treated  as  one  of  merely  negligent  manner  of  doing  some 
act  clearly  within  the  line  of  employment,  but  as  one  involving  a  voluntary 
and  needless  choice  of  a  dangerous  route  of  travel  when  safe  ones  were 
available,  thereby  momentarily  taking  the  workman  outside  of  the  line 
of  his  employment. 

Here  the  agent  was  rightfully  and  properly  attempting  to  start  a 
fire,  but  careslessly  used  the  wrong  kind  of  kindling.  This  was  not  a 
conscious,  voluntary  choice  between  a  safe  and  a  dangerous  way  to  do 
his  duty,  but  a  caresless  use  of  a  combustible,  which  careslcss  use  en- 
dangered his  life  and  seriously  injured  him,  but  just  such  a  careless  use 
as  was  frequently  made  of  kerosene  by  the  station  agents  of  the  defendant 
and  such  a  use  as  might  be  likely  to  result  from  the  employment 

While  the  facts  place  the  case  before  us  very  near  the  border  line, 
there  is  sufficient  in  the  record  to  justify  the  conclusions  reached  by  the 
trial  court. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


SUPREME  COURT  OF  KANSAS. 


UNRINE 

V. 

SALINA  NORTHERN  R.  CO.  et  al.     (No.  21915.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
ACT— OPERATION    OF    RAILROADS    UNDER    THE    ACT- 
PRESUMPTION. 
Receivers  of  a  railroad  company  are  presumed  to  be  operating  under 

the  Workmen's  Compensation  Act  until  they  elect  not  to  come  within  its 

provisions,  although  before  their  appointment  the  corporation  had  made 

such  an  election. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

*  Decision  rendered,  Feb.  8,  1919.    178  Pac  Rep.  614.    Syllabus  by  the 
Court 

Vol.  ni — Comp.  81. 
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(Additional  Syllabus  by  Editorial  Staff.) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
ACTS— RECEIVERS  OF  RAILROADS— "EMPLOYER." 
Receivers  of  railroad  companies  arc  "employers"  within  Workmen's 

Compensation  Act,  Laws  1917,  c  226,  §  2,  subd.  h. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 

Series,  Employer.) 

Appeal  from  District  Court,  Saline  County. 

Action  by  Matt  Unrine  against  the  Salina  Northern  Railroad  Com- 
pany and  others.  Demurrer  to  one  defense  of  answer  sustained,  and 
defendants  appeal.    Affirmed. 

David  Ritchie,  of  Salina,  for  appellants. 
Arthur  F.  McCarthy,  of  Salina,  for  appellee. 

BuRCH,  J.  The  action  was  one  to  recover  compensation  for  personal 
injuries.  A  demurrer  was  sustained  to  one  defense  of  the  answer  of  the 
receivers,  and  they  appeal. 

In  July,  1917,  the  defendants  Brent  and  Goebel  were  appointed  re- 
ceivers for  the  Salina  Northern  Railroad  Company.  The  injury  com- 
plained of  occurred  on  September  25,  1917.  The  answer  of  the  receivers 
was  that  in  January,  1916,  the  railroad  company  had  elected  not  to  accept 
the  provisions  of  the  Workmen's  Compensation  Act 

[1,  2]  The  demurrer  was  properly  sustained.  When  the  receivers 
took  charge  of  the  property  and  affairs  of  the  railroad  company,  they  did 
so  as  appointees  and  agents  of  the  court  instituting  the  receivership,  and 
not  as  appointees  and  agents  of  the  corporation.  Contracts  between  the 
corporation  and  employees  who  were  retained  in  service  by  the  receivers 
were  terminated,  and  such  employees  became  employees  of  the  receivers. 
Chilletti  V.  Railway  Co.,  102  Kan.  297,  171  Pac  14,  L.  R.  A.  1918C,  1147. 
The  receivers  were  an  "employer,"  within  the  provisions  of  the  Workmen's 
Compensation  Act  (Laws  1917,  ch.  226,  §  2,  subdiv.  hj.  As  such,  they 
formulated  their  own  business  policies.  Until  they  elect  not  to  come 
within  the  provisions  of  the  act,  they  are  presumed  to  be  operating  under 
it,  without  regard  to  the  previous  attitude  and  conduct  of  the  corporation 
with  respect  to  the  same  subject 

The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


COURT  OF  APPEALS  OF  KENTUCKY. 


PENN  BT  AL. 
V. 

PENN.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—PARTIAL  DEPENDENT. 

Under  Workmen's  Compensation  Act,  a  father,  partially  dependent 
upon  wages  of  deceased  son,  could  partidpate  in  compensation  allowed, 

♦Decision  rendered,  Feb.  11,  1919.  209  S.  W.  Rep.  53. 
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though  son  left  totally  dependent  widow ;  father  being  entitled  to  part  of 
award  proportionate  to  his  part  of  total  contribution  to  support  of  father 
and  wife  made  by  son. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  Circuit  Court,  Mason  County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Nellie  Penn 
and  another  for  compensation  for  the  death  of  Harvey  Penn,  her  husband, 
employed  by  the  Bates  &  Rogers  Construction  Company.  Compensation 
was  awarded,  the  Board  of  Compensation  deciding  that  James  Penn,  de- 
cedent's partially  dependent  father,  was  not  entitled  to  participate  with 
the  totally  dependent  widow,  which  award  was  reversed  by  the  circuit 
court,  and  the  widow  and  others  appeal.    AflRrmed. 

Charles  H.  Morris,  Atty.  Gen.  D.  M.  Howerton,  Asst  Atty.  Gen., 
Stanley  Reed,  of  Maysville,  and  Chambers  Baird,  of  Ripley,  Ohio,  for  ap- 
pellants. 

A.  D.  Cole  and  H.  W.  Cole,  both  of  Maysville,  for  appellee. 

Sampson,  J.  A  youn^  man  named  Harvey  Penn,  employed  by  the 
Bates  &  Rogers  Construction  Company  in  the  work  of  building  a  lock 
and  dam  on  the  Ohio  river,  was  accidentally  killed  in  the  course  of  his 
employment  For  some  years  previous  only  he  and  his  father  lived  to- 
gether, and  his  father  was  partly  dependent  on  the  son  for  support.  His 
mother  was  dead,  and  he  had  no  other  close  relatives  About  one  month 
before  the  accident  to  and  death  of  young  Penn,  he  married.  The  Bates 
&  Rogers  Construction  Company  was  operating  under  the  Workmen's 
Compensation  Act  (Ky.  St.  Supp.  1918,  §§  4880-4987)  and  carried  insur- 
ance. Both  the  construction  company  and  the  insurance  company  recog- 
nize liability  for  compensation  to  dependents  of  decedent,  Penn;  but  the 
two  dependents— <he  widow,  Nellie  Penn,  and  the  father,  James  Penn — 
are  litigating  the  question  of  what,  if  any,  apportionment  of  the  amount 
allowed  under  the  act  shall  be  made  between  the  two.  The  widow,  by  the 
terms  of  the  statute,  is  presumed  to  be  wholly  dependent  upon  the  earn- 
ings of  the  husband,  and  this  is  not  conltested.  The  father,  who  resided 
in  the  house  with  the  deceased,  is  admitted  to  be  partially  dependent.  The 
widow  aserts  that,  as  she  is  the  only  totally  dependent  person  on  the  de- 
ceased employee,  she  is  entitled  to  full  compensation  to  the  exclusion  of 
the  father,  who  was  only  partly  dependent  on  his  son.  She  says  that  the 
whole  excludes  the  idea  of  a  division  or  apportionment;  that  the  wholly 
dependent,  if  any  there  be,  takes  the  whole  compensation;  that  one  only 
partly  dependent  is  not  entitled  to  participate  in  the  compensation  al- 
lowed, so  long  as  there  is  one  of  the  totally  dependent  class. 

Can  a  person  partly  dependent  upon  the  wages  of  a  deceased  em- 
ployee participate  in  the  compensation  allowed  under  this  act,  when  there 
is  a  totally  dependent  claimant?  That  is  the  question  for  determination 
in  this  case.  The  lower  court  held  that  the  partially  dependent  father 
was  entitled  to  participate  with  the  totally  dependant  wife  in  the  award 
in  the  proportion  that  his  dependency  bore  to  total  dependency.  The 
Board  of  Compensation  held  to  the  contrary.  The  widow  prosecutes  this 
appeaL 

The  extent  of  the  liability  of  the  employer  to  dependents  of  a  de- 
ceased employee  is  fixed,  according  to  the  class  of  dependents  to  which 
the  claimant  belongs,  by  section  4893  Kentucky  Statutes,  which   reads: 

"(1)  If  there  are  no  dependents,  as  herein  defined,  there  shall  be 
paid  in  addition  to  the  burial  expenses  and  medical  expenses,  if  any  other- 
wise provided  for  herein,  the  further  sum  of  $100,  payment  to  be  made 
to  the  personal  representative  of  the  deceased  employee. 

"(2)  If  there  are  one  or  more  wholly  dependent  persons,  65%  of  the 
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average  weekly  earnings  of  the  deceased  employee,  but  not  to  exceed  $12 
nor  less  than  $5  per  week  shall  be  payable,  all  such  pa3rments  to  be  made 
for  the  period  between  the  date  of  death  and  335  weeks  after  the  date  of 
accident  to  the  employee,  or  until  the  intervening  termination  of  depend- 
ency, but  in  no  case  to  exceed  the  maximum  sum  of  $4,000. 

"(3)  If  there  are  partly  dependent  persons,  the  payments  shall  be 
such  part  of  what  would  be  payable  for  total  dependency  as  the  partial 
dependency  existing  at  the  time  of  the  accident  to  the  employee  may  be 
proportionate  to  total  dependency,  all  such  payments  to  be  made  for  the 
period  between  the  date  of  death  and  335  weeks  after  the  date  of  the 
accident  to  the  deceased  employee,  or  until  the  intervening  termination 
of  dependency,  but  in  no  case  to  exceed  in  the  aggregate  of  compensation 
on  account  of  such  death  the  maximum  sum  of  $4,000." 

Subsections  2  and  3  are  the  ones  with  which  we  are  concerned. 
Simplified,  subjection  2  provides  that,  in  case  where  there  are  one  or 
more  wholly  dependent  persons,  the  company  shall  be  liable  for  65%  of 
the  average  weekly  earnings  of  the  deceased  employee;  and  subsection 
3  provides  that,  if  there  be  no  totally  dependent  persons,  the  amount  re- 
coverable shall  be  only  such  part  of  what  would  be  pa3rable  for  total 
dependency  as  the  partial  dependency,  existing  at  the  time  of  the  accident 
to  the  employee,  may  be  proportionate  to  total  dependency.  This  section 
fixes  the  amount  for  which  the  Insurer  is  liable,  and  docs  not  designate 
the  dependents  who  are  to  receive  the  same,  for  it  will  be  noted  that 
the  section  does  not  say  to  whom  the  compensation  shall  be  paid  as  be- 
tween dependents,  but  only  that  65%  of  the  average  weekly  wage  of 
the  deceased  employee  "shall  be  payable^';  that  is,  the  company  shall  be 
liable  for  said  amount  when  fixed  by  the  board. 

It  has  often  been  held  that  where  there  are  two  or  more  wholly 
dependent  persons,  the  allowance  shall  be  equally  distributed  between 
them.  Rossi  v.  Standard  Oil  Co.,  2  CaL  I.  A.  C.  Dec.  307;  Moran  v. 
Rodgers  &  Hagerty,  Inc.,  180  App.  Div.  821,  168  N.  Y.  Supp.  410;  Buhse 
v.  Whitehead  &  Kales  Iron  Works,  194  Mich.  413,  160  N.  W.  557.  So, 
also,  has  it  been  decided  that  where  there  are  several  partially  dependent 
persons,  but  no  totally  dependent,  each  shall  share  in  the  fund  awarded 
in  the  proportion  that  his  partial  dependency  bears  to  total  dependency 
and  the  distributable  fund,  but,  no  matter  how  large  the  number  of  de- 
pendents, the  total  sum  of  their  dependency  cannot  exceed  65%  of  the 
average  weekly  earnings  of  the  deceased  employee.  Anderson  v.  Ameri- 
can Straw  Board  Co..  1  Conn.  Comp.  Dec.  11  (affirmed  by  Superior 
Court) ;  State  ex  rel.  Ernest  Fleckenstein  Brewing  Co.  v  District  Court. 
Rice  County.  134  Minn.  324,  159  N.  W.  755;  In  re  Pagnoni,  230  Mass.  9, 
118  N.  E.  948;  Dosker's  Compensation  Law  (1917  Ed.)  §§  164-181. 

The  act  contains  a  provision  (section  4909,  Kentucky  Statutes)  for 
the  payment  of  the  entire  award  to  one  dependent  for  the  benefit  of  all 
dependents  entitled  thereto,  if  the  board  so  directs.  This  is  intended  to 
cover  cases  where  a  parent  and  a  child  or  children  are  dependents. 
Generally  the  board  will  direct  that  all  payments  be  made  to  the  parent, 
for  the  use  and  benefit  of  the  parent  and  the  several  dependent  children 
in  accordance  to  the  dependency  of  each  and  their  respective  claims  on 
the  deceased  for  support.  However,  it  has  been  held  by  the  New  Jersey 
court  that  where  the  deceased  employee  left  a  wife  and  several  minor 
children  all  totally  dependent  upon  him  for  support,  and  one  of  the  de- 
pendent children  was  by  a  former  wife,  the  whole  amount  should  not  be 
paid  to  the  widow,  but  it  should  be  divided,  and  paid,  one  part  to  the 
widow  for  her  use  and  that  of  her  own  children,  and  the  balance  to  the 
guardian  of  the  stepchild,  according  to  the  dependency  of  each ;  it  being 
made  to  appear  that  the  best  interest  of  the  stepchild  would  thus  be  served. 

Why,  then,  should  not  the  partially  dependent  share  proportionately 
wth  the  totally  dependent  in  the  ratio  of  his  dependency  to  total  depend- 
ency?   We  think  he  should.    If  this  is  not  allowed,  the  legislative  pur- 
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pose  fails  in  large  part.  The  reason  is  not  far  to  seek.  The  legislation 
out  of  which  this  system  arose  is  founded  upon  the  idea  that  all  loss 
or  depreciation  of  man  power,  like  that  of  machine  or  material,  must  be 
charged  to  the  industry  in  which  it  occurs,  as  a  part  of  the  cost  of  pro- 
duction, and  the  loss  distributed  to  and  absorbed  by  the  communty  as  the 
ultimate  consumer  of  the  product  of  the  enterprise.  If  a  machine  is 
worn  out  or  broken,  it  is  properly  charged  as  a  part  of  the  cost  of  pro- 
duction, and  those  who  buy  and  use  the  product  of  the  factory,  or  other 
plant,  distribute  and  absorb  the  commercial  shock  Why  should  not  the 
same  process  be  pursued  with  respect  to  tbe  depreciation  or  destruc- 
tion of  the  man  power  employed  in  the  same  plant?  Why  make  the  un- 
fortunate man  bear  all  the  burden  "of  the  accident,  when  he  is  a  victim  of 
circumstances  and  conditions  over  which  he  has  little  control? 

The  underlying  purpose  of  the  system  is  to  provide  support  and 
maintenance  for  those  who  were  dependent  totally  or  partially,  upon  the 
deceased  employee,  and  thus  save  them  from  want,  and  the  pubhc  from 
a  charge.  Dosker's  Compensation  Law,  §  164.  If  the  employee  was,  in 
his  lifetime,  contributing  to  the  support  of  more  than  one  dependent 
of  different  degrees,  why  should  his  death  work  a  preference  in  favor 
of  one  or  of  a  single  class  to  the  exclusion  of  all  others,  provided  they 
all  come  within  one  or  the  other  of  the  classes  named  in  the  act?  To 
so  hold  would  often  work  great  hardship,  where  the  dependent,  though 
included  in  subsection  3,  was  in  fact  90  per  cent,  or  more,  dependent,  but 
not  wholly  so.  Moreover,  it  would  often,  as  in  this  case,  give  ^e  sole 
total  dependent  much  more  than  she  received  in  the  lifetime  of  the  earner. 
The  widow  in  this  case  would  receive  more  from  compensation,  under 
the  act,  than  from  decedent's  earnings,  while  taking  from  the  partial  de- 
pendent the  little  he  formerly  enjoyed.  This  was  never  intended.  But, 
if  dependents  be  allowed  to  share  in  the  award  made  by  the  board  in  the 
proportion  of  their  dependency,  the  cardinal  purpose  of  the  act  will  be 
fulfilled,  while  no  violence  will  be  done  to  the  letter  thereof. 

Unless  the  statute  expressly  provides  otherwise,  partially  ^dependent 
persons  may  participate  in  the  award  with  total  dependents.  Corpus  Juris, 
Workmen's  Compensation  Acts,  Supplement,  page  56;  Robinson  v.  Anon., 
6  W.  C.  C.  117;  Boyd  on  Workmen's  Compensation,  §  498.  The  text  of 
our  statute  does  not  provide  otherwise,  but  rather,  when  the  whole  act  is 
considered  together,  fosters  the  idea  that  the  two  classes  of  dependents 
shall  share  in  the  benefits  at  the  same  time  and  in  proportion  to  their 
dependency;  and  this  appears  to  be,  not  only  a  sound  rule,  but  the  fair 
and  just  one. 

The  compensation  allowed  to  several  ^partial  dependents  should  be 
in  proportion  to  the  degree  of  dependency  of  each  to  total  dependency, 
and  where  there  are  both  total  and  partial  dependents  the  award  should  be 
distributed  in  the  same  ratio,  upon  the  average,  employed  by  the  deceased 
employee;  that  is  to  say,  if  the  deceased  was  earning  $10  per  week,  and 
used  35  per  cent,  or  $3.50  of  it,  to  support  himself,  there  was  left,  as 
now,  65  per  cent,  of  his  weekly  wage,  which  was  distributed  between  the 
dependents.  He  had  a  totally  dependent  wife  and  a  partially  dependent 
father;  he  gave  to  the  wife  for  her  support  $4,  and  to  his  father  $2.50. 
Should  the  ratio  now  be  changed  simply  because  of  the  death  of  the 
earner?  Is  there  any  sound  reason  why  the  father  should  be  wholly 
cut  off  from  support,  when  fund  available  is  practically  the  same?  We 
can  find  none. 

The  board  should  award  compensation  in  the  ratio  of  dependency, 
whether  there  be  partial  dependents  only,  or  some  totally  and  others  only 
partially  dependent.  The  judgment  of  tiie  trial  court,  allowing  compensa- 
tion to  the  partially  dependent  father  and  remanding  the  cause  to  the 
Board  of  Compensation  to  ascertain  and  fix  the  degree  of  dependency 
of  the  father,  and  to  apportion  the  award  between  the  two  dependents, 
is  affirmed. 

Judgment  affirmed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Norfolk. 


FRIER'S  CASE.* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— KNOWLEDGE  OF  INJURY— TIME. 

Knowledge  of  employee's  injury  on  part  of  employer,  under  Work- 
men's Compensation  Act,  pt.  2,  §  18>  is  substitute  for  written  notice 
required  by  section  15,  and  employer  must  have  knowledge  within  time 
when  written  notice  should  have  been  given;  that  is,  as  soon  as  practic- 
able. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— NOTICE  OR  KNOWLEDGE  OF  INJURY. 

Fact  that  subscriber  to  Workmen's  Compensation  Act  did  not  give 
notice  to  its  employee  that  it  was  insured  under  act  (part  4,  §  21),  and 
that  he  did  not  have  knowledge  of  insurance  until  some  months  subse- 
quent to  injury,  had  no  effect  on  his  rights  in  relation  to  giving  notice 
of  injury,  or  claiming  excuse  therefrom  because  employer  had  knowledge 
of  injury,  and  no  effect  upon  finding  of  Industrial  Accident  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

3-  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— REVIEW  OF  FINDING. 

Where  it  cannot  be  said  that  finding  of  Industrial  Accident  Board 
that  subsA^ber  or  its  agent  did  not  have  knowledge  of  injury  to  em- 
ployee as  soon  as  practicable  after  occurrence  was  not  warranted  as 
matter  of  law,  it  must  stand  on  appeal  from  decree  of  superior  court 
affirming  denial  of  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

Appeal  from  Superior  Court,  Norfolk  County.  • 

Proceeding  for  compensation  for  injury  by  Adolphus  S.  Frier,  op- 
posed by  the  inhabitants  of  the  town  of  Randolph,  the  employer,  and  the 
Travelers'  Insurance  Company,  the  insurer.  Compensation  was  denied, 
the  denial  affirmed  by  the  superior  court,  and  the  employee  claims  s^peaL 
Decree  of  the  superior  court  affirmed. 

Michael  J.  Daly,  of  Randolph,  for  appellant 

Walter  I.  Badger  and  Louis  C.  Doyle,  both  of  Boston,  for  appellee. 

Crosby,  },  The  employee,  Adolphus  S.  Frier,  while  in  the  employ 
of  the  town  of  Randolph  as  janitor  of  a  school  building,  was  injured  on 
two  occasions.  His  first  injury  occurred  on  May  19,  1916,  and  the  second 
on  December  4,  1916.  The  member  of  the  Industrial  Accident  Board 
who  heard  the  cases  found  that  no  claim  for  compensation  was  ever  filed 
for  the  first  injury.  The  statute  requires  that  proceedings  under  the  act 
shall  not  be  maintained  unless  a  claim  therefor  has  been  made  in  writing 
in  accordance  with  St.  1911,  c  751,  pt  2,  §  15,  and  section  23,  as  amended 
by  St  1912,  c  571,  §  5. 

[1]  As  to  the  second  injury  the  member  of  the  board  found  that  it 

♦  Decision  rendered,  Feb.  26,  1919.     122  N.  E.  Rep.  195. 
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arose  out  of  and  in  the  course  of  the  claimant's  employment;  that  a 
claim  was  filed  within  the  statutory  period;  that  while  no  notice  of  the 
injury  was  given  as  provided  by  St  1911,  c.  751,  pt  2,  §§  IS,  16,  17, 
and  18,  the  town  had  knowledge  of  the  injury  and  "therefore,  the  fact 
that  the  employee  failed  to  give  notice  in  writing  *  *  ♦  is  not  a  bar 
to  these  proceedings."  Section  18.  This  finding  is  based  upon  the  fact 
that  the  chairman  of  the  school  committee  of  the  town  filed  with  the 
board  reports  of  the  employee's  injuries,  copies  of  which  are  annexed 
to  the  record.  The  report  of  the  injury  of  May  19,  1916,  was  filed  on 
May  9,  1917,  and  that  of  the  injury  of  December  4,  1916,  was  filed  on 
May  7,  1917;  both  reports  are  dated  May  7,  1917. 

No  new  evidence  being  presented  (the  report  of  the  member  con- 
taining all  the  material  evidence),  the  board  on  review  found: 

"That  the  employee  is  not  entitled  to  maintain  these  proceedings  [as 
to  either  injury]  because  notice  gf  the  injuries  was  not  given,  as  re- 
quired by  part  2,  §  15,  and  that,  in  lieu  thereof,  the  subscribers  or  their 
agent,  did  not  have  knowledge  of  such  injuries  as  soon  as  practicable 
after  their  occurrence.  Therefore,  the  employee  is  not  entitled  to  com- 
pensation under  the  act." 

While  it  is  plain  that  the  reports  filed  would  well  warrant  a  finding 
that  the  town  had  knowledge  of  the  injuries  at  least  as  early  as  May  9, 
1917,  it  does  not  follow  that  "the  association,  subscriber  or  agent"  had 
such  knowledge  as  takes  the  place  of  want  of  notice  under  section  18  of 
the  act.  The  written  notice  of  the  injury  which  the  statute  requires  under 
section  15  must  be  given  "as  soon  as  practicable  after  the  hapjpening 
thereof."  The  knowledge  which  the  subscriber  has  under  section  18  must 
have  been  acquired  within  the  time  limited  for  the  giving  of  notice  under 
section  15;  in  other  words,  such  knowledge  must  be  had  as  soon  as 
practicable  after  the  employee  is  injured.  In  Brown's  Case,  228  Mass. 
31,  it  was  said  at  page  37,  116  N.  E.  897,  at  page  898: 

"Knowledge  on  the  part  of  the  employer  is  a  substitute  for  the 
written  notice  required  by  St.  1911,  c.  751,  pt  2,  §  15,  and  the  employer 
must  have  knowledge  within  the  time  when  written  notice  should  have 
been  given,  namely  'as  soon  as  practicable  after  the  happening*  of  the 
injury.    Jeremiah  Murphy's  Case,  226  Mass.  60  [115  N.  E.  40]." 

[2]  The  fact  that  the  subscriber  did  not  rive  notice  to  the  employer 
that  it  was  insured  under  the  act  (part  4,  §  21),  and  that  he  did  not  have 
knowledge  of  that  fact  until  on  or  about  February  27,  1917,  has  no  eflFect 
upon  his  rights  or  upon  the  finding  of  the  board.  Young's  Case,  218 
Mass.  346,  106  N.  E.  1. 

[3]  It  cannot  be  said  the  finding  that  the  subscriber  or  its  agent  "did 
not  have  knowledge  of  the  injuries  as  soon  as  practicable  after  their 
occurrence,"  was  unwarranted  as  matter  of  law;  accordingly,  it  must 
stand.    The  entry  must  be 

Decree  affirmed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


HERMAN'S  CASE. 


In  re  gulf  refining  CO. 


In  re  travelers,  INS.  CO.* 

master  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—QUESTION  OF  FACT— DECISION  OF  INDUSTRIAL  ACCI- 
DENT BOARD. 

Whether  physical  ailments  of  female  employee  had  any  causal  con- 
nection with  fall  from  swivel  chair  in  which  she  was  sitting  in  course 
of  emplo3rment  was  a  question  of  fact,  decision  of  which  was  wholly  for 
the  industrial  board,  whose  conclusion  cannot  be  reversed. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

Appeal  from  Superior  Court,  Suffolk  County. 

Petition  by  Theresa  D.  Berman,  the  employee,  for  compensation  for 
personal  injuries  under  the  Workmen's  Compensation  Act  against  the 
Gulf  Refining  Company,  the  employer,  and  the  Travelers*  Insurance  Com- 
pany, the  insurer.  The  claim  for  compensation  was  dismissed,  the  order 
of  the  Industrial  Accident  Board  affirmed  by  the  Superior  Court,  and, 
from  its  decree,  the  employee  appeals.    Decree  affirmed. 

Thos.  E.  Hamill  (Harry  Finestone,  of  Chelsea,  on  the  brief),  for 
employee. 

Walter  I.  Badger  and  Louis  C.  Doyle,  both  of  Boston,  for  Travelers, 
Ins.  Co. 

Per  Curiam.  The  crucial  question  on  this  record  was  whether  certain 
physical  ailments  of  the  employee  had  any  causal  connection  with  a  fall 
from  a  swivel  chair  in  which  she  was  sitting  in  the  course  of  her  employ- 
ment by  a  subscriber  under  the  Workmen's  Compensation  Act  (St.  1911, 
c.  751,  as  amended  by  St.  1912,  c  571).  The  single  member  and  the 
industrial  accident  board  found  that  there  was  no  causal  connection.  That 
was  a  pure  question  of  fact  Its  decision  was  wholly  for  the  board,  whose 
conclusion  under  these  circumstances  cannot  be  reversed.  Pigeon's  Csst, 
216  Mass.  51,  102  N.  E.  932,  Ann.  Cas.  1915A,  737;  McCarthy's  Case,  231 
Mass.  259,  120  N.  E.  852. 

Decree   affirmed. 

♦Decision  rendered,  March  11,  1919.    122  N.  E.  Rep.  395. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


CRANNEY'S  CASE. 


In  re  HOTEL  ESSEX. 


In  re  EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION,  Limited.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—DEATH  IN  "COURSE  OF  EMPLOYMENT'*— KILLING  OF 
HEAD  WAITER. 

Where  head  waiter  of  hotel  was  killed,  while  in  hotel  eating  lunch 
tinder  his  contract  of  employment,  by  waiter  whom  he  had  discharged 
in  interests  of  hotel  company,  and  acting  under  its  authority,  death  was 
in  "course  of  employment,"  entitling  dependent  widow  to  compensation. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  ZIZ,) 
(For  odier  defintons,  see  Words  and  Phrases,  First  and  Second  Series, 
Course  of  Employment.) 

Appeal  from  Superior  Court.  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  (St.  1911  c.  751, 
amended  by  St  1912  c.  571)  by  Mary  E.  Cranney,  for  compensation  for 
the  death  of  Charles  W.  Cranney,  the  employee  opposed  by  the  Hotel 
Essex,  the  employer,  and  the  Employers'  Liability  Assurance  Corporation, 
Limited,  the  insurer.  Compensation  was  awarded,  the  award  affirmed  by 
the  superior  court,  and  the  employer  and  insurer  appeal.  Decree  of  the 
superior  court  affirmed. 

Sawyer,  Hardy,  Stone  &  Morrison,  of  Bosston  (Gay  Gleason,  of  Bos- 
ton, of  counsel),  for  appellant  insurer. 

Jas.   H.   Qine,   of   Boston,   for   appellee. 

Braley,  J.  The  case  was  heard  in  the  first  instance  by  a  single  member 
whose  decision  for  the  claimant  was  affirmed  on  review  by  the  full  board. 
While  the  insurer  concedes  that  there  was  some  evidence  to  support  most 
of  the  findings  of  fact,  we  are  satisfied  upon  reading  the  evidence,  which 
includes  the  statement  of  Zacharachi  who  shot  and  killed  the  "employee, 
that  all  of  the  findings  were  warranted.    The  findings  are  as  follows: 

"The  employee  ♦  *  ♦  was  shot  and  killed  on  August  28,  1916, 
by  one  Stellianos  Zacharachi;  that  the  deceased  was  head  waiter  at  the 
Hotel  Essex  and  had  been  such  for  2%  years  prior  to  the  shooting;  that 
the  deceased  employee  had  been  employed  as  a  waiter  and  as  head  waiter 
at  the  hotel  for  about  16  years;  that  his  duties  as  head  waiter  embraced 
the  hiring  and  discharging  of  waiters,  their  control  while  on  duty  and  the 
maintenance  of  discipline  among  them ;  that  Zacharachi,  the  assailant,  had 
been  employed  as  a  waiter  at  the  hotel  for  about  20  years;  that  prior  to 
the  claimant's  decedent  becoming  head  waiter  Zacharachi  had  enjoyed 
special  privileges  not  enjoyed  by  the  other  waiters;  including  a  special 
station  and  shorter  hours;  that  the  deceased  in  the  interest  of  discipline 
and  to  allay  dissatisfaction  among  the  other  waiters  and  promote  the 
interests  of  his  employers  took  these  privileges  away  from  Zacharachi; 
that  a  few  weeks  before  the  shooting  Zacharachi  had  been  discharged 

♦Decision  rendered.  Feb.  26,  1919.    122  N.  E.  Rep.  266 
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because  he  was  not  a  member  of  the  waiters'  union  and  that  immediately 
prior  to  the  shooting  the  deceased  had  voluntarily  re-employed  Zacharachi, 
but  had  not  given  him  his  old  station ;  that  Zacharachi  was  of  an  excitable 
temperament,  was  made  ugly  by  drinking  liquor;  that  Zacharachi  was  a 
habitual  drinker  for  a  long  period  of  years  and  that  he  habitually  car- 
ried a  pistol;  that  his  drinking  habits  and  the  effect  of  liquor  upon  him 
and  the  fact  that  he  carried  a  pistol  were  generally  known  at  the  hotel; 
that  about  a  month  before  the  shooting  a  pistol  belonging  to  Zacharachi 
was  taken  away  from  him  at  the  hotel  and  placed  in  the  custody  of  the 
boc^eeper ;  that  on  the  morning  of  August  28,  1916,  Zacharachi  came  in 
to  work  and  did  some  work;  that  about  11  a.  m.  he  had  some  words  with 
the  deceased  in  regard  to  his  work;  that  he  refused  to  obey  the  orders 
of  the  deceased  and  was  told  that  he  was  discharged;  that  he  was  very 
angry  and  became  further  inflamed  by  a  couple  of  drinks  which  he  se- 
cured at  the  hotel  bar;  that  while  angry  and  inflamed  by  liquor  he  sought 
out  the  deceased  employee,  had  some  further  words  with  the  deceased 
in  regard  to  his  employment  and  then  shot  and  killed  him;  that  the  shoot- 
ing occurred  while  the  deceased  was  eating  his  luncheon  shortly  after  2 
o'clock;  that  his  luncheon  was  furnished  to  him  as  a  part  of  his  contract 
of  employment;  that  the  deceased  was  free  to  leave  the  hotel  from  2 
o'clock  until  5:30  in  the  afternoon,  but  that  he  was  subject  to  call  while 
in  the  hotel  and  customarily  returned  to  his  place  of  employment  in  the 
dining  room  after  eating  his  luncheon." 

It  was  unnecessary  to  discuss  the  questions  whether  the  employer 
knew  of  Zacharachi's  habits  in  the  use  of  intoxicating  liquors  or  of 
carrying  a  pistol,  or  that  drinking  caused  him  to  be  ugly,  as  the  decision 
is  put  on  the  ground  that  the  employee 

''Was  shot  and  killed  solely  by  reason  of  his  performance  of  his  duties  as 
head  waiter,  and  that  as  it  turned  out  his  death  resulted  from  a  risk  of 
his  employment  and  flowed  from  that  source  as  a  rational  consequence." 

The  insurer  relying  on  McNicol's  Case,  215  Mass  497,  102  N.  E. 
697,  L.  R.  A.  1916A,  306,  contends  that  compensation  cannot  be  awarded, 
as  the  casualty  could  not  have  been  reasonably  foreseen  by  the  employer, 
and  therefore  not  being  a  risk  of  the  employment  it  does  not  arise  out  of 
it.  The  shooting  occurred  in  the  employer's  dining  room  while  Cranney 
was  at  luncheon.  It  is  manifest  that  he  lost  his  life,  not  because  of  any 
quarrel  of  his  own  with  the  assailant,  but  because  he  faithfully  and  pro- 
perly discharged  the  duty  owed  to  his  employer,  and  thereby  incurred  the 
resentment  of  Zacharachi. 

*  "The  servant  must  serve  in  the  master's  way  as  he  is  directed,  or  in 
emergencies  as  he  has  reason  to  believe  the  master  would  approve  were 
he  present,  or  as  he  a  faithful  servant  owing  to  his  master  fealty  and 
aid  in  time  of  i>eril  ought." 

It  was  plainly  in  the  employer's  interest  and  for  its  benefit  that  Zach- 
arachi should  be  discharp:ed,  and  when  Cranney  was  hired  and  intrusted 
with  this  general  authonty,  which  he  exercised  in  a  reasonable  and  suit- 
able way,  it  was  contemplated  that  whatever  befell  him  when  acting 
strictly  within  the  scope  of  his  employment,  even  if  the  time  and  condi- 
tions could  not  be  forecast,  was  incidental  to,  and  part  of  the  employ- 
ment. 

"The  rational  mind  must  be  able  to  trace  the  resultant  personal  in- 
jury to  a  proximate  cause  set  in  motion  by  the  employment  and  not  by 
some  other  agency,  or  there  can  be  no  recovery."  Madden's  Case,  222 
Mass.  487,  495,  111  N.  E.  379.  383  (L.  R.  A.  1916D,  1000). 

It  moreover  is  reasonablv  within  the  common  experience  of  mankind 
that  the  general  nature  of  what  Cranney  would  have  to  do  in  maintaining 
discipline  if  a  waiter  persisted  in  disobeying  orders  and  the  possible  anger 
and  desire  "to  get  even,"  of  a  waiter  discharged  under  such  circum- 
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stances  could  be  foreseen  in  the  sense  that  such  incidents  are  not  mere 
figments  of  the  imagination,  but  incidents  which  might  occur  in  the  ordi- 
nary course  of  human  aflFairs. 

"That  murder  resulted  instead  of  a  broken  bone  is  of  slight,  if  in- 
deed it  is  of  any  significance.  This  injury  was  one  to  which  the  employee 
was  exposed  by  reason  of  his  employment.  *  *  *  The  causative 
danger  was  peculiar  to  his  work.  It  was  incidental  to  the  character  of 
the  employment  and  not  independent  of  the  relation  of  master  and  serv- 
ant Although  unforeseen  and  the  consequences  of  what  on  this  record 
apears  to  have  been  a  crime  of  the  highest  magnitude,  yet  now,  after  the 
event,  it  appears  to  have  had  its  origin  in  a  hazard  connected  with  the 
emplovment  and  to  have  flowed  from  that  source  as  a  rational  conse- 
quence. Third  by  the  test  in  McNicol's  Case,  215  Mass.  497,  499  [102  N.  E. 
697,  L.  R.  A.  1916A,  306],  the  injury  seems  to  have  arisen  in  the  course 
of  the  employment."  Riethel's  Case,  222  Mass.  163,  165,  109  N.  E.  951, 
952  (L.  R.  A.  1916A.  304). 

We  are  of  opinion  that  so  long  as  the  employee  while  in  the  perform- 
ance of  the  employer's  business  properly  exercises  the  authority  conferred 
upon  him  by  his  contract  of  employment,  injuries  received  by  him  re- 
sulting from  such  employment,  arise  out  of  the  employment,  and  if  death 
ensues  as  in  the  case  at  bar  his  dependents  are  entitled  to  compensation. 
McNicol's  Case.  215  Mass.  497,  102  N.  E.  697.  L.  R.  A.  1916A,  306;  Rie- 
thel's  Case,  222  Mass.  163,  109  N.  E.  951,  L.  R.  A.  1916A,  304;  Von  Ettc's 
Case,  223  Mass.  56,  111  N.  E.  696,  L.  R.  A.  1916D,  641;  Harbroe's  Case, 
223  Mass.  139,  111  N.  E.  709.    The  decree  should  be  affirmed. 

So  ordered. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


GAVAGHAN'S  CASE. 


In  re  EMPLOYERS'  LIABILITY  ASSUR.  CORPORATION.  Limited.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

— INCAPAQTATED    DAUGHTER— RIGHT    TO    SHARE    IN 

AWARD. 

Daughter  of  deceased  servant,  over  18,  married  and  living  with  her 
blind  husband,  she  herself  being  totally  blind,  and  therefore  physically 
incapacitated  from  earning,  was  entitled  to  equal  share  in  death  benefit 
with  surviving  widow,  under  Workmen's  Compensation  Act,  §  7  (c),  as 
amended  by  St  1914,  c.  708,  §  3  (c). 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  388.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Lizzie  Gavag- 
han  and  Anna  F.  Mason  for  compensation  for  the  death  of  Hugh  Gavag- 
han,  the  employee,  wherein  the  Employers'  Liability  Assurance  Corpora- 
tion, Limited,  acknowledged  liability.  From  a  decree  of  the  superior 
court,  affirming  denial  of  her  right  to  participate  in  the  award,  Anna 
F.  Mason  appeals.    Reversed. 

♦Decision  rendered,  Feb.  27,  1919.    122  N.  E.  Rep.  298. 
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Frederick  S.  Harvey,  of  Lowell,  for  appellant 
James  E.  O'Donnell,  of  Lowell,  for  widow. 

PxiRCB,  J.  The  following  agreed  statement  of  facts  filed  in  the  case 
contains  all  the  evidence: 

"Hugh  Gavaghan,  late  of  Lowell,  in  the  county  of  Middlesex,  deceased, 
the  employee,  while  working  at  the  Tremont  &  Suffolk  Mills  in  said 
Lowell,  received  a  personal  injury  arising  out  of  and  in  tlie  course  of  his 
employment,  on  the  Uth  day  of  December,  1917,  from  which  death  resulted 
on  the  15th  -day  of  December,  1917.  The  employee  left  surviving  him  a 
wife  by  a  third  marriage,  Lizzie  Gavaghan,  of  said  Lowell,  with  whom 
he  was  living  at  the  time  of  his  death,  and  one  child,  Anna  F.  Mason, 
of  said  Lowell,  by  a  former  wife,  who  was  over  the  age  of  eighteen  years, 
but  who  is  physically  incapacitated  from  earning  by  reason  of  total 
blindness,  and  both  the  said  Lizzie  Gavaghan  and  the  said  Anna  F.  Mason 
have  filed  claims  for  compensation.  The  said  Anna  F.  Mason  at  the 
time  of  the  death  of  her  father,  the  said  Hugh  Gavaghan  was  married, 
and  was  living  with  her  husband,  Arthur  Mason,  of  said  Lowell,  who 
is  also  totally  blind.  The  said  Lizzie  Gavaghan  is  entitled  to  compensa- 
tion as  a  person  who  is  conclusively  presumed  to  be  wholly  dependent 
for  support  upon  the  deceased  employee,  by  virtue  of  paragraph  *a*  of 
section  7  of  the  Workmen's  Compensation  Act  (St  1911,  c  751,  pt  2)». 
as  amended  by  section  3  of  chapter  708,  St.  1914,  and  the  only  question 
raised  by  this  agreed  statement  of  facts  is  whether  the  daughter,  the 
said  Anna  F.  Mason,  is  also  a  person  conclusively  presumed  to  be  wholly 
dependent  for  support  upon  the  deceased  employee  by  virtue  of  that  part 
of  paragraph  *c'  of  section  7  of  the  Workmen's  Compensation  Act,  as 
amended  by  section  3  of  chapter  708,  St  1914,  which  provides,  among 
other  things  : 

"**  *  ♦  Provided,  that  in  the  event  of  the  death  of  an  employee 
who  has  at  the  time  of  his  death  a  living  child  or  children  by  a  former 
wife  or  husband,  under  the  age  of  eighteen  years  (or  over  said  age,  but 
physically  or  mentally  incapacitated  from  earning),  said  child,  or  children 
shall  be  conclusively  presumed  to  be  wholly  dependent  for  support  upon 
such  deceased  employee,  and  the  death  benefit  shall  be  divided  between 
the  surviving  wife  or  husband  and  all  the  children  of  the  deceased 
employee  in  equal  shares,  the  surviving  wife  or  husband  taking  the  same 
share  as  a  child.' 

"The  insurer  has  acknowledged  liability,  and  is  ready  and  willing  to 
pay  compensation  when  this  question  of  dependency  has  been  decided." 

In  the  case  of  a  child  of  a  former  wife  or  husband  the  Legislature 
considers  neither  the  wealth,  poverty,  residence  nor  legal  rights  to  support 
of  that  child,  and  concerns  itself  only  with  the  question  is  the  child  under 
eighteen  years  of  age,  and  if  over,  is  he  or  she  "physically  or  mentally 
incapacitated  from  earning.'  If  under  eighteen  years  of  age  or  physically 
or  mentally  incapacitated  from  earning,  the  child  is  conclusively  presumed 
by  the  terms  of  the  act  to  be  wholly  dependent  for  support  on  the  de- 
ceased employee.  Bott's  Case.  230  Mass.  152,  119  N.  E.  755;  Holmberg's 
Case,  231  Mass.  144,  120  N.  E.  353.  Upon  the  agreed  facts  the  child  is 
physically  incapacitated  from  earning;  it  follows  that  the  cliild  Anna  F. 
Mason  is  entitled  to  an  equal  share  in  the  death  benefit  with  the  surviving 
widow.  St  1911,  c.  751,  part  2,  §  7  (c),  as  amended  by  St  1914,  c.  708, 
§  3  (c). 

Decree  reversed. 
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SUPREME  COURT  OF  NEW  JERSEY. 


BURNS 

V. 

EDISON.* 

1.  QU.CRE. 

Whether  an  agreement  to  pay  the  statutory  compensation  for  death 
under  the  Workmen's  Compensation  Act  (P.  L.  1911,  p.  139,  par.  12; 
P.  L.  1913,  p.  305;  P.  L.  1914,  p.  499)  should  be  in  writing  to  satisfy  the 
statute  of  frauds,  in  view  of  the  provision  that  compensation  is  terminated 
by  death  of  a  dependent  or  remarriage  of  a  widow,  quaere. 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— PROCEDURE— SUIT  TO  ENFORCE  AGREEMENT   TO 

PAY  STIPULATED  SUM. 

The  procedure  for  recovery  of  compensation  under  said  act  is  not 
applicable  to  cases  where  the  suit  is  to  enforce  the  terms  of  an  agree- 
ment to  pay  stipulated  sums,  made  after  the  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  394.) 

3.  MASTER   AND    SERVANT— OCCURRENCE   OF   ACQDENT— 

COMPENSATION— ESTOPPEL. 

An  agreement  to  pay  compensation,  made  after  the  accident,  is 
evidential  of  the  occurrence  of  an  accident  and  of  the  right  to  recover 
compensation  therefor,  but  not  conclusive  evidence  nor  an  estoppel  to 
dfsprove  the  accident,  if  made  within  a  year  thereafter;  and  in  a  com- 
pensation suit  it  is  error  to  exclude  proof  in  denial  of  the  occurrence  of 
the  accident,  simply  because  of  the  existence  of  such  an  agreement. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  404,  405[1].) 

Proceeding  by  Esther  Bums  against  Thomas  A.  Edison  for  com- 
pensation under  the  Workmen's  Compensation  Act.  To  review  award  for 
petitioner,  defendant  brings  certiorari.  Reversed  and  remanded  for  new 
trial. 

Argued  November  term,  1918.  before  Parker  and  Mintum,  JJ. 

Kalisch  &  Kalisch.  of   Newark,   for  prosecutor. 
Arthur  B.  Seymour,  of  Orange,  for  respondent 

Parker,  J.  The  principal  difficulty  in  this  case  arises  out  of  the  fact 
that  though  the  petition  for  compensation  counted  on  a  fatal  accident 
alleged  to  have  arisen  out  of  and  in  the  course  of  the  emlpoyment  of  peti- 
tioner'ifi  husband,  the  proof  was  confined  to  an  alleged  agreement  for  com- 
pensation between  petitioner  and  one  Henderson,  conceded  to  have  been 
(he  authorized  agent  of  the  employer,  prosecutor.  Prosecutor's  counsel  on 
the  hearing  undertook  to  show  by  testimony  that  death  had  not  occurred 
by  reason  of  any  such  accident  as  claimed,  but  by  reason  of  an  occupa- 
tional disease.  The  court  overruled  the  offer  on  the  ground  that  the 
agreement  estopped  the  employer  from  showing  such  facts  because  it  had 
been  accepted  and  acted  on  and  the  statutory  year  had  run,  so  that  (as  he 
held)   a  claim  based  purely  on  the  accident  was  barred.    It  is  not  quite 

♦  Decision  rendered,  Feb.  18,  1919.    105  Atl.  Rep.  717.    Syllabus  by  the 
Court 


Digitized  by 


Google 


646  3  WORKMEN'S  COMPENSATION  L.  J.  (N.  J.)         [May, 

clear  whether  the  award  was  based  on  the  agreement  as  a  contract  or  on 
a  right  of  action  under  the  staute  of  which  the  contract  was  evidential; 
but  the  question  of  limitation  was  apparently  the  factor  which  decided 
the  court  in  favor  of  a  binding  estoppel  and  led  to  the  exclusion  of  the 
evidence.  In  either  event,  however,  there  was  harmful  error  which  re- 
quires a  reversal. 

The  course  of  the  proceeding  was  as  follows:  The  petition,  filed 
September  27,  1917,  counted  on  an  accident  occurring  September  2,  1915, 
over  two  years  previously,  and  alleged  that  about  October  1,  1915,  an 
agreement  had  been  made  between  petitioner  as  widow,  in  behalf  of  herself 
and  one  child,  for  a  weekly  payment  of  $6.06  during  the  300  weeks  pre- 
scribed in  the  statute  (P.  L.  1911.  p.  499);  that  thereunder  payments 
were  made  for  78  weeks  and  then  ceased;  and  prayed  an  award  of  com- 
pensation^ The  answer  set  up,  in  addition  to  denial  of  the  accident  and 
of  the  agreement,  that  the  contract  if  made  was  one  not  to  be  performed 
within  a  year,  and  was  not  in  writing.  The  finding  of  the  court  on  the 
facts  was  that  deceased  was  at  the  time  in  question  in  the  employ  of 
prosecutor,  earning  $15.15  per  week;  that  he  sustained  an  accident,  de- 
scribing it  as  in  the  petition,  and  that  said  accident  arose  out  of  and  in 
course  of  his  employment;  that  it  resulted  fatally;  that  prosecutor  had 
due  notice,  etc;  and  awarded  $6.06  for  W)  weeks,  less  moneys  already 
paid.  The  award  makes  no  mention  at  all  of  any  agreement  as  a  basis 
of  recovery. 

At  the  trial  the  only  proof  was.  in  adition  to  formal  matters,  that 
deceased  worked  for  prosecutor  at  the  time  of  his  death;  that  a  claim  for 
compensation  was  made  and  an  oral  agreement  entered  into  for  compensa- 
tion, under  which  certain  payments  were  made.  Petitioner's  counsel  of- 
fered certain  letters,  which  are  now  claimed  to  take  the  agreement  out  of 
the  statute,  and  rested,  declining  to  go  into  proof  of  the  actual  occurrence 
of  an  accident,  frankly  stating  to  the  court  that  it  was  a  question  of  oc- 
cupational disease,  and  it  was  possible  that  petitioner  could  not  recover 
anything,  and  stating  his  theory  of  the  case  to  be  that,  "The  court  order 
compensation  paid  in  accordance  with  the  agreement  entered  into  be- 
tween the  parties."  The  court  demurred  to  this,  but  after  a  considerable 
colloquy,  reached  the  result  already  stated  on  the  ground  of  estoppel,  and 
without  specifically  ruling  either  that  the  recovery  could  be  on  the  agree- 
ment or  must  be  on  the  proved  facts  of  accident  The  formal  finding, 
as  we  have  just  said,  is  predicated  solely  on  the  accident. 

[1]  We  do  not  find  it  necessary  to  decide  the  rather  interesting 
question  whether  the  statute  of  frauds  is  operative.  The  letters  relied 
on  by  petitioner  as  writings  to  satisfy  the  statute  do  no  more  than  in- 
dicate inferentially  that  there  is  some  arrangement  between  the  parties  for 
payment  of  money,  but  no  terms  of  such  arrangement  can  be  gathered 
from  them.  On  the  other  hand,  it  may  be  that  the  complete  performance 
of  the  contract  was  not  necessarily  to  be  within  a  year.  True,  the  pay- 
ments are  primarily  for  300  weeks;  but  the  act  says  (paragraph  11) 
that  in  case  of  death  of  any  depedent  within  that  period,  or  remar- 
riage of  a  widow,  his  or  her  right  to  compensation  shall  cease.  Hence, 
if  the  agreement  was  to  pay  according  to  the  requirement  of  the  statute, 
and  not  absolutely  for  300  weeks,  the  case  might  be  within  the  rule  in 
Eiseman  v.  Schneider,  60  N.J.  Law,  291,  Zl  Atl.  623.  As  just  stated, 
we  do  not  decide  the  point 

[2,  3]  Taking  the  theory  of  a  suit  purely  on  the  contract,  we  are  of 
opinion  that  the  court  of  common  pleas  could  not  entertain  such  a  claim 
under  the  Cmpensation  Act  It  was  held  by  the  Court  of  Errors  and 
Appeals,  in  the  very  recent  case  of  Holzapfel  v.  Hoboken  Manufacturers' 
Association,  104  Atl.  209,  that  an  agreement  such  as  that  claimed  to  exist 
m  this  case  may  be  sued  on  in  the  Supreme  Court,  and  we  supiiose  as 
a  corollary,  in  any  court  of  ordinary  common-law  jurisdiction,  but  neces- 
sarily tinder  common-law  procedure,  including  the  right  of  jury  trial, 
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which  is  not  a  feature  of  the  Compensation  Act.  The  only  contract  sup- 
porting a  petition  under  the  Compensation  Act  is  that  conclusively  pre- 
sumed by  the  statute  from  the  fact  of  employment,  which  is,  that  in  case 
of  accident  within  the  terms  of  the  statute  shall  be  compensation. 
True,  a  later  agreement  to  pay  is  unquestionably  evidential  of  the  right 
to  compensation,  and  has  the  effect  of  avoiding  the  one-year  limitation 
in  certain  cases.  Dupont  Powder  Co.  v.  Spocidio,  88  N.  J.  Eq.  210,  101 
Atl.  407.  But  the  right  of  recovery  rests  on  the  contract  presumed  by 
the  statute  to  have  been  made  at  the  time  of  employment,  and  often  re- 
covery is  had  not  only  apart  from  a  later  contract  but  in  spite  of  it. 
Comp.  Act,  par.  20;  Holzapfel  Case,  supra. 

On  the  other  hand,  viewing  the  case  as  a  suit  for  compensation 
under  the  statute  based  on  proof  of  accident,  as  the  formal  record  in- 
dicates it  was  treated,  the  court  clearly  erred  in  excluding  proof  that  no 
accident  had  occurred.  This  of  course  went  to  the  root  of  the-tase;  and 
the  estoppel  theory  is  untenable.  As  we  have  just  se^n,  the  existence  of 
an  agreement  subsequent  to  the  alleged  accident,  and  within  the  one-year 
period,  as  in  this  case,  voids  the  limitation.  Dupont  v.  Spocidio,  supra; 
Benjamin  &  Johnes  v.  Btabban,  90  N.  J.  Law,  355,  103  Atl.  688,  affirmed 
105  Atl.  717.  The  agreement  testified  to,  so  far  as  concerned  the  occurr- 
ence of  an  accident  arising  out  of  and  in  the  course  of  employment,  was , 
evidential,  but  nothing  more.  Like  any  admission  out  of  court,  it  could  be 
qualified  or  contradicted  by  parol  evidence.  Wigmore,  Ev.  §  1058.  See 
Gibbons  v.  Potter,  3a  N.  J.  Eq.  204;  31  N.  J.  Eq.  374.  If  defendant  could 
have  shown  to  the  satisfaction  of  the  court,  as  he  offered  to  do,  that  no 
accident  in  fact  occurred  as  claimed,  the  defense  to  a  compensation  suit 
would  have  been  perfect,  whatever  might  have  been  the  right  of  recovery 
at  oommon  law  on  the  agreement  as  a  compromise  and  settlement  of  a 
disputed  claim. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial,  in  order  that  the  essential  facts  may  be  determined  on  proper  evi- 
dence. 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Thikd  Department. 


HOLMES 

V. 

COMMUNIPAW  STEEL  CO.  et  al.     (two  cases).* 

1.  MASTER    AND    SERVANT-WORKMEN'S     COMPENSATION 

ACT— FINDINGS. 

A  finding  of  the  State  Industrial  Commission  that  death  of  an 
employee  resulted  from  injuries,  when  supported  by  evidence,  is  con- 
clusive on  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPLICABILITY. 

Where  a  native  of  New  York,  employed  by  a  New  York  corporation, 
met  his  death  while  working  for  the  corporation  in  New  Jersey,  held 

*  Decision  rendered,  March  5,  lStl9.    174  N.  Y.  Supp.  772. 
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that  the  New  York  Workmen's  Compensation  Act  was  applicable;  it 
not  appearing  that  it  was  contemplated  that  his  sole  activities  should  be 
in  New  Jersey. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  369.) 

3.  MASTER  AND  SERVANT— INJURIES  TO  SERVANT— WORK- 
MEN'S COMPENSATION  ACT— PROCEEDINGS. 
Though  it  was  improper  for  the  State  Industrial  Commission  to  base 
an  award  on  answers  by  experts  to  hypothetical  question  after  the  case 
was  adjourned,  and  on  opinions  given  by  the  chief  medical  examiner 
outside  the  hearing,  such  error  was  waived,  where  on  rehearing  the 
Commission  adverted  to  such  evidence,  and  the  employer  and  insurance 
carrier  made  no  objection. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  415.) 

Appeal    from   State   Industrial   Commission. 

Claim  by  Charles  J.  Holmes  for  compensation  under  the  Workmen's 
Compensation  Law  against  the  Communipaw  Steel  Company,  employer, 
and  the  Travelers'  Insurance  Company,  insurance  carrier,  together  with 
claim  for  compensation  for  death  by  Sophia  Holmes,  widow  of  said 
Charles  J.  Holmes,  against  the  same  employer  and  insurance  carrier. 
From  an  award  of  the  Industrial  Commission  in  favor  of  the  claimant 
widow,  the   employer   and   insurance   carrier   appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon.  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C  Sherwood  and  William 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Herman  L.  Roth,  of  New  York  City,  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  and 
Robert  W.  Bonynge,  of  New  York  City,  of  counsel),  for  State  Industrial 
Commission. 

Lyon,  J.  Two  questions  are  presented  by  this  appeal,  whether  the 
death  resulted  from  the  injury,  and  whether  the  Workmen's Xompensation 
Act  (Consol.  Laws,  c.  67)  of  New  York  state  is  applicable. 

The  deceased  was  a  house  smith.  His  employer  was  the  Communipaw 
Steel  Company.  It  had  an  office  in  New  York  City,  and  a  pdant  in 
Brookljm,  N.  Y.  The  deceased  resided  in  New  York,  was  hired  in  New 
York,  and  was  paid  in  New  York.  The  accident  occurred  while  he  was 
working  for  his  employer  at  the  plant  of  the  American  Smelting  & 
Refining  Company  at  Maurer,  N.  J.,  July  11,  1917.  It  does  not  appear  that 
he  was  hired  to  work  exclusively  in  the  state  of  New  Jersey,  and  the 
inference  may  be  drawn  that  he  was  hired  to  work  wherever  his  emplo3rcr 
sent  him.  He  was  struck  on  the  head  by  a  piece  of  iron.  He  returned 
to  work  a  day  or  two  after  the  injury,  and  worked  until  August  24, 
1917.  During  that  time  he  was  depressed,  morose,  would  not  telk  nor 
eat,  cried  at  times,  and  complained  of  pains  in  the  head.  He  was  taken 
to  Bellevue  Hospital,  and  was  committed  to  Central  Islip  State  Hospital 
The  commission  found  that — 

"At  the  time  of  said  accident  he  was  apparently  suffering  from  a 
constitutional  disease  of  a  specific  character,  and  the  injuries  sustained 
on  July  11,  1917,  produced  general  paralysis,  which  caused  his  death 
December  25,  1917." 

[1]  Upon  the  trial  there  was  much  conflicting  medical  testimony 
given  as  to  the  cause  of  the  death.  It  resolved  itself  mainlv  into  the 
question  whether  the  pathologists'  findings  were  more  conclusive  and 
competent  that  an  opinion  based  on  clinical  diagnosis.    The  presumption 
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is  that  the  claim  is  within  the  provisions  of  the  statute.  The  conclusion 
reached  was  that  the  precipitating  cause  was  an  injury  from  the  blow 
which  hastened  death.  The  finding  was  sustained  by  the  evidence,  and 
is  conclusive  upon  us.  McCahill  v.  N.  Y.  Transportation  Co.,  201  N. 
Y.  221,  94  N.  K  616,  48  L.  R.  A.  (N.  S.)  131,  Ann.  Cas.  1912A,  961; 
Banks  v.  Adams  Express  Co..  221  N.  Y.  606,  117  N.  E.  1060;  Van  Keuren 
V.  Dwight,  Divine  &  Sons,  222  N.  Y.  648,  119  N.  E.  1083. 

[2]  The  case  of  Post  v.  Burger  &  Gohlke,  216  N.  Y.  544,  111  N.  E. 
351,  Ann.  Cas.  1916B,  158,  is  decisive  of  the  question  of  applicability 
of  the  New  York  statute.  In  that  case  the  employer  had  an  office  and 
plant  in  this  state;  the  claimant  was  a  resident  of  the  state  employed 
in  the  state,  and  sent  by  his  employer  to  perform  sheet  metal  work  in 
the  state  of  New  Jersey. 

The  award   should  be  affirmed.    All   concur. 

John  M.  Kellogg,  P.  J.  [3]  The  award  seems  to  be  based  upon 
answers  given  by  experts  to  hypothetical  questions  after  the  case  was 
adjourned  and  upon  opinions  given  by  the  chief  medical  examiner  outside 
of  the  hearing.  The  hypothetical  question  embraced  certain  material 
matters  not  covered  by  the  statements  of  the  experts  at  the  trial.  Such 
practice  is  irregular,  and  denied  to  the  employer  the  hearing  contemplated 
by  the  law.  We  would  therefore  favor  a  reversal  of  the  award,  except 
for  the  following  reason :  Upon  the  last  rehearing  the  commission  stated 
the  facts  referred  to  and  filed  the  answers  of  the  experts  as  a  part  of 
their  proceeding.  This  method  of  procedure  was  not  objected  to  by 
the  appellants.  They  did  not  ask  that  the  chief  medical  examiner  or  the 
experts  be  proditced  for  examination.  We  conclude,  therefore,  that  the 
question  was  waived,  and  thereafter  furnished  no  ground  for  reversal. 

The  award  is  affirmed. 


-♦♦♦- 


SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


MULLER 

V. 

H.   &  A.   COHEN,   INC,  ET   AL.* 

MASTER  AND  SERVANT^WORKMEN'S  COMPENSATION— IN- 
JURIES "ARISING  OUT  OF  EMPLOYMENT." 
Where  the  superintendent  of  an  apartment  house  was  injured  by  an 
assault  committed  uopn  him  by  a  tenant  of  the  building,  as  the  result 
of  a  quarrel  arising  from  insults  offered  the  tenant's  wife,  the  injurv  did 
not  occur  in  the  line  of  claimant's  duty;  assaults  being  accidents  'aris- 
ing out  of  the  employment"  only  when  the  employee  is  engaged  in  his  mas- 
tc?s  business. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Ser- 
ies, Course  of  Employment.) 

♦Decision  rendered,  March  5,  1919.    174  N.  Y.  Supp.  7$6, 
Vol.  ni— Camp.  82, 
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Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  John  Mul- 
ler  to  recover  compensation  for, personal  injuries,  opposed  by  H.  &  A. 
Cohen,  Incorporated,  employer,  and  the  bnited  States  Casualty  Com- 
pany, insurance  carrier.  Compensation  was  denied  by  the  State  In- 
dustrial Commission,  and  claimant  appeals.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

Peter  B.  Begg,  of  New  York  City,  for  appellant 
William  H.  Hotchkiss,  of  New  York  City,  for  respondent 
Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

Lyon,  J.  The  vital  question  in  this  case,  is  whether  the  injury  was 
induced  by  the  acts  of  the  employee  in  the  line  of  his  duty,  or  outside  it 

The  claimant  was  the  superintendent  of  an  apartment  house  in  the 
city  of  New  York.  An  assault  was  committed  upon  him  by  a  tenant 
of  the  building.  The  superintendent's  version  of  the  affair  was  that 
the  tenant  asked  him  for  a  key  to  the  front  door,  and  that  the  super- 
intendent told  him  that  he  had  nothing  to  do  with  the  keys,  and  with 
an  oath  the  tenant  struck  him  in  the  face.  The  claim  of  the  tenant 
is  that  the  evening  of  the  day  before  the  assault  the  superintendent 
had  gone  to  the  tenant's  rooms,  and  in  the  absence  of  the  tenant  had 
inquired  of  the  tenant's  wife  where  her  husband  was  working,  when 
he  would  be  home,  and  what  time  he  left  in  the  morning.  The  wife, 
considering,  the  questions  insulting,  did  not  answer  them,  and  the 
superintendent,  after  talking  about  the  fixtures  of  the  room,  left  The 
wife  told  her  husband  about  the  visit  of  the  superintendent  and  the 
next  morning  the  husband  met  the  superintendent  on  the  stairs,  and 
asked  him  why  he  went  to  his  wife  and  asked  50  cents  for  the  key — 
why  should  he  not  have  come  to  him.  The  superintendent  said  to 
him,  "Get  out;  I  have  no  key;  the  boss  has  the  key;"  and,  wth  those 
words,  hit  the  tenant  upon  the  wrist  with  a  stick  which  he  had  in 
his  hand.  Thereupon  the  tenant  struck  him  in  the  face.  He  fell  upon 
the  iron  railing,  resulting  in  an  increase  of  a  small  hernia.  These,  in 
short,  are  the  two  versions  of  the  assault 

Under  the  testimony  in  the  case,  the  credibility  of  the  witnesses  was 
a  question  of  fact  for  the  determination  of  the  commission.  They  evi- 
dently believed  the  version  of  the  assault  given  by  the  tenant  Nor 
coula  we  say,  if  the  matter  were  for  our  decision,  that,  in  view  of  the 
final  testimony  given  before  the  commissioners,  their  judgment  was  not 
correct.  Assaults  are  accidents  arising  out  of  the  employment,  within 
the  meaning  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c 
67),  only  when  the  employee  is  engaged  in  his  master's  business.  Griffin 
v.  Roberson  &  Son,  176  App.  Div.  6,  162  N.  Y.  Supp.  313. 

The  award  should  be  affirmed.    All  concur. 
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SUPREME  COURT  OF  NEW  YORK. 

Appellate  Division,  Third  Department. 


O'ESAU 

V. 

E.  W.  BLISS  CO.  ET  AL.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  LAW 

—NOTICE. 

Though  the  death  of  a  servant  did  not  occur  until  nearly  two  years 
after  an  accident,  and  he  failed  to  file  a  claim  as  required,  held  that, 
under  Workmen's  Compensation  Act,  §  28,  requiring  notice  within  one 
year  after  the  accident,  or,  if  death  results,  within  one  year  after  death, 
the  claim  of  the  widow  of  the  servant,  filed  the  day  after  the  death  of 
her  husband,  is  within  time. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  398.) 

Appeal   from   State  Industrial  Commission. 

Claim  by  Martha  O'Esau,  widow,  under  the  Workmen's  Compensa- 
tion Act,  for  compensation  for  herself  and  child  for  the  death  of  her 
husband,  John  M.  O'Esau,  against  the  E.  W.  Bliss  Company,  employer, 
and  the  iCtna  Life  Insurance  Company,  insurance  carrier.  From  an 
award  of  the  Industrial  Commission  in  favor  of  claimant,  the  employer 
and   the   insurance   carrier   appeal.    Affirmed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Henry  T.  Kellogg,  JJ. 

James  B.  Henney,  of  New  York  City  (William  H.  Foster,  of  Syra- 
cuse, of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  (Jen.,  E.  C.  Aiken,  Deputy  Atty.  Gen.,  and 
Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Commission 

John  M.  Kellogg,  P.  J.  The  employee  was  injured  the  28th  day  of 
March,  1916,  and  died  on  account  of  such  injuries  March  21,  1918.  The 
employee  failed  to  file  a  claim,  as  required  by  section  28  of  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67).  His  widow,  however, 
filed  a  claim  for  death  benefits  the  day  after  his  death.  The  fact  that 
he  had  failed  to  give  notice  in  a  manner  which  entitled  him  to  compen- 
sation does  not  bar  her  right  to  death  benefits.  By  section  28  the  right 
to  compensation  "shall  be  forever  barred  unless  within  one  year  after 
the  accident,  or  if  death  results  therefrom,  within  one  year  after  such 
death,  a  claim  for  compensation  thereunder  shall  be  filed  with  the  com- 
mission." This  section  makes  it  clear  that  she  is  not  prejudiced  by  the 
fact  that  he  lost  his  right  to  compensation  by  failure  to  file  a  claim. 

Kelliher  v.  New  York  Central  Railroad  Co.,  212  N.  Y.  207,  105 
N.  E.  824,  L.  R.  A.  1915E,  1178,  relied  upon  by  the  appellants,  does  not 
sustain  their  contention.  There  it  was  held  that  the  action  was  a  purely 
statutory  one,  and  that,  by  the  terms  of  the  statute,  the  rights  to  recover 
against  a  person  for  wrongfully  or  negligently  causing  a  death  did  not 
survive  after  the  injured  person  had  permitted  the  limitation  imposed 
by  the  statute  to  expire.  The  statute  we  are  construing  has  no  such 
provision,  but,  upon  the  contrary,  carries  a  different  intent. 

The  award  should  be  affirmed.    All  concur. 

♦Decision  rendered,  March  5,  1919.    174  N.  Y.  Supp.  739, 
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SUPREME  COURT  OF  NORTH  DAKOTA. 

KOOFOS 

V. 

GREAT  NORTHERN  RY.  CO  * 

1.  COMMERCE— FEDERAL  EMPLOYERS'  LIABILITY  ACT— "IN- 
TERSTATE COMMERCE." 

An  employee  of  an  interstate  railway  carrier,  who  is  injured  while 
removing  snow  from  a  track  over  which  interstate  trains  are  being  run 
regularly,  is  engaged  in  interstate  commerce  within  the  meaning  of  the 
Employers'  Liability  Act  of  Congress  of  April  22,  1908  (U.  S.  Comp.  St 
§§  §657-8665). 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[5].) 

Appeal  from  District  Court,  Ward  County;  Leighton,  Judge. 

Action  by  Gust  Koofos  against  the  Great  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  from  an  order  denying  its  alternative 
motion  for  a  judgment  notwithstanding  the  verdict  or  for  a  new  trial,  de- 
fendant appeals.     Affirmed. 

Murphy  &  Tone,  of  Grand  Forks,  for  appellant 

McC^e  &  Goss  and  E.  R.  Sinkler,  all  of  Minot,  for  respondent 

Christian  SON,  C.  J.  This  is  an  action  for  personal  injuries,  brought 
under  the  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat  65  [U.  S.  Comp.  St  §§  8657-8665]).  The  case  was  tried  to  a 
jury,  which  returned  a  verdict  in  favor  of  the  plaintiff  for  $2,295.  Judg- 
ment was  entered  pursuant  to  the  verdict,  and  the  defendant  appeals  from 
the  judgment  and  the  order  denying  its  motion  in  the  alternative  for 
judgment  notwithstanding  the  verdict  or  for  a  new  trial. 

The  evidence  showed  that  the  plaintiff  who  at  that  time  was  23 
years  of  age,  went  to  work  for  the  defendant,  railway  company,  about 
January  19,  1916,  as  a  member  of  an  extra  gang  employed  in  shoveling 
snow  and  fixing  snow  fences  on  the  defendant's  railroad  in  Montana. 
On  Sunday,  February  7,  1916,  the  extra  gang  was  at  Scobey,  Mont  On 
the  evening  of  that  day  the  foreman  requested  plaintiff  and  the  other 
members  of  the  crew  to  go  out  and  clean  the  snow  out  of  some  cuts 
between  Scobey  and  Flaxvillc.  While  there  is  some  conflict  as  to  the 
exact  degree,  it  is  undisputed  that  the  weather  was  very  cold.  The 
plaintiff  testified  that  the  thermometer  registered  more  than  4()o  below 
zero,  and  that  there  was  a  blizzard.  According^  to  plaintiff's  testimony  he 
objected  to  going  out  to  work  that  evening  owing  to  the  existing  weather 
conditions,  whereupon  he  was  assured  by  the  foreman  that  a  warm  pas- 
senger coach  would  be  taken  along  in  which  the  workmen  could  ride 
to  and  from  work  and  to  which  they  could  retire  and  warm  themselves 
if  it  became  necessary  while  they  were  working;  also,  that  fires  would  be 
built  along  the  track;  that  they  would  go  out  only  a  distance  of  two  or 
three  miles,  and  woufd.  be  gone  only  about  two  or  three  hours.  The 
plaintiff  testified  that  he  thereupon  dressed  for  work  by  putting  on  the 
same  amount  and  kind  of  clothing  which  he  had  been  wearing  while  en- 
gaged in  performing  similar  work  for  the  defendant  that  winter,  and 

*  Decision  rendered,  Dec.  21,  1918,    170  N.  W.  Rep.  859.    Syllabus  by  the 
Court 
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that  he  started  a  fire  in  the  heater  in  the  coach  connected  with  the  en- 
gine. As  they  were  about  to  start  the  foreman  informed  the  plaintiff 
and  other  members  of  the  crew  that  it  was  unnecessary  to  take  the  coach, 
as  they  were  only  going  a  distance  of  two  or  three  miles,  and  would 
be  gone  only  two  or  three  hours ;  that  the  plaintiff  and  the  other  mem- 
bers of  the  crew  thereupon  in  accordance  with  the  directions  of  the 
foreman  climbed  upon  the  tender  of  the  engine,  and  that  they  rode  there 
in  traveling  to  their  work.  They  left  Scobey  about  8  or  8:30  in  the 
evening,  but  instead  of  going  a  distance  of  only  two  or  three  miles  and 
returning  in  two  or  three  hours,  they  continued  to  move  from  cut  to 
cut  for  a  distance  of  from  ten  to  twelve  miles,  and  did  not  return  to 
Scobey  "until  about,  or  after,  5  o'clock  the  following  morning.  No  fires 
were  built  along  the  track.  The  plaintiff  and  the  other  members  of  t^e 
crew  from  time  to  time  went  into  the  engine  cab  and  warmed  themselves. 
The  plaintiff  testified  that  some  time  after  midnight  he  endeavored  to 
go  into  the  cab  for  the  purpose  of  warming  himself,  and  informed  the 
foreman  that  he  was  getting  cold,  and  that  his  feet  were  very  cold, 
and  that  the  foreman  prevented  him  from  getting  on  the  engine,  and  told 
him,  in  vile  and  profane  language,  to  go  back  to  work;  that  when  they 
started  back  to  town  the  plaintiff  was  instructed  by  the  foreman  to  get 
upon  the  tender;  that  he  did  so,  and  rode  back  to  Scobey  in  that  posi- 
tion; that  on  arriving  at  Scobey  he  reported  to  the  foreman  that  his 
feet  were  frozen;  and  that  some  four  hours  later  the  foreman  secured  a 
doctor.  It  is  undisputed  that  plaintiff  froze  both  of  his  feet,  and  that  as 
a  result  he  was  confined  to  his  bed  in  Scobey  for  four  days,  and  on  the 
fifth  was  taken  to  Williston  by  the  defendant  and  placed  in  a  hospital  in 
that  city;  that  he  remained  in  such  hospital  for  some  time;  and  that  the 
defendant's  surgeon  amputated  two  toes  on  the  left  foot.  The  testimony 
also  showed  that  at  the  time  of  the  trial  both  feet  were  discolored;  that 
the  cause  of  the  discoloration  was  the  enlargment  of  the  blood  vessels, 
thereby  causing  a  lack  of  normal  circulation  and  rendering  the  feet  more 
susceptible  to  heat  and  cold.  A  physician  testified  that  this  condition 
was   permanent 

The  plaintiff's  testimony  is  disputed  on  many  points.  The  foreman 
specifically  denied  that  he  ever  promised  to  take  along  a  heated  coach  or 
build  fires  along  the  railroad  track,  but  he  admits  that  he  stated  they 
would  go  out  only  two  or  three  miles,  and  be  gone  only  for  two  or  three 
hours.  He,  however,  denied  positively  that  he  refused  to  permit  the  plain- 
tiff to  get  on  the  engine  for  the  purpose  of  warming  himself,  or  that  he 
used  the  language  which  plaintiff  claims,  or  any  other  abusive  language, 
toward  the  plaintiff. 

[1]  Appellant  contends  that  plaintiff  was  not  engaged  in  interstate 
commerce  within  the  meaning  of  the  federal  Employers'  Liability  Act 
The  contention  is  obviously  without  merit.  The  question  was  not  raised 
in  any  manner  in  the  court  below.  And  there  was  no  reason  for  raising 
it,  as  the  evidence  all  showed  that  the  passenger  trains  on  the  line  where 
plaintiff  was  employed  at  the  time  he  sustained  his  injuries  were  all  inter- 
state trains.  Plaintiff  was  engaged  in  clearing  a  track  over  which  an  inter- 
state passenger  train  would  leave  Scobey  the  following  morning.  He  was 
clearly  engaged  in  interstate  commerce.  Pedersen  v.  Del.,  L.  &  W.  R. 
Co.,  229  U.  S.  146,  33  Sup.  Q.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153; 
Lombardo  v.  Boston  &  M.  R.  Co.  (D.  C.)  223  Fed.  427;  Hardwick  v. 
Wabash  R.  Co.  181  Mo.  App.  156,  168  S.  W.  328;  Sanders  v.  Charleston 
&  W.  C  R.  Co.,  97  S.  C.  50,  81  S.  E.  283;  Oark-^v.  Chicago  G.  W.  R. 
Co.,  170  Iowa,  452,  152  N.  W.  635;  Southern  R.  Co.  v.  Puckett,  244, 
U.  S.  571,  37  Sup.  Ct  703,  61  L.  Ed.  1321,  Ann.  Cas.  1918B,  69.  See. 
also,  Hein  v.  Great  Northern  R.  Co.,  34  N.  D.  440,  159  N.  W.  14. 

Defendant  also  contends  that:  (1)  Defendant's  negligence  has  not 
been  proven;  (2)  plaintiff  was  guilty  of  contributory  negligence;  and 
(3)  plaintiff  assumed  the  risk  of  the  injuries.    And  it  is  therefore  argued 
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that  the  court  erred  in  denying  a  motion  for  a  directed  verdict  based 
upon  these  grounds. 

It  is,  of  course,  elementary  that  negligence,  contributory  negligence, 
and  assumption  of  risk  are,  ordinarily,  questions  for  the  jury.  They 
become  questions  of  law  only  when  reasonable  men,  from  the  evidence, 
can  draw  but  one  conclusion  with  respect  thereto. 

[2,  3]  As  already  stated,  this  action  was  brought  under  the  Em- 
ployers' Liability  Act  (Act  Cong.  April  22,  1908,  c.  149,  35  Stat.  65  [U. 
S.  Comp.  Stat.  §  8657]).  There  is  no  liability  under  that  act  in  the 
absence  of  negligence  on  the  part  of  the  railroad  company  or  some  of 
its  employees.  Seaboard  A.  L.  R.  Co.  v.  Horton,  233  U.  S.  492,  501,  502. 
34  Sup.  Ct.  635,  638,  58  L.  Ed.  1062,  1069.  L.  R.  A.  1915C,  1.  Ann.  Cas. 
1915B,  475;  Manson  v.  Great  Northern  R.  Co.,  31  N.  D.  643,  155  N. 
W.  32.    But  by  section  3  of  the  act  it  is  declared  that : 

"The  fact  that  the  employee  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee:  Provided,  that  no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  or  death  of  such 
employee."     U.  S.  Comp.  St.  §  8659. 

[4]  The  statute  established  the  doctrine  of  comparative  negligence, 
and  abolished  contributory  negligence  as  a  bar  to  recovery.  Contributory 
negligence  is  a  factor,  and  may  still  be  shown  (except  in  the  case  of  a 
violation  of  a  statute  enacted  for  the  safety  of  the  employees),  but  its 
only  effect  is  to  diminish  the  damages^  And  in  case  the  employee  has  by 
his  own  negligence  contributed  to  the  injury,  his  damages  are  to  be 
diminished  in  proportion  to  the  amount  of  negligence  attributable  to  the 
negligent  employee  as  compared  with  the  combined  negligence  of  the  em- 
ployee and  the  employer.  As  was  said  by  the  United  States  Supreme 
Court  in  Norfolk  &  W.  R.  Co.  v.  Earnest,  229  U.  S.  114.  121,  122,  33 
Sup.  Ct  654,  657,  57  L.  Ed.  1096,  1101  (Ann.  Cas.  1914C,  172)   : 

"The  statutory  direction  that  the  diminution  shall  be  "in  proportion 
to  the  amount  of  negligence  attributable  to  such  employee  means,  and  can 
only  mean,  that,  where  the  causal  negligence  is  partly  attributable  to 
him  and  partly  to  the  carrier,  he  shall  not  recover  full  damages,  but 
only  a  proportional  amoimt  bearing  the  same  relation  to  the  full  amount^ 
as  the  negligence  attributable  to  the  carrier  bears  to  the  entire  negligence' 
attributable  to  both;  the  purpose  being  to  abrogate  the  common-law  rule 
completely  exonerating  the  carrier  from  liability  in  such  a  case  and  to 
substitute  a  new  nile  confining  the  exoneration  to  a  proportional  part  of 
the  damages  corresponding  to  the  amount  of  the  negligence  attributable 
t9   the   employee." 

Hence  the  trial  court  was  clearly  right  in  refusing  to  direct  a  verdict 
on  the  ground  of  contributory  negligence,  and  properly  submitted  that 
question  to  the  jury  as  one  to  be  considered  in  diminution  of  damages 
only. 

[5,  6]  We  are  also  of  the  opinion  that  the  trial  court  was  entirely 
correct  in  holding  that  the  questions  of  negligence  and  assumption  of  risk 
•were  for  the  jury.  The  master  is  required  to  exercise  such  ordinary 
and  reasonable  care  and  precaution  for  the  safety  of  his  servant  as  the 
nature  and  dangers  of  the  business  admit  of  and  demand.  As  between 
master  and  servant  negligence  should  be  measured  by  the  character  and 
risk  of  the  business  engaged  in.  26  Cyc.  1077,  1078.  While  a  servant  on 
accepting  the  employment  assumes  all  the  ordinaiy  and  usual  risks  and 
perils  incident  thereto,  which  he  knows,  or  may,  in  the  exercise  of  rea- 
sonable care,  know,  to  exist,  he  does  not  assume  the  extraordinary  and 
unusual  risks  of  the  employment.    26  Cyc  1177-1180.     And  the  servant 
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has  a  right  to  rdy  upon  representations  and  assurances  of  the  master, 
as  to  the  absence  of,  or  precautions  against,  danger,  unless  the  danger 
is  obvious  and  imminent.  26  Cyc.  1185.  See,  also,  Southwestern  Brew- 
ery &  Ice  Co.  V.  Schmdt,  226  U.  S.  163,  33  Sup.  Ct.  68,  57  L.  Ed.  170. 

Judge  Cooley  said: 

"It  is  also  negligence  for  which  the  master  may  be  held  responsible 
if,  knowing  of  any  peril  which  is  known  to  the  servant  also,  he  fails  to 
remove  it  in  accordance  with  assurances  made  by  him  to  the  servant  that 
he  will  do  so.  This  case  may  also  be  planted  on  contract,  but  it  is  by  no 
means  essential  to  do  so.  If  the  servant  having  a  right  to  abandon  the 
service  because  it  is  dangerous  refrains  from  doing  so  in  consequence 
of  assurances  that  the  danger  shall  be  removed,  the  duty  to  remove  the 
danger  is  manifest  and  imperative,  and  the  master  is  not  in  the  exercise 
of  ordinary  care  unless  or  until  he  makes  his  assurances  good.  More- 
over, the  assurances  remove  all  ground  for  the  argument  that  the  servant, 
by  continuing  the  employment,  engages  to  assume  its  risks.  So  far  as  the 
particular  peril  is  concerned  the  implication  of  law  is  rebutted  by  the 
giving  and  accepting  of  the  assurance ;  for  nothing  is  plainer  or  more  rea- 
sonable than  that  parties  may  and  should,  where  practicable,  come  to  an 
understanding  between  themselves  regarding  matters  of  this  nature." 
Cooley  on  Torts   (3d  Ed.)    pp.   1156,   1157. 

The  principle  announced  by  Judge  Cooley  is  applicable  to  the  case  at 
bar.  Hyatt  v.  H.  &  St.  J.  Ry.  Co.,  19  Mo.  App.  287;  Schumaker  v.  St. 
P.  &  D.  R.  Co.,  46  Minn.  39.  48  N.  W.  559.  12  L.  R.  A.  257.  As  was 
said  by  the  court  in  Hyatt  v.  H.  &  St.  J.  Ry.  Co.,  supra: 

"What  difference  can  there  be  in  an  assurance  against  danger  from 
defects  in  machinery  and  against  danger  from  being  extraordinarily  ex- 
posed to  the  rigor  of  extraordinary  weather?  If,  as  was  said,  the  master 
cannot  prevent  the  severity  of  the  weather,  he  can  very  well  provide 
against  it.  *  *  *  Notwithstanding  the  defendant  might  not  have  been 
liable  in  this  case  if  he  had  not  promised  to  provide  protection  from  the 
extraordinary  weather,  ♦  *  ♦  yet  when  the  assurances  were  given, 
and  the  plamtiff  was  induced  thereby  to  undertake  the  extraordinary 
work,  it  became  the  duty  of  the  defendant  to  protect  him  in  the  manner 
assured." 

Defendant  also  predicates  error  upon  the  court's  instructions  to  the 
jury.  In  its  brief  defendant  says: 

"If  the  court  was  satisfied  as  a  matter  of  law  that  the  defendant  was 
guilty  of  gross  negligence,  and  the  plaintiff  only  guilty  of  slight  negli- 
gence in  comparison,  he  should  have  so  instructed  the  jury,  deciding  the 
question   himself." 

It  further  says: 

"In  every  personal  injury  case  arising  under  our  statute  where  a 
railroad  employee  is  involved,  there  is  a  question  to  be  settled  either  as. 
a  matter  of  law  or  by  the  jury,  which  is  a  condition  precedent  to  the 
right  of  recovery.  That  question  is.  Was  the  negligence  of  the  plaintiff 
slight  and  the  negligence  of  the  defendant  gross  in  comparison.'*  If  the 
facts  are  not  disputed,  or  even  though  disputed,  reasonable  minds  could 
only  draw  one  conclusion  therefrom,  and  it  appears  that  the  negligence 
of  plaintiff  was  not  slight,  or,  on  the  other  hand,  that  the  negligence  of 
defendant  was  not  gross  in  comparison  with  the  plaintiff's  negligence, 
there  can  be  no  recovery  as  a  matter  of  law,  and  the  court  upon  appli- 
cation should  direct  a  verdict" 

In  our  opinion  defendant's  contentions  are  erroneous,  and  in  direct 
conflict  with  the  provisions  of  the  statute.  The  federal  Employers'  Lia- 
bility Act  was  enacted  for  the  purpose  of  making  certain  changes  in  the 
then  existing  law  relating  to  interstate  railroads  and  their  employees. 
Under  the  laws  in  force  at  the  time  of  the  enactment  of  the  Employers' 
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Liability  Act,  an  employer,  though  guilty  of  actionable  negligence,  would 
be  absolved  from  liability  by  establishing  the  contributory  negligence 
of  the  employee.  The  Employers'  Liability  Act  expressly  changed  this, 
and  provided  that  contributory  negligence  on  part  of  the  employee  should 
no  longer  absolve  the  employer  from  liability,  but  should  merely  be  avail- 
able as  a  defense  upon  the  question  of  the  amount  of  damages.  Where 
the  causal  negligence  is  partly  attributable  to  the  employer,  the  contribu- 
tory negligence  of  the  employee  will  not  defeat  recovery,  but  only  lessen 
the  damages.  "It  is  only  when  plaintiff's  act  is  the  sole  cause— when 
defendant's  act  is  no  part  of  the  causation — that  defendant  is  free  from 
liability  under  the  act."  Grand  Trunk  Western  R.  Co.  v.  Lindsay,  201 
Fed.  836.  120  C.  C  A.  166;  Id.,  233  U.  S.  42,  47.  34  Sup.  Ct.  581,  58  L. 
Ed.  838,  842,  Ann.  Cas.  1914C,  168;  Pennsylvania  Co.  v.  Cole,  214  Fed. 
948,  131  C  C  A.  244;  L.  &  N.  R.  Co.  v.  Hollowa/s  Adm'r,  163  Ky.  125, 
173  S.  W.  343.  See,  also,  Norfolk  &  W.  R.  Co.  v.  Earnest,  229  U.  S.  114, 
122,  33  Sup.  Ct.  654.  657.  57  L.  Ed.  1096,  1101.  Ann.  Cas.  1914C.  172. 

As  already  pointed  out.  there  can  be  no  recovery  under  the  Em- 
ployers' Liability  Act  in  the  absence  of  actionable  negligence  on  the  part 
of  the  railroad  company  or  its  employees.  A  party,  in  order  to  maintain 
an  action  under  the  act,  must  allege  slM  prove  (as  in  other  actions  based 
upon  negligence)  :  (1)  The  existence  of  some  duty  or  obligation  on  the 
part  of  the  defendant  toward  the  plaintiff;  (2)  a  faihire  to  discharge 
that  duty;  and  (3)  injury  resulting  from  such  failure.  And,  of  course, 
when  the  employee's  negligence  is  in  fact  the  sole  cause  of  the  injuriesy  he 
is  not  entitled  to  recover  any  damages  £rom  his  employer. 

The  federal  Employers'  Liability  Act  in  effect  says  to  the  employer: 
In  case  one  of  your  employees  sustain  injuries  by  reason  of  your  failure 
to  discharge  any  legal  duty  which  you  owe  him,  you  will  be  required  to 
compensate  him  therefor  to  the  extent,  and  to  the  extent  only,  that 
your  negligence  has  caused  him  detriment.  On  the  other  hand  it  says  to 
the  employee:  In  case  you  are  injured  through  the  negligence  of  your 
employer,  he  will  be  required  to  compensate  you  for  the  detriment  you 
suffer  by  reason  of  his  negligence;  if  you  are  injured  by  reason  of  the 
combined  negligence  of  yourself  and  your  employer,  you  must  bear  that 
portion  of  the  detriment  which  your  own  negligence  occasions,  and  can 
recover  from  your  employer  only  such  amount  as  will  compensate  you  for 
the  share  of  your  total  loss  which  your  employer  has  occasioned;  but  if 
your  injury  in  fact  occasioned  solely  through  your  own  negligence,  then 
you,  and  you  alone,  must  bear  the  loss. 

The  remaining  exceptions  to  the  instructions  are  so  obviously  de- 
void" of  merit  as  to  merit  no  consideration. 

The  judgment  and  order  appealed  from  must  be  affirmed.  It  is  so 
ordered. 

Grace,  J.,  concurs  in  the  result 
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SUPREME  COURT  OF  PENNSYLVANIA. 


JENSEN 

V. 

ATLANTIC  REFINING  CO.* 

L  MASTER  AND  SERVANT— ALLOWANCE  OF  COMPENSATION 
—AMOUNT— RULE  OF  COMPENSATION  BOARD. 
Under  Workmen's  Compensation  Law,  §  309,  prescribing  weekly  wages 
of  employee  paid  by  day,  hour,  or  output  as  basis  of  calculating  earnings, 
Workmen's  Compensation  Board  might  pfovide  by  rule  that  working  days 
shall  mean  total  number  of  days  in  period  covered  according  to  calendar, 
less  Stmdays,  legal  holidays,  half  holidays  for  each  week,  and  days  when 
employee  was  prevented  from  working  through  no  fault  of  his  own,  to 
facilitate  determination  of  weekly  wage  upon  which  proportionate  com- 
pensation was  based. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

LAW— WORKING  DAY. 

Workmen's  Compensation  Law,  §  309,  did  not  give  any  definite 
meaning  to  "working  day,"  but  left  Uiat  as  betweeri  parties  in  interest 
under  various  circumstances  to  be  determined  by  Workmen's  Compensation 
Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [20].) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACrr— AVERAGE  DAILY  WAGE— COMPUTATION. 

Where  employee  was  injured  after  employment  for  38  calendar  days, 
during  which  there  were  6  Sundays,  2  holidays,  and  6  half  holidays,  and 
was  prevented  from  working.  8  days  by  illness.  Workmen's  Compensation 
Board's  deduction  of  8  days  from  time  he  would  otherwise  have  worked 
in  determining  average  daily  wage  was  proper,  under  Workmen's  Com- 
pensation Law  1915,  §  309. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385 [20].) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Proceeding  by  Sorine  P.  Jensen  against  the  Atlantic  Refining  Com- 
pany for  compensation  under  the  Workmen's  Compensation  Law.  From 
a  judgment  aSSfirming  an  order  of  the  Workmen's  Compensation  Board 
allowing  the  claim,  defendant  appeals.    Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Frazer,  Wal- 
ling, Simpson,  and  Fox,  JJ. 

Ira  Jewell  Williams  and  Yale  L.  Schekter,  both  of  Philadelphia,  for 
appellant. 

Louis  Levinson,  of  Philadelphia,  for  appellee. 

Moschzisker,  J.   In  accordance  with  section  410,  Act  June  2,  1915  (P. 
'  L.  736,  751),  plaintiff,  widow  of  Charles  Jensen,  entered  into  a  compensa- 
tion agreement  with  the  Atlantic  Refining  Company,  in  whose  service  her 

♦Decision  rendered,  Oct  7,  1918.    105  Atl.  Rep.  545. 
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husband  had  been  accidentally  killed,  whereby  the  weekly  payments  due 
her,  as  a  dependent,  were  ascertained  in  a  stipulated  maner.  Subsequently 
plaintiff  sought  to  have  the  agreement  in  question  revised,  alleging  that 
*'the  computation  [of  compensation]  was  based  upon  an  incorrect  standard 
of  wages  of  deceased."  The  board  revised  the  agreement  accordingly; 
and,  on  appeal,  ^e  court  below  affirmed.  Defendant  has  appealed  to  this 
court. 

[1,  2]  The  right  of  the  board  to  make  the  revision  is  not  challenged; 
but  die  legality  of  the  rule,  or  method,  of  computation,  whidi  was  applied 
in  so  doing,  is  vigorously  attacked.  Section  309  (P.  L.  745)  of  tbs  Act  of 
June  2,  1915  ( P.  L.  736) ,  supra,  provides,  inter  alia : 

"In  [cases  of]  continuous  employments,  if  immediately  prior  to  the 
accident  the  rate  of  wages  was  fixed  by  the  day  or  hour,  or  by  the  output 
of  the  employee,  his  weekly  wages  shall  be  taken  to  be  five  and  orie-half 
times  his  average  earnings  at  such  rate  for  a  working  day  of  ordinary 
length,  excluding  earnings  from  overtime,  and  using  as  a  basis  of  cal- 
culation his  earnings  during  so  much  of  the  preceding  six  months  as  he 
worked  for  the  same  employer." 

This  provision  applies  to  the  present  case.  Deceased  began  work  for 
defendant  December  15,  1916,  and  continued  in  the  latter's  employ  until 
the  date  of  the  accident,  January  22,  1917,  a  period  of  38  calendar  days, 
in  which  there  were  6  Sundays,  2  holidays,  and  6  half  holidays  aggregating 
eleven  days.  In  accordance  with  the  relevant  provisions  of  the  agreement 
in  this  case,  the  last-mentioned  11  days  were  deducted  from  38,  leaving 
27,  which  was  used  as  the  divisor  in  determining  the  average  daily  earn- 
ings, for  the  purpose  of  calculating  the  weekly  wage,  in  order  to  ascertain 
the  compensation  payable  to  claimant. 

At  the  hearing  for  revision,  it  appeared,  and  the  board  found  as  a 
fact,  that  deceased  was  sick  8  days  out  of  the  38  of  his  employment  with 
defendant,  "and  was  thus  prevented  from  working  those  days  through 
fault  of  his  own";  the  board  ruled  that  these  8  days  also  should  be 
deducted,  to  find  the  proper  divisor  for  use  in  determining  Jensen's  average 
daily  earnings — in  other  words,  that  the  proper  divisor  for  this  purpose 
was  19,  and  not  27.  The  correctness  of  this  decision  is  challenged  on  the 
present  appeal. 

The  total  earnings  of  deceased  for  the  period  of  his  emptoyment  were 
$64.45,  which,  divided  by  27,  gives  a  daily  average  of  $2.39,  and,  when 
this  is  multiplied  by  5Hf  a  weekly  wage  of  $13.14,  45  per  cent  whereof, 
the  compensation  allowed  by  the  act,  is  $5.92.  If,  however,  19  is  used 
for  the  divisor,  instead  of  27,  the  daily  average  becomes  $3.39,  the  weekly 
wage  $18.65,  and  the  compensation  ^.39. 

The  rule  applied  in  this  case  reads  as  follows: 

"1.  Take  total  earnings  for  six  months  preceding  the  accident,  or 
so  much  thereof  as  employee  has  worked  for  the  same  employer.  2, 
Subtract  from  said  'total  earnings*  all  earnings  for  overtime,  if  any. 
3.  Divide  remainder  thus  obtained  by  number  of  'working  days.'  4. 
For  'average  weekly  wage'  multiply  above  result  by  5;4. 

"Note. — 'Working  days*  shall  be  construed  to  mean  total  number  of 
days  in  the  period  of  employment  covered,  according  to  the  calendar, 
less:  (a)  Sunday;  (b)  legal  holidays;  (c)  half  holiday  for  each  week; 
(d)  days  employee  was  prevented  from  working  through  no  fault  of  his 
own." 

This  is  one  of  several  general  rules  adopted  by  the  Compensation 
Board  as  a  guide  in  classes  of  cases  likely  to  arise,  to  facilitate  the 
determination  of  the  weekly  wage  upon  which  (under  section  306,  Act  of 
1915,  supra  [P.  L.  742])  the  allowance  of  proportionate  compensation  is 
based. 

Appellant  contends  that  the  phrase,  "working  day,"  used  in  the  act 
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of  1915,  supra,  must  be  limited  to  mean  "any  day  on  which  work  is 
ordinarily  performed,  as  distinguished  from  Sundays  and  holidays";  and, 
while  appellant  "freely  concedes  the  power  of  the  Workmen's  Compensa- 
tion Board  to  formulate  rules  and  regulations  governing  the  administra- 
tion of  the  act,"  it  contends  the  above-quoted  rule,  in  its  broader  con- 
struction of  the  phrase  in  question,  goes  beyond  "the  legal  contemplation 
of  the  act,  and,  therefore,  is  an  unlawful  extension  thereof  or  departure 
therefrom,  "under  the  guise"  of  an  "administrative  rule."  These  conten- 
tions cannot  be  sustained. 

The  employee  might  not  work  every  day  during  the  period  under  in- 
vestigation, and  he  might  not  receive  the  same  daily  wage  each  day  he 
worl^;  recognizing  this,  the  act  of  1915,  supra,  makes  it  the  duty  of 
the  referee  or  Compensation  Board,  in  each  case,  to  find  the  average  daily 
earning,  and,  by  use  of  the  latter  in  the  manner  provided  by  the  statute, 
arithmetically  to  determine  the  average  weekly  wage  received  by  the 
injured  or  deceased  person;  such  finding  and  computation  being  for  the 
purpose  of  assistance  in  fixing  the  compensation  which  the  claimant  is 
to  receive. 

That  there  are  several  methods  by  which  the  average  daily  earning 
may  be  determined  is  apparent.  First,  the  actual  earnings  received  during 
the  period  must  be  added  together;  then,  after  making  such  deductions 
therefrom  as  are  required  by  the  act,  the  remainder  must  be  divided  by 
the  number  of  "working  days"  in  the  period,  in  order  to  find  the  average 
wage  for  a  working-day  of  ordinary  length ;  the  statute,  in  effect,  so 
provides.  In  determining  the  required  divisor,  however,  the  inquiry 
arises:  What  is  meant  by  the  phrase  "working  day,"  as  used  in  the 
act?  Must  the  divisor  be  confined  to  the  number  of  days  the  person  in 
question  actually  worked;  or  shall  it  include  all  days  that  an  opportunity 
was  open  so  to  do;  or,  again,  ought  it  to  be  arrived  at  by  substracting 
from  such  last-mentioned  days  those  on  which  he  failed  to  work  through 
no  fault  of  his  own;  or  finally,  must  some  other  method  be  pursued,  and, 
if  so,  what? 

After  considering  all  the  suggested  questions,  and  others,  we  are 
convinced  it  was  not  the  legislative  purpose  to  give  any  fixed,  definite 
meaning  to  the  phrase  "working  day,"  but  believe  it  was  the  intention  to 
leave  open,  for  the  Compensation  Board  to  determine,  what,  between  the 
parties  in  interest,  under  the  circumstances  of  the  various  kinds  of  cases 
likely  to  arise,  should  properly  be  accounted  a  "working  day."  Of  course, 
with  that  fact  determined,  there  will  be  no  difficulty  as  to  the  divisor  re- 
quired in  any  given  case. 

[3]  Evidently  the  Compensation  Board  viewed  the  act  as  we  have 
just  construed  it,  and,  seeing  that,  because  the  meaning  of  the  term 
"working  day"  is  not  defined  in  the  statute,  disputes  might  arise  as  to 
how  an  average  daily  earning  should  be  computed,  that  body  early  adopted 
rules  of  computation  to  fit  the  various  classes  of  cases  which  were  likely 
to  come  before  it  for  determination,  including  the  rule  applied  at  bar, 
the  legality  of  which  is  attacked  by  appellant 

It  was  the  purpose  of  the  Legislature  to  vest  those  who  administer 
the  Workmen's  Compensation  Law  with  broad  direction  in  the  ascertain- 
ment of  facts.  McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312,  104  Atl. 
617.  As  already  suggested,  in  each  case  it  is  necessary  to  determine  the 
fact  of  the  average  daily  earning  of  the  injured  or  deceased  person,  and, 
to  the  extent  indicated  in  this  opinion,  the  act  of  1915,  supra,  leaves  the 
method  for  so  doing  to  the  discretion  of  the  board,  or  its  referee;  in 
the  exercise  of  its  best  judgment,  the  former  adopted  and  applied  the  rule 
here  in  question,  which,  on  the  facts  at  bar,  seems  within  its  rights  under 
the  law. 

It  is  not  all  apparent  the  rule  is  open  to  the  objection,  urged  by 
appellant,  that  in  many  instances  it  will  lead  to  inevitable  confusion  when 
an  attempt  is  made  to  determine  the  days  an  employee  "was  prevented 
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from  working  through  no  fault  of  his  own";  regarding  this  contention, 
it  is  sufficient  to  say  that  such  inquiry  presents  no  unusual  difficulties,  but 
involves  simply  the  determination  of  issues  of  fact,  after  proper  examina- 
tion and  investigation  of  the  proofs  adduced,  as  in  other  cases. 

No  more  is  it  apparent,  in  a  case  like  the  one  before  us,  that  the  rule 
works  any  injustice;  whereas,  the  rule  contended  for  by  appellant,  if 
generally  applied,  probably  would  have  that  effect.  For  instance,  con- 
centrating our  thought  on  the  subject  of  "average  daily  earnings,"  suppose 

A.  gives  B.  "continuous  employment,"  on  piece  work,  both  anticipating 
the  job  will  last  indefinitely.    During  the  first  week,  with  Sunday  off, 

B.  makes  $12,  or  $2  a  day.  On  Monday  of  the  second  week,  B.  earns  $3; 
the  following  three  days,  through  no  fault  of  his  own,  he  is  too  ill  to 
work,  but  returns  on  the  fifth  day  and  makes  $2;  on  the  last  day  he  is 
killed  in  the  course  of  his  employment,  having  previously  earned  $L 
Thus,  B.'s  total  earnings  are  $18.  According  to  the  rule  contended 
for  by  appellant,  to  arrive  at  B.'s  average  daily  eaAiings,  we  would  divide 
this  $18  by  12  (days),  which  would  give  a  daily  wage  of  $1.50;  but  under 
the  rule  applied  by  the  board,  we  must  divide  by  12  less  3,  or  9  (days), 
which  gives  an  average  daily  wage  of  $2.  It  is  plain  that  $2  more  nearly 
represents  B.'s  real  average  daily  earnings  than  $1.50;  and.  of  the  two 
sums,  the  former  certainly  more  nearly  approximate  B.'s  earning  power. 
It  likewise  is  plain  that,  figuring  on  6  days,  $12  comes  nearer  what  would 
be  B.'s  average  weekly  earnings  than  $9. 

Exeptional  instances  have  been  suggested  by  counsel  where  the  rule 
here  successfully  applied  might  not  work  out  exact  justice  in  determining 
a  weekly  wage,  for  example,  where  an  employee  ,through  illness  or  other 
proper  cause,  remains  away  from  his  job  a  certain  number  of  days  out 
of  each  and  every  week,  and  continues  this  course  for  such  a  considerable 
period  that  it  becomes  apparent  the  remaining  days  of  the  week  really 
represent  his  physical  capacity  for  work,  and,  accordingly,  affect  his 
average  earnings;  but  the  present  case  does  not  fall  within  this  example. 
Such  a  case  will,  no  doubt,  receive  due  consideration  when,  and  if,  it 
comes  before  the  Compensation  Board. 

The  rule  under  consideration  is  couched  in  general  language,  but, 
like  all  regulations  of  procedure  not  firmly  fixed  by  statutory  enactment, 
the  tribunal  which  announced  it  may  depart  therefrom,  should  a  case  arise 
which  falls  within  the  broad  language  employed,  yet  where  its  unqualified 
application  would  work  plain  injustice.  The  controlling  question  presented 
on  this  appeal,  however,  is  not  the  one  principally  argued  by  counsel — i.  e., 
as  to  the  general  propriety,  or  applicability,  of  the  rule  we  have  been 
discussing,  but  whether  or  not  such  rule  was  legally  applicable  to  the 
circumstances  of  the  present  case.  We  conclude  that,  on  the  facts  at  bar, 
the  application  of  the  rule  in  question  shows  no  breach  of  either  the  letter 
or  purpose  of  the  act;  neither  docs  it  work  manifest  injustice,  nor  offend 
against  any  revelant  general  principle  of  law.  Therefore  the  learned  court 
below  did  not  err  in  approving  the  award  of  compensation. 

The  judgment  is  affirmed. 
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RAKIE 

V. 

JEFFERSON  &  CLEARFIELD  COAL  &  IRON  CO.* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— AVERAGE    DAILY    EARNINGS-COMPUTATION     OF 

WORKING  DAYS. 

In  computing  number  of  working  days  to  determine  workmen's  average 
daily  earnings  during  six  months  preceding  accident  under  a  rule  of 
Workmen's  Compensation  Board  providing  that  "days  employee  was 
prevented  from  working  through  no  fault  of  his  own"  should  be  deducted, 
the  days  during  which  work  was  suspended  on  account  of  a  labor  dispute, 
together  with  Sundays  and  holidays  during  such  six  months,  should  be 
deducted. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  386[4].) 

2.  MASTER  AND  SERVANT— INSTANTANEOUS  DEATH— COM- 

PENSATION PERIOD. 

In  case  of  the  instaneous  death  of  an  employee  by  accident,  the  period 
of  compensation  under  Workmen's  Compensation  Act  June  2;  1915,  art. 

3.  §  306,  els.  "d,"  "f,"  section  307,  and  article  4,  §§  410,  422,  does  not 
begin  until  14  days  after  his  death. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[4].) 

Appeal  from  Court  of  Common  Pleas,  Indiana  County. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Mrs.  Felix 
Rakic  for  compensation  opposed  by  the  Jefferson  &  Clearfield  Coal  &  Iron 
Company,  employer.  From  an  order  reducing  an  award  of  compensation 
made  by  the  Workmen's  Compensation  Board,  plaintiff  appeals.  Modified 
and  affirmed  ^ 

Argued  before  Stewart,  Moschzisker,  Frazer,  Simpson,  and  Fox,  JJ. 

S.  J.  Telford,  of  Indiana,  Pa.,  for  appellant. 
Henry  I.  Wilson,  of  Big  Run,  for  appellee. 

MoscHziSKER,  J.  On  September  29,  1916,  while  at  work  as  an 
employee  in  defendant's  mine,  Charles  Rakie  was  accidentally  killed.  In 
the  6  months  preceding  his  death  there  were  184  calendar  days,  during  88 
of  which  the  mine  was  closed,  and  deceased  did  not  work.  The  record 
contains  a  finding  of  the  referee,  adopted  by  the  Compensation  Board,  that 
"the  deceased's  idleness  during  this  period  was  not  due  to  any  fault  of 
his  own."  To  arrive  at  a  divisor,  for  the  purpose  of  determining  the 
average  daily  earnings  of  deceased,  in  order  to  calculate  his  weekly  wage, 
so  as  to  ascertain  the  compensation  payable  to  claimant  the  before-men- 
tioned 88  days,  together  with  Sundays  and  holidays  occurring  during  the 
6  months  in  question,  were  deducted  in  accord  with  the  relevant  standing 
rule  of  tile  board. 

[1]  The  first  question  raised  involves  the  propriety  of  the  rule  above 
referred  to.  We  have  recently  sustained  its  validity  (see  Jensen  v.  At- 
lantic Refining  Co.,   105  Atl.  545,  not  yet  officially   reported),   and,  on 

♦Decision  rendered,  Oct.  23,  1918.    105  Atl.  Rep.  638. 
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the  findings  of  the  referee,  there  can  be  no  question  of  the  rule's  appli- 
cability to  the  present  case.  The  learned  court  below  erred  in  deciding 
otherwise. 

[2]  The  next  **question  involved"  is  correctly  stated  by  appellant  thus : 
"In  case  of  the  instantaneous  death  of  an  employee  by  accident,  does 
the  period  of  compensation  begin  with  the  day  of  his  death  or  is  it  de- 
ferred to  begin  14  days  thereafter"? 

There  is  room  for  argument  as  to  the  proper  construction  to  be 
placed  upon  the  act  of  June  2,  1915  (P.  L.  /36),  in  this  regard;  but, 
taking  into  consideration  all  the  pertinent  provisions  of  the  statute, 
particularly  sections  306  (clauses  "d"  and  "f"),  307,  and  311  of  article  3 
and  sections  410  and  422  of  article  4,  we  are  not  convinced  the  court 
below  erred  in  determining  that  the  14  days  must  elapse  and  compen- 
sation in  this  case  be  counted  from  October  14,  1916. 

It  follows,  the  fmal  order  of  the  common  pleas  must  be  modified 
as  to  the  amoimts  awarded,  but  not  as  to  the  dates  from  which  the 
respective  awards  njn.  Therefore,  it  is  now  decreed  that,  in  accord  with 
the  provisions  of  article  3,  §  307,  of  the  act  of  June  2,  1915  (P.  L.  736), 
Mrs.  Rakie,  widow,  is  to  receive  compensation  at  the  rate  of  55  per  cent 
of  $20,  or  $11  per  week,  payable  semimonthly,  for  a  period  of  300  weeks, 
beginning  October  14,  1916,  provided  she  so  long  lives  and  remains  un- 
married, and  at  the  end  of  said  period  of  300  weeks,  compensation  is 
awarded  to  the  three  minor  children  of  deceased,  i.  e.,  Charles,  Annie, 
and  Mary,  at  the  rate  of  35  per  cent  of  $20,  or  $7,  per  week,  payable 
semimonthly,  until  March  18,  1926;  and  from  March  18,  1926,  to  Annie 
and  Mary  Rakie  at  the  rate  of  25  per  cent,  of  $20,  or  $5,  per  week,  until 
November  18,  1928;  and  from  November  16,  1928,  to  Mary  Rakie  at  the 
rate  of  15  per  cent  of  $20,  or  $3,  per  week,  until  January  16,  1913. 


♦♦♦ 


SUPREME  COURT  OF  RHODE  ISLAND. 


TAGLINETTE 

V. 

SYDNEY  WORSTED  CO.  (No.  5238.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— MINORS— "WORKING  AT  AGE  LEGALLY  PERMIT- 
TED." 

Unless  employer  has  age  and  emplojrment  certificate  provided  for  by 
Pub.  Laws  1916,  c.  1378.  §  1.  minor  between  ages  of  14  and  16  is  not 
working  "at  an  age  legally  permitted  under  laws  of  this  state,"  within 
meaning  of  Workmen's  Compensation  Act,  art.  1,  §  6. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  366.) 

3.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— CONSTRUCTION. 

The  Workmen's  Compaisation  Act  provides  compensation  and  new 
remedies  for  those  injured  in  industrial  employments  which  involve  loss, 
delay,  and  expense,  and  render  more  certain  the  recovery  of  compensation 

♦Decision   rendered,  March  7,   1919.     105  Atl.   Rep.  641. 
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wheti  mbst  needed,  and  is  to  be  interpreted  with  a  liberality  calculated 
to  eflfectuate  such  purpose. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

4.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—REPEAL  OF  STATUTE. 

Pub.  Laws  1916,  c.  1378,  was  enacted  after  the  passage  of  the  Work- 
men's Compensation  Act,  and  is  therefore,  in  so  far  as  their  provisions 
conflict,  if  such  be  the  case,  controlling. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

5.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— EMPLOYMENT  OF  CHILDREN— CERTIFICATE  FROM 

SCHOOL  COMMITTEE. 

Under  Pub.  Laws  1916,  c.  1378,  an  employer,  who  has  received  from 
proper  school  committee  and  has  in  his  possession  a  certificate  in  form 
substantially  as  required  by  law,  particularly  in  all  its  essential  features,  is 
not  required  to  investigate  accuracy  of  statements  in  certificate,  but  is  en- 
titled to  rely  upon  it  as  rendering  employment  of  child  named  as  being 
legally  permitted,  and  that  said  child  is  sui  juris  as  an  employee  under 
Workmen's  Compensation  Act,  art.  1,  §  6. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  366.) 

6.  MASTER  AND  SERVANT— EMPLOYMENT  OF  INFANTS. 

Employment  of  minor  between  14  and  16  years  of  age  will  not  be 
held  to  be  illegal  on  accoimt  of  fact  that  child's  mother  signed  age  and 
employment  certificate  issued  by  school  committed  under  Pub.  Laws  1916, 
c.  1378,  and  falsely  stated  that  she  had  control  of  child,  when  the  child 
was  in  fact  under  control  of  his  father. 

(For  other  cases,  see  Master  Servant,  Dec  Dig.  §  95.) 

7.  MASTER  AND  SERVANT— INJURIES  TO  SERVANT— PLEAD- 

ING. 

In  common-law  action  for  injuries  to  servant  between  ages  of  14 
and  16  years,  right  to  sue  being  based  on  ground  that  employer  did  not 
have  in  his  possession  an  age  and  employment  certificate,  as  required 
by  Pub.  Laws  1916,  c.  1378,  it  is  necessary  to  allege  that  employer  did 
not  have  such  certificate  at  time  of  accident. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  258[8].) 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Counties; 
Willard  B.  Tanner,  Presiding  Justice. 

Action  by  John  Taglinette  against  the  Sydney  Worsted  Company. 
The  superior  court  rendered  a  decision  sustaining  a  demurrer  to  plain- 
tiffs reply,  and  plaintiff  excepts.  Exception  overruled,  and  case  re- 
mitted for  further  proceedings. 

Archambault  &  Jalbert,  of  Woonsocket,  for  plaintiff. 
Green,  Hinckley  &  Allen,  of  Providence  (Abbott  Phillips  and  Chaun- 
cey  E.  Wheeler,  .both  of  Providence,  of  counsel),  for  defendant. 

Baker,  J.  This  is  an  action  at  common  law  to  recover  damages  for 
the  death  of  Vito  Taglinette,  a  minor,  resulting  from  injuries  received 
while  employed  by  the  defendant  at  its  factory  in  Woonsocket  The 
plaintiff  is  the  father  of  the  deceased. 

The  declaration  is  in  the  usual  form  for  common-law  actions  based 
on  negligence.  To  the  declaration  the  defendant  filed  a  plea  in  abatement, 
which  alleges,  in  substance,  that  at  the  time  of  the  accident  both  the 
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defendant  as  employer  and  the  deceased  as  its  employee  were  subject  to 
the  provisions  of  the  Workmen's  Compensation  Act  (Laws  1912,  c*  831), 
and  therefore  a  common-law  action  could  not  be  maintained. 

The  plaintiff  in  his  replication  sought  to  take  the  case  out  of  the 
provisions  of  the  Workmen's  Compensation  Act  by  alleging  that  under 
section  6,  art.  1,  thereof,  a  minor,  in  order  to  become  subject  to  its  pro- 
visions, must  be  of  an  age  at  which  he  can  legally  be  permitted  to  work 
under  the  laws  of  Rhode  Island;  that  at  the  time  of  the  injury  the  de- 
ceased was  over  14  years  of  age,  but  not  16,  and  was  employed  in  a 
manufacturing  establishment ;  that  the  defendant  at  the  time  tiie  deceased 
entered  its  employ  did  not  have  in  its  possession  an  age  and  emplo3rment 
certificate  prescribed  by  section  1  of  chapter  78  of  the  General  Laws  of 
1909,  as  amended  by  section  1,  chapter  1378,  Laws  1916,  because  the  age 
and  employment  certificate  in  the  possession  of  the  defendant  stated  that 
the  mother  had  control  of  the  deceased,  and  was  signed  by  her,  whereas 
it  should  have  been  signed  by  the  plaintiff,  and  should  have  stated  that 
the  father  had  control  of  the  deceased.  A  copy  of  the  certificate  in 
question  is  set  forth  in  the  replication. 

The  defendant  demurred  to  the  replication  upon  the  ifoUowing 
grounds : 

"(1)  It  appears  in  the  declaration  and  in  the  replication  that  said 
Vito  Taglinette,  at  the  time  of  the  said  alleged  accident  mentioned  in 
the  declaration,  was  working  at  an  age  legallv  permitted  under  the  laws 
of  this  state. 

"(2)  It  appears  in  the  replication  that,  at  the  time  said  Vito  Tag- 
linette entered  the  employment  of  said  defendant,  the  latter  had  in  its 
possession  an  age  and  employment  certificate  of  said  Vito  Taglinette, 
given  by  or  imder  the  direction  of  the  school  committee  of  the  city  of 
Woonsocket,  where  said  Vito  resided,  which  said  certificate  conformed  to 
the  provisions  of  said  section  1  of  chapter  1378  of  the  Public  Laws  of 
Rhode  Island  of  1916. 

"(3)  It  appears  in  the  replication  that  at  the  time  when  said  Vito 
Taglinette  entered  the  employment  of  said  defendant  the  latter  had  in 
its  possession  an  age  and  employment  certificate  of  said  Vito  Taglinette 
as  required  by  law. 

"(4)  It  does  not  appear  in  and  by  the  declaration  or  replication  that 
at  the  time  of  the  said  alleged  accident  to  said  Vito  Taglinette  mentioned 
m  the  declaration  the  defendant  did  not  have  in  its  possession  the  age 
and  employment  certificate  of  said  Vito  Taglinette  required  by  law. 

"(5)  It  is  immaterial;  in  so  far  as  the  defendant  is  concerned,  that 
said  age  and  employment  certificate  referred  to  in  said  replication  stated 
falsely  that  the  person  having  control  of  said  Vito  Taglinette  was  his 
mother,  rather  than  his  father,  inasmuch  as  jt  appears  that  said  certificate 
•was  in  proper  form  and  given  by  or  under  the  direction  of  the  school 
committee  of  said  city  of  Woonsocket 

"(6)  It  is  immaterial,  in  so  far  as  the  defendant  is  concerned,  that 
said  age  and  employment  certificate  referred  to  in  said  replication  was 
signed  by  the  mother  of  said  Vito  Teglinette  instead  of  by  his  father, 
inasmuch  as  said  certificate  was  in  proper  form  and  given  by  or  under 
the  direction  of  the  school  committee  of  said  city  of  Woonsocket." 

The  superior  court  rendered  a  decision  sustaining  said  demurrer,  to 
which  decision  the  plaintiff  excepted.  The  case  is  now  here  on  said 
exception. 

The  question  in  controversy  really  is  whether  or  not  the  plaintiffs 
deceased  minor  child  was,  at  the  time  of  his  death,  an  employee  of  the 
defendant  subject  to  the  provisions  of  chapter  831  of  the  Public  Laws, 
designated  as  the  Workmen's  Compensation  Act  If  he  was  such  an 
employee,  then  the  present  action  is  not  maintainable,  as  "the  right  to 
compensation  for  an  injury,  and  the  remedy  therefor  granted  by    said 
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act,  are  "in  lieu  of  all  rights  and  remedies  as  to  such  injury  ♦  ♦  * 
either  at  common  few  or  otherwise"  which  existed  at  the  time  of  the 
passage  and  approval  of  said  chapter  831.  The  question  arises  primarily 
from  the  fact  that  said  deceased  was  a  minor.  One  of  the  provisions 
of  section  6  of  atrcile  1  of  said  chapter  is  as  follows: 

"A  minor  working  at  an  age  legally  permitted  under  the  laws  of  this 
state  shall  be  deemed  sui  juris  for  the  purpose  of  this  act." 

The  act,  however,  is  itself  silent  as  to  when  a  minor  is  legally  per- 
mitted to  work.  The  conditions  determinative  of  this  fact  are  set  forth 
in  section  1  of  chapter  1378  of  the  Public  Laws,  which  is  in  amendment 
of  and  in  addition  to  section  1  of  chapter  78  of  the  General  Laws,  entitled 
"Of  Factory  Inspection." 

Clause  1  of  section   1  of  chapter  1378  declares  that: 
"No  child  under  fourteen  years  of  age  shall  be  employed  or  per- 
mitted or  suffered  to  work  in  any  factory,  or  manufacturing  or  business 
establishment  within   this  state.'* 

And  clause  2  of  the  same  section  declares  that: 

"No  child  under  sixteen  years  of  age  shall  be  employed  or  permitted 
or  suffered  to  work  in  any  factory  or  manufacturing  or  business  establish- 
ment unless  said  person,  firm,  or  corporation  employing  him  or  her 
shall  have  in  his,  their  or  its  possession  an  age  and  employment  certificate, 
given  by  or  under  the  direction  of  the  school  committee  of  the  city  or 
town  in  which  said  child  resides." 

-  One  of  the  statements  which  said  certificate  must  contain  is  "that 
said  child  has  completed  fourteen  years  of  age.  From  this  it  is  plain 
that  no  child  under  14  is  legally  t)ermitted  to  work  in  the  business  estab- 
lishments enumerated,  that  a  child  under  16  years  of  age  who  has  com- 
pleted 14  years  may  work  in  such  business  establishments,  but  only  when 
his  employer  has  in  his  possession  the  age  and  employment  certificate 
referred  to.  In  the  present  case  the  facts  admitted  by  the  pleadings 
show  the  deceased  was  a  few  months  more  than  14  years  of  age  when  he 
was  employed   by  the   defendant  company  to   work  in   its    factory. 

[1-4]  The  first  ground  of  demurrer  is  that  the  admitted  facts  show 
that  the  deceased  minor  at  the  time  of  his  death  'was  workin;ij  at  an  age 
legally  permitted  under  the  laws  of  this  state,"  and  the  defendant  urges 
that  as  a  necessary  consequence  the  deceased  was  sui  juries  for  the  pur- 
poses of  the  Workmen's  Compensation  Act.  To  state  it  otherwise,  in 
effect  the  claim  is  that,  inasmuch  as  the  deceased  was  14  years  of  age, 
and  inasmuch  as  a  child  of  that  age  may  legally  be  f  ''mtrcd  to  wnrk 
in  a  factory,  the  deceased,  simply  because  of  his  age,  was  legally  an 
"employee'  under  the  Workmen's  Compensation  Act,  as  «hat  term  is  de- 
fined in  section  1   (b)  of  article  5  of  the  act 

Most,  if  not  all,  of  the  states  which  have  a  provision  in  iheir  com- 
pensation acts  relative  to  the  employment  of  minors  employ  this  language, 
"minors  who  are  legally  permitted  to  work  under  the  laws  t>f  the  state." 
It  has  been  held  that  this  language  "was  intended  to  exclude  from  the 
statute  [Workmen's  Compensation  Act]  minors  whose  employment  is 
prohibited  by  law."  Pette  v.  Noyes,  133  Minn.  109,  112,  157  N.  W.  998. 
996;  Westerlund  v.  Kettle  River  Co.,  137  Minn.  24,  162  N.  W.  680,  15  N. 
C.  C.  720,  724.  The  language  of  our  act,  "A  minor  working  at  an  age 
legally  permitted  under  the  laws  of  this  state  shall  be  deemed  sui  juris" 
is  apparently  employed  in  no  similar  act  except  in  Ohio,  where  the  Sup- 
plemental Act  (effective  January  1,  1914),  in  amendment  of  the  Work- 
men's Compensation  Act,  employs  the  indentical  language  of  our  act. 
See  Honnold  on  W^orkmen's  Compensation,  vol.  2,  1487,  §  46.  In  Acklin 
Stamping  Co.  v.  Kutz  (Ohio,  1918),  120  N.  E.  231,  it  is  held  that,  if 
illegally  employed,  a  minor  "would  not  be  an  employee  within  the  mean- 
ing of  that  term"  in  the  Compensation  Act.  Inasmuch  as  the  Compen- 
sation Act  is  silent  as  to  the  age  when  a  minor  is  permitted  to  work,  it 
Vol.  m — Comp.  ss. 
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is  obviously  necessary  that  this  provision  must  be  construed  in  connection 
with  section  1  of  chapter  1378.  Doing  this,  we  are  of  the  opinion  that 
the  first  ground  of  defendant's  demurrer  is  not  well  founded.  As  al- 
ready appears,  clause  2  of  section  1  of  chapter  1378  provides  that  "no 
child  under  sixteen  years '  of  age  shall  be  employed  or  permitted  or 
suffered  to  work  in  any  factory,"  unless  the  employee  has  in  his  posses- 
sion an  age  and  employment  certificate.  Hence  the  employment  of  a 
child  of  14  without  such  certificate  is  expressly  prohibited,  and  therefore 
unlawful.  If  the  statute  without  qualification  named  14  years  as  the 
age  at  which  minors  are  legally  permitted  to  work,  then  the  construction 
claimed  would  unquestionably  be  correct.  But  since  the  statute  prohibits 
employment  below  the  age  of  16,  unless  the  employer  has  a  certificate  in 
his  possession  then,  in  our  opinion,  it  must  be  held  that  a  minor,  working 
in  a  factory  at  the  age  of  14,  when  there  is  no  certificate  in  his  employer's 
possession,  is  not  working  at  an  age  legally  permitted  under  the  laws  of 
this  state.  To  state  it  otherwise,  the  word  "age*  in  the  citation  from 
section  6  of  article  1  of  the  Workmen's  Compensation  Act  is  to  be  con- 
strued in  the  light  of  the  condition  expressed  in  section  1  of  chapter  1378, 
affecting  and  determining  the  legality  of  the  employment  of  a  minor  14 
years  old.  The  Factory  Inspection  Act  (Gen.  Laws  1909,  c.  78),  in  so 
far  as  it  affects  child  labor,  and  the  Workmen's  Compensation  Act  are 
both  examples  of  modem  social  legislation  along  different  lines.  The 
one  seeks  to  give  the  child  a  larger  opportunity  for  future  usefulness  by 
requiring  him  to  get  some  measure  of  education  before  engaging  in 
certain  kinds  of  work,  and  by  protecting  him  in  his  years  of  immature 
mental  and  physical  development  from  hazardous  and  hurtful  employ- 
ments. The  other  provides  compensation  and  new  remedies  for  those 
injured  in  industrial  employments  which  involved  less  delay  and  expenses 
and  render  more  certain  the  certainty  of  recovery  of  compensation, 
when  most  needed,  than  existed  under  the  older  form  of  remedy.  Each 
has  a  beneficent  design,  and  each  is  to  be  interpreted  with  a  Hberality 
calculated  to  effectuate  its  purpose.  The  argument,  however,  in  favor 
of  extending  the  Compensation  Act  by  recognizing  as  legal  the  inclusion 
among  employees  those  minors  whose  employment  the  Factory  Act 
forbids  does  not  commend  itself.  It  may  be  noted  that  chapter  1378  of 
the  Public  Laws  was  enacted  four  years  after  the  passage  of  chapter 
831.  and  is  therefore,  in  so  far  as  their  provisions  conflict,  if  stich  be  the 
case,  controlling. 

[.S,  6]  The  second  and  third  grounds  of  demurrer  state  in  different 
ways  that  the  employment  in  its  factory  of  the  deceased  by  the  defendant 
was  legal  because  it  had  in  its  possession  an  age  and  employment  certifi-. 
cate.  given  by  or  imder  the  direction  of  the  proper  school  committee. 
It  is  admitted  by  the  plaintiff  that  the  defendant  had  a  certificate  thus 
given,  but  he  claims  that  it  was  not  the  certificate  required  by  section 
1  of  chapter  1378;  that  it  was  therefore  null  and  v€>id,  and  that  in  con- 
sequence the  deceased  was  not  legally  employed. 

Without  now  discussing  the  effect  of  inaccuracies  of  statements  of 
fact  in  such  a  certificate,  it  is  proper  first  to  consider  the  significance 
and  effect  of  an  employer's  having  in  its  possession  an  age  and  em- 
ployment certificate  given  by  or  under  the  direction  of  the  proper  school 
committee.  This  renders  necessary  a  more  careful  consideration  of 
section  1  of  chapter  1378. 

We  have  already  seen  that  clause  2  of  said  section  prohibits  the 
employment  of  a  child  under  16  years,  unless  the  employer  has  in  "its 
possession  an  age  and  employment  certificate,  given  by  or  under  the  di- 
rection of  the  city  or  town  where  the  child  resides."  It  appears  by 
the  same  clause  that  "the  official  authorized  to  issue  the  age  and  em- 
ployment certificate"  determines  from  the  evidence  submitted  to  him 
whether  "the  child  applying  for  such  certificate  is  fourteen  years  of  age," 
and  whether  the  child  has  the  educatioynal  qualifications  required  by  the 
statute,  and,  if  his  findings  on  these  points  are  favorable,  he  then  sends 
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such  child  to  a  licensed  physician  for  a  physicial  examination,  who  is 
required,  if  the  result  of  his  eexamination  justifies  it,  to  "certify  in 
writing  that  such  child  is  in  sufficiently  sound  health  and  physically  able 
to  be  employed  in  any  of  the  occupations  or  processes  in  which  a  child 
between  fourteen  and  sixteen  years  *of  age  may  be  legally  employed." 
This  physician's  certificate  is  apparently  to  be  sent  to  the  official  au- 
thorized to  issue  the  age  and  employment  certificate,  inasmuch  as  such 
official  in  his  certificate  is  required  to  state  that  the  examining  physician 
has  certified  to  the  physical  fitness  of  the  child,  and  inasmuch  as  clause 
10  of  said  section  1  requires  said  official  to  "keep  on  file  a  copy  of  each 
certificate  granted,  together  with  the  evidence  on  which  such  certificate 
was  granted." 

Gause  3  provides  that  the  age  and  employment  certificate  may  be 
applied  for  and  completed  at  any  time,  and  that  it  "shall  be  kept  on  file 
and  not  delivered  by  the  official  authorized  to  issue  the  same  until  he 
shall  have  received  a  written  statement  signed  by  the  employer  *  *  ♦ 
with  the  name  and  address  of  the  employer  agreeing  to  employ  the  child 
in  accordance  with  *  *  *  all  provisions  of  law  governing  such  em- 
ployment." This  clause  also  provides  that  "all  such  certificates  shall 
be  delivered  to  the  employer  when  issued  and  in  force  and  in  no  case  to 
the  child." 

Clause  4  provides  that  such  certificates  shall  be  uniform  throughout 
the  state  and  in  the  form  set  out  in  said  clause,  "or  such  substantially 
similar  form  as  may  be  approved  by  the  secretary  of  the  state  board  of 
education." 

Clause  5  provides  for  the  return  to  the  school  official  of  such  cer- 
tificate by  the  employer  within  five  days  after  the  termination  of  em- 
ployment of  said  child,  to  be  kept  on  file  by  such  official  until  issued 
again  as  before. 

By  clause  7  such  certificate  is  required  to  be  kept  by  the  employer 
"at  the  place  where  such  child  is  employed,"  and  is  to  be  shown  to  any 
factory  inspector  on  demand. 

Clause  8  is  as  follows: 

"Whenever  any  factory  inspector  shall  have  reason  to  doubt  the 
accuray  of  any  statement  made  in  any  such  certificate  concerning  the  age 
or  other  qualifications  of  any  child  employed  thereunder,  such  inspector 
shall  demand  such  certificate  of  the  employer  of  such  child,  and  upon 
receiving  the  same  shall  give  such  employer  a  receipt  therefor.  If  after 
investigation  such  inspector  shall  find  that  such  certificate  should  not 
have  been  issued  to  said  child  under  the  provisions  of  this  law,  then  he 
shall  deliver  such  certificate  to  the  person  who  issued  it,  and  shall  order 
it  to  be  canceled,  and  shall  forthwith  notify  the  said  employer  that  such 
child  must  not  be  longer  employed.  Every  employer  or  proprietor  or 
manager  of  any  factory  or  manufacturing  or  business  establishment  who 
shall  continue  to  employ  such  child  after  receiving  such  notice  from 
any  factory  inspector  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  subject  to  the  penalty  imposed  by  section  12 
of  this  chapter." 

Section  12  of  chapter  78  makes  it  a  misdemeanor  for  any  person  to 
employ  a  child  who  is  under  16  years  of  age  without  the  certificate 
required  by  section  1. 

From  the  provisions  of  section  1  of  chapter  1378  above  quoted  and 
referred  to  it  is  very  clear,  we  think,  that  the  entire  responsibility  of 
obtaining  the  information  required  to  be  set  out  in  an  age  and  em- 
plo3mient  certificate,  and  of  issuing  a  proper  certificate,  is  placed  in  the 
first  instance  on  the  school  committee  of  the  child's  place  of  residence; 
that  in  certain  respects  the  statements  contained  in  the  certificate  may, 
after  it  is  issued,  be  examined  by  any  factory  inspector  as  to  their 
accuracy,  and  that  if  he  find  the  certificate  should  not  have  been  issued, 
he  may  order  its  cancellation.  We  regargd  it  as  equally  plain  that  in 
these  circumstances  an  employer,  who  has  received  from  the  proper  school 
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committee  and  has  in  his  possession  a  certificate  in  form  substantially 
as  required  by  law  and  particularly  in  all  its  essential  features,  is  not 
required  to  investigate  the  accuracy  of  the  statements  of  the  certificate, 
but  is  entitled  to  rely  upon  it  as  rendering  the  employment  by  him  of 
the  child  therein  named  as  being  -legally  permitted,  and  that  said  child 
is  sui  juris  as  an  employee  under  the  Workmen's  Compensation  Act 
The  provision  in  clause  8  relative  to  the  continued  employment  of  the 
minor  after  cancellation  of  the  certificate  strongly  implies  that  prior  to 
such  cancellation  the  employment  is  legal. 

It  is  conceivable  that  something  denominated  an  age  and  employ- 
ment certificate  might  be  given  to  an  employer,  so  plainly  deficient  on 
its  face  in  the  essential  particulars  prescribed  by  statute  that  it  would 
not  legalize  the  employment  of  the  child,  or  protect  the  employer  from 
criminal  prosecution.  On  the  other  hand,  it  probably  would  not  be 
contended  that  everj'  possible  inaccuracy  of  statement  would  render  the 
certificate  of  no  legal  effect.  The  only  specified  defect,  as  already  stated, 
is  that  in  the  certificate  given  by  the  official  designated  by  the  school 
committee  of  Woonsocket  to  issue  such  certificate  the  mother  of  the  child 
signs  the  certificate,  and  states  that  she  has  control  of  the  child,  which 
it  is  alleged  is  a  false  statement,  inasmuch  as  the  plaintiff,  the  child's 
father,  at  the  time  lived  with  and  had  control  of  him. 

The  defendant  by  its  demurrer,  while  admitting  this  allegation  of 
fact  to  be  false,  namely,  that  the  mother  had  control  of  the  child,  says, 
in  effect,  in  its  fifth  and  sixth  grounds  of  demurrer,  that  the  inaccuracy 
or  defect  is  immaterial  so  far  as  the  defendant  is  concerned.  An  in- 
spection of  clause  2  of  section  1  of  chapter  1378  makes  it  very  evident 
that,  in  addition  to  the  child's  name  and  residence,  there  are  only  three 
matters  treated  as  of  prime  importance  in  the  certificate,  namely:  (1) 
That  the  child  has  completed  14  years  of  age;  (2)  that  he  is  able  to 
read  at  sight  and  write  legibly  simple  sentences  in  the  English  language; 
and  (3)  that  he  shall  be  certified  by  a  physician  to  be  in  sufficiently 
sound  health  and  physically  able  to  be  employed  in  any  of  the  occupations 
or  processes  in  which  a  child  between  14  and  16  years  of  age  may  be 
legally  employed. 

The  statue  also  provides  for  the  inclusion  in  the  certificate  of  a 
description  of  certain  specified  physical  characteristics  of  the  child,  such 
as  height,  color  of  eyes  and  hair,  and  complexion,  states  who  shall  furnish 
some  of  the  information  called  for,  and  specifies  with  particularity  what 
kind  of  evidence  must  be  furnished  to  prove  the  age  of  the  child. 

It  is  noteworthy,  however,  that  as  by  clause  8  authority  is  only 
conferred  on  a  factory  inspector  to  investigate  as  to  whether  a  certificate- 
has  been  properly  issued,  and,  if  his  finding  is  adverse,  to  order  can- 
cellation, when  he  "shall  have  reason  to  doubt  the  accuracy  of  any  state- 
ment made  in  any  such  certificate  concerning  the  age  or  other  qualifica- 
tions of  any  child  employed  thereunder,"  cnfirmatory  evidence  is  fur- 
nished thereby  of  the  essential  importance  of  the  statements  as  to  age, 
as  to  the  possession  of  ability  to  pass  the  specified  educational  test,  and 
as  to  physical  fitness  of  the  child  for  work  in  which  he  may  be  legally 
employed,  these  in  fact  being  the  only  "qualifications"  of  the  child  re- 
quired to  enable  him  to  be  legally  employed.  It  is  fairly  implied,  we 
think,  that,  while  the  other  statements  in  the  certificate  may  be  useful 
for  example,  in  establishing  the  identity  of  the  child  working  under  the 
certificate  with  the  child  named  therein,  they  are  not  of  such  material 
importance  that  every  inaccuracy  in  such  statements  would  render  the 
certificate  null  and  void. 

The  form  of  the  certificate  given  in  clause  4  commences  as  follows : 

"This  certifies  that  I  am  the  (father,  mother,  guardian,  or  custo- 
dian) and  have  control  of  (name  of  child),  whose  signature  appears 
below,  and  that  (he  or  she)  was  bom  at  (name  of  town  or  city),  in  the 
county  of  and  state  (or  country)  of  ,  on  the  (day) 
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of  (month),  A.  D.  ,  and  is  now   (number  of  years  and  months) 

old." 

This  is  to  be  signed  by  the  child  and  by  the  "person  having  control 
of  said  child.^ 

As  already  stated,  the  plaintiff  relies  wholly  on  the  fact  that  the 
child's  mother  represented  herself  as  being  in  control  of  the  child  and 
Signed  the  certificate. 

It  is  doubtless  a  natural  arrangement  to  have  the  information  con- 
tained in  the  foregoing  certificate  given  by  a  person  holding  the  relation 
to  the  child  of  parent,  guardian,  or  custodian.  Ordinarily  such  persons 
might  be  presumed  to  possess  such  information.  But  inasmuch  as  in 
general  a  father  is  entitled  to  the  custody  and  control  of  his  minor  child, 
and  as  the  guardian  of  the  person  of  such  child  is  by  law  entifled  to  such 
control,  and  as  also  this  is  true  of  a  motiier,  if  she  be  a  widow,  and 
ordinarily  so  with  her  in  fact  in  the  absence,  whether  temporary  or 
prolonged,  of  the  father,  it  is  not  easily  apparent  why  the  form  should 
have  the  words  asserting  control  of  the  child,  especially  as  the  certificate 
is  apparently  simply  for  the  purpose  of  giving  the  name,  place,  date  of 
birth,  and  age  of  the  child,  and  especially  also  as  the  statements  in  the 
certificate  in  regard  to  name,  date  and  place  of  birth  of  said  child  cannot 
be  accepted  as  true  by  the  official  of  the  school  committee  until  "substan- 
tiated by  a  duly  attested  copy  of  the  birth  certificate,  baptismal  certificate, 
or  passport  of  such  child"  (clause  2),  or  if  it  appears  that  such  evidence 
cannot  be  produced,  until  substantiated-  by  "other  evidence  satisfactory  to 
the  secretary  of  the  state  board  of  education"  (clause  6).  Under  chapter 
139  of  the  General  Laws  ^titled  "Wrongs  to  Children,"  a  child  may  be 
taken  into  custody  by  designated  officers  of  the  law  and  delivered  to 
certain  named  institutions  for  the  ,care  qf  children  or  "to  some  suitable 
person,  who  may  be  willing  to  receive"  the  child  "into  his  family,''  to  be 
there  properly  brought  up.  Such  person  may  aptly  be  described  as  hav- 
ing the  control,  and  as  being  custodian,  of  the  child.  Perhaps  cases  in- 
volving children  thus  situated  may  have  led  to  the  use  of  the  word  "and 
have  control,  in  the  certificate.  It  also  may  be  noted  that  the  prescribed 
form  of  the  certificate  nowhere  requires  the  assent  of  the  parent 
guardian,  or  custodian  to  the  employment  of  the  child,  although,  if 
deemed  of  importance,  such  consent  could  be  inferred  from  the  signing. 
However,  whatever  may  have  been  the  purpose  in  the  use  of  the  words 
"and  have  control"  in  the  form  of  certificate  prescribed,  we  are  of  the 
opinion  that  the  fact  of  their  falsity  in  strict  legal  sense,  when  applied 
to  the  mother,  while  the  father  lives  with  their  child,  does  not  itself 
invalidate  an  age  and  employment  certificate.  In  view  of  the  slight 
credence  which  the  statute  permits  to  be  given  to  the  statement  by  the 
parent,  guardian,  or  custodian  as  to  the  name,  place,  and  date  of  birth  of  the 
child,  and  in  view  also  of  the  purpose  of  chapters  78  and  1378  in  permit- 
ting the  employment  of  minors  of  the  age  of  14  and  15  years  when  they 
possess  certain  specified  educational  and  physical  qualifications,  when 
these  qualifications  are  shown  to  exist,  we  are  of  the  opinion  that  it 
would  not  be  reasonable  to  hold  the  employment  of  a  minor  to  be  illegal 
on  account  of  the  incorrectness  of  a  statement  so  clearly  unimportant  as 
the  one  on  which  the  plaintiff  rests  his  case. 

The  plaintiff  dtes  certain  cases  as  supportive  of  his  claims,  but  we 
think  they  are  for  the  most  part  of  little  assistance  in  deciding  the  ques- 
tion before  us* 

In  Lostutter  v.  Brown  Shoe  Co.,  203  111.  App.  517,  a  minor  over  14 
years  of  age  and  under  16  was  injured  while  engaged  in  work  prohibited 
by  the  Child  Ubor  Act  (Kurd's  Rev.  St  1917,  c  .48,  §§  20-200),  and  it 
was  held  that  he  was  not  under  the  provisions  of  the  Workmen's  Com- 
pensation Act  (Laws  1913,  p.  335).  There  was  no  question  as  to  the 
sufficiency  of  an  employment  certificate  considered.  One  question  argued 
was  whether  an  amendment  to  the  Compensation  Act  by  implication  re- 
pealed or  abrogated  a  provision  of  the  Child  Labor  Act. 
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In  Westerlund  v.  Kettle  River  Co.,  supra,  it  was  held  that  the  minor 
was  working  in  a  prohibited  employment,  and  that  he  was  not  within  the 
provisions  of  the  Compensation  Act.  Kutz  v.  Acklin  Stamping  Co.,  27 
Ohio  App.  275  (1917)  is  Acklin  Stamping  Co.  v.  Kutz,  supra.  In  that 
case  a  minor  less  than  16  years  old  was  working  without  a  certificate 
and  at  a  prohibited  hour  of  employment.  American  Car  &  Fotmdry  Co. 
V.  Armentraut,  214  111.  509,  73  N.  E.  766  (1905),  does  not  involve  a 
construction  of  the  Workmen's  Compensation  Act  of  that  state,  which 
did  not  go  into  effect  until  1912.  A  minor  was  working  in  violation  of 
the  Child  Labor  Law,  and  was  injured.  Questions  as  to  the  liability  of 
the  employer  were  considered,  one  of  them  being  the  effect  of  a  misrepre- 
sentation of  the  minor  as  to  his  age.  In  Roszdk  v.  Bauerle  &  Stark  (3o., 
282  111.  557,  118  N.  E.  991  (1918),  a  minor  between  the  ages  of  14  and  16 
years  was  working  without  a  permit,  although  one  was  required  for  minors 
of  such  an  age.  Held  that  the  employment  was  unlawful,  and  that  the 
minor  was  not  an  employee  within  the  provisions  of  the  Workmen's 
Compensation  Act.  In  Stetz  v.  F.  Mayer  Boot  &  Shoe  Co.,  163  Wis.  151, 
156  N.  W.  971,  Ann.  Cas.  1918B,  675  (1916),  a  minor  less  than  16  years 
of  age  at  the  time  of  his  employment  and  injury  had  not  obtained  from 
the  commissioner  of  labor  "a  written  permit  authorizing  the  employment 
of  such  child.''  The  plaintiff  when  employed  represented  that  he  was  16 
years  of  age.  Held  that  the  employment  was  illegal.  The  question  of 
whether  the  misrepresentation  as  to  his  age  would  bar  plaintiffs  action 
at  law  was  considered  and  decided  in  the  negative.  In  Chabot  v.  Pitts- 
burgh Plate  Glass  Co,,  259  Pa,  5(M,  103  AU.  283  (1918),  a  boy  14  years  old 
was  injured.  Public  Law  283,  passed  in  1909,  forbade  his  employment, 
unless  his  employer  procured  and  kept  on  file  an  employment  certificate 
issued  to  the  minor,  and  kept  ''two  lists  of  all  minors  under  the  age  of 
sixteen  years  employed  in  or  for  his  or  her  establishment";  one  of  said 
lists  to  be  kept  on  file  in  the  office,  and  one  to  be  conspicuously  posted  in 
each  of  the  departments  in  which  minors  were  employed.  The  employ- 
ment certificate  was  procured,  but  the  lists  of  minors  were  not  kept  or 
posted.  It  was  held  that  the  requirement  to  post  the  lists  was  mandatory, 
and  that  such  breach  of  the  law  was  sufficient  to  convict  the  defendant 
of  negligence  as  a  matter  of  law.  The  Workmen's  ([Compensation  Act 
passed  in  1915  (Laws  1915,  c  1266)  is  not  referred  to,  and  there  is  no 
suggestion  that  either  party  to  the  action  at  law  claimed  to  be  under  the 
Compensation  Act. 

The  defendant  calls  attention  to  Foth  v.  Macomber  &  Whyte  Rope 
Co.,  161  Wis.  54^,  1.54  N.  Wi-  369.  In  this  case  a  minor,  while  properly 
employed  by  the  defendant,  was  at  one  time  put  to  the  performance  of 
some  work  prohibited  by  law.  Being  injured,  he  brought  an  action  at 
law.  It  was  held  that  it  could  not  be  maintained,  as  he  was  an  employee 
within  the  provisions  of  the  Workmen's  Compensation  Act  In  Lutz  v. 
Wilmanns  Bros.  Co.,  166  Wis.  210,  164  N.  W.  1002  (1917),  on  a  similar 
state  of  facts  the  court  followed  its  ruling  in  the  case  of  Foth  v.  Macom- 
ber &  Whyte  Rope  Co.,  supra,  distinguishing  the  latter  case  from  Stetz 
v.  Mayer  Boot  &  Shoe  Co.,  supra. 

[7]  The  fourth  ground  of  demurrer  is  that  the  plaintiff  nowhere 
alleges  that  at  the  time  of  the  accident  "the  defendant  did  not  have 
in  its  possession  the  age  and  employment  certificate  ♦  *  *  required 
by  law."  We  think  this  ground  is  well  taken,  as  inspection  shows  this 
defect  in  the  statement  of  plaintiffs  case.  This,  however,  is  plainly  an 
amendable  defect,  while  the  other  grounds  are  decisive  of  the  plaintiffs 
right  to  recover  in  this  action. 

In  accordance  with  what  has  already  been  said,  we  arc  of  the  opinion 
that  the  decision  of  the  superior  court  was  right  in  sustaining  the  de- 
fendant's demurrer  to  the  plaintiffs  replication  on  all  the  grounds  stated 
therein,  except  ground  1,  which  we  do  not  think  is  well  taken. 

The  exception  of  the  plaintiff  is  therefore  overruled,  and  the  case  is 
remitted  to  the  superior  court  for  further  proceedings. 
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SUPREME  COURT  OF  WISCONSIN. 


WALDUM 

V, 

LAKE  SUPERIOR  TERMINAL  &  TRANSFER  RY.  CO.  rr  al.* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
—"OPERATING  STEAM  RAILROAD  AS  COMMON  CAR- 
RIER." 

Defendant  railway  incorporated  under  St.  1915,  §  1820,  and  engaged 
chiefly  in  switching  cars  of  other  companies,  held,  in  view  of  section  3214, 
TO  have  been  at  the  time  plaintiff  was  injured  while  engaged  in  switching 
box  cars  "operating  a  steam  railroad  as  a  common  carrier,"  within  Work- 
men's Compensation  Act  (St.  1915,  §  2394--8,  subd.  3),  denying  com- 
pensation in  such  case  unless  both  employer  and  employee  shall  have 
accepted  the  provisions  of  the  act  in  writing. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

6.  MASTER  AND   SERVANT— WORKMEN'S   COMPENSATION- 

MEANING  OF  WORDS— PRESUMPTION. 

The  Supreme  Court  must  assume  that  the  words  of  Laws  1913,  c. 
599,  amending  and  reenacting  the  Workmen's  Compensation  Act  (Laws 
1911,  c  50),  were  chosen  with  reference  to  their  established  legal  meaning. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  348.) 

7.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

—ACCEPTANCE  OF  ACTT- RAILROADS. 

The  Supreme  Court  must  assume  that  Legislature  adopted  with  full 
understanding  of  its  legal  effect,  the  language  of  St.  1915,  §  2394—8, 
subd.  3,  providing  that  sections  2394 — 3  to  2394 — 31,  inclusive,  shall  not 
apply  to  employees  switching  freight  cars  for  a  railroad  company  "oper- 
ating a  steam  railroad  as  a  common  carrier,'  unless  both  employer  and 
employee  have  accepted  provisions  of  act. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  351.) 

8.  MASTER     AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— CONSTRUCTION. 

When  Workmen's  Compensation  Act,  which  applied  to  employees 
of  all  railroad  companies,  was  amended  by  Laws  1913,  c.  599,  so  as  to 
exclude  employees  of  all  railroad  companies  operating  steam  railroads 
as  common  carriers,  the  intent  was  to  exclude  companies  organized  as 
railroad  companies  and  doing  business  as  common  carriers. 

(For  other  cases,  see  Master  and  Srvant,  Dec.  Dig.  §  361.) 

13.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
—DECISION  ON  QUESTION  OF  LAW. 

Whether  defendant  railway  was  a  common  or  private  carrier  under 
Workmen's  Compensation  Act  (St.  1915,  §  2394 — 8,  subd.  3)  is  a  question 
of  law  and  appellate  court  is  not  bound  by  decision  of  Industrial  Com- 
mission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[6].) 

14.  MASTER    AND    SERVANT^WORKMEN'S    COMPENSATION 
-       PROCEEDING— JURISDICTION— WAIVER. 

Plaintiff,  by  appearing  before  the  Industrial  Commission,  would  not 
waive  his  right  to  object  to  jurisdiction,  where  the  commission  had  no 

*  Decision  rendered,  Feb.  4,  1919.    170  N.  W.  Rep.  729. 


Digitized  by  VjOOQIC 


^2  3  WORKMEN'S  COMPENSATION  L.  j.  (Wis.)  [May, 

jurisdiction  over  the  subject-matter,  since  the  parties  in  such  case  could 
not  confer  jurisdiction  even  by  stipulation. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  397.) 

15.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— ELECTION  TO  COME  UNDER  WORKMEN'S  COM- 
PENSATION ACT. 

That  plaintiff  may  have  been  under  the  Workmen's  Compensation 
Act  by  reason  of  his  employer's  election  imder  Laws  1911,  c.  50,  is 
insufficient  to  place  him  under  the  act  as  amended  (Laws  1913,  c  599) ; 
his  employment  having  been  intermittent,  and  there  having  been  no  elec- 
tion by  him,  under  St.  1915,  §  2394 — 8>  subd.  3,  requiring  election  by 
both  employee  and  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  357.) 

Appeal   from  Circuit  Court,  Dane  County;   K  Ray  Stevens,  Judge. 

Action  by  Soren  Waldum  against  the  Lake  Superior  Terminal  & 
Transfer  Railway  Company  and  the  Industrial  Commission  of  Wis- 
consin to  set  aside  the  award  under  the  Workmen's  Compensation  Act 
From  judgment  entered  on  an  order  confirming  the  award,  plaintiff  ap- 
peals.   Reversed  and  remanded,  with  directions. 

Plaintiff  was  injured  August  30,  1916,  at  Superior,  while  working  for 
the  Lake  Superior  Terminal  &  Transfer  Railway  Company,  hereinafter 
referred  to  as  the  railway  company.  At  the  time  of  the  accident  he  was 
engaged  in  switching  a  string  of  empty  box  cars  from  the  yards  of  the 
Nordiern  Pacific  Railway  Company  to  the  C.  Reiss  Coal  Company's 
dock  in  the  city  of  Superior.  He  was  on  top  of  a  box  car  which  was 
struck  by  other  cars,  and  he  was  thrown  under  the  cars  and  suffered 
injuries  which  resulted  in  the  loss  of  his  left  arm.  He  had  been  em- 
ployed by  the  railway  company  off  and  on  since  1908.  The  railway 
company  made  application  to  the  Industrial  Commission  for  adjustment 
of  compensation  under  the  terms  of  the  Workmen's  Compensation  Act 
Plaintiff  claimed  that  the  Industrial  Commission  had  no  jurisdiction 
because  the  employees  of  the  railway  company  were  not  subject  to  the 
Workmen's  Compensation  Act  The  Industrial  Commission  after  a  care- 
ful examination  held  that  it  had  jurisdiction  and  made  an  award.  Plain- 
tiff brought  an  action  in  the  circuit  court  for  Dane  county  to  set  aside 
the  award,  and  upon  hearing  the  circuit  court  njade  an  order  confirming 
the  award,  and  judgment  was  entered  thereon,  and  from  such  judgment 
plaintiff  brings  this  appeal.    Other  material  facts  are  stated  in  the  opinion. 

W.  P.  Crawford,  of  Superior,  for  appellant. 

Spencer  Haven,  Atty.  Gen.,  and  Winfield  S.  (xilman,  Asst  Atty. 
Gen.,  for  respondent  Industrial  Commission. 

J.  A.  Murphy,  of  Superior,  for  respondent  Lake  Superior  Terminal 
&  Transfer  Co. 

RosENBERRY,  J.  (after  stating  the  facts  as  above).  Section  2394 — 8, 
subd.  (3).  Stats.  1915,  is  as  follows:  "The  provisions  of  sections  2394 — 3 
to  2394—31,  inclusive,  shall  not  apply  to  employees  operating,  running  or 
riding  upon,  or  switching  freight  or  other  trains,  engines  or  cars  for  a 
railroad  company  operating  a  steam  railroad  as  a  common  carrier,"  unless 
both  employer  and  employee  shall  have  accepted  the  provisions  of  the 
act  in  writing.  The  railway  company  admits  that  it  is  organized  as  a 
railroad  company,  and  is  authorized  by  its  charter  to  do  business  as  a 
common  carrier,  but  contends  that  it  does  not  operate  a  steam  railroad 
as  a  common  carrier. 

[1]  The  main  question  in  this  case  is.  Was  the  railway  company  at 
the  time  in  question  operating  a  steam  railroad  as  a  common  carrier? 
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The  railway  company  is  incorporated  under  section  1820,  c.  87,  Wis. 
Stats.,  which  authorizes  the  formation  of  a  corporation  for  the  "purpose 
of  constructing,  maintaining  and  operating  a  railroad  for  public  use  in 
the  conveyance  of  persons  or  property,"  etc.,  and  provides  that  upon  the 
issuance  of  the  patent  provided  for  the  corporation  so  formed  "shall 
possess  all  the  powers  and  privileges  and  be  subject  to  all  the  provisions 
of  the  law  regulating  railroad  corporations." 

Section  3214,  Stats.  1915,  provides  : 

"Every  association  or  company  formed  for  the  transportation  of 
passengers  or  property,  either  by  boats,  vessels,  stages,  or  other  means, 
shall  make  a  statement  of  the  names  of  the  persons  comprising  such  as- 
sociation or  company  and  file  a  copy  of  the  same  in  the  office  of  the 
clerk  of  the  circuit  court«of  each  county  through  or  into  which  it  may 
transact  business.  All  persons,  companies  and  corporations  engaged  in 
an^  such  business  shall  be  deemed  common  carriers." 

[2]  The  following  facts  are  substantially  undisputed:  The  railway 
company  was  incorporated  by  four  railroads  entering  the  city  of  Superior : 
the  Great  Northern  Railway  Company,  the  Northern  Pacific  Railway  Com- 
pany, the  Duluth,  South  Shore  &  Atlantic  Railway  Company,  and  the 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Railway  Company;  and  by  their 
joint  action  they  fix  and  determine  its  policies.  The  tracks  of  the  rail- 
way company  run  from  the  termini  of  the  railroad  companies  which  it 
serves  to  the  various  industries,  docks,  and  elevators  of  Superior,  about 
100  in  number.  The  railway  company  has  filed  its  annual  reports  as  a 
railroad  company  with  the  Railroad  Commission  of  Wisconsin  from 
1914  to  1917,  inclusive.  On  November  16,  1911,  it  filed  its  tariffs  with 
the  railroad  commission,  effective  October  15,  1911,  by  which  tariffs  it  is 
botmd  to  transport  loaded  cars  from  one  carrier  to  another,  or  from  a 
carrier  to  an  industry  on  its  own  tracks,  or  from  connecting  roads  to 
industries  on  the  Tower  Bay  front,  at  from  $1  to  $3  per  car;  to  transport 
loaded  cars  from  one  industry  to  another  at  three-quarters  of  a  cent 
per  hundredweight  of  contents;  to  handle  less  than  carload  lots  from  a 
connecting  carrier  to  an  industry  and  from  one  industry  to  another  at 
5  cents  per  hundredweight.  The  fact  that  it  settles  with  the  owning 
companies  on  a  basis  of  cost  is  immaterial.  While  the  reports  and 
tariffs  were  not  proved,  we  take  judicial  notice  of  them.  C.  &  N.  W. 
Ry.  Co.  v.  Railroad  Comm.,  156  Wis.  47,  at  62,  145  N.  W.  216,  974.  The 
railway  company  owns  no  passenger  or  freight  cars,  but  has  11  steam 
locomotives  and  employs  from  30  to  70  men.  As  the  business  is  actually 
conducted,  the  principal  part  of  it  is  taking  cars  from  the  owning  com- 
panies, switching  them  to  plants,  docks,  and  elevators,  and  returning 
them  to  the  owning  companies.  At  the  time  of  its  organization  99  per 
cent  of  its  total  business  was  transacted  for  the  owning  companic^.  In 
recent  years  about  90  per  cent,  of  its  business  has  been  transacted  for 
the  same  companies,  the  10  per  centremaining  being  made  up  of  work 
the  railway  company  does  for  other  connecting  railroads  and  a  small 
amount  of  business  done  for  the  public.  The  articles  of  incorporation 
contain  the  following  provision: 

"The  general  natiire  of  the  business  of  this  company  shall  be  to  ac- 
quire depot,  storing,  yard  and  shop  grounds,  construct,  maintain,  use  and 
operate  for  public  use  railroad  lines  and  tracks,  building,  depots,  depot 
grounds  and  storage  tracks  and  shops  and  other  railroad  conveniences 
and  appliances,  in  the  county  of  Douglas,  in  the  state  of  Wisconsin,  for 
the  transportation  of  rolling  stock,  freight  and  passengers,  and  for  the 
purpose  of  connecting  any  and  all  the  other  various  lines  of  railroad 
running  to  or  into  the  said  county  of  Douglas,  and  for  the  purpose  of 
transferring  rolling  stock,  freight  and  passengers  between  such  railroads 
and  between  such  railroads  and  docks  and  piers  and  vessels  touching  at 
any  port  or  place  in  the  county,  and  generally  to  exercise  powers  con- 
ferred by  the  statutes  of  the  state  of  Wisconsin  relative  to  the  organiza- 
tion and  powers  of  railroad  corporations." 


Digitized  by 


Google 


674  3  WORKMEN'S  COMPENSAtlOM  L.  J.  (Wis.)  [May, 

The  railway  company  has  not  handled  for  the  general  public  any 
freight  other  than  what  is  contained  in  the  cars  of  some  other  railroad. 
The  business  transacted  for  local  industries  is  not  accepted  directly  by 
the  railway  company,  but  is  contracted  for  through  some  of  the  owning 
companies.  Waybilling  and  arrangements  for  shipment  over  its  tracks 
are  taken  care  of  by  the  companies  whom  it  serves.  It  has  no  ticket 
office  and  handles  no  freight  except  such  as  it  receives  from  or  through 
other  railroad  companies. 

[3]  A  common  carrier  is  defined  as  one  who  undertakes  for  hire  or 
reward  to  transport  the  goods  of  such  as  choose  to  employ  him^  from 
place  to  place.  This  definition  is  approved  in  Doty  v.  Strong,  1  Pin.  313, 
at  324,  40  Am.  Dec  773.    See  10  C.  J.  339,  note  35. 

[4]  What  did  the  Legislature  mean  by  es^mpting  the  employees  of 
"a  railroad  company  operating  a  steam  railroad  as  a  common  carrier"? 
Obviously  it  left  subject  to  the  act  the  employees  of  all  railroad  com- 
panies operating  by  electricity  or  other  motive  power  than  steam.  By 
limiting  the  exemption  to  the  employees  of  a  railroad  company  which 
operates  a  steam  railroad  as  a  common  carrier,  it  made  subject  to  the 
act  the  employees  of  the  numerous  railway  companies  operating  as 
private  carriers  within  the  state,  such  as  logging  railroads  and  other  like 
railroads  operated  for  private  purposes.  We  are  not  disposed  to  rest 
this  decision  upon  narrow  technical  grounds,  but  rather  upon  broad 
general  principles,  and  to  ascertain  and  if  possible  give  effect  to  the 
intent  of  the  L^islature,  which  is,  after  all,  the  primary  purpose  in 
the  construction  of  this  or  any  other  statute. 

What  the  railway  company  in  fact  does  is  to  accept  for  transporta- 
tion for  hire  the  property  of  all  persons  who  have  any  need  erf  the 
services  which  it  is  equipped  to  render.  Under  its  contract  and  tariffs 
it  must  tmsport  all  cars  offered  to  it  by  any  of  the  companies  which  it 
serves,  and  the  transportation  service  which  it  renders  is  in  every  in- 
stance a  part  of  the  service  contracted  for  by  a  shipper.  The  fact  that 
the  shipper  must  contract  foi:  the  service  through  another  carrier  is  im- 
material. The  distinctive  feature  is  this,  any  shipper  may  at  any  time 
command  the  transportation  services  of  the  railway  company.  It  is  bound 
to  serve  not  only  the  owning  companies,  but  all  other  companies  similarly 
situated,  upon  a  tariff  basis  approved  by  the  Railroad  Commission;  and 
no  doubt,  should  still  other  railroad  companies  tender  it  cars  for  trans- 
portation, it  would  also  be  obliged  to  accept  and  transport'  such  cars 
under  its  tariffs.  The  fact  that  it  settles  with  the  owning  companies 
under  special  contracts  is  not  significant  in  this  connection.  It  may  not 
decline  to  render  the  service  which  it  is  equipped  to  perform  and  which 
it  holds  itself  out  as  being  ready,  able,  and  willing  to  perform,  whether 
that  service  be  for  the  owning  companies  or  for  other  companies.  It  is 
not  so  much  the  extent  of  the  use  which  the  public  may  make  of  the 
facilities  owned  and  operated  by  the  railway  company  which  is  deter- 
minative of  its  true  character,  as  it  is  the  right  of  the  public  to  require 
the  services  which  the  railway  company  is  equipped  to  perform.  Union 
Line  Co.  v.  Railroad  Comm.,  144  Wis.  523  129  N.  W.  605;  Tap  Line 
Cases,  234  U.  S.  1,  24,  34  Sup.  Ct.  741,  58  L.  Ed.  1185.  Here,  the  right 
of  all  shippers  to  have  the  services  of  the  railway  company  in  the  trans- 
portation of  property  for  hire  makes  it  a  common  carrier. 

All  of  the  service  which  the  railway  company  renders  is  in  part 
performance  of  a  contract  of  shipment  made  by  a  common  carrier  and  in 
completing  the  contract  of  carriage  it  does  its  work  in  exactly  the  same 
manner  that  the  railroad  companies  would  do  it  if  they  operated  their 
own  cars  and  engines  over  its  tracks.  For  convenience  it  transacts  a 
part  of  the  common  carrier  business  of  the  companies  which  it  serves 
under  a  separate  organization. 

It  is  equipped  to  perform  a  limited  service,  hut  everything  it  does 
do,  it  does  in  the  transportation  of  persons  and  property  for  hire  exactly 
as  any  common  carrier  would  perform  the  hune  service.    The  fact  that 
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the  terminal  service  in  some  instances  is  rendered  under  a  special  con- 
tract at  cost  does  not  change  the  nature  of  the  operation  by  which  it  is 
rendered.  The  hazards  to  which  the  employees  of  the  railway  company 
are  exposed  are  the  hazards  common  to  the  employees  of  all  steam  rail- 
roads operated  by  common  carriers. 

[5]  The  railway  company  not  only  operates  in  the  same  manner  that 
a  common  carrier  operates,  but  it  is  a  common  carrier,  and  we  are 
persuaded  that  the  language  of  the  act  was  used  advisedly  by  the  Legis- 
lature, particularly  upon  a  consideration  of  the  state  of  the  law  at  that 
time,  including  the  provisions  of  our  statutes,  and  a  history  of  the  pro- 
visions of  the  Workmen's  Compensation  Act  relating  to  railroad  com- 
panies. The  Workmen's  Compensation  Act  was  chapter  50  of  the  Laws 
of  1911.    Section  2394 — 3  of  that  act  contains  the  following  provisions: 

"Except  as  regards  employees  working  in  shops  or  offices  of  a  railroad 
company,  who  are  within  the  provisions  of  subsecution  9  of  section  1816 
of  the  statutes,  the  term  'employer*  as  used  in  sections  2394 — 1  and  239-^2 
shall  not  include  any  railroad  company  as  defined  in  subsection  7  of  said 
section  1816,"  etc. 

Section  1816  relates  to  the  liability  of  a  railroad  company  for  personal 
injuries  sustained  by  its  employees,  and  by  subsection  7  a  railroad  com- 
pany is  defined  as  follows: 

"Any  company,  association,  corporation,  or  person  managing,  main- 
taining, or  in  possession  of  a  railroad  in  whole  or  in  part  within  this 
state  whether  as  owner,  contractor,  lessee,  mortgagee,  trustee,  assignee 
or  receiver," 

"Employer"  was  defined  by  section  2394 — 5  as  follows: 

"(2)  Every  person,  firm,  and  private  corporation  (including  any 
public  service  corporation),  who  has  any  person  in  service  under  any 
contract  of  hire,  express  or  implied,  oral  or  written,  and  who,  at  or 
prior  to  the  time  of  the  accident  to  the  employee  for  which  compensation 
under  sections  2394 — 1  to  2394— >31,  inclusive,  may  be  claimed,  shall,  in 
the  manner  provided  in  the  next  section,  have  elected  to  become  subject 
to  the  provisions  of  sections  2394 — 1  to  2394 — 31,  inclusive,  and  who  shall 
not,  prior  to  such  accident,  have  ^ected  a  withdrawal  of  such  election, 
in  the  manner  provided  in  the  next  section." 

On  the  31st  day  of  May,  the  Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company  filed  an  election  whereby  it  attempted  to  become  sub- 
ject to  the  provisions  of  chapter  50  of  the  Laws  of  1911,  and  in  Minne- 
apolis, St.  P.  &  S.  M.  R.  Co.  V.  Industrial  Commission,  153  Wis.  S52,  141 
N.  W.  1119,  Ann.  Cas.  1914D,  655,  it  was  held  that  the  railroad  company 
might  accept  the  act  as  to  all  its  employees,  and  that  it  was  not  limited 
by  the  act  to  that  class  of  employees  described  in  subsection  7  of  section 
1816,  being  shop  and  office  employees.    The  court  said: 

"The  Compensation  Act  »  »  ♦  affords  railway  companies  com- 
petency to  come  under  it,  placing  all  their  employees  on  the  same  favored 
plane  as  other  employees  in  industrial  pursuits." 

[6]  Whether  the  employees  or  the  railroad  companies  moved  we 
do  not  know,  but  at  the  next  session  of  the  Legislature  the  law  was 
amended  by  chapter  599  of  the  Laws  of  1913,  and  the  provision  subdivi- 
sion 3  of  section  2394 — 8  was  re-enacted  by  the  Laws  of  1915,  c.  316,  the 
material  provisions  of  which  are  hereinbefore  stated.  The  language 
under  consideration  came  in  by  way  of  amendment  after  the  subject  had 
been  reconsidered.  We  must  assume  that  the  words  of  the  amendment 
were  chosen  with  reference  to  their  established  legal  meaning.  What  did 
the  term  "common  carrier"  as  there  used   include? 

In  State  .ex  rel.  Northwestern  Coal  Ry.  Co.  v.  Willcuts,  140  Wis. 
448,  122  N.  W.  1048,  decided  August  term,  1909,  this  court  had  under 
consideration  the  question  whether  or  not  the  property  of  the  North- 
western Coal  Railway  Company  within  the  city  of  Superior  was  subject 
to  local  taxation.    That  company  had  about  eight  miles  of  tracks,  includ* 
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ing  its  switch  tracks,  and  its  principal  business  was  taking  empty  cars 
to  the  dock  and  returning  them  loaded  with  coal  to  the  connecting  rail- 
ways, the  connecting  railways  being  the  four  companies  which  own  the 
railway  company  whose  rights  are  in  question  here.  There,  as  here,  it 
was  insisted  that,  although  organized  as  a  railway  company,  it  was 
operating  its  railroad  for  a  private  and  not  for  a  public  purpose.  It 
was  there  said: 

"Under  the  law  in  relation  to  the  subject  under  consideration,  the 
question  is  whether  the  property  is  necessarily  used  for  a  public  or 
quasi  public  purpose  in  order  to  enable  the  plaintiff  to  perform  its  duty 
as  a  common  carrier.    ♦    ♦    *'» 

The  court  further  said: 

"The  mere  fact,  however,  that  a  large  part  of  the  business  of  plaintiff 
was  done  for  the  Pittsburg  Coal  Company  in  which  it  is  interested  did 
not  deprive  plaintiff  of  its  character  of  common  carrier  or  render  its 
property  devoted  to  a  private  use  so  long  as  it  was  in  fact  organized  as 
a  common  carrier  and  serving  the  public  in  that  capacity,  although  to  a 
limited  extent  because  of  location  and  conditions  which  Umited  such 
service.  ♦  ♦  »  Whether  the  property  of  plaintiff  is  devoted  to  a 
public  use  is  not  determined  by  the  extent  of  the  use,  but  by  the  right 
of  the  public  generally  to  use  it,  and  the  fact  that  it  is  used  for  public 
purposes  by  all  who  desire  to  use  it. 

"Upon  the  admitted  facts  as  they  appear  from  the  record  we  sec  no 
escape  from  the  conclusion  that  the  plaintiff  was  a  common  carrier  and 
its  property  devoted  to  a  public  use,  and,  though  limited  in  the  extent 
of  such  business,  it  was  doing  the  business  of  a  common  carrier.  Its 
road  and  switch  tracks  were  subject  to  use  by  all  the  public  The  road 
carried  for  the  public  generally  between  its  termini,  the  coal  dock,  and 
several  other  railroads."  State  ex  rel.  Northwestern  C.  R.  Co.  v.  Will- 
cuts,   140  Wis.  448,  453,  454,  122  N.  W.   1048,  1050. 

It  is  strenuously  insisted  that  this  case  involved  a  question  of 
taxation,  and  that  it  was  necessary  to  go  no  further  than  to  hold  that 
the  property  of  the  company  was  devoted  to  a  public  use,  and  that  the 
decision  should  be  so  limited.  Whether  that  be  true  or  not,  the  use  of 
the  words  "common  carrier"  shows  how  it  was  commonly  used  and 
understood  at   that  time.    We  need  not  go   further. 

In  1909  two  cases  involving  substantially  the  same  question  involved 
in  this  case  had  been  decided  in  the  federal  courts.  United  States  v. 
Sioux  City  Stockyards  Co.  (C.  C.)  162  Fed.  556,  and  Union  Stockyards 
Co.  V.  United  States,  169  Fed.  404,  94  C.  C.  A.  626;  and  after  the 
enactment  of  chapter  50  of  the  Laws  of  1911,  and  before  the  amend- 
ment by  chapter  599  of  the  Laws  of  1913,  the  case  of  the  United  States 
V.  Union  Stockyards  Co.  was  decided  by  the  Supreme  Court  of  the 
United  States.  The  gist  of  the  cases  is  set  forth  in  a  statement  made 
by  Mr.  Justice  Van  Devanter  while  a  circuit  judge,  found  in  169  Fed. 
404,  94  C.  C.  A.  626,  and  restated  with  approval  in  226  U.  S.  at  305,  33 
Sup.  Ct  88,  57  L.  Ed.  226,  as  follows: 

"Its  [the  stockyards  company's]  operations  »  ♦  *  include  the  main- 
tenance and  use  of  railroad  tracks  and  locomotives  the  employment  of  a 
corps  of  operatives  in  that  connection,  and  the  carriage  for  hire  over  its 
tracks  of  all  live  stock  destined  to  or  from  the  sheds  or  pens,  which,  in 
effect,  are  the  depot  of  the  railroad  companies  for  the  delivery  and 
receipt  of  shipments  of  live  stock  at  South  Omaha.  The  carriage  of 
these  shipments  from  the  transfer  track  to  the  sheds  or  pens  and  vice 
versa  is  no  less  a  part  of  their  transit  between  their  points  of  origin 
and  destination  than  is  their  carriage  over  any  other  portion  of  the  route. 
True,  there  is  a  temporary  stoppage  of  the  loaded  cars  at  the  transfer 
track,  but  that  is  merely  incidental  and  does  not  break  the  continuity  of 
the  transit  any  more  than  does  the  usual  transfer  of  such  cars  from 
one  carrier  to  another  at  a  connecting  point    And  it  is  of  little  signiA- 
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cance  that  the  stockyards  company  docs  not  hold  itself  out  as  ready  or 
willing  generally  to  carry  live  stock  for  the  public,  for  all  the  railroad 
companies  at  South  Omaha  do  so  hold  themselves  out,  and  it  stands  ready 
and  willing  to  conduct,  and  actually  does  conduct,  for  hire  a  part  of  the 
transportation  of  every  live  stock  shipment  which  they  accept  for  carriage 
to  or  from'  that  point,  including  such  shipments  as  are  interstate." 

In  Texarkana  &  Ft.  S.  R.  Co.  v.  Rosebrook-Josey  Graii#Co.,  52  Tex. 
Civ.  App.  156,  114  S.  W.  436,  the  same  question  was  before  the  Court 
of  Civil  Appeals  of  the  state  of  Texas,  which  held  that  a  railroad  com- 
pany switching  cars  from  its  switch  tracks  to  and  from  warehouses 
situated  on  its  spurs  and  switches  and  delivering  them  upon  the  transfer 
tracks  of  other  railroad  companies  in  the  same  town  was  a  common  carrier 
while  engaged  in  such  business. 

[7-10]  We  must  presume  that  the  Legislature  adopted  the  language 
here  under  consideration  with  a  full  ui\derstanding  of  its  established  legal 
effect,  particularly  as  used  in  our  statutes  and  decisions,  and  it  can  scarcely 
be  douted  that  when  it  said  in  1913  that  the  Workmen's  Compensation 
Law,  which,  prior  thereto,  was  held  to  apply  to  the  employees  of  all 
railroad  companies,  was  amended  so  as  to  exclude  employees  of  all 
railroad  companies  operating  steam  railroads  as  common  carriers,  it 
mtended  to  exclude  the  employees  of  the  railway  company  ^long  with 
the  employees  of  all  other  companies  organized  as  railroad  companies 
and  doing  business  as  common  carriers.  With  the  policy  of  the  law  we 
have  nothing  to  do;  that  is  a  matter  for  the  consideration  of  the  Legisla- 
ture. There  all  parties  in  interest  can  be  heard;  here  they  cannot.  We 
consider  here  the  construction  of  the  language  used  by  the  Legislature. 
It  is  our  duty  to  interpret,  not  to  legislate.  The  words  of  the  act  are 
plain  and  unambiguous.  While  the  railway  company  does  not  do  all  that 
some  common  carriers  do,  everything  done  by,  it  is  done  as  a  common 
carrier;  it  is  therefore  operating  a  steam  railroad  as  a  common  carrier. 

[11]  We  are  referred  to  Brooklyn  Eastern  Dist.  Terminal  v.  United 
States,  239  Fed.  287,  152  C.  C.  A.  275,  decided  January  9,  1917,  and  to 
United  States  v.  Union  Pacific  R.  Co.,  213  Fed.  332,  130  C.  C.  A.  34, 
as  decisive  of  the  question  that  the  railway  company  is  not  a  common 
carrier.  It  is  there  laid  down  that  the  test  is  whether  or  not  shippers 
and  consignees  have  contractual  relations  with  the  terminal.  With  all 
due  deference,  we  do  not  think  the  test  laid  down  is  the  correct  test. 
We  think  the  correct  test  is  that  stated  in  Northwestern  Coal  Ry.  Co.  v. 
Willcuts,  140  Wis.  448,  122  N.  W.  1048,  and  approved  in  Tap  Line  Cases, 
234  U.  S.  1,  24,  34  Sup.  Ct.  741,  58  L.  Ed.  1185;  that  is  the  right  of  the 
public  to  use  the  railroad's  facilities  and  to  demand  service  of  it,  rather 
than  the  extent  of  its  business,  is  the  real  criterion  determinative  of  its 
character.  In  this  case  the  railway  company  cannot  limit  the  right  of 
any  shipper  to  use  its  facilities,  and  the  facts  that  the  shipper  must  con- 
tract for  its  service  through  the  agency  of  another  company  is  immaterial. 
The  fact  that  any  shipper  can  make  a  contract  by  virtue  of  which  the 
railway  company  under  its  tariffs  is  obliged  to  render  the  service  con- 
tracted for  is  the  material  thing.  This  rule  was  laid  down  by  this  court 
prior  to  the  enactment  of  the  amendment  in  question,  and  we  see  no 
reason  why  it  should  be  overruled  or  amended.  Neither  do  we  think 
the  principle  that  a  railroad  may  be  a  common  carrier  of  merchandise, 
but  is  not  a  common  carrier  of  common  carriers  of  merchandise  (Dono- 
van V.  Penn.  R.  Co.,  120  Fed.  215,  57  C.  C.  A.  362,  61  L.  R.  A.  140. 
and  Pullman  Palace  Car  Co.  v.  l^issouri  Pac.  Ry.  Co.,  115  U.  S.  587,  6 
Sup.  Ct  194,  29,  L.  Ed.  499,  and  Express  Cases,  117  U.  S.,  1  Sup.  Ct.  542, 
628,  29  L.  Ed.  791)  is  in  any  way  applicable.  The  railway  company  con- 
tracts and  holds  itself  out  by  its  tariffs  as  bein^  ready,  able,  and  willing 
to  perform  the  service  of  delivering  to  destination  all  persons  and  prop- 
erty delivered  to  it  in  cars,  and  for  such  service  it  receives  compensation. 
Manifestly  what  it  receives  compensation  for  is  the  transportation  of 
persons  and  property. 
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[12]  It  appears  that  the  railway  company  accepted  the  provisions  of 
the  Workmen's  Compensation  Act,  and  that  since  its  enactment  many 
adjustments  have  been  made  with  its  employees  in  accordance  with  its 
provisions.  While  this  practical  construction  of  the  act  given  it  by 
the  Industrial  Commission  might  be  of  weight  if  the  meaning  of  the 
statute  were  doubtful,  a  practical  construction,  however  long  adhered  to, 
cannot  ovearide  the  plain  terms  of  the  statute.  Smith  v.'  State,  161 
Wis.  588,  155  N.  W.  109;  Burkhardt  M.  &  E.  P.  Co.  v.  Hudson,  162 
Wis.  361,  156  N.  W.  1011. 

[13]  The  trial  court  found  itself  bound  by  the  established  rule  that 
findings  of  fact  of  the  Industrial  Commission  must  be  upheld  if  supported 
by  any  substantial  credible  evidence.  This  is  an  incorrect  application 
of  the  rule.  The  question  involved  here  is  not  one  of  fact  but  of  law.  The 
amount  of  business  done  and  the  method  of  transacting  it  are  questions 
of  fact;  whether  the  business  so  transacted  is  that  of  a  common  carrier 
or  a  private  carrier  is  a  question  of  law^,  and  courts  are  not  bound  by 
the  decisions  of  administrative  bodies  in  regard  to  constitutional  and 
legal  questions.  Wisconsin  Telephone  Co.  v.  Railroad  Commission,  162 
Wis  383,  156  N.  W.  614,  L.  R.  A.  1916E,  748. 

[14]  It  is  also  argued  that  the  appellant  by  appearing  before  the 
Industrial  Commission  waived  his  right  to  object  to  the  jurisdiction  of 
the  commission.  If  the  Industrial  Commission  had  no  jurisdiction  of 
the  subject-matter,  which  is  the  question  here  involved,  there  being  no 
claim  that  the  employee  had  accepted  the  provisions  of  the  act  as  amended, 
the  parties  could  not  even  by  stipulation  confer  jurisdiction.  15  C.  J. 
802,  par.  101,  and  cases  cited. 

[15]  After  the  enactment  of  chapter  50  of  the  Laws  of  1911  the 
railway  company  elected  to  come  under  the  act  As  the  act  then  stood, 
this  brought  employees  under  the  act  unless  they  filed  a  withdrawal. 
The  plaintiff  never  filed  a  withdrawal,  but  his  employment  with  the 
railway  company  was  intermittent,  although  during  the  greater  part  of 
the  time  since  1911  he  has  been  employed  by  the  railway  company.  The 
act  as  it  stood  at  the  time  of  plaintiflTs  injury  provided  that  it  should 
not  apply  to  employees  of  a  railroad  company  operating  a  steam  railroad 
as  a  common  carrier,  "unless  both  employer  and  employee  shall  specifi- 
cally in  writing  have  voluntarily  accepted  the  provisions  of  said  sections 
(the  Compensation  Act)  and  have  filed  notice  thereof  with  the  Industrial 
Commission,"  etc. 

Where  ihe  employment  has  not  been  continuous  and  no  election  has 
been  filed  by  the  employee  subsequent  to  the  amendment,  the  employee 
is  not  subject  to  the  provisions  of  the  act  Whether  or  not  he  would  be 
if  his  employment  had  been  continuous  we  do  not  decide.  The  fact  that 
the  plaintiff  may  have  been  under  the  Compensation  Act  by  reason  of 
the  election  of  the  railway  company  made  prior  to  the  amendment  is 
not  sufficient  to  place  him  under  the  act  as  amended,  under  the  facts  and 
circumstances  in  this  case.  It  appears  that  the  railway  company  has 
elected  to  be  subject  to  the  act  as  amended.  If  any  one  or  sjl  of  the 
employees  desire  the  benefit  of  the  act,  an  election  may  be  filed  and 
notice  given,  and  as  to  any  injury  occurring  subsequently  the  act  will 
apply. 

The  judgement  of  the  cricuit  court  is  reversed  and  the  cause  is  re- 
manded, with  directions  to  enter  judgment  setting  aside  the  award  and 
directing  dismissal  of  the  application. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

Ninth  Circuit. 


ALASKA  TREADWELL  GOLD  MINING  CO. 

V. 

CRINIS.   (No.  3212.)* 

2.  MASTER   AND  SERVANT— EVIDENCE  OF   RELATION— MA- 

TERIALITY. 

In  an  action  against  a  mining  company  for  compensation  for  the  death 
of  an  employee,  on  the  issue  whether  deceased  was  an  employee  of  defend- 
ant the  pay  roll  of  another  company,  made  out  by  a  booldceeper,  and 
which  deceased  did  not  sign  nor  see,  held  properly  excluded  as  immaterial. 
.  (For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  404.) 

3.  MASTER  AND  SERVANT— NOTICE  OF  ACQDENTS— ALASKA 

COMPENSATION  LAW. 

Provision  of  Alaska  Workmen's  Compensation  Law,  §  9,  requiring 
an  employer  who  has  been  furnished  by  the  employee  with  the  names 
and  addresses  of  his  beneficiaries  to  notify  them  of  his  death,  held  to 
apply  to  an  employer  which,  with  other  companies,  hired  men  through  a 
common  agent,  who  was  furnished  with  such  statement 

(For  other  cases,  see  Master  and  Servant^  Dec*  Dig.  §  397%,  new,  vol. 
7  A,  Key-No.  series.) 

In  Error  to  the  District  Court  of  the  United  States  for  Division  No. 
1  of  the  District  of  Alaska;  Robert  W.  Jennings,  Judge. 

Action  at  law  by  Catherine  Crinis  against  the  Alaska  Treadwell  Gold 
Mining  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Hellcnthal  &  Hellenthal,  of  Juneau,  Alaska,  for  plaintiff  in  error. 
J.  H.  Cobb,  of  Juneau,  Alaska,  for  defendant  in  error. 

Before  Gilbert,   Ross,   and   Hunt,   Circuit  Judges. 

Hunt,  Circuit  Judge.  Section  9  of  the  Alaska  Compensation  Act 
(Session  Laws  Alaska  1915,  p.  146),  provides  that,  where  a  person  claims 
to  be  a  benehciaiy  entitled  to  compensation  under  the  act,  such  beneficiary 
or  some  one  in  his  or  her  behalf  shall  within  120  days  from  and  after 
the  death  of  such  employee  serve  a  written  notice  upon  the  employer, 
which  notice  shall  contain  the  name  and  address  of  the  person  claiming 
to  be  such  beneficiary,  the  relationship  existing  between  such  beneficiary 
and  the  deceased,  and  certain  other  matters  not  now  material.  It  is  also 
provided  that: 

"Such  notice  shall  be  liberally  construed  and  no  claim  for  compensa- 
tion sho!!  be  denied  because  of  any  defect  in  the  notice,  provided  it 
appears  that  a  notice  was  served  with  a  bona  fide  intention  to  comply 
with  the  provisions  of  this  act." 

After  providing  for  a  method  of  service  upon  the  employer  the 
section  ends  with  the  following  sentence : 

"♦    ♦    ♦    Except  in  the  cases  in   this  section  otherwise  expressly 

♦  Decision  rendered,  February  3,  1919.    255  Fed.  Rep.  810. 
Vol.  ni — Comp.  t4. 
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provided,  no  action  or  other  proceeding  to  recover  such  compensation 
shall  be  brought  or  maintained,  nor  shall  any  claim  for  such  compensa- 
tion be  filed  or  allowed  as  hereinafter  provided  unless  such  notice  shall 
have  been  served  in  the  manner  and  within  the  time  herein  provided." 

In  the  complaint  filed  by  Catherine  Crinis,  widow  of  Nicholas  P. 
Crinis,  it  was  set  up  that  Nicholas  Crinis  was  killed  about  June  30, 
1916,  while  in  the  employ  of  the  Alaska  Treadwell  Gold  Mining  Com- 
pany, and  left  a  widow  and  five  children;  the  children  being  under  the 
age  of  16  years.  There  was  no  allegation  that  any  notice  of  claim  had 
been  served  upon  the  defendant.  The  mining  .company  demurred,  but 
the  court  overruled  the  demurrer.  The  matter  went  to  trial  upon  the 
direct  issue  whether  Nick  Crinis  at  the  time  of  his  death  was  an  employee 
of  the  defendant  mining  company. 

In  the  course  of  the  trial  defendant  offered  to  prove  that  no  notice 
had  been  served  upon  it  by  the  plaintiff  or  any  one  in  her  behalf  stating 
that  she  was  a  beneficiary.  The  court  excluded  such  evidence  upon  the 
ground  that  that  was  not  part  of  the  right,  but  was  a  matter  of  affirmative 
defense,  which  had  not  been  pleaded  in  the  answer  of  the  mining  company. 
The  jury  found  specially  that  at  the  time  of  his  death  Crinis  was  an 
employee  of  the  Alaska  Treadwell  Gold  Mining  Company.  Judgment 
was  entered  in  favor  of  the  plaintiff,  and  by  writ  of  error  the  case  is 
brought  here  for  review. 

[1]  Error  is  assigned  because  the  court  in  the  course  of  the  exam- 
ination of  several  of  the  plaintiffs  witnesses  permitted  them  to  answer 
questions  substantially  in  this  form: 

"What  was  Crinis'  occupation,  and  in  whose  employ  was  he  at  the 
time  he  was  killed?" 

Consklering  the  issue,  we  think  the  court  should  have  sustained  ob- 
jections to  the  questions.  But  inasmuch  as  the  witnesses  testified  in 
detail  as  to  where  and  how  the  miners  were  employed,  who  paid  them 
their  wages,  what  the  method  of  transacting  business  was,  who  was 
president  and  who  was  employment  agent  of  the  several  mining  companies 
of  which  group  the  plaintiff  in  error  was  one,  there  was  no  prejudice 
to  the  rights  of  the  plaintiff  in  error.  It  was  in  evidence  that  plaintiff 
in  error,  the  Alaska  United  Gold  Mining  Company,  and  the  Alaska 
Mexican  Gold  Mining  Company  had  the  same  officers  and  were  intimately 
associated  in  business  conduct;  that  purchases  were  made  by  the  com- 
panies from  the  Alaska  Treadwell  Company;  that  the  Alaska  Treadwell 
acted  as  a  banker ;  that  the  offices  of  the  several  companies,  are  combined ; 
that  the  bookkeeping  is  all  done  in  one  department  and  one  place,  and 
the  cash  all  disbursed  by  one  man,  each^  company  contributing  to  the 
Treadwell  Company  the  amount  of  cash  the  Treadwell  Company  has 
advanced  on  its  account.  The  men  were  employed  by  one  employment 
agent,  whose  office  had  but  a  single  sign,  "Employment  Office"  over  the 
door,  and  the  men  were  then  directed  as  to  what  mines  they  were  to 
work  in.  Crinis  was  killed  in  the  Ready  Bullion  mine,  operated  by  the 
Alaska  United  Gold  Mining  Company  and  was  paid  some  money  by  that 
company  very  shortly  before  his  death.  As  all  these  matters  bore  upon 
the  issue  whether  or  not  deceased  was  an  empk>yee  of  the  plaintiff  in 
error,  and  the  court  carefully  instructed  the  jury  that  the  issue  was 
whether  Crinis  was  an  employee  of  the  plaintiff  in  error  or  of  the 
Alaska  United  Company,  the  answers  which  became  opinions  of  the 
witnesses  that  the  deceased  was .  in  the  "employ"  of  the  plaintiff  in 
error  at  th«  time  of  his  death  could  not  have  misled  the  jury. 

.  [2]  It  is  said  that  the  court  erred  in  refusing  the  offer  of  the  pay 
roll  of  the  Alaska  United  Gold  Mining  Company.  Counsel  for  the 
plaintiff  below  objected  to  the  introduction  of  this  paper  because  it  was 
not  signed  by  Nick  Crinis,  and  he  particularly  objected  to  all  of  the  pay 
roll  except  for  the  months  of  June  and  July,  1916.  We  think  the  court 
correctly  excluded  the  pay  roll,  because  it  did  not  bear  the  signature  of 
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Crinis.  He  never  saw  it;  it  was  made  up  by  the  bookkeeper  of  the 
Alaska  United  Gold  Mining  Company.  It  was  immaterial.  Further- 
more, counsel  for  the  plaintiff  below  in  his  final  objection  did  not  at- 
tempt to  exclude  the  offer  of  such  pay  rolls  for  June  30th  and  July  1st, 
but  counsel  for  plaintiff  in  error  made  no  further  attempt  to  have  the 
pay  roll  of  these  particular  dates  put  before  the  jury,  and  the  court  made 
its  ruling  as  to  the  whole  pay  roll  which  evidently  covered  a  long  period 
of  time. 

[3]  It  is  contended  that  failure  by  the  beneficiary  or  some  one  in 
her  behalf  to  serve  notice  called  for  by  the  statute  precluded  the  filing 
or  allowance  of  any  claim  for  compensation,  as  well  as  any  actiop  to 
recover  such  compensation.  We  are  convinced  that  the  plaintiff  in 
error  cannot  take  'advantage  of  this  point  and  for  this  reascm.  The 
plaintiff  in  error,  as  well  as  the  other  mining  companies  heretofore 
referred  to,  had  a  common  employment  agent.  He  testified  that  Nick 
Crinis  at  the  time  of  his  death  was  not  in  the  employ  of  the  Alaska 
Treadwell  Company;  that  there  had  been  furnished  to  witness  as  em- 
plo3rment  agent,  through  the  foreman  of  the  Ready  Bullion  mine,  a  card 
statement  showing  the  names  of  those  who  would  be  entitled  to  benefits 
under  the  provisions  of  the  statute  herein  involved  in  case  he  should 
die  as  a  result  of  an  injury  received  by  him  arising  in  the  course  of 
his  employment.  This  statement  appeared  to  be  signed  by  Nick  Crinis. 
although  in  the  opinion  of  the  employment  agent  Crinis  himself  did  not 
make  the  signature.  However  that  may  have  been,  the  emplo3rment  agent 
certified  that  the  answers  to  the  questions  on  the  card  had  been  made 
by  Crinis  in  his  presence,  and  undoubtedly  the  card  was  accepted  and 
Rled  b]^  the  employment  agent,  representing  his  principals,  as  to  who  the 
beneficiaries  of  Crinis  would  be  in  case  of  his  death. 

The  first  paragraph  of  section  9  of  the  statute  provides  that  every 
employee,  when  he  is  employed,  or  thereafter,  shall  furnish  a  written 
Matement  showing  the  names  of  the  persons  who  would  be  entitled  to 
benefits  under  the  provisions  of  the  act,  in  case  he  should  die.  In  all 
cases  where  the  statement  referred  to  is  furnished  the  employer  by  the 
employee,  the  employer  shall,  if  the  employee  be  killed  as  a  result  of  an 
injury  received  in  the  course  of  his  empoyment,  notify  each  beneficiary 
named  in  the  last  statement  of  the  fact  of  such  death.  The  form 
of  notice  is  included  in  the  statute,  and  it  is  provided  that  a  failure 
on  the  part  of  the  empk)yee  to  supply  the  employer  with  a  statement 
as  provided  shall  not  work  a  forfeiture  of  the  right  of  his  beneficiaries 
to  benefits  under  the  statute,  but  shall  relieve  the  employer  of  all 
obligation  to  give  to  any  of  the  beneficiaries  of  such  deceased  employee 
notice  of  the  fact  that  the  employee  is  dead.  The  statute  continues: 
"In  cases  where  the  employer  shall  have  been  furnished  with  such 
statement  or  statements  and  shall  fail  to  notify  the  beneficiaries  therein 
named  as  shown  by  the  last  statement  furnished,  within  the  time  and 
in  the  manner:  ♦  ♦  ♦  Provided,  such  beneficiaries  who  have  not  been 
so  notified  shall  have  the  right  to  notify  the  employer  of  their  claim 
to  benefits  and  file  claims  and  prosecute  actions  or  other  proceedings 
for  the  recovery  thereof,  notwithstanding  the  fact  that  such  notice 
was  not  served  a's  hereinafter  provided  within  the  period  of  120  days 
from  and  after  the  time  that  the  employee  became  deceased." 

Now,  if  Crinis  when  he  was  killed  was  an  employee  of  the  Alaska 
Treadwell  Company,  and  the  verdict  of  the  jury  is  that  he  was,  and 
Ihe  statement  already  referred  to  was  accepted  by  the  employment  agent 
of  that  company  acting  for  sudi  principal,  then  we  have  a  situation  where 
the  Alaska  Treadwell  Company,  employer,  failed  to  notify  the  beneficiaries 
named  in  the  statement  within  the  time  required  by  the  statute,  or  at 
all,  after  the  employee  wasJcilled,  in  which  event  the  beneficiaries  named 
in  the  statement  and  who  were  not  notified  had  the  right,  not  only  to 
notify  the   employer   of   their   claims   and   to   file   claims,   but   also   to 
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"prosecute  actions  or  other  proceedings  for  the  recovery  thereof/'  not- 
withstanding the  fact  tiiat  notice  to  the  employer  was  not  served  within 
120  days  from  and  after  the  time  that  Crinis,  the  employee*  was  killed. 

Counsel  have  urged  that,  if  it  is  held  the  Alaska  Treadwell  Company 
is  liable  under  the  circumstances  of  the  case,  it  is  to  hold  practically  that 
the  plan  under  which  the  several  mining  companies  referred  to  are 
operated  must  be  abandoned.  We  cannot  agree  that  any  such  result 
must  follow  a  general  plan  of  employment  of  the  same  persons  as 
officers  by  the  several  mining  companies.  It  would  seem  to  be  quite 
simple  for  such  an  employment  agent,  when  he  acts  in  employing  a  man, 
to  make  it  perfectly  plain  to  the  employee  for  which  company  the  agent 
is  acting,  and  for  which  the  employee  is  to  work. 

Judgment  affirmed. 


SUPREME  COURT  OF  CALIFORNIA. 


SAN  FRANCISCO-OAKLAND  TERMINAL  RYS. 

V. 

INDUSTRIAL  ACQDENT   COMMISSION.     (S.   F.  8921.)* 

1.  MASTER  AND  SERVANT— FINDINGS  OF  INDUSTRIAL  AC- 

CIDENT -COMMISSION— REVIEW. 

Findings  of  fact  by  the  Industrial  Accident  Commission  on  conflicting 
evidence  are  conclusive  on  the  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].)       ^ 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— RELATION— "EMPLOYEE." 

Where  one  carrier  employed  a  watchman  at  a  crossing  and  another 
company  operating  a  parallel  track  paid  one-half  of  salary  of  watchman, 
who  acted  for  both  companies,  relation  of  employer  and  employee,  within 
the  meaning  of  the  Workkmen's  Compensation  Act,  existed  between 
each  railroad  and  watchman. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  361.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

3.  MASTER.  AND  SERVANT— FEDERAL  EMPLOYERS'  LIABIL- 

ITY ACT— JURISDICTION  OF  ACCIDENT  COMMISSION. 

Where  Interstate  and  intrastate  carriers  had  parallel  tracks,  and 
each  paid  half  of  salary  of  a  watchman  at  a  crossing,  and  watchman 
was  killed  by  a  train  of  interstate  carrier  at  a  time  when  a  train  also 
came  by  for  intrastate  carrier,  jurisdiction  of  state  Industrial  Accident 
Commission  was  not  lost  as  to  intrastate  carrier  by  reason  of  federal 
Employers'   Liability  Act    (U.   S.   Comp.   St   §§   8657-8665). 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  365.) 

5.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 
ACrr-^RELEASE. 

Where  watchman  was  killed  while  acting  at  a  crossing  for  both  an 
intrastate  and  an  interstate  carrier,  and  his  wife  executed  a  written  re- 
lease to  interstate  carrier  in  consideration  of  >i  certain  amount,  release,  in 

♦  Decision  rendered,  March  4,  1919.    179  Pac  Rep.  386. 
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so  far  as  any  claim  under  the  Workmen's  Compensation  Act  was  con- 
cerned, was  invalid  as  against  the  intrastate  carrier,  where  it  did  not 
provide  for  i>ayment  of  full  compensation  in  accordance  with  provisions 
of  act  and  was  never  approved  by  commission. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  382.) 

In  Bank. 

Proceedings  under  the  Workmen's  G>mpensation  Act  by  Abigail  M. 
Robinson  to  obtain  compensation  for  the  death  of  her  husband,  Wash- 
ington L.  Robinson,  opposed  by  the  San  Francisco-Oakland  Terminal 
Railways,  employer.  There  was  an  award  in  favor  of  the  applicant,  and 
the  employer  brings  certiorari.    Award  affirmed. 

W.  H.  Smith,  of  Oakland,  for  petitioner. 

Christopher  M.  Bradley,  of  San  Francisco,  for  respondent. 

Angellotti,  C.  J.  This  is  a  proceeding  in  certiorari  having  for  its 
purpose  the  annulment  of  an  award  in  favor  of  Abigail  M.  Kobinson 
against  petitioner  for  death  benefit  and  burial  expense  on  account  of  the 
death  of  her  husband,  Washington  L.  Robinson,  who  was  killed  as  the 
result  of  an  accident  occurring  in  the  course  of  his  employment  and 
arising  out  of  his  emptoyrnent  as  a  crossing  watchman  at  the  crossing 
of  Shattuck  avenue  and  Bancroft  way,  in  the  city  of  Berkeley. 

The  proceeding  before  the  coiftmission  was  against  both  petitioner 
and  the  Southern  Pacific  Company,  upon  the  theory  that  they  were  both 
the  employers  of  deceased.  The  findings  of  the  commission  substantially 
declare  that  on  January  20,  1918,  deceased  "was  in  the  service,  other 
than  as  an  independent  contractor,  jointly  of  defendants  ♦  ♦  *  as  a 
flagman  at  a  certain  street  crossing^';  that  his  duties  in  said  employment 
were  to  warn  and  signal  indiscriminately  the  operators  of  the  trains  of 
both  defendants  as  to  vehicles  and  pedestrians  at  or  approaching  said 
street  crossing  and  to  warn  and  signal  pedestrians  and  the  drivers  of 
vehicles  as  to  the  approach  at  said  crossing  of  the  trains  of  both  defend- 
ants; that  at  the  said  time  and  place^  while  engaged  in  rendering  service 
for  both  of  said  defendants,  the  employee  sustained  an  injury,  to  wit, 
he  was  struck  accidentally  bv  a  passing  train  of  said  Southern  Pacific 
Company  while  engaged  m  flagging;  that  such  injury  arose  out  of  and 
in  the  course  of  "his  joint  emplojrment  by  said  defendants"  and  was 
proximately  caused  thereby;  "that  said  injury  proximately  caused  death 
on  the  23d  day  of  January,  1918,"  and  **that  the  earnings  of  the  employee 
in  said  employment  at  said  time  were  $45  per  month,  one-half  whereof 
was  paid  by  each  defendant"  It  was  furtliner  found  that  the  system  of 
the  Southern  Pacific  Company  at  said  crossing  was  "at  all  times  engaged 
indistinguishably  in  interstate  and  suburban  traffic,  and  therefore  as  to 
said  defendant  the  employee  was  engaged  in  interstate  commerce,"  with 
the  result  th^t  as  to  the  Southern  Pacific  Company  the  commission  was 
without  jurisdiction.  The  award  therefore  was  made  solely  against 
petitioner. 

We  construe  these  findings  as  sufficiently  declaring  that  at  the  time 
of  the  accident  deceased  was  in  the  employ  of  both  defendants,  that  at 
the  time  of  the  accident  he  was  actually  engaged  in  rendering  service  for 
both  of  the  defendants,  and  that  his  injury  arose  out  of  and  in  the  course 
of  said  employment  while  rendering  such  service.  They  sufficiently  show 
the  relation  of  employer  and  employee  within  the  meanmg  of  the  "Work- 
men's Compensation,  Instirance  and  Safety  Act"  (St  1917,  p.  831),  which 
defines  an  employer  as  one  "who  has  any  person  in  service  under  any 
appointment  or  contract  of  hire,  ♦  ♦  ♦  express  or  implied,  oral  or" 
written  ♦  ♦  ♦"  (section  7),  and  an  employee  as  "every  person  in  the 
service  of  an  employer  as  defined  by  section  seven  hereof  under  any 
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^■. 
appointment  or  contract  of  hire,     *    »    ♦    express  or  implied,  oral  or 
written    ♦    ♦    ♦"  (section  8),  as  well  as  under  the  general  law. 

It  is  earnestly  urged  that  the  evidence  received  by  the  commission 
fails  to  furnish  any  support  for  a  conclusion  that  the  relation  of  em- 
ployer and  employee  existed  between  petitioner  and  deceased,  or  that 
deceased  was  injured  while  engaged  in  any  service  for  petitioner.  The 
situation  in  this  connection  was  as  follows : 

Both  petitioner  and  the  Southern  Pacific  Company  operated  suburban 
electnc  lines  to  and  through  parts  of  Berkeley;  the  interstate  character 
of  the  Southern  Pacific  Company  being  based  on  the  fact  that  interstate 
passengers  and  freight,  as  well  as  United  States  mail,  were  carried  on  its 
trains.  At  and  near  the  place  of  the  accident  the  tracks  of  both  com- 
panies are  along  Shattuck  avenue,  a  street  running  in  a  northerly  and 
southerly  direction.  Each  company  has  two  tracks,  and  the  four  are 
parallel,  the  two  Southern  Pacific  Company  tracks  being  on  the  westerly 
side  of  the  avenue,  and  there  being  about  15  feet  between  the  two  sets 
of  tracks.  These  tracks  run  along  Shattuck  avenue,  across  its  inter- 
section with  Bancroft  way,  and  then  on  along  Shattuck  avenue  northerly. 
Just  across  this  intersection,  on  the  northerly  side,  is  a  stopping  place  or 
station  for  both  systems.  The  evidence  shows  very  clearly  that,  acceding: 
to  a  request  of  the  Berkeley  authorities  made  for  the  purpose  of  giving 
protection  to  pedestrians  and  vehicles  passing  over  the  tracks  of  the 
two  companies  at  certain  street  crossings,  including  that  of  Shattuck 
avenue  and  Bancroft  way,  the  two  companies  had  entered  into  an  oral 
tmderstanding  several  years  before  tinder  which  the  Southern  Pacific 
Company  was  to  place  crossing  watchmen  at  such  crossings,  and  bill  one- 
half  the  wages  of  such  watchmen  to  petitioner.  This  arrangement  had 
been  faithfully  complied  with  from  the  time  it  was  made  up  to  and 
including  the  time  of  the  accident,  and  the  Southern  Pacific  Com- 
pany had  each  month  rendered  its  bill  to  petitioner  for  one-half 
the  wages  of  each  man  so  employed,  and  petitioner  had  each 
month  paid  such  bill.  At  the  time  of  the  accident  and  for  some 
weeks  prior  thereto  deceased  was  the  crossing  watchman  so  installed  at 
the  Shattuck  a  venue- Bancroft  way  crossing.  While  the  two  systems  of 
railroad  were  absolutely  separate  and  distinct,  the  duties  of  these  watch- 
men were  absolutely  the  same  as  to  each,  and  they  were  so  instructed. 
But  they  were  directly  selected  and  employed  by  the  Southern  Pacific 
Company,  were  carried  on  the  pay  roll  of  that  company  for  all  of  their 
wages,  were  directly  paid  all  of  their  wages  by  that  company,  were  under 
the  supervision  of  that  company  in  the  performance  of  their  duties,  and 
that  company  alone  exercised  directly  the  power -of  discharge,  though  it 
was  admitted  that  such  power  would  be  exercised  as  to  any  watchman 
whose  discharge  was  insisted  on  by  petitioner. 

The  accident  occurred  about  5:57  p.  m.  on  January  20,  1918.  Trains 
of  both  companies  going  north  arrived  at  the  Shattuck  avenue-Bancroft 
way  station  about  the  same  time;  petitioner's  train  being  a  little  ahead 
of  the  other.  Deceased  was  standing  near  the  west  rail  of  the  track  of 
the  Southern  Pacific  Company,  on  which  the  train  of  that  company  ap- 
proached, facing  east,  apparently  in  the  discharge  of  his  duties  as  cross- 
ing watchman,  and  apparently  looking  in  the  direction  of  petitioner's  train. 
The  evidence  is  not  entirely  in  accord  as  to  the  relative  position  of  the 
trains  at  the  moment  of  the  accident,  but  in  view  of  the  findings  we 
must  consider  it  in  the  light  most  favorable  to  the  claimant.  According 
to  some  of  the  evidence,  the  trains  came  in  practically  together,  the 
head  of  petitioner's  train  being  only  about  half  a  car  length  ahead  going 
"into  the  station,"  and  stopped  at  the  same  time  in  that  relative  position. 
Deceased  was  apparently  standing  too  near  the  Southern  Pacific  Com- 
pany track,  and  was  struck  by  the  first  car,  and  thus  received  his  injury. 

[1]  The  evidence  is  in  such  condition  as  to  fairly  warrant  a  conclusion 
that  at  the  time  of  the  accident  deceased  was  actually  engaged  in  his  duties 
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as  crossing  watchman  with  reference  to  the  two  trains  which  were  then 
arriving,  and  so  was  actually  engaged,  as  found  by  the  commission,  in 
Rndering  ser^'ice,  in  the  course  of  his  emplo3rment,  for  both  of  the 
defendants.  It  is  true  that  there  was  other  evidence  tending  to  show 
that  petitioner's  train  had  arrived  earlier  than  indicated  by  the  evidence 
above  referred  to,  and  that  the  duties  of  deceased  in  connection  therewith 
had  ended  before  the  accident,  but,  upon  the  whole  case,  that  was  a 
question  of  fact  for  the  commission,  and  its  finding  is  conclusive  in  so 
far  as  the  courts  are  concerned. 

[2]  We  are  also  of  the  opinion  that,  upon  the  facts  we  have  stated, 
the  commission  correctly  held  that  deceased  was  in  the  employ  of  both 
companies,  and  that  therefore  the  relation  of  employer  and  employee 
existed  between  deceased  and  petitioner.  This  appears  to  us  to  necessarily 
be  the  result  of  the  arrangement  between  the  companies  and  their  course 
of  conduct  thereunder.  The  deceased  was  engaged  to  perform  his  service 
for  boUi  companies,  and  was  in  reality  paid  his  wages  by  the  two  com- 
panies, each  paying  one-half.  That  he  was  selected  for  this  service  by  the 
Sotithem  Pacific  Company,  was  placed  on  its  pay  roll  as  its  employee, 
was  under  its  supervision,  direction,  and  control,  and  was  given  his 
wages  by  it,  was  simply  the  result  of  the  arrangement  between  the  two 
companies  as  to  the  method  by  which  the  thing  contemplated  should  be 
done.  In  all  this,  including  the  contract  of  employment,  the  Southern 
Pacific  Company  was  acting  on  behalf  of  petitioner  as  well  as  itself,  and 
in  no  respect  as  an  independent  contractor.  We  cannot  see,  looking  at 
the  substance  of  the  transaction,  why  petitioner  and  deceased  did  not 
fully  measure  up  to  the  definitions  of  employer  and  ethployee  contained 
in  our  "Workmen's  Compensation,  Insurance,  and  Safety  Act."  That 
such  is  the  situation  under  the  general  law  to  which  it  has  been  held  "we 
must  look"  in  determining  such  questions  (see  En^loyers'  Liability,  etc., 
Co.  V.  Industrial  Accident  Commission,  177  Pac  273)  is  fully  sustained 
by  such  cases  as  Vary  v.  B.  C.  R.  &  M.  R.  Co.,  42  Iowa,  246,  and  Atlanta 
Coast  Lines  R.  Co.  v.  Tredwa/s  Adm'x,  120  Va.  735,  93  S.  E.  560.  None 
of  the  cases  cited  by  petitioner  is  in  |>oint  upon  such  facts  as  we  have  in 
this   case. 

[3,  4]  Although  petitioner  is  not  a  common  carrier  by  rail  engaged  in 
interstate  commerce,  it  is  claimed  that,  if  deceased  was  at  the  time  of 
the  accident  rendering  service  for  both  petitioner  and  the  Southern 
Pacific  Company,  which  w^  engaged  in  interstate  commerce,  his  service 
as  to  the  'atter  being  of  an  interstate  character,  that  character  must 
attach  to  the  whole  of  his  service,  and  thus,  in  view  of  the  federal  Em- 
ployers' Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S. 
Comp.  St.  §§  8657-86jS5])  exclude  the  jurisdiction  of  the  state  commission, 
even  as  to  the  petitioner,  which  is  not  engaged  in  interstate  commerce. 
This  claim  loses  sight  of  the  fact  that  the  service  as  to  each  company, 
though  confused  in  point  of  time  of  rendition,  was  absolutely  separate 
and  distmct  in  every  other  way.  For  one  company  he  was  doing  one 
thing,  and  for  the  other  company  an  entirely  different  and  distinct  thing, 
and  his  service  for  petitioner  had  no  element  of  an  interstate  character. 
The  claim  further  loses  sight  of  the  fact  that  the  jurisdiction  of  the  state 
commission  is  excluded  by  the  federal  Employers'  Liability  Law  only  as 
to  such  matters  as  are  covered  by  the  act,  and  necessarily  the  federal  act 
cannot  be  held  to  affect  the  rights  imder  the  state  law  of  an  employee  of 
a  cominon  carrier  by  railroad  in  no  way  engaged  in  interstate  commerce, 
or  the  rights  of  his  dependents  in  .the  event  of  his  death,  to  obtain  com- 
pensaHon  under  such  state  law  on  account  of  injuries  or  death  occurring 
in  the  course  of  his  employment  by  such  carrier,  and  arising  out  of  such 
employment. 

[5]  It  is  suggested,  though  not  argued  by  petitioner  in  his  briefs,  that 
a  release  given  t^  the  claimant  to  the  Southern  Pacific  Company  had  the 
effect  of  releasing  petitioner.    It  appears  that,  prior  to  the  commencement 
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of  this  proceeding  before  the  commission,  the  claimant,  in  consideration 
of  $250  paid  her  by  such  company,  executed  a  written  release  of  the  . 
company  from  all  claims  and  causes  of  action  on  account  of  the  death^ 
of  her  husband  This  amount  was  credited  by  the  compensation  to  peti> 
tioner  in  its  final  award,  thereby  reducing  the  full  compensation  of  $1,539 
by  $250.  The  release  did  not  "provide  for  the  pa3rment  of  full  compen- 
sation in  accordance  with  the  provisions  of  the  act,  and  it  was  never 
''approved  by  the  commission."  In  so  far  as  any  claim  under  the  Work- 
men's Compensation,  Insurance,  and  Safety  Act  is  concerned,  it  was 
therefore  invalid  (section  27),  and  it  is  material  only  in  considering  any 
claim  that  may  be  asserted  against  the  Southern  Pacific  Company  under 
the  federal  Employers'  Liabihty  Law. 

No  written  notice  was  served  on  petitioner  within  30  days  after  the 
injury  to  Robinson  stating  name  and  address  of  person  injured,  etc, 
as  required  by  section  15  of  the  Compensation  Act.  That  section  pro- 
vides, however,  "that  the  failure  to  give  any  such  notice  ♦  ♦  ♦  shall 
not  be  a  bar  to  recovery  under  this  act  if  it  is  found  as  a  fact  in  the 
proceeding  for  the  collection  of  the  claim  that  there  was  no  intention  to 
mislead  or  prejudice  the  employer  in  making  his  defense,  and  that  he 
was  not  in  fact  so  nrisled  or  prejudiced  thereby.*  The  commission  so 
found  in  this  proceeding.  Section  19  (d)  of  the  act  provides  that  prej- 
udice to  the  employer  bv  failure  of  the  employee  to  give  notice,  as  re- 
quired by  section  fifteen^'  is  an  affirmative  defense,  and  that  "the  burden 
of  proof  shall  rest  upon  the  employer  to  establish  them."  In  the  light  of 
these  provisions  it  certainly  cannot  be  held  that  the  finding  of  the 
commission  is  without  sufficient  support  in  the  evidence. 

What  we  have  said  disposes  of  all  points  in  the  briefs  as  to  which 
discussion  is  necessary.  ^ 

The  award' is  affirmed. 

We  concur:  Shaw,  J.;  Melvin,  J.;  Wilbur,  J,;  Lennon,  J.;  Lawlor, 
J.;  Ohiey,  J. 


DISTRICT  COURT  OF  APPEAL  OF  CALIFORNIA. 

FiEST  District,  Division  1,  California. 


GAMBLE 

V. 


SUPERIOR  COURT  IN  AND  FOR  ALAMEDA  COUNTY  et  al. 

(Civ.  2690.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENS  A  T I O  N— 

INDUSTRIAL  ACCIDENT  COMMISSION— AWARDI-STAY  OF 

EXECUTION. 

The  Industrial  Accident  Commission,  being  a  court  of  limited  jurisdic- 
tion, cannot  take  cognizance  of  an  application  for  an  order  staving  execu- 
tion on  a  judgment  entered  on  its  award  brought  by  one  who  had  not 
joined  in  any  proceedings  before  it  nor  had  questioned  the  validity  of  its 
award  prior  to  final  adjudication  and  affirmance  by  the  upper  courts. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  397.) 

^Decision  rendered,  Feb.  10,  1919.    Rehearing  denied  by  Supreme  Court 
Apnl  10.  1919.    179  Pac.  Rep.  717. 
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2.  MASTER  AND  SERVANT— JURISDICTION  OF  SUPERIOR 

COURT— RESTRAINING    ISSUANCE    OF    EXECUTION    ON 

AWARD  OF  INDUSTRIAL  ACCIDENT  COMMISSION. 

Equity  has  jurisdiction  of  a  suit  to  enjoin  a  successful  claimant  before 
the  Industrial  Accident  Commission  from  enforcing  the  award  by  execu- 
tion or  other  process. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [35^].) 

3.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  — 

JURISDICTION  TO  RESTRAIN  EXECUTION  OF  AWARD  OF 

INDUSTRIAL  ACCIDENT  COMMISSION. 

Tlie  superior  court  is  not  deprived  of  jurisdiction  to  restrain  execu- 
tion on  an  award  of  the  Industrial  Accident  Commission,  by  Workmen's. 
Compensation  Act,  §  84,  subsec.  "d,"  providing  that  no  court  shall  have 
jurisdiction  to  annual  any  order,  decision,  or  award  of  the  commission 
or  suspend  or  delay  the  operation  or  execution  thereof,  where  application 
is  mpde  by  a  srtranger  to  proceedings  before  the  commission  on  an  extrinsic 
showing  that  enforcement  of  the  judgnient* would  be  a  fraudulent  violation 
of  the  judgment  creditor's  contract  with  such  applicant. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3>^].) 

Petition  by  (korge  Gamble  against  the  Superior  Court  of  the  State 
of  California  m  and  for  the  County  of  Alameda  and  others  for  writ  of 
mandate  against  the  Superior  Court  and  its  judge,  and  against  the  Indus- 
trial Accident  Commission.  Petition  dismissed  as  to  Industrial  Accident 
Commission,  and  granted  as  to  the  Superior  Court  and  Judge. 

W.  G.  Deal  and  J.  Early  Craig,  both  of  San  Francisco,  for  petitioner. 

Frank  Mitchell,  Jr.,  of  Hayward,  for  respondent  Superior  Court, 
Alameda  County. 

Qiris.  M.  Bradley,  of  San  Frank:isco,  for  respondent  Industrial  Ac- 
cident Commission. 

Richards,  J.  This  is  an  application  for  a  writ  of  mandate  to  be  di- 
rected to  the  superior  court  of  the  county  of  Alameda  and  Hon.  Joseph 
S.  Koford,  one  of  the  judges  thereof,  commanding  said  court  and  judge  to 
entertain  and  pass  upon  the  merits  of  a  certain  action  pending  in  said'court, 
numbered  54504,  and  entitled  "(George  Gamble,  Plaintiff,  v.  Helen  Angus 
and  White  Gulch  Mining  (3o.,  a  Corporation,  Defendant,"  and  also  com- 
manding the  Industrial  Accident  Commission  of  the  state  of  California 
and  the  members  thereof  to  stay  execution  upon  a  certain  award  and  the 
Judgment  entered  thereon  in  a  certain  proceeding  instituted  by  said  Helen 
Angus^  before  said  commission,  fixing  at  the  sum  of  $5,000  the  liability  of 
the  said  White  Gulch  Mining  Company,  a  corporation,  for  the  death  of 
her  husband  as  an  emjdoyee  of  said  corporation. 

The  facts  upon  which  the  petitioner  relies  for  the  relief  sought  in 
this  application  are  briefly  these:  Wm.  Angus  was  prior  to  October  30, 
1914,  the  president  and  superintendent  of  the  White  Gulch  Mining  Com- 
panjr,  of  which  the  Pacific  Coast  Casualty  Company  was  the  insurance 
carrier.  On  said  last  named  date  said  William  Angus  met  with  an  ac- 
cident while  in  the  employ  of  said  mining  company  from  which  his  deatii 
ensued.  He  was  at  that  time  the  owner  of  12,000  of  tl^e  total  issue  of  100,- 
000  shares  of  the  capital  stock  of  said  mining  corporation,  which  was  com- 
munity property,  and  to  the  ownership  of  which  his  widow,  Helen  Angus, 
in  due  court  of  probate  succeeded.  Within  the  time  allowed  by  the  Work- 
men's Compensation  Act  (St.  1913,  p.  279),  said  Helen  Angus  instituted 
proceedings  before  the  Industrial  Accident  Commission  jigainst  said  White 
(jtilch  Mining  Company  and  its  insurer  to  fix  liability  for  the  death  of 
her  husband.    While  said  proceeding  was  pending  before  the  commission 
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Helen  Angus  offered  tcusell  her  said  holding  of  stock  in  said  corporatioo 
to  George  Gamble,  the  petitioner  herein,  for  the  sum  of  $7,500,  but  said 
Gamble  informed  said  Helen  Angus  that  he  would  not  imrchase  said  stock 
if  said  White  Gulch  Mining  Co.  was  required  to  pay  anything  oo  account 
of  any  liability  growing  out  of  the  death  of  her  husband ;  whereupon  said 
Helen  Angus  represented  and  promised  to  said  petitioner  that  she  would 
not  look  to  said  White  Gulch  Mining  Company  for  or  on  account  of  said 
liability;  and,  relying  upon  her  representations  and  promises  in  that  re- 
gard, the  petitioner  purchased  her  said  stock,  pa)ring  therefor  the  sum  of 
|7,500,  and  he  is  still  the  owner  and  holder  of  said  stock.  That,  notwith- 
standing her  said  representations  and  promises,  said  Helen  Angus  has 
proceeded  to  obtain  an  award  from  said  commission  against  said  White 
Gulch  Mining  Company  for  the  sum  of  $5,000,  and  has  proceeded  to  cause 
a' certified  copy  of  the  findings  of  the  commission  and  of  said  award  to 
be  filed  in  the  office  of  the  county  clerk  of  the  county  of  Mariposa,  and 
a  judgment  for  said  sum  against  the  said  White  Gulch  Mining  Company 
to  be  entered  thereon,  upon  which  judgment  she  now  threatens  to  have 
an  execution  issued  and  enforc^  a^inst  the  property  of  said  corpora- 
tion, to  the  petitioner's  irremediable  injury. 

The  foregoing  facts  were  presented  in  the  complaint  filed  in  the  su- 
perior court  of  the  county  of  Alameda  in  the  action  above  referred  to  as 
having  been  instituted  therein,  and  thereupon  petitioner,  as  plaintiff 
therein,  moved  said  court  for  the  issuance  of  a  preliminary  in- 
junction restraining  said  Helen  Angus,  as  one  of  the  defendants 
therein,  from  causing  to  be  issued  an  execution  upon  the  judgment 
entered  upon  the  award  of  the  commission,  and  taking  any  further  pro- 
ceedings for  the  enforcement  thereof.  The  Hon.  Joseph  S.  Koford,  as 
judge  of  said  court,  refused  to  consider  or  pass  upon  the  merits  of  said 
motion  upon  the  sole  ground  that  the  said  court  had  no  jurisdiction  of 
said  matter,  by  reason  of  the  provisions  of  subsection  "d"  of  section  84 
of  the  Workmen's  Compensation  Act ;  that  thereupon  the  petitioner  herein 
presented  an  application,  setting  forth  substantially  the  same  facts  to  the 
Industrial  Accident  Commission  praying  for  an  order  of  said  commission 
staying  execution  upon  said  judgment  entered  upon  its  award  as  aforesaid, 
but  said  commission  also  refused  to  entertain  said  application  upon  the 
ground  that  it  had  no  jurisdiction  in  relation  to  the  matters  set  forth 
herein.  Thereupon  the  proceeding  was  instituted  by  the  petitioner  herein. 

[1]  As  to  that  portion  of  this  petition  wherein  the  petitioner  seeks 
to  have  a  writ,  of  mandate  issued  directing  the  Industrial  Accident  Com- 
mission to  entertain  and  act  upon  the  matters  set  forth  in  his  application 
filed  with  that  body,  the  subject  may  be  briefly  dismissed.  We  are  entirely 
satisfied  that  the  attitude  of  said  commission,  as  set  forth  in  its  return 
herein,  is  based  upon  a  correct  view  of  the  powers  and  jurisdiction  of  that 
tribunal  under  the  act  of  its  creation;  that  it  is  a  court  of  limited  juris- 
diction, and  is  wholly  without  power  or  authority  in  matters  of  general 
jurisdiction  without  nie  scope  of  the  Workmen's  Compensation  Act;  that 
the  petitioner  herein,  not  having  been  a  party  to  any  proceeding  before 
said  commission  in  connection  with  its  award  in  favor  of  Helen  Angus 
and  against  the  White  Gulch  Mining  Company,  and  not  having  questioned 
the  vaJidity  of  said  award  prior  to  the  final  adjudication  of  the  same  by 
said  commission,  and  its  affirmance  by 'the  Supreme  Court  of  the  state  of 
California,  and  also  by  the  Supreme  Court  of  the  United  States,  the  said 
application  of  said  petitioner  was  in  the  nature  of  a  new  and  original  pro- 
ceeding based  upon  extrinsic  facts  appearing  upon  the  face  of  his  said 
application,  which  were  wholly  without  the  jurisdiction  of  the  commission 
to  hear  or  determine.  This  being  so,  the  application  herein  must  be  denied 
in  so  far  as  it  relates  to  the  respondent  Industrial  Accident  Commission 
and  the  members  thereof. 

[2]  In  so  far  as  the  application  herein  seeks  the  issuance  of  a  writ 
of  mandate  directing  the  superior  court  of  Alameda  county  and  the  said 
judge  thereof  to  entertain  and  hear  upon  the  merits  all  matters  arising 
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out  of  the  institution  and  pendency  before  it  of  the  case  of  Gamble  y. 
Angus  et  al..  No.  54504,  above  referred  to,  a  more  serious  question  is 
presented.  The  said  action  is  in  form  and  in  the  nature  of  the  relief  sought 
therein  an  equitable  proceeding,  wherein  the  plaintiff  seeks  to  have  the 
defendant  Helen  Angus  enjoined  from  proceeding  to  collect  by  execu- 
tion or  other  process  a  judgment  against  a  corporation  in  which  the  plain- 
tiff-is a  large  stockholder,  which  judgement  the  plaintiff  alleges  in  sub- 
stance to  have  been  obtained  by  fraud,  and  the  enforcement  of  which  will 
result  in  irremediable  injury  to  the  plaintiff.  *The  sufficiency  of  said  com- 
plaint as  a  pleading  is  not  before  us,  since  the  proper  forum  for  assault 
upon  it  by  way  of  demurrer  or  otherwise  is  the  court  wherein  the  action 
is  pending.  With  respect  to  said  action  we  are  of  the  opinion  that  it  is 
one  of  a  class  of  actions  which  courts  of  equity  have  heretofore  and  else- 
where taken  cognizance  of,  and  assumed  jurisdiction  and  power  to  grant 
relief  in.  Givin  v.  Times,  <ftc.,  Pr.  Co.,  114  Fed.  92,  52  C.  C.  A.  40.  It 
is,  however,  the  contention  of  the  remaining  respondent  herein,  the  sup- 
erior court  and  the  jud^e  thereof,  that  said  court  has  been  bereft  of  what- 
ever jurisdiction  it  might  have  formerly  possessed  in  matters  of  this 
character  by  virtue  of  the  terms  and  effect  of  subsection  "d"  of  section 
84  of  the  Workmen's  Compensation  Act,  which,  so  far  as  applicable  to 
the  question  before  us,  reads  as  follows : 

"No  court  of  this  state  (except  the  ^Supreme  Court  and  the  District 
Courts  of  Appeal  to  the  extent  herein  specified)  shall  have  jurisdiction  to 
review,  reverse,  correct  or  annual  any  order,  decision  or  award  of  the 
commission  or  to  suspend  or  delay  the  operations  or  execution  thereof,  or 
to  restrain  *  *  *  or  interfere  with  the  commission  in  the  performance 
of  its  duties." 

In  considering  the  application  to  be  given  the  foregoing  provision  of 
the  Workmen's  Compensation  Act  to  the  facts  of  the  case  before  us,  it  is 
to  be  noted  that  neither  the  Industrial  Accident  Commission  nor  any  of 
its  members  is  a  party  to  the  action  pending  in  the  said  superior  court, 
and  that  in  such  action  no  attempt  is  being  made  to  review,  reverse,  cor- 
rect, or  annual  any  order,  decision,  or  award  of  the  commission,  or  to 
restrain  or  interfere  with  the  commission  in  the  performance  of  its 
duties;  and  it  is  to  be  further  noted  that  said  action  has  not  been  in- 
stituted by  a  person  who  was  a  party  to  any  proceeding  before  said  com-, 
mission  or  to  any  award  which  it  has  made,  or  to  any  judgment  which 
has  been  obtained  upon  the  making  of  such  award;  nor  was  said  action 
brought  by  any  person  who  would  have  been  entitled  to  appear  before 
said  commission  in  the  said  proceeding  before  it,  or  to  apply  therein  for 
a  rehearing  or  reversal  of  its  award,  or  to  have  obtained  relief  therefrom 
by  way  of  a  writ  of  review  issued  otit  of  the  supreme  or  appellate  courts. 
The  question  before  us,  reduced  to  its  final  analysis,  is  as  to  whether 
the  phrases  in  the  foregoing  provision  of  the  Workmen's  Compensation 
Act  assuming  to  deny  to  the  courts  of  this  state  jurisdiction  "to  suspend 
or  delay  the  operation  or  execution  of  any  order,  deci^on,  or  award  of 
the  commission  is  to  be  given  such  breadth  of  application  as  to  cover  a 
case  wherein  a  stranger  to  the  proceeding  theretofore  pending  before  said 
commission  seeks  in  a  court  of  equity,  upon  a  showing  of  extrinsic  facts, 
to  restrain  %e  party  who  has  obtained  such  award  and  who  has  caused  to 
be  entered  a  judgment  thereon,  from  enforcing  such  judgment  by  execu- 
tion in  fraudulent  violation  of  her  contract  not  to  obtain  and  not  to  en- 
force such  award  and  judgment  to  the  plaintiff's  injury. 

[3]  We  are  of  the  opinion  that  a  reasonable  and  proper  interpre- 
tation of  this  clause  of  the  Workmen's  Compensation  Act  does  not  lead 
to  its  extension  thus  far;  for  to  hold  otherwise  would  be  to  so  construe 
it  that  no  agreement  or  arrangement  made  by  a  stranger  to  the  record 
with  the  applicant  obtaining  an  award  from  tKe  commission,  to  the  effect 
that  it  would  not  be  enforced  to  his  injury,  could  be  availed  of  in  a  court 
of  equity  otherwise  rightfully  empowered  to  enjoin  the  violation  of  such 
an  agreement.    Suppose,  for  example  that  the  party  obtaining  an  award 
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against  an  employer  enforceaUe  against  the  tatter's  property  should 
agree  with  another,  not  a  party  to  the  proceeding,  for  a  consideration  to 
be  applied  on  account  of  the  award,  to  release  a  certain  specified  portion 
from  the  employer's  said  property  from  the  effect  of  the  award  and 
of  any  execution  to  be  issued  thereon,  and,  having  received  such  con- 
sideration, should  proceed  to  levy  upon  such  released  property;  would 
the  person  thus  fraudulently  affected  be  powerless  to  seek  and  obtain 
relief  in  a  court  of  equity  by  virtue  of  this  clause  of  the  Workmen's 
Compensation  Act?  Or  that  the  execution  of  this  award  were  attempted 
to  be  levied  upon  property  standing  in  the  name  of  the  employer,  but  of 
which  the  entire  equitable  interest  and  ownership  was  in  another;  would 
that  other  be  cut  off  from  seeking  equitable  relief  against  the  sale  of  his 
property  upon  such  execution  by  the  terms  of  this  clause  in  the  act  ?  We 
are  not  disposed  to  give  to  its  terms  a  construction  which  would  thus 
utterly  divest  courts  of  equity  from  entertaining  actions  of  the  character 
of  those  above  indicated.  The  instant  case  falls  in  this  category,  and  is 
one  over  which  the  superior  court,  which  is  the  respondent  herein,  has 
jurisdiction,  notwithstanding  the  foregoing  provisions  of  the  Workmen's 
Compensation  Act. 

It  follows  that  as  to  it  and  the  said  judge  presiding  over  it  the 
writ  should  issue. 

The  petition  herein  as  to  the  Industrial  Accident  Commission  and  its 
members,  is  dismissed,  and  as  to  the  said  superior  court  and  the  judge 
thereof  is  granted.    Let  the  writ  issue  accordingly. 

We  concur:  Waste,  P.  J.;  Kerrigan,  J. 


SUPREME  COURT  OF  ILLINOIS. 


UNION  BRIDGE  &  CONSTRUCTION  CO. 

V, 

INDUSTRIAL  COMMISSION  et  al.    (No.  12512.)* 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 
—EXTRATERRITORIAL  OPERATION  OF  ACT. 
The   Workmen's   Compensation   Act   of   Illinois   does  not   authorize 

compensation  for  the  death  of  a  person  by  drowning  in  the  Ohio  river 

while  at  work  on  a  caisson  attached  to  the  river  bed  outside  of  the  state 

boundary. 

,  (For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  36P.) 

Error  to  Circuit  Court,  Massac  County;  William  N.  Butler,  Judge. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Mamie  Wil- 
liams to  recover  compensation  for  the  death  of  Eloy  Williams,  opposed 
by  the  Union  Bridge  &  Construction  Company,  employer.  An  award  by 
the  Industrial  Commission  was  confirmed  by  the  Circuit  (Tourt  on  cer- 
tiorari, and  the  employer  brings  error.  Reversed  and  remanded,  with 
directions. 

*  Decision   rendered,  Feb.  20,   1919.    Rehearing  denied   April  4,   1919. 
122  N.  E.  Rep.  609. 
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Russell  B.  James,  of  Chicago,  and  Mulkey  &  Leonard,  of  Metropolis, 
for  plaintiff  in  error. 

Munson  T.  Case,  of  Chicago,  for  defendant  in  error. 

CastwbioBt,  J.  Eloy  Williams  was  employed  by  the  plaintiff  in  error, 
the  Union  Bridge  &  Construction  Company,  which  was  engaged  in  con- 
structing a  railroad  bridge  across  the  Ohio  river  from  the  city  of  Metro- 
polis to  the  Kentucky  shore.  Williams  was  what  was  called  a  "sandhog" 
and  worked  in  a  gang  under  the  direction  of  a  straw  boss  called  Soldier. 
His  gang  was  working  on  bridge  pier  No.  4,  1,185  feet  south  of  the 
lowwater  mark  of  the  Ohio  river  on  the  Illinois  shore,  in  a  caisson,  taking 
out  the  sand  and  mud  to  sink  the  caisson  in  the  river.  On  July  22,  1916, 
he  fell  into  die  river  while  walking  across  a  gangplank  connecting  the 
pier  with  a  barge  moored  thereto  for  the  use  of  the  sandhogs  to  wash  up 
and  rest  and  get  coffee,  and  he  was  drowned.  He  was  19  years  old  and 
unmarried,  and,  his  death  having  arisen  out  of  and  in  the  course  of  his 
employment,  his  mother,  the  defendant  in  error,  Mamie  Williams,  applied 
for  compensation  under  the  Workmen's  Compensation  Act  (Laws  1913, 
p.  335).  The  arbitrator  rejected  the  claim,  and  on  a  review  by  the  In- 
dustrial Commission  the  decision  of  the  arbitrator  was  reversed,  and  an 
award  made.  The  plaintiff  in  error  sued  out  of  the  circuit  court  of  Mas- 
sac county  a  writ  of  certiorari,  and  the  court  connrmed  the  award,  and 
certified  that  the  cause  was  a  proper  one  to  be  reviewed  by  this  court. 

[1]  It  is  assigned  for  error  that  the  circuit  court  erred  in  holding  the 
Workmen's  Compensation  Act  to  apply  to  injuries  occurring  outside  of 
the  state.  No  law  of  this  state  has  any  effect  as  a  law,  by  its  own  force, 
beyond  the  territorial  limits  of  the  state,  and  if  it  is  enforced  in  any 
other  jurisdiction  it  is  by  the  rule  of  comity;  but  a  law  effective  in  this 
state  as  such  may  create  rights  and  liabilities  arising  from  acts  occurring  - 
outside  of  the  state.  It  would  have  been  competent  for  the  (General 
Assembly  to  provide  by  the  Workmen's  Compensation  Act  that  the 
employer  should  pay  compensation  for  injuries  suffered  outside  of  the 
state.  The  Workmen's  Compensation  Act  does  not  in  specific  terms  limit 
the  right  to  an  award  to  accidental  injuries  occurring  in  the  state,  and 
whether  it  extends  to  such  injuries  must  depend  upon  the  construction  of 
the  various  provisions  of  the  act.  Friedman  Manuf.  Co.  v.  Industrial 
Com.,  284  111.  554,  120  N.  E.  460.  By  article  1  of  the  Constitution  the 
boundary  of  this  state  along  the  Ohio  river  is  its  northwestern  shore,  but 
it  provides  that  the  state  may  exercise  such  jurisdiction  upon  the  river  as 
it  is  entitled  to,  and  by  the  Virginia  Compact  of  1789  this  state  may  ex- 
ercise concurrent  jurisdiction  upon  the  river  with  the  state  of  Kentucky. 
The  exact  nature  of  the  concurrent  jurisdiction  does  not  seem  to  have 
been  adjudicated.  It  is  a  general  rule  that  two  independent  political 
sovereignties  cannot  exercise  legislative  authority  over  the  same  place 
and*  subject  at  the  same  time,  but  if  this  state  may  enact  laws  operative 
on  the  Ohio  river,  the  Supreme  Court  of  the  United  States  has  limited 
such  jurisdiction  to  laws  relating  to  rights  and  liabilities  on  the  river. 
In  the  case  of  Wedding  v.  Meyler,  192  U.  S.  573,  24  Sup.  Ct.  322,  48  L. 
Ed.  570,  66  L.  R.  A.  833,  that  court  construed  the  compact  to  mean  that 
the  two  states  should  have  concurrent  jurisdiction  "on"  the  river,  but 
that  the  jurisdiction  did  not  extend  to  structures  attached  to  the  river 
bed  and  within  the  boundry  of  one  or  the  other  state.  In  that  view  of  the 
concurrent  jurisdiction  the  employment  of  Williams  was  beyond  the 
territorial  limits  of  this  state,  and  the  right  to  compensation  depends 
upon  the  question  whether  the  Compensation  Act  covers  such  employment. 

The  Constitution  requires  that  the  subject  of  an  act  shall  be  expressed 
in  the  title,  and  the  title  of  the  Workmen's  Compensation  Act,  so  far  as 
it  relates  to  the  question  under  consideration,  is: 

"An  act  to  promote  the  general  welfare  of  the  people  of  this  state 
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by  providing  compensation  for  accidental  injuries  or  death  suffered  in 
the  course  of  employment  within  this  state." 

It  takes  from  the  employers  in  hazardous  occupations  electing  not  to 
provide  and  pay  compensation  according  to  the  act,  various  defenses 
otherwise  allowed  by  the  laws  of  this  state,  and  provides  in  section  19b 
that  upon  an  injury  occurring,  the  arbitrator  or  committee  of  arbitration 
shall  make  such  inquires  and  investigations  as  he  or  they  shall  deem 
necessary,  and  may  examine  and  inspect  all  books,  papers,  records,  places, 
or  premises  relating  to  the  questions  in  dispute,  and  hear  such  proper 
evidence  as  the  parties  may  submit,  and  the  hearings  before  the  arbitra- 
tor or  committee  of  arbitration  shall  be  held  in  the  vicinity  where  the 
injury  occurred.  The  provisions  for  a  personal  inspection  by  the  arbi- 
trator or  committee  of  arbitration  of  thjt  premises  relating  to  the  ques- 
tion in  dispute  was  intended  to  furnish  evidence  concerning  the  ri^ts 
of  the  parties  and  could  not  have  been  intended  to  apply  to  premises 
beyond  the  boundaries  of  the  state  without  an  express  provision  to  that 
enect.  That  provision,  together  with  the  recjuirement  as  to  the  place 
of  the  hearing,  negatives  any  intention  to  make  the  act  effective  beyond^ 
the  boundaries  of  the  state.  Section  19g  provides  that  either  party  may 
present  a  certified  copy  of  the  decision  of  the  Industrial  Commission  when 
no  proceedings  for  review  have  been  taken,  or  upon  a  review  to  the  circuit 
court  of  Uie  county  .in  which  the  accident  occurred  or  either  of  the 
parties  are  residents,  which  confirms  the  conclusion  arising  from  the 
title  and  section  19b. 

The  Compensation  Act  has  been  held,  on  account  of  its  elective 
features,  to  create  a  contract  obligation,  but  the  obligation  so  created  is 
that  the  employer  will  provide  and  pay  compensation  according  to  the 
provisions  of  the  act,  and  he  does  not  agree  to  provide  and  pay  compensa- 
tion for  injuries  not  included  within  the  act.  The  Supreme  Judicial 
Court  of  Massachusetts  in  the  case  of  In  re  Gould,  215  Mass.  480,  102  N. 
E.  693,  Ann.  Cas.  1914B,  372,  in  view  of  the  general  rule  that,  in  the 
absence  of  language  to  the  contrary,  it  is  not  to  be  presumed  that  statutes 
are  designed  to  fix  the  rights  of  parties  beyond  the  territorial  limits  of 
the  state,  and  finding  in  the  language  of  the  Massachusetts  statute  no 
intent  that  it  should  have  extra-territorial  effect,  held  that  it  did  not 
apply  to  an  injury  received  out  of  the  state.  There  have  been  decisions 
in  other  states  that  compensation  is  to  be  awarded  for  injuries  occurring 
beyond  the  territorial  limits  of  the  state,  but  they  have  been  based  u^n 
provisions  of  the  acts  showing  such  a  legislative  intention.  The  decision 
of  the  Supreme  Court  of  Indiana  in  Hagenback  v.  Leppert  (Ind.  App.) 
117  N.  E.  531,  is  typical  of  such  cases.  The  claimant  there  was  a  hostler 
of  a  circus,  and  was  injured  in  the  course  of  his  employment  at  JoUet, 
in  this  state,  and  the  decision  was  based  on  section  20  of  the  Indiana 
Workmen's  Compensation  Act  (Laws  1915,  c.  106),  which  is  as  follows: 

"Every  employer  and  employee  under  this  act,  except  as  provided 
in  section  19,  shall  be  bound  by  the  provisions  of  the  act  whether  injury 
by  accident  or  death  resulting  from  such  injury  occurs  within  the  state 
or  in  some  other  state  or  in  a  foreign  country." 

[2]  The  decision  was  within  thf  rule  that  the  act  being  elective  in  its 
nature,  every  provision  of  the  act  became  a  part  of  the  contract,  and  the 
emplover  became  bound  to  pay  according  to  the  terms  of  the  act  The 
Workmen's  Compensation  Act  of  this  state  is  remedial  in  its  nature,  and 
should  be  liberally  construed  to  carry  out  its  beneficient  object;  but  there 
is  no  provision  of  the  act  which  can  be  construed  to  authorize  compen- 
sation for  an  injury-  occurring  outside  of  the  state. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  quash  the  proceedings  of  the  Board  of 
Arbitration. 

Reversed  and   remanded,   with   directions. 
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SUPREME  COURT  OF  ILLINOIS. 


KUSTURIN 

V. 

CHICAGO  &  A.  R.  CO.    (No.  12128.)* 

2.  COMMERCE  —  INTERSTATE  COMMERCE  —  PERSONS  EN- 

GAGED IN. 

The  test  of  whether  a  railroad  employee  is  engaged  in  interstate  com- 
merce, so  as  to  fall  within  the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  §§  8657-8665),  is  whether  such  employee  at  the  time  of  his  in- 
jury was  engaged  in  interstate  transportation,  or  in  work  so  closely  re- 
lated to  it  as  to  be  practically  a  part  of  it 

(For  other  cases,  see  Commerce,  Dec  Dig  §  27 [5 J.) 

3.  COMMERCE  —  INTERSTATE  COMMERCE  —  PERSONS  EN- 

GAGED IN. 

The  work  of  repairing  the  tracks  of  an  interstate  railroad  is  part  of 
interstate  commerce,  and  a  track  repairer  is  within  protection  of  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  §§  8657-86d5)  when  so  engaged. 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[8].) 

4.  COMMERtE  —  INTERSTATE  COMMERCE  —  PERSONS  EN- 

GAGED IN. 

A  track  repairer,  while  engaged  in  removing  worn  rails,  which  had 
been  laid  to  the  side  of  the  tracks  of  an  interstate  railroad  when  the  road- 
bed was  repaired,  is  engaged  in  "interstate  commerce,"  within  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St  §§  8657-8665). 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27 [8].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

Error  to  Appellate  Court,  Second  District,  on  Appeal  from  Circuit 
Court,  Will  County;  Arthur  W.  De  Selm,  Judge. 

A-ction  by  Matt  Kustunn  against  the  Chicago  &  Alton  Railroad  Com- 
pany. Judgment  for  plaintiff  was  affirmed  on  appeal  to  the  Appellate 
Court  (209  111.  App.  55),  and  defendant  brings  error.    Affirmed. 

O'Donnell,  Donovan  &  Bray,  of  Joliet  (Winston,  Strawn  &  Shaw, 
of  Chicago,  of  counsel),  for  plaintifF  in  error. 

Snatt,  Heise  &  Snatt,  of  Joliet  for  defendant  in  error. 

Stone,  J.  This  is  a  writ  of  error  to  the  Appellate  Court  for  the  Second 
District  to  review  a  judgment  affirming  a  judgment  of  the  circuit  court  of 
Will  county  on  appeal.  The  trial  court  entered  judgment  in  favor  of  the 
defendant  in  error,  after  requiring  a  remittitur  of  $3,321.80  from  the 
amount  of  $5,821.80. 

The  declaration  consists,  of  two  counts.  Both  counts  allege  that  the 
plaintiff  in  error  is  an  interstate  carrier,  and  that  the  defendant  in  error 
was  employed  by  it  as  a  section  hand,  with  other  servants,  in  repairing 
and  maintaining  the  track  and  roadway,  by  removing  old  and  defective 

^Decision  rendered,  Feb.  20,  1919.  Rehearing  denied,  April  2,  1919.  122 
N.  E.  Rtp.  512.  • 
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sittl  rails  from  the  track  and  roadway  and  replacing  the  same  with  other 
steel  rails.  The  negligence  charged  in  the  first  count  is  that  other  serv- 
ants and  employees  carelessly,  negligently,  and  wrongfully  caused  or 
permitted  a  certain  heavy  piece  of  steel,  commonly  called  a  rail,  to  strike 
and  fall  upon  and  against  the  left  foot  of  the  defendant  in  error  with 
great  force  and  violence.  The  negligence  charged  in  the  second  count 
is  that,  while  plaintiff  in  error's  servants  were  loading  old  rails  upon  a 
flat  car,  the  foreman  or  vice  principal  of  plaintiff  in  error  carelessly,  neg- 
ligently, and  wrongfully  caused,  directed  or  permitted  the  flat  car  to  be 
loaded  with  rails  in  such  a  manner  that  by,  through,  and  in  consequence 
thereof  a  certain  heavy  piece  of  steel,  commonly  called  a  rail,  fell  and 
struck  upon  and  against  the  left  foot  of  the  defendant  in  error  with 
great  force  and  violence.  The  plaintiff  in  error  filed  a  plea  of  the  gen- 
eral issue,  and  also  a  special  plea  denying  that  it  was  engaged  in  inter- 
state commerce,  or  that  the  defendant  in  error  at  the  time  of  his  injury 
was  engaged  in  interstate  commerce. 

The  accident  happened  near  Rome  on  November  3,  1915.  At  that 
point  there  were  four  tracks — two  main  trades  and  two  side  tracks,  Ae 
main  tracks  being  in  the  center.  The  railroad  runs  practically  north  and 
south.  The  two  outside  tracks  are  known  as  passing  tracks.  The  space 
between  the  main  and  passing  tracks  is  about  8^  feet.  The  south-bound 
passing  track  is  about  5  inches  lower  than  the  south-tnAind  main  track. 
Both  tracks  are  ballasted;  the  ballast  extending  about  2  feet  beyond  the 
ends  of  the  ties  and  sloping  gradually  to  the  outside  of  the  passing  track. 
During  the  two  weeks  preceding  the  accident  the  gang  in  which  the  de- 
fendant in  error  worked  were  engaged  in  taking  out  the  old  rails  of  the 
main  track,  replacing  them  with  new  steel,  resetting  the  ties,  and  sur- 
facing the  roadbed.  During  the  forenoon  of  the  day  of  the  accident  de- 
fendant in  error  was  engaged  in  tamping  the  ties  and  loading  the  old  rails 
onto  a  flat  car.  After  noon,  when  he  was  hurt,  he  was  helping  load  onto 
a  flat  car  some  of  the  old  rails  that  lay  in  the  space  between  the  main 
and  passing  tracks.  This  flat  car  stood  on  the  south-bound  passing  trade. 
The  particular  rails  that  were  being  loaded  had  been  lying  there  about 
two  weeks,  opposite  the  places  where  they  had  been  taken  from  the  track. 
There  is  no  evidence  that  they  in  any  way  interfered  with  the  operation 
of  the  trains,  or  as  to  what  was  to  be  done  with  them  after  they  were 
loaded  on  the  car.  As  the  old  rails  were  loaded  this  flat  car  was  "pinched" 
along,  so  as  to  be  opposite  the  next  rails  to  be  loaded.  The  floor  of  the 
car  was  about  4  feet  above  the  rails  and  about  8  feet  wide.  The  rails 
were  what  are  called  80-pound  rails,  but  at  the  time  of  the  accident 
weighed  about  75  pounds  to  the  yard.  They  were  30  feet  in  leiigdi  and 
weighed  about  750  pounds  each.  In  loading  a  rail  the  men  took  their  posi- 
tions side  by  side  along  the  rail,  and  at  the  signal  "Up,"  given  bv  one  of 
the  foremen,  picked  up  the  rail.  At  the  signal  "High"  they  raised  the 
rail  above  their  heads,  and  at  the  signal  "Over"  they  pushed  or  threw  the 
rail  onto  the  car.  At  the  time  of  the  accident  these  signals  were  given, 
and  one  end  of  the  rail  was  thrown  too  soon,  causing  it  to  fall.  Defend- 
ant in  error  testified  that  he  tried  to  jump  back  with  the  others  when 
warned  of  the  danger  by  shouts  from  all  of  the  men,  and  in  doing  so 
caught  his  heel  on  a  tie  which  protruded  from  the  ballast,  and  the  rail 
fell  on  his  instep  and  crushed  it  badly. 

It  is  contended  bv  plaintiff  in  error  that  the  defendant  in  error  at  the 
time  of  his  injury  was  not  employed  in  interstate  commerce,  that  the 
plaintiff  in  error  was  not  negligent,  that  the  defendant  in  error  assumed 
the  risk,  that  the  verdict  is  the  result  of  passion  and  prejudice,  that  the 
trial  court  erred  in  rulings  on  the  evidence  and  in  instructing  the  jury, 
and  that  the  release  executed  by  the  defendant  in  error  is  a  bar  to  any  re- 
covery. 

The  action  is  brought  under  the  federal  Employers'  Liability  Act 
(Act  April  22.  1908,  c.  149,  35  Stat.  65  [Comp.  St  §§  8657-8665]).  The 
first  count  of  the  dedaration  is  based  on  the  averment  that  boUi  defend- 
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ant  in  error  and  plaintiff  in  error  were  at  the  time  of  the  injury  en- 
gaged in  interstate  commerce,  and  that  the  injury  was  received  through 
the  negligence  of  fellow  servants  employed  by  plaintiff  in  error.  The 
second  count,  while  charging  that  both  were  engaged  in  interstate  com- 
merce, further  charges  that  the  injury  was  received  through  the  neg- 
ligence of  a  vice  principal  of  plaintiff  in  error,  to  wit,  the  foreman  of 
the  section  gang.  The  record,  however,  contains  no  evidence  to  estab- 
lish the  negligence  of  the  foreman,  and  the  right  of  recovery  of  the  de- 
fendant in  error  therefore  depends  in  the  first  instance  upon  whether  or 
not  both  employer  and  employee  were  engaged  in  interstate  commerce 
at  the  time  of  the  injury.  It  was  stipulated  that  the  employer  was  so 
engaged,  and  tfie  first  question  presented  is  whether  or  not  the  defendant 
in  error  was  so  engaged  at  the  time  of  the  injury.  It  is  urged  by  plain- 
tiff in  error  that  the  work  of  removing  old  rails  from  the  right  of  way 
was  not  an  act  in  the  work  of  ^repairing  the  road  or  roadbed  used  in 
interstate  commerce  and  that  such  work  was  not  an  act  necessarily  inci- 
dent to  such  repair,  and  that  therefore  defendant  in  error,  while  so  em- 
ployed, was  not  engaged  in  interstate  commerce. 

[1-4]  The  law  governing  the  facts  of  the  case  considered  often  pre- 
sents a  close  question  in  this  class  of  cases,  and  its  application  to  such 
fact  by  courts  at  times  seems  subtle;  but,  having  in  mind  that  Congress 
has  no  power  to  deal  with  the  question,  except  under  its  power  to  regulate 
interstate  commerce,  it  will  be  seen  that  precision  in  applying  the  pro- 
Visions  of  the  federal  Employers'  Liability  Act  is  perhaps  justifiable.  As 
this  is  a  federal  question,  the  views  held  by  the  federal  court  of  last  re- 
sort are  therefore  controlling.  That  court,  in  tne  case  of  New  York 
Central  &  Hudson  River  Railroad  Co.  v.  Carr.  238  U.  S.  260,  35  Sup.  Ct. 
/^,  59  L.  Ed.  1298,  states  the  doctrine  underlying  this  class  of  cases  as 
follows : 

"Each  case  must  be  decided  in  the  light  of  the  particular  facts  with  a 
view  of  determining  whether,  at  the  time  of  the  injury,  the  employee 
is  engaged  in  interstate  business  or  in  an  act  which  is  so  (tirectly  and  im- 
mediately connected  with  such  business  as  subtantially  to  form  a  part  or 
a  necessary  incident  thereof." 

So  in  the  case  of  Chicago,  Burlington  &  Quincy  Railroad  Co.  v. 
Harrington.  241  U.  S.  177,  36  Sup.  Ct.  517,  60  L.  Ed.  941,  the  rule  is 
declared  to  be: 

'Tt  is  not  important  whether  he  had  previously  been  engaged  in  in- 
terstate commerce,  or  that  it  was  contemplated  that  he  would  be  so  en- 
gaged after  his  immediate  duty  had  been  performed.  *  *  *  The  true 
test  of  employment  in  such  commerce  in  the  sense  intended  is,  was  the 
employee  at  the  time  of  the  injury  engaged  in  interstate  transportation 
or  in  work  so  closely  related  to  it  as  to  be  practically  a  part  of  it"— cit- 
ing Shanks  v.  Delaware,  Lackawanna  &  Western  Railroad  Co.,  239  U.  S. 
556,  36  Sup.  Ct.  188,  60  L.  Ed.  436.  L.  R.  A.  1916C,  797. 

The  work  covered  in  repairing  the  track  of  an  interstate  road  has 
been  held  by  the  federal  court  to  be  a  part  of  interstate  commerce.  In 
Pedersen  v.  Delaware,  Lackawanna  &  Western  Railroad  Co.,  229  U.  S. 
146,  33  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  the  court  said: 

"Tracks  ♦  *  ♦  are  as  indispensable  -to  interstate  commerce  ♦  ♦  ♦ 
as  are  engines  and  cars,  and  sound  economic  reasons  unite  with  settled 
rules  of  law  in  demanding  that  all  of  these  instrumentalities  be  keot  in 
repair.  *  *  *  We  are  of  opinion  that  the  work  of  keeping  such  in- 
strumentalities in  a  proper  state  of  repair  *  *  *  is  so  closely  related 
to  such  commerce  as  to  be    *    ♦    ♦    a  part  thereof." 

This  being  the  rule  in  the  federal  court,  the  question  then  arises: 
Was  the  work  in  which  defendant  in  error  was  engaged  at  the  time  of 
his  injury  so  directly  and  immediately  connected  with  the  repairing  of 
the  track  of  the  plaintiff  in  error  or  so  closely  related  thereto  as  to  prac- 
tically form  a  part  of  or  a  necessary  incident  thereof? 

The  facts  in  the  Pedersen  Case,  supra,  differ  somewhat  from  the 
Vol.  m — Comp.  ts. 
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facts  in  this  case,  in  that  in  that  case  the  employee  was  injured  while 
carrying  bolts  to  be  used  in  die  work  of  repairing  a  bridge  which  formed 
part  of  an  interstate  road,  while  in  the  present  case  the  rails  which  were 
being  loaded  had  been  taken  out  of  the  track,  and  evidence  does  not 
disclose  the  purpose  for  which  they  were  being  removed  from  the  right 
of  way.  The  courts  of  the  various  states  have  somewhat  differently 
applied  the  rules,  here  referred  to,  to  the  facts  under  consideration  in  the 
cases  before  them.  The  Court  of  Appeals  of  Kentucky,  in  the  case  of 
Illinois  Central  Railway  Co.  v.  KeUy,  167  Ky.  745,  181  S.  W.  375.  where  a 
track  laborer  was  injured  while  loading  steel  rails  onto  a  fiat  car,  whidi 
rails  had  been  removed  from  the  track  and  lay  on  the  right  of  way,  held 
that  the  employee  was  not  at  that  time  employed  in  interstate  commerce, 
for  the  reason  that  the  rails  along  the  side  of  the  trade  could  not  be 
regarded  as  an  interference  with  the  road's  use  of  the  track  or  its  busi- 
ness as  a  common  carrier  and  there  was  nothing  to  show  the  intention  to 
use  the  rails  elsewhere.    The  court  there  says: 

"In  view  of  this  situation,  we  are  unable  to  see  how  the  later  work  of 
gathering  up  these  old  rails  for  the  purpose  of  storing  them  elsewhere, 
or  perhaps,  selling  them  as  scrap  steel,  can  in  any  sense  be  considered  as 
a  repairing  of  the  track,  or  as  necessary  to  appellant's  engaging  in  in- 
terstate commerce." 

To  the  same  effect  is  the  case  of  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Co.  v.  Hansford,  173  Ky.  126,  190  S.  W.  690,  decided  by 
the  court  under  the  same  rule.  The  rule  was  adopted  by  the  Supreme 
Court  of  Utah  in  the.  case  of  Perez  v.  Union  Pacific  Railway  Co.,  173 
Pac  236.  In  that  case  the  employee  was  one  of  a  certain  gang  engaged 
in  repairinjir  *a  track.  Some  of  the  men  were  engaged  in  taking  up  old 
rails  and  putting  in  new  ones,  and  while  so  engaged  laid  the  old  rails  along 
the  side  of  the  track  on  the  rig^t  of  way.  Plaintiff  was  a  member  ^f  the 
gang  engaged  in  removing  these  old  rails  from  the  point  where  they 
had  been  laid,  placing  them  on  a  push  car  and  conveying  them  to  a  tool- 
house.  The  court  held  he  was  not  employed,  at  the  time  of  the  injury, 
in  interstate  commerce,  and  held  that  the  crucial  test  in  such  case  is: 

"Was  he  enaged  in  the  interstate  business  at  the  particular  time  of 
injurv?" 

That  court  also  held  that  the  employee  was  not  then  so  engaged,  for 
the  reason  that  he  was  not  at  the  time  engaged  in  repairing  the  track, 
saying : 

"The  old  rails  might  have  lain  on  the  side  of  the  track  for  an  in- 
definite *  *  ♦  time  without  inconvenience  to  interstate  travel  or  trans- 
portation." 

^  In  the  case  of  Hudson  &  Manhattan  Railroad  Co.  v.  lorio,  239  Fed. 
855,  152  C.  C.  A.  641,  decided  by  the  United  States  Court  of  Appeals  for 
the  Second  Circuit,  it  was  held  that  lorio,  who  was  a  trackman  employed 
by  defendant,  and  at  the  time  of  his  injury  was  assisting  in  putting  new 
rails  into  a  pit  near  the  tracks,  where  such  new  rails  were  stored  against 
the  time  when  they  might  be  required  for  track  repair,  was  not  at  the 
time  of  his  injury  engaged  in  interstate  commerce,  for  the  reason  that  the 
raHs  which  he  was  engaged  in  storing  against  a  use  that  was  certainly 
not  imminent,  and  might  never  occur,  were  not  at  the  moment  engaged 
in  or  practically  part  of  interstate  commerce — 

"for  that  commerce  was  going  on  withotit  any  present  assistance,  either 
from  Torio.  or  the  rails  on  which  he  was  working,  or  the  men  who  were 
.  working  .with  him.  We  therefore  hold  that  the  actual  employment  or  use 
at  the  moment  of  the  injury  of  the  thing  upon  which  the  person  injured 
was  working  is  the  test  of  the  applicability  of  the  statute,  under  the  cir- 
cumstances such  as  shown  here.  By  that  test  plaintiff  below  was  not 
practically  engaged  in  or  a  part  of  interstate  commerce  when  he  was 
hurt" 

On  the  other  hand,  the  Supreme  Court  of  Minnesota,  in  the  case  of 
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Cherpcski  v.  Great  Northern  Railway  Co^  128  Minn.  360,  ISO  N.  W.  1091, 
held  that,  where  an  employee  was  injured  while  handling  old  rails  that 
had  been  removed  from  the  track  and  loaded  on  a  pushcar  and  removed 
from  the  place  wh«re  new  ones  were  being  installed,  he  was  engaged  in 
interstate  commerce,  for  the  reason  that  the  removal  of  old  rails  was  a 
part  of  the  whole  task  of  repairing  the  road.    The  court  there  says : 

"The  repair  of  the  road  was  a  work  of  interstate  commerce.  That 
it  was  found  convenient  to  put  the  old  rails  on  a  flat  car,  in  disposing 
of  them,  does  not  make  the  work  any  nearer  the  part  of  interstate  com- 
merce work." 

So  in  the  case  of  Columbia  &  Puget  Sound  Railroad  Co.  v.  Saitter, 
223  Fed.  604,  139  C  C.  A.  150,  an  employee  of  a  railroad '  company, 
who  was  killed  while  removing  trash  and  drift  so  that  a  trestle 
could  be  erected  for  the  passage  of  trains  across  a  river, 
and  which  was  later  to  be  used  for  rebuilding  an  old  bridge,  was 
held  to  have  been  engaged  in  interstate  commerce.  In  the  case  of  Glunt 
V.  Pennsylvania  Railroad  Co.,  249  Pa.  522„  95  Atl.  109,  where  an  employee, 
while  engaged  in  installing  a  new  signal  system,  was  strudc  by  a  passenger 
train  passing  on  a  track  other  than  the  one  on  which  he  was  working,  it 
was  held  he  was  engaged  in  interstate  commerce,  though  signal  service 
was  not  in  operation  or  use,  and  that  the  fact  diat  he  had  ceased  his 
activities  and  stepped  back  from  his  place  of  work  would  not  take  him 
out  of  interstate  commerce.  In  the  case  of  Texas  &  Pacific  Railroad  Co. 
V.  White,  177  S.  W.  1185,  a  section  foreman  was  injured  while  returning 
to  his  home  on  a  hand  car  after  having  repaired  a  broken  joint  in  the 
rail,  while  helping  to  lift  the  car  from  the  track,  so  that  a  freight  train 
could  pass,  and  he  was  held  to  be  engaged  in  interstate  commerce  at  the 
time  of  the  accident    The  court  said: 

'The  return  trip  to  Lorraine,  his  headquarters,  was  as  much  an 
incident  to  and  a  part  of  work  of  repairing  the  broken  rail  as  was  the 
outgoing  trip  to  perform  that  service." 

It  is  urged  on  behalf  of  the  defendant  in  error  that  the  removal  of 
the  old  rails  in  this  case  was  part  of  the  repairing  of  the  track  or  the 
replacing  of  new  rails,  and  that  the  rule  is  that,  in  determining  whether 
or  not  the  employment  at  the  time  of  the  injury  was  interstate  or  in- 
trastate in  its  character,  the  operation  as  a  whole,  as  distinguished  from 
momentary  employment,  is  to  be  considered,  drawing  the  line  only  where 
one  task  is  finished  and  the  other  is  begun,  and  in  support  thereof  Erie 
Railroad  Co.  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct  556,  61  L.  Ed.  1057, 
Ann.  Cas.  1918B,  662,  is  cited!  In  that  case  deceased  was  an  employee  in 
charge  of  a  switch  engine  in  the  defendant's  yard  at  Croxton,  N,  J^  and 
was  engaged  in  switching  freight  cars  about  the  yards.  Some  were 
interstate  and  others  were  intrastate  cars.  At  the  close  of  his  da/s 
work  he  took  his  engine  to  the  place  where  it  was  to  remain  for  the  night 
and  started  to  leave  the  yard,  and  while  passing  over  one  of  the  tracks 
was  struck  by  an  engine  and  received  injuries  from  which  he  died.  He 
was  held  to  have  been  engaged  in  interstate  commerce.    The  court  says: 

"In  leaving  the  carrier's  yard  at  the  close  of  his  day's  work,  the 
deceased  was  but  discharging  a  duty  of  his  employment  See  North 
Carolina  Railroad  Co.  v.  Zachary,  232  U.  S.  248  [34  Sup.  Ct  305,  58  L. 
Ed.  591,  Ann.  Cas.  1914C,  '159].  Like  his  trip  through  the  yard  to  his 
engine  in  the  morning,  it  was  a  necessary  incident  of  his  day's  work  and 
partook  of  the  character  of  that  work  as  a  whole,  for  it  was  no  more  an 
incident  of  one  part  than  the  other.  His  day's  work  was  in  both  inter- 
state and  intrastate  commerce,  and  so,  when  he  was  leaving  the  yard  at 
the  time  of  his  injury,  his  employment  was  in  both.  That  he  was  em- 
ployed in  interstate  commerce  is  therefore  plain,  and  that  his  employment 
also  extended  to  intrastate  commerce  is  for  the  present  purpose  of  no 
importance." 

It  will  thus  be  seen  from  this  late  case  that  the  federal  court  took 
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the  view  that  an  employee  is  within  the  federal  Employers'  Liability  Act 
if  the  employment  in  which  he  is  engaged  at  the  time  of  his  injury  is 
an  incident  to  interstate  commerce,  even  though  it  might  be  likewise  an 
incident  to  intrastate  commerce.  In  the  case  at  bar  the  scope  of  the  em- 
ployment of  the  defendant  in  error  was  that  of  repairing  tracks.  Such 
repair  work  is,  as  we  have  seen,  so  connected  with  interstate  commerce 
as  to  be  a  part  thereof.  The  work  of  loading  these  old  rails,  while  not 
the  actual  work  of  bolting  in  new  rails,  was  yet  a  part  of  the  cleaning-up 
process  made  necessary  by  putting  in  new  rails.  This  work  could  not  be 
said  to  in  any  way  be  an  incident  to  intrastate  commerce.  This  case  is 
therefore  to  be  distinguished  from  those  cases  where  the  emplo)rment  is 
changed  from  work  which  is  a  part  of  interstate  commerce  to  that  which 
is  a  part  of  intrastate  commerce.  There  is  nothing  in  the  record  to  show 
that  the  employment  of  the  defendant  in  error  was  in  intrastate  commerce, 
lind  while  under  the  federal  Employers'  Liability  Act  it  is  incumbent  on 
the  employee  to  show  that  he  was  engaged  in  interstate  commerce,  regard- 
less of  the  fact  that  he  may  not  have  been  engaged  in  intrastate  commerce, 
yet  such  fact  is  of  assistance  in  determining  whether  he  was,  in  fact,  still 
engaged  in  interstate  commerce,  or  had  completed  such  employment  and 
had  taken  up  employment  of  a  different  character.  In  this  case  the  one 
operation  connected  with  interstate  commerce  was  that  of  repairing  the 
track,  and  if  the  removal  of  these  old  rails  was  a  part  of  such  repair 
work,  then  the  defendant  in  error  was  engaged  in  interstate  commerce 
at  the  time  of  his  injuiy.  It  appears  from  the  evidence  that  for  two 
weeks  they  had  been  taking  out  these  old  rails  and  replacing  them  with 
new  ones  and  tamping  down  the  roadbed;  that  the  defendant  in  error 
was  engaged  in  tamping  the  roadbed  and  loading  these  rails  on  the 
morning  of  his  injury;  that  after  noon  his  work  was  confined,  up  to  the 
time  of  his  injury,  to  the  loading  of  the  old  rails. 

We  are  of  the  opinion  that  the  removal  of  such  old  rails  was  a  part 
of  the  general  work  of  repairing  the  track.  The  fact  that  if  those  old 
rails  remained  on  the  right  of  way  they  would  not  interefere  with  the  use 
of  the  track  in  interstate  commerce  is  not  controlling  in  determining  the 
question  whether  the  work  of  removing  them  was  practically  a  part  of 
the  repairing  of  the  road.  As  we  view  the  matter,  the  removal  of  these 
old  rails  was  an  incident  to  such  repairing  and  necessary  to  a  proper 
upkeep  of  the  track.  To  hold  that  such  work  was  not  a  part  of  the 
work  of  repairing  the  track  would  be  analogous  to  holding  that  while 
the  building  of  a  scaffold  which  surrounds  ^a  house  under  construction  is 
^  necessary  part  of  the  work  of  construction,  the  removal  of  such  scaffold 
when  the  house  is  built  is  not.  A  house  surrounded  by  a  scaffold  could, 
no  doubt,  be  used  without  such  scaffold  being  taken  down;  but  no  one 
would  contend  that  it  was  not  properly  a  part  of  the  work  of  completing 
such  house  to  remove  the  scaffold  when  its  presence  was  no  longer  neces- 
sary. So,  in  the  repairing  of  the  track,  the  removal  of  the  old  rails  is 
analogous  to  the  removing  of  the  tools  used  in  making  such  repairs  or 
the  removal  of  the  hand  car  on  which  the  materials  were  conveyed  to  the 
place  where  the  repair  work  was  done.  It  was  within  the  scope  of  the 
work  necessary  to  keep  the  track  and  roadbed  in  that  condition  which 
good  railroading  demands,  whether  such  railroading  be  interstate  or 
intrastate.  Had  the  injury  to  defendant  in  error  occurred  during  a  single 
act  of  removing  an  old  rail  from  its  place  in  the  roadbed  onto  the  flat 
car,  no  one  would  contend  that  the  placing  of  that  rail  on  the  car  was  not 
a  part  of  the  act  of  repairing  the  road;  and  we  believe  that  to  spKt  the 
scope  of  employment  in  such  a  case  by  holding  that  the  work  of  removing 
the  old  rails,  though  in  fact  but  a  continuation  of  the  work  of  putting 
new  rauls  into  the  track,  was  nevertheless  not  a  part  of  such  repair, 
would  constitute  an  unwarranted  refinement  of  reasoning,  not  contem- 
plated by  the  framers  of  the  act,  nor  by  the  Constitution  by  which  said 
act  is  limited,  and  would  work  an  unjustifiable  hardship.    We  are  there- 
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fore  of  the  opinion  that  defendant  in  error  at  the  time  of  his  injury  was 
engaged  in  interstate  commerce  and  therefore  came  within  the  purview  of 
the  act. 

[5,  6]  It  is  also  urged  by  plaintiff  in  error  that  there  was  no  evidence 
tending  to  establish  negligence  on  its  part  The  rule  established  by  the 
federal  courts  is  that  the  federal  act  proceeds  on  the  principle  which 
regards  negligence  as  the  basis  of  the  duty  to  make  compensation  and 
excludes  the  existence  of  such  duty  in  the  absence  of  such  negligence. 
Erie  Railroad  Co.  v.  Winfteld,  supra.  The  question  of  negligence  was 
Uierefore  one  of  fact,  to  be  left  to  the  jury,  under  proper  instructions 
from  the  court,  and  ufiless,  upon  a  review  of  the  evidence,  this  court  is 
able  to  say  that  there  was  no  evidence  fairly  tending  to  show  negligence 
or  that  this  court  will  not  disturb  the  verdict  The  evidence  in  the. 
record  fairly  tends  to  show  that  defendant  in  error's  injury  was  due  to 
negligence  on  the  part  of  his  co-employees  in  throwing  the  rail  upon 
the  flat  car,  and  the  jury  were  justified  in  so  finding. 

[7]  It  is  also  contended  on  the  part  of  the  plaintiff  in  error  that 
defendant  in  error  assumed  the  risk  of  injury  from  fellow  servants. 
Under  the  federal  Employers'  Liability  Act  the  fellow  servant  doctrine 
is  no  longer  available  as  a  defense,  and  if  his  injury  was  caused  by  the 
negligence  of  other  members  of  the  gang  in  loading  rails  he  did  not, 
under  the  facts  in  this  case,  assume  the  risk  of  such  negligence.  Devine 
V.  Chicago,  Rock  Island  &  Pajcific  Railway  Co.,  266  111.  248»  107  N.  E. 
595,  Ann.  Cas.  1916B,  481.  In  the  recent  case  of  Boldt  v.  Pennsylvania 
Railroad  Co.,  245  U.  S.  441,  38  Sup.  Q.  139,  62  L.  Ed.  385,  the  United 
States  Supreme  Court  said: 

"In  cases  within  the  purview  of  the  statute  the  carrier  is  no  longer 
shielded  by  the  fellow  servant  rule,  but  must  answer  for  an  employee's 
negligence  as  well  as  for  that  of  an  officer  or  agent" 

While  under  the  federal  act  an  employee  assumes  the  ordinary  risks 
of  his  employment,  unless  there  be  some  violation  of  a  federal  law  for 
the  safety  of  employee,  the  risk  arising  out  of  the  negligence  of  a  fellow 
servant  was  not  assumed  by  virtue  of  that  act  under  the  facts  in  this 
case.    Boldt  v.  Pennsylvania  Railroad  Co.,  supra. 

[8,  9]  It  is  also  urged  that  defendant  in  error  executed  a  release 
which  is  a  bar  to  any  further  recovery.  If  defendant  in  error  executed 
such  release  with  knowledge  of  its  meaning,  such  release  will  b^r  his 
recovery  in  an  action  at  law.  Hartley  v.  Chicago  &  Alton  Railroad  Co., 
214  111.  78.  73  N.  E.  398;  Momence  Stone  Co.  v.  Turrell,  205  111.  515, 
68  N.  E.  1078.  The  evidence  shows  that  defendant  in  error  was  Croatian 
by  birth;  that  he  spoke  and  understood  the  English  language  very  im- 
perfectly, and  could  not  read  or  write  it;  that  when  he  had  been  in  the 
hospital  about  14  weeks  the  claim  agent  of  the  plaintiff  in  error  who  spoke 
English  only,  visited  him  in  company  with  an  interpreter  employed  by 
said  claim  agent,  who  spoke  the  Austrian  language,  of  whicii  the  Croatian 
language  was  a  dialect,  or  to  which  it  was  very  similar.-  The  plaintiff 
m  error's  claim  agent  secured  the  signature  to  an  instrument  releasing 
plaintiff  in  error  from  all  liability  both  under  the  Workmen's  Compensa- 
tion Act  (I^Ws  1913,  p.  335)  and  the  federal  Employers*  Liability  Act 
for  the  sum  of  $70.  The  release  and  receipt  for  the  said  sum  were  in  the 
English  language.  Defendant  in  error  testified  that  he  could  not  read  the 
release,  that  they  told  him  this  was  a  payment  of  half  wages  under  the 
Compensation  Law,  that  he  worked  under  the  Compensation  Law  else- 
where, and  ihzt  he  did  not  know  that  he  was  releasing  his  cause  of  action. 
The  interpreter  also  testified  that  he  told  defendant  in  error  that  this 
paper  was  payment  to  him  under  the  Compensation  Act,  and  that  it  was 
offered  as  such  payment  for  the  14  weeks  since  the  injury.  Whether  or 
not  defendant  in  error,  who  could  not  talk  nor  read  English,  signed  this 
release  with  a  knowledge  of  its  meaning,  was  a  question  for  the  jury. 
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and  we  cannot  say  that  they  were  not  justified  in  finding  that  he  did 
not  have  such  knowledge. 

Objection  is  raised  to  certain  instructions.  We  have,  however,  ex- 
aunined  those  instructions,  together  with  the  entire  series,  and  find  no 
reversible  error. 

There  being  no  reversible  error,  the  judgment  of  the  Appellant 
Court  will  tie  affirmed. 

Judgment  affirmed 


APPELLATE  COURT  OF  INDIANA. 

Division  No.  2. 


GENERAL  AMERICAN  TANK  CAR  CORPORATION 

V. 

BORCHARDT.  (No.  10441.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 

ACT— DEATH  NOT  DUE  TO  "WILLFUL  MISCONDUCT." 
Death  of  painter  while  painting  inside  of  tank  car  without  using  re- 
spirator because  the  one  furnished  was  defective  held  not  due  to  his  "will- 
ful misconduct"  in  failing  and  refusing  to  use  safety  appliance  so  as  to 
render  improper  award  to  his  dependent  mother  under  Workmen's  Com- 
pensation Act;  such  misconduct  meaning  a  deliberate  purpose  not  to  dis- 
charge some  duty  necessary  to  safety. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  380.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Willful  Misconduct.) 

2.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION- 

AMOUNT  OF  AWARD— PARTIAL  DEPENDENCY. 

Under  Workmen's  Compensation  Act,  §  37,  partially  dependent  mother 
of  deceased  painter,  whose  average  weekly  wage  amounted  to  $24,  of 
which  he  gave  her  $15,  or  five-eighths  of  the  maximum  weekly  wage  for 
die  purpose  of  computing  compensation  as  fixed  by  section  40,  held  en- 
titled to  an  award  of  $825  a  week  for  300  weeks,  with  burial  expenses. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  386[1].) 

Appeal  from  Industrial  Board. 

Proceedings  under  the  Workmen's  Compensation  Act  for  compensa- 
tion for  death  of  Edward  Borchardt,  the  employee,  by  Bertha  Bordiardt, 
opposed  by  the  General  American  Tank  Car  C)orporation,rthe  employer. 
Compensation  was  awarded  by  the  Industrial  Board,  and  the  employer 
appeals.    Affirmed. 

W.  J.  Whinery,  of  Hammond,  for  appellant 
McAleer,  Dorsey  &  (jillett,  of  Hammond,  for  appellee. 

McMahon,  J.  The  appellee  filed  her  petition  before  the  Industrial 
Board  and  alleged  that  her  son.  Edward  Borchardt,  died  on  the  13th  day 

♦Decision  rendered,  March  13,  1919.    122  N.  E.  Rep.  433. 
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of  February,  1918,  as  the  proximate  result  of  a  personal  injury  received 
by  him  by  reason  of  an  accident  arising  out  of  and  in  the  course  of  his 
employment  bv  the  appellant  at  its  plant  in  East  Chicago,  Ind.,  and  that 
said  Edward  left  surviving  him  as  his  only  dependents  the  appellee,  his 
mother,  Edna  Borchardt,  his  sister,  aged  18  years,  and  William  Borchardt, 
a  brother,  aged  16  years. 

The  appellant  filed  answer  in  two  paragraphs.  The  first  was  a  gen- 
eral denial;  while  the  second  alleged  that  the  death  of  said  Edward 
Borchardt  was  due  to  his  willful  misconduct  in  failing  and  refusing  to 
use  a  safety  appliance  provided  for  him  to  use  in  the  performance  of  his 
duties. 

A  hearing  was  had  before  one  member  of  the  board,  who  made  an 
award  of  $1320  per  week  for  300  weeks  and  $100  for  burial  expenses  and 
costs.  Upon  a  review  before  the  full  board,  the  award  was  reduced  to 
$825  per  week  and  $100  for  burial  expenses,  and  costs. 

This  award  was  made  by  two  members  only.  The  third  member 
joined  in  the  findings  of  facts,  but  not  in  the  award. 

The  facts  as  found  by  the  full  board  are :  That  on  or  prior  to  Febru- 
ary 13,  1918,  Edward  Borchardt  was  in  the  employ  of  appellant  as  a 
pamter  at  an  average  weekly  wage  in  excess  of  $24;  that  said  Edward 
Borchardt  was  employed  by  the  defendant  to  paint  the  inside  of  steel  tank 
cars;  that  the  defendant  had  employed  fqr  such  service  as  many  as  six 
other  different  painters;  that  the  said  tank  cars  had  an  opening  on  the 
top  or  dome  approximately  15  inches  in  diameter,  and  an  opening,  or  out- 
let, on  the  boitom;  that  these  two  openings  are  the  only  ones  in  steel 
tank  cars  of  the  design  and  character  upon  which  said  Edward  Borchardt 
was  employed  as  a  painter ;  that  in  the  painting  of  said  cars  the  defendant 
always  required  two  painters  to  be  engaged  upon  the  same  car,  one  to 
work  on  the  inside,  the  other  to  remain  on  the  top  of  the  dome  so  as  to 
assist  the  inside  painter  to  withdraw  therefrom  when  safety  required; 
that,  because  of  poisonous  fumes  given  off  by  the  paint  used  in  painting 
the  inside  of  said  steel  tank  cars,  the  defendant  had  adopted  a  rule  that 
the  inside  painter  should  always  use  a  respirator,  or  a  device  intended 
to  furnish  the  painter  with  outside  air;  that  such  respirator  was  so  con- 
structed that  the  painter  held  in  his  mouth  a  device  through  which  he 
breathes  the  air,  but  his  nostrils  were  closed  by  means  of  nose  pinchers 
and  a  hose  protruded  through  the  dome  into  the  outside  air,  and  by  this 
means  the  painter  was  furnished  pure  air  from  the  outside;  that  even 
by  the  use  of  such  respirator  a  painter  could  not  safely  remain  inside 
fhe  tank  and  at  his  work  for  more  than  eight  minutes  at  a  time;  that, 
notwithstanding  the  rule  of  the  defendant,  its  painters,  prior  to  the  13th 
day  of  February,  1918,  had  frequently  painted  the  inside  of  its  tank  cars 
without  the  use  of  a  respirator;  that  the  evidence  does  not  show  that 
the  defendant  ever  had  knowledge  of  such  practice  on  the  part  of  its 
painters,  excepting  one  occasion  when  a  foreman  discovered  one  of  the 
painters  painting  on  the  inside  of  a  tank  car  without  the  use  of  a 
respirator;  that  at  said  time  the  foreman  at  once  directed  the  painter  to 
withdraw  from  the  car,  severely  reprimanded  him,  and  advised  him  that 
if  he  were  again  apprehended  in  the  act  of  violating  said  rule  he  would 
be  discharged;  that  the  defendant  had  procured  and  was  using  for  the 
first  time  on  the  12th  and  13th  of  February,  1918,  a  new  paint,  or  a  paint 
of  a  new  composition,  for  the  paintig  of  the  inside  of  tank  cars ;  that  the 
evidence  does  not  show  that  said  paint  was  more  poisonous  than  that 
previously  used,  and  does  not  show  that  the  defendant's  foreman  advised 
its  painters  that  it  was  any  more  poisonous;  that  on  the  evening  of 
February  12,  1918,  defendant's  foreman  requested  said  Edward  Borchardt 
and  a  coemployee  to  return  for  work  on  that  night  and  to  dry  out  three 
tank  cars,  and,  if  they  had  sufficient  time,  to  paint  them  on  the  inside; 
that  at  said  time  the  foreman  instructed  the  said  Edward  Borchardt  that 
he  was  not  to  enter  said  car  without  a  respirator,  and  at  that  time  furnished 
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him  with  a  new  respirator  which  had  been  used  for  the  first  time  on  said 
date,  and  showed  him  how  to  use  it;  that,  pursuant  to  the  request  of  the 
foreman,  the  said  Edward  Borchardt  and  his  co-employee  returned  for  work 
on  said  evening,  dried  out  the  three  tank  cars,  and  then  proceeded  to  the 
painting;  that  the  said  Edward  Borchardt  first  went  into  the  car  with  a 
respirator  and  remained  in  a  few  minutes  and  came  out,  reporting  to  his 
coemployee  that  the  respirator  did  not  work  properly;  that  a  small  disk 
or  cap  had  been  lost  off  the  respirator,  which  allowed  said  Edward 
Borchardt  to  breathe  the  fumes  from  the  paint;  that  the  coemployee 
then  went  into  the  tank  and  worked  from  five  to  eight  minutes  without 
the  respirator  and  came  out;  that  the  said  Edward  Borchardt  then  went 
into  the  tank  without  the  respirator,  and  while  in  the  tank  painting 
without  the  respirator  was  overcome  by  the  poisonous  fumes  and  died 
in  the  tank;  that  on  the  night  when  he  was  injured  Edward  and  his 
coemployee  were  working  alone,  and  that  no  foreman  or  superintendent 
was  present  to  advise  them  or  direct  their  work;  that  the  defendant  had 
actud  knowledge  of  the  death  of  said  Edward  Borchardt  immediately 
after  it  occurred;  that  appellee  is  a  widow  and  mother  of  said  Edward, 
and  owns  no  property;  that  she  has  two  other  children  living  with  her, 
Edna,  aged  18  years,  and  William,  aged  16  years,  both  of  whom  were 
working  and  contributing  to  the  support  of  the  family;  that  at  the  time 
of  his  death  said  Edward  Borchardt  was  20  years  old  and  was  living 
with  his  mother,  to  whom  he  was  contributing  $15  a  week. 

The  errors  assigned  are  that  the  award  of  the  full  board  is  contrary 
to  law,  is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  the 
evidence. 

The  appellant  contends  that  the  decedent  met  his  death  by  reason 
of  his  willful  misconduct,  in  that  he  willfully  failed  and  refused  to  use 
a  safety  appliance  provided  for  him  to  use  in  the  performance  of  his 
duties,  and  that  it  was  error  to  award  any  compensation  under  section 
8  of  the  Workmen's  Compensation  Act  (Acts  1915,  p.  392),  which  pro- 
vides that: 

"No  compensation  shall  be  allowed  for  an  injury  or  death  due  to 
the  employee's  willful  misconduct,  including  intentional  self-inflicted  in- 
jury, intoxication,  and  willful  failure  or  refusal  to  use  a  safety  appliance. 
♦    ♦    ♦    The   burden   of   proof   shall   be   on   the   defendant   employer." 

In  order  to  defeat  appellee's  claim  for  compensation,  the  burden  is  on 
appellant  to  establish  affirmatively  that  it  furnished  a  proper  safety  ap- 
pliance, and  that  the  decedent's  failure  to  use  such  safety  appliance 
amounted  to  willfulness  within  the  meaning  of  said  section  8. 

Can  this  court,  from  the  facts  found  by  the  Industrial  Board,  or 
from  the  evidence,  say.  as  a  matter  of  law,  that  the  death  of  the  decedent 
was  brought  about  by  reason  of  his  willful  misconduct? 

This  court,  in  Haskell  &  Barker  Car  Co.  v.  Kay,  119  N.  E.  811,  said: 

"A  mere  failure  to  use  the  proper  safety  appliance,  however,  will 
not  defeat  a  claim  for  compensation.  To  have  such  an  effect  the  failure 
must  amount  to  willfulness,  or  to  a  refusal  within  the  meaning  of  this 
statute.  Whether  the  conduct  of  a  workman  in  any  circumstance  amounts 
to  a  willful  failure  or  to  a  refusal  is  a  mixed  question  of  law  and  fact. 
It  involves:  First,  the  determining  of  the  facts  from  the  evidence,  in- 
cluding legitimate  inferences,  which  usually  is  the  exclusive  province  of 
the  board;  and,  second,  the  application  of  the  law  as  represented  by  the 
statute  above  quoted  to  such  facts.  In  this  latter  field  the  action  of  the 
board  is  reviewable  by  this  court  on  appeal.  Inland  Steel  Co.  v.  Lambert, 
118  N.  £.  162.  Since  the  board  by  its  award  has  determined  the  issue 
of  willfulness  in  favor  of  appellee,  this  court,  in  reviewing  the  action 
of  the  board,  must  consider  only  the  evidence  that  tends  to  support  the 
award,  and  with  such  evidence  only  those  permissible  inferences  in 
harmony  therewith.  *  ♦  ♦  A  mere  failure  to  do  a  certain  thin^^  does 
not  involve  action  or  omission  more  serious  in  nature  than  negligence. 
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To  defeat  appellee's  claim  it  must  appear  that  such  failure  was  willful, 
or  that  there  was  a  refusal.  In  our  judgment  the  word  'or'  is  used  in 
the  statute  in  an  appositive  sense,  or  merely  as  an  alternative  expression 
of  the  same  idea,  that  it  introduces  the  word  'refusal'  merely  in  explana- 
tion of  the  phrase  'willful  failure,'  and  that  the  two  expressions  are 
practically  exquivalent  in  meaning. 

In  Indianapolis  Light  &  Heat  Co.  v.  Fitzwater,  121  N.  E.  126,  this 
court  said: 

"  'Willful  misconduct  means  something  different  from  and  more  than 
nes^gence,  however  great;  it  involves  conduct  of  a  quasi  criminal  nature; 
the  intentional  doing  of  something,  either  with  the  knowledge  that  it  is 
likely  to  result  in  a  serious  injury,  or  with  a  wanton  and  reckless  dis- 
regard of  its  probable  consequences." 

The  Supreme  Court  in  construing  the  words  "willful  failure"  as 
used  in  the  coal  mining  statute,  said: 

"A  willful  failure  implies  more  than  mere  nonconformity,  inattention, 
thoughtlessness,  or  heedlessness,  and  goes  to  the  intent  implied  in  failing 
to  do  the  thing,  ♦  ♦  ♦  and  implies  the  intentional  and  consdous  viola- 
tion and  presistent  refusal  or  neglect,  not  necessarily  with  evil  or  mali- 
cious intent;  it  amounts  to  more  than  mere  passive  negligence;  it  is 
active  refusal,  it  is  willful  or  reckless  disregard,  ♦  ♦  ♦  and  an  inten- 
tional failure  and  refusal  to  perform  a  plain  statutory  duty."  Princeton 
Coal  Co.  V.  Uwrcnce,  176  Ind.  469,  95  N.  E.  423. 

"Willful  misconduct"  means  a  deliberate  purpose  not  to  discharge 
some  duty  necessary  to  safety.  It  implies  obstinacy,  stubbornness,  design, 
set  purpose,  and  conduct  quasi  criminal  in  nature.  Louisville,  etc., 
Co.  V.  Bryan,  107  Ind.  51,  7  N.  E.  807;  Brooks  v.  Pittsburgh,  etc.,  Co., 
158  Ind.  62,  ^  N.  E.  694;  Southern,  etc.,  Co.  v.McNeeley,  44  Ind.  App. 
126,  88  N.  E.  710,  714;  Great  Western,  etc.,  Co.  v.  Pillsbury,  170  Cal,  180, 
149  Pac.  35. 

[1]  Are  the  facts,  as  found  by  the  board,  and  hereinbefore  set  out, 
when  considered  as  an  entirety,  with  all  the  irresistible  inferences  that 
may  result  therefrom,  such  that  we  can  say,  as  a  matter  of  law,  that  the 
death  of  Edward  Borchardt  was  brought  about  by  reason  of  his  willful 
misconduct?  Do  these  facts  imply  anything  more  than  mere  noncon- 
formity, inattention,  thoughtlessness,  or  heedlessness  in'  failing  to  use 
the  respirator?  Do  they  show  an  active  refusal,  a  willful  or  reckless 
disregard,  and  intentional  failure  or  refusal  to  perform  a  duty,  so  as  to 
come  within  the  definition  of  willful  misconduct  as  given  in  the  au- 
thorities heretofore  cited? 

It  is  clear  to  tis  that  all  these  questions  must  be  answered  in  the 
negative.  The  award  is  supported  by  the  finding  of  the  board,  and  also 
by  the  evidence,  and  is  therefore  not  contrary  to  law. 

A  great  many  witnesses  testified,  but  it  is  not  necessjiry  for  us  to 
set  out  the  evidence  in  detail.  It  will  be  sufficient  to  review  the  evidence 
of  but  two  of  them. 

Appellant's  foreman,  when  asked  what  he  said  to  decedent,  testified 
that  he  asked  decedent  and  another  employee  to  come  back  at  night  and 
paint  the  inside  of  some  tank  cars;  that  they  came  back;  that  he  got  the 
decedent  the  respirator  and  showed  it  to  him,  and  that  the  decedent  tried 
it;  that  he  told  them  one  of  them  should  use  the  machine  and  one  stay 
on  top;  that  he  was  going  home,  and  they  would  have  to  look  after  them- 
selves and  take  care  of  themselves;  that  he  told  the  decedent  they  were 
not  supposed  to  go  in  without  the  respirator;  one  man  work  with  it  and 
the  other  to  stay  on  top  and  watch ;  that  no  instruction  or  permission  was 
given  them  to  work  in  car  without  respirator;  gave  instruction  to  Edward 
Boachardt.  "He  worked  for  me  quite  a  period;  he  he  obeyed  orders  and 
followed  instructions  pretty  well." 

The  employee  who  was  working  with  Edward  Borchardt  at  the  time 
of  the  accident  said:    That  he  did  not  know   what  instructions  were 
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given ;  only  had  one  respirator  there  at  the  time ;  company  had  had  more, 
but  they  were  all  burned  up  in  a  fire,  and  the  one  they  were  using  the 
night  of  the  accident  was  a  new  one.  Edward  Borchardt  went  inside 
of  this  tank  car  first,  and  remained  in  eight  or  ten  minutes.  He  had  a 
protector  on.  He  went  back  a  second  time,  and  came  bade  and  said  the 
respirator  would  not  work.  Witness  then  went  down  without  the  respira- 
tor and  stayed  four  or  five  minutes,  and  then  came  out.  Edward  Bor- 
chardt then  went  down  and  staged  eight  or  ten  minutes  and  did  not 
come  out  That  is  when  the  acadent  happened.  "Edward  did  not  make 
any  expression  that  he  would  not  use  ttie  respirator  that  night  The 
only  thmg  he  said  to  me  was  it  would  not  work." 

There  is  no  evidence  that  the  deceased  ever  refused  to  obey  orders 
or  to  follow  instructions.  The  fair  and  reascmable  inference  to  be 
drawn  from  the  finding  of  the  board,  as  well  as  from  the  evidence,  is 
that,  if  the  respirator  had  not  become  out  of  order,  he  would  have  used 
it  He  put  it  on  and  tried  to  use  it,  but  for  some  unkown  cause  it  was 
out  of  order  and  would  not  work.  His  failure  to  use  the  respirator  was 
not  because  of  willfulness  on  his  part,  but  because  of  the  fact  that  it 
was  out  of  order. 

[2]  Appellant  contends  that  the  amount  of  the  award  is  incorrect, 
and  therefore  contrary  to  law.  The  board  finds  that  the  deceased  was 
employed  at  a  weekly  wage  in  excess  of  $24;  that  he  and  his  brother  and 
sister  were  each  working  and  contributing  to  the  support  of  the  appellee, 
who  was  their  widowed  mother  and  who  owned  no  property;  that  the 
decedent  at  the  time  of  his  death  was  living  at  home  with  his  mother 
and  contributing  $15  a  week  to  the  appellee.  The  evidence  disclosed  that 
at  the  time  of  his  death  he  was  receiving  about  $5  a  day.  The  board 
made  the  award  on  the  theory  that  the  average  weekly  wage  of  an 
employee,  according  to  section  40  of  the  Compensation  Act,  cannot,  for 
the  purpose  of  computing  compensation,  be  considered  to  be  more  than  $24. 

By  section  37  of  the  Workmen's  Compensation  Act  it  is  provided 
that- 
'll f  the  employee  leaves  dependents  only  partially  dependent  upon 
his  earnings  for  support  at  the  time  of  the  injury,  the  weekly  compensa- 
tion to  those  dependents  shall,  in  addition  to  burial  expenses,  not  to 
exceed  one  hundred  dollars,  be  in  the  same  proportion  to  the  weekly 
compensation  for  persons  wholly  dependent  as  the  amount  contributed 
by  the  deceased  employee  to  such  partial  dependent  bears  to  his  annual 
earnings  at  the  time  of  the  injury." 

The  weekly  compensation  for  persons  wholly  dependent  when  the 
average  weekly  wage  amounts  to  $24  per  week  or  more,  is  $13.20.  Ap- 
pellee was  a  partial  dependent,  and  was  receiving  $15  a  wedc  from  the 
deceased,  which  is  five-eights  of  the  maximum  weekly  wage  of  $24,  as 
fixed  by  said* section  40.  Under  this  section  the  annual  earnings  of  the 
deceased  was  $1,248,  instead  of  $1,560,  as  claimed  by  appellant  The 
amount  of  the  award  as  fixed  by  the  board  is  supported  by  the  evidence 
and  is  according  to  law. 

The  award  of  the  Industrial  Board  is  affirmed,  with  5  per  cent 
increase,  as  provided  by  section  3/  Acts  1917,  p.  154. 

Affirmed. 
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SUPREME  COURT  OF  IOWA. 


HERBIG 

V. 

WALTON  AUTO  CO.  et  al.    (No.  32927.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— AWARD— REVIEW— TIME    OF    REQUESTING-"DATE 

OF  AWARD." 

Whether  or  not  Acts  37th  (3cn.  Asacm.  c  270,  §  17,  providing  that 
the  aggrieved  party  may  apply  to  the  Industrial  Commissioner  for  review 
of  an  award  in  five  days  after  its  date,  repealed  the  provision  of  Code 
Supp.  1913,  §  2477m29,  requiring  review  to  be  filed  within  five  days  of 
the  decision,  it  superseded  it  as  to  fixing  time  to  bring  review,  and  the 
*'date  of  the  award"  means  the  date  of  its  filing  with  the  commissioner. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Date.) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACTS-INDUSTRIAL  COMMISSIONER  —  REVIEW  OF  PRO- 
CEEDINGS. 

The  district  court  may  confirm  or  set  aside  the  order  of  the  Industrial 
Commissioner  if  he  finds  the  commissioner  has  committed  error  in  one  or 
more  of  the  particulars  designated  by  Acts  37th  Gtn,  Assem.  c  270. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [9].) 

Appeal  from  District  Court,  Mahaska  County;  Henry  Silwold,  Judge. 

Appeal  from  an  order  of  the  court  below  reversing  the  finding  of  the 
Industrial  Commissioner  reviewing  a  decision  and  award  of  arbitrators. 
Reversed. 

McNett  &  McNett,  of  Ottumwa,  for  appellants. 
McCoy  &  McCoy  and  Burrell  &  Devitt,  all  of  Oskaloosa,  for  appel- 
lee. 

Stevens,  J.  Charles  Herbig,  husband  of  Susan  Herbig,  claimant  and 
appellee  herein,  while  engaged  in  removing  some  rubbish  from  an  upper 
story  of  a  building  formerlj^  occupied  by  appellant  as  a  garage,  fell  there- 
from, receving  fatal  injuries.  The  accident  occurred  on  the  17th  of 
November,  1917,  and  on  December  12th  following  appellee  filed  her  claim 
for  compensation  and  for  arbitration  thereof.  A  hearing  wa^  had  at 
Ottumwa  before  the  arbitrators  appointed  by  the  commissioner,  resulting 
in  an  award  by  a  majority  thereof  allowing  appellee  $6  per  week  for 
300  weeks.  The  award  was  dated  and  signed  March  6th,  and  filed  with 
the  Industrial  Commissioner  on  March  8^  1918.  Appellant's  .claim  for 
review  was  filed  March  12th,  and  notice  thereof  served  upon  appellee  the 
following  day.  The  Industrial  Commissioner  reversed  the  finding  and 
award  of  the  arbitrators  upon  the  ground  that  deceased's  employment 
by  appellant  was  casual  only.  Appellee  filed  written  objections  with  the 
Industrial  Commissioner  challenging  his  jurisdiction  to  review  the  award. 
The  ground  of  appellee's  objection  to  the  jtirisdiction  of  the  commis- 

-^Dedsion  rendered,  March  18,  1919.    171  N.  W.  Rep.  154. 
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sioner  was  that  no  claim  for  review  was  filed  within  the  time  required 
by  statute.  Claimant  appealed  to  the  district  court  from  the  adverse 
finding  and  order  of  the  commissioner.  The  court  held  that  the  Indus- 
trial Commissioner  did  not  have  jurisdiction  to  review  the  award  for 
the  reason  that  appellant's  ap|>lication  therefor  was  not  filed  with  the 
commissioner  within  five  days  after  the  date  of  the  award. 

[1]  The  sections  of  the  statute  material  to  a  decision  of  the  ques- 
tions involved  upon  this  appeal  are  as  follows: 

Section  2477m29,  1913  Supplement  to  the  Code: 

*The  committee  on  arbitration  shall  make  such  inquiries  and  in- 
vestigations as  it  shall  deem  necessary.  The  hearings  of  the  committee 
shall  be  in  the  city,  town  or  place  where  the  injury  occurred  and  the 
decision  of  the  committee,  together  with  the  statement  of  evidence  sub- 
mitted before  it,  its  findings  of  fact,  rulings  of  law  and  any  other  mat- 
ters pertinent  to  questions  arising  before  it  shall  be  filed  with  the  In- 
dustrial Commissioner.  Unless  a  claim  for  a  review  is  filed  by  either 
party  within  five  days,  the  decision  shall  be  enforceable  under  Uie  pro- 
visions of  this  act." 
^     Section  17.  c  270,  Acts  37th  G.  A.: 

"  ♦  ♦  ♦  Any  party  in  interest  may  present  a  certified  copy  of  an 
order  or  decision  of  the  commissioner,  or  an  award  of  an  arbitration 
committee  from  which  no  claim  for  review  has  been  filed  within  the  time 
allowed  therefor,  or  a  memorandum  of  agreement  approved  by  the 
commissioner,  and  all  papers  in  connection  therewith,  to  the  district  court 
of  the  county  in  which  the  injury  occurred,  whereupon  said  court  shall 
render  a  decree  in  accordance  therewith  and  notify  the  parties.  Such 
decree,  in  the  absence  of  an  appeal  from  the  decision  of  the  Industrial 
Commissioner,  shall  have  the  same  effect  and  in  all  proceedings  in  rela- 
tion thereto  shall  thereafter  be  the  same  as  though  rendered  in  a  suit 
duly  heard  and  determined  by  said  court.  Upon  the  presentation  to  the 
court  of  a  certified  copy  of  a  decision  of  the  Industrial  Commissioner, 
ending,  diminishing  or  increasing  a  weekly  pavment  under  the  provi- 
sions of  this  act,  the  court  shall  revoke  or  modify  the  decree  to  conform 
to  such  decision. 

"No  order  or  award  of  an  arbitration  committee  is  appealable  direct 
to  the  courts,  but  if  any  party  in  interest  is  aggrieved  thereby,  he  may 
within  five  (5)  days  from  the  date  thereof  apply  to^  the  industrial  com- 
missioner for  a  review  of  the  same  by  such  industrial  commissioner  in 
the  manner  as  hereinbefore  provided.    ♦    ♦    ♦ 

As  will  be  observed,  the  statute  requires  that  the  findings  of  fact, 
rulings  of  law,  and  other  matters  pertaining  to  questions  arising  before 
the  arbitrators  shall  be  filed  with  the  Industrial  Commissioner.  Prior 
to  the  enactment  of  section  17,  c.  270,  Acts  of  the  Thirty- Seventh  Gen- 
eral Assembly,  the  Industrial  Commissioner  held  that  claims  for  review 
must  be  filed  by  the  aggrieved  party  within  five  daprs  after  the  finding 
of  the  arbitrators  was  filed  in  his  office  at  Des  Moines. 

It  is  the  contention  of  counsel  for  appellant  that  section  2477m29  is 
still  in  force,  notwithstanding  chapter  270,  supra,  which  provides  that 
application  for  review  of  the  findings  of  the  arbitrators  ntust  be  filed 
with  the  commissioner  within  five  days  after  the  findings  and  award  of 
the  arbitrators.  It  is  the  claim  of  counsel  for  appellee  that  the  provision 
of  section  17,  c.  270,  supra,  is  inconsistent  with  the  provisions  of  section 
2477m29,  and  the  same  was  repealed  thereby.  Whether  the  later  enact- 
ment repealed  other  provisions  of  the  former  or  not,  it  superseded  it  in 
so  far  as  it  fixes  a  definite  time  within  which  claims  for  review  may  be 
filed  with  the  commissioner,  which  must  be  within  five  days  after  the 
date  of  the  award. 

The  question  is:  What  is  meant  by  the  "date  of  the  award"?  Is 
the  award  complete  when  the  finding  and  conclusion  of  the  arbitrators 
is  dated  and  signed,  or  is  it  completed  by  filing  same  with  the  Industrial 
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Commissioner?  When  docs  it  become  "the  award"?  No  appeal  can  be 
taken  from  the  award  of  the  arbitratjors  to  the  district  court,  and  if  no 
claim  is  filed  for  review  within  the  time  allowed  by  the  statute,  any  party 
in  interest  may  present  a  certified  copy  thereof  to  the  district  court  of 
the  county  in  which  the  injury  occurred,  and  have  a  decree  rendered 
therein  in  accordance  therewith.  While  the  statute  does  not  specifically 
provide  that  the  commissioner  shall  certify  to  the  copy  of  the  award  of 
the  arbitrators  for  this  purpose,  such  is  the  necessary  inference  from 
the  statutory  requirement  that  same  be  filed  with  him.  He  thereby  be- 
comes the  custodian  thereof.  While  the  instrument  signed  by  the  arbi- 
trators necessarily  includes  the  finding^  order,  and  award  thereof,  k  does 
not  become  effectual  as  such  until  filed  with  the  commissioner.  The 
statute  makes  no  provision  for  notice  to  the  parties  of  the  award,  nor  for 
publicity  thereof,  until  the  same  is  filed  with  the  commissioner.  The  duty 
of  the  arbitrators  after  completing  th^r  investigation,  and  signing  their 
award,  is  to  cause  the  same  to  be  filed  with  the  commissioner.  We  think 
*h9  Legislature  obviously  contemplated  that  "the  award"  should  date 
from  the  time  of  its  filing  with  the  commissioner,  and  that  the  aggrieved 
party  may  have  five  days  thereafter  to  apply  to  the  commissicmer  for  a 
review  thereof.  The  statute  i-equires  that  the  hearing  before  the  arbi- 
trators be  in  the  city,  town,  or  place  where  the  injmy  occurred.  This 
may,  of  course,  be  in  a  part  of  the  state  remote  from  the  office  of  the 
commissioner,  and  the  time  intervening  between  the  signing  and  dating 
of  the  findings  of  the  arbitrators  and  publicity  thereof  by  filing  with 
the  commissioner  may  reduce  the  time  allowed  upon  a4)pellee's  theory  in 
which  to  apply  to  the  commissioner  .ior  review  to  much  less  than  five 
days.  This  could  hardly  have  been  contemplated  by  the  Legislature. 
Thus  construed,  appellant's  application  was  filed  with  the  commissioner 
within  the  time  required. 

[2,  3]  n.  The  court  below  did  not  review  the  findings  of  the  com- 
missioner upon^  the  merits,  but  based  its  decision  solely  upon  the  ground 
that  the  commissioner  was  without  jurisdiction  to  review  the  award  of 
the  arbitrators.  We  have,  therefore,  no  question  before  us  involving 
the  merits.  The  district  court  may  confirm  or  set  aside  the  order  of  the 
Industrial  Commissioner  if  he  finds  that  he  has  committed  error  in  one 
or  more  of  the  particulars  designated  by  chapter  270,  Acts  of  the  Thirty- 
Seventh  General  Assembly.  This  court  is  limited  in  its  review  upon  ap- 
peal to  questions  decided  by  the  lower  court. 

Having  held  that  the  court  erred  in  its  finding  that  the  commissioner 
was  without  jurisdiction  to  review  the  award  of  the  arbitrators,  it  fol- 
lows that  its  judgment  and  decree  must  be  reversed. 

Ladd,  C.  J.,  and  Evans  and  Gaynor,  JJ.,  concur. 
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SUPREME  COURT  OF  KANSAS. 


RICKEL 

V. 

ATCHISON,  T.  &  S.  F.  RY.  C    (No.  22006.)* 

1.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT—ELECTION  NOT  TO  ACCEPT  THE  ACT— PRESUMP- 
TION AND  BURDK^  OF  PROOF. 

When  an  officer  of  a  corporation  presents  to  die  secretary  of  state  a 
document  in  writing  in  which  it  is  recited  that  such  corporation  elects 
not  to  come  under  the  provisions  of  the  Workmen's  Compensation  Act, 
and  the  secretary  of  state  accepts  and  files  such  document  as  a  genuine 
and  authorized  instrument,  the  public  has  a  right  to  act  upon  the  presump- 
tion that  the  execution  and  presentation  of  the  document  were  authorized 
by  the  corporation,  and,  if  not  so  authorized,  the  burden  is  on  the  cor- 
poration to  prove  that  fact 

(For  other  cases,  see  Master  and  Servant.  Dec  Dig.  §  403.) 

3.  MASTER  AND  SERVANT-TRI AI^P  R  O  V I  N  C  E  OF  JURY- 
NEGLIGENCE. 

A  jury  may  draw  upon  their  own  information,  without  proof,  touch- 
ing simple  matters  of  common  knowledge  and  experience,  and  they  do 
not  need  to  be  told  that  the  use  of  a  jack  (or  other  equally  efficient 
device)  is  necessary  to  raise  the  wheels  of  a  heavily  loaded  vehicle  from 
a  groove  or  rut  into  which  the  wheels  had  slipped';  and,  when  all  the  facts 
touching  such  a  stiuation  are  in  evidence,  the  jury  may  properly  find 
that  the  attempt  to  drag  the  loaded  vehicle  out  of  the  groove  without 
the  use  of  jacks  was  an  act  of  negligence  and  a  finding  that  such  neg- 
ligence caused  the  injury  and  death  of  a  workman  will  not  be  disturbed. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  278[17],  286 
[27] ;  Trial,  Dec  Dig.  §  311.) 

Appeal  from  District  Court,  Wyandotte  County. 

Action  by  William  C.  Rickel,  administrator  of  Antonio  Fuentez,  de- 
ceased»  against  the  Atchison  Topeka,  &  Santa  Fe  Railway  Company. 
Verdict  and  judgment   for  plaintiff,  and  defendant  appeals.     Affinned. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott,  all  of  Topeka.  J.  W. 
Orr,  of  Atchison,  and  C  Angevine,  of  Kansas  Ci^,  for  appellant 

William  C.  Rickel,  J.  O.  Emerson,  and  David  J.  Smith,  all  of  Kansas 
City,  for  appellee. 

Dawson,  J.  This  is  an  action  for  damages  for  injuries  which  calUsed 
the  death  of  Antonio  Fuentez,  a  Mexican  workman,  while  he  was  em- 
ployed in  the  defendant's  workshop. 

While  the  deceased  and  three  other  workmen  were  engaged  in 
moving  a  heavy  boiler  on  a  wheeled  "trailer"  which  was  hauled  by  a 
small  motortruck,  one  or  more  of  the  wheels  of  the  trailer  dropped  into 
a  groove  and  stof^d.  The  floor  where  the  men  were  at  work  contained 
a  railway  track  which  had  been  planked,  and  this  groove  was  beside 

^Decision  rendered,  March  8.  1919.    179  Pac  Rep.  550.    Syllabus  by  the 
Court 
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the  rail  to  permit  the  revolution  of  the  flanges  on  car  wheels.  Antonio 
placed  a  piece  of  wood  in  front  of  the  trailer  wheel  so  that  it  might  be 
hauled  up  out  of  the  groove.  The  foreman  who  was  operating  the  motor- 
truck called  on  Antonio  to  steady  the  boiler,  and  then  started  his  motor; 
but,  instead  of  raising  the  trailer  wheel  out  of  the  groove,  the  trailer 
was  swung  around,  and  the  boiler  and  trailer  were  capsized,  and  Antonio 
was  fatally  crushed  between  the  falling  bdler  and  a  neighboring  telegraph 
pole. 

Plaintiffs  petition  alleged  that  the  defendant  had  filed  with  the  secre- 
tary of  state  a  written  election  not  to  come  tmdcr  the  Workmen's  Com- 
pensation Act  (Laws  1911,  c  218,  as  amended  by  Laws  1913,  c  216,  and 
Laws  1917,  c  226).  The  petition  charged  negligence  in  various  ways: 
(1)  In  permitting  a  groove  in  the  floor  which  rendered  dangerous  the 
operation  of  the  trailer  thereon;  (2)  in  attempting  to  raise  the  loaded 
trailer  without  the  use  of  levers  or  jacks;  (3)  in  providing  an  insuf- 
fldent  number  of  workmen  for  the  task,  thus  increasmg  the  danger;  (4) 
in  attempting  to  move  the  boiler  with  a  truck  and  trailer  so  light  and 
small  in  comparison  with  the  size  of  the  boiler  as  to  render  the  work  un- 
necessarily dangerous;  and  (5)  in  not  warning  the  deceased  of  the  dan- 
ger of  the  boiler  rolling  on  him.  Deceased  was  a  mere  helper  and  in- 
experienced and  did  not  know  or  appreciate  his  danger  and  had  no  con- 
trol of  the  operation  or  of  the    method  of  performing  the  work. 

Defendant's  answer  was  a  general  denial,  and  that  the  death  of  the 
workman  was  occasioned  by  his  own  negligence;  that  his  fatal  injuries 
were  the  result  of  risks  involved  in  the  employment,  and  that  these  had 
been  assumed  by  the  deceased. 

The  jury  returned  a  general  verdict  for  plaintiff,  and  answered  cer- 
tain special  questions: 

"(7)  Was  the  crack  or  opening  in  the  platform  or  floor,  into  which 
the  wheels  of  the  truck  dropped,  an  opening  that  was  left  along  the  ^ide 
of  the  rail  of  the  railroad  track  for  the  flanges  of  the  car  wheels  ?  An- 
swer:   Yes.    ♦    ♦    * 

"(9)  If  you  find  that  the  defendant  was  guilty  of  any  negligence 
which  caused  or  directly  contributed  to  the  death  of  Antonio  Fuentez, 
then  state  fully  of  what  that  negligence  consisted.  Answer:  In  causing 
or  permitting  an  opening  in  its  platform ;  in  attempting  to  raise  the  wheels 
of  trailer  out  of  crack  without  the  use  of  jacks;  in  not  providing  a  suf- 
ficient number  of  competent  workmen;  in  attempting  to  move  the  boiler 
without  the  proper  means  of  conveyance ;  in  not  warning  deceased  of  the 
danger  of  standing  close  to  boiler.    *    *    » 

"(13)  Was  the  position  taken  by  Antonio  Fuentez  beside  the  car 
obviously  dangerous?     Answer:  No." 

The  defendant  assigns  error  in  the  admission  of  evidence,  and  in  the 
instructions,  and  insists  that  there  was  no  evidence  to  prove  negligence 
on  the  part  of  defendant. 

To  prove  that  defendant  had  elected  not  to  come  under  the  Work- 
menTs  Compensation  Act,  the  plaintiff  introduced  two  documents  cer- 
tified by  the  secretary  of  state  as  part  of  his  office  files,  one  of  which 
recited  that  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  etc, 
"hereby  elects  not  to  accept  any  of  the  provisions  of  House  Bill  No.  858" 
(the  compensation  act  of  1911  as  amended  in  1913),  etc  [Signed]  "The 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  E.  L.  Copeland,  Secre- 
tary and  Treasurer." 

[1]  The  second  was  to  the  same  effect,  but  of  a  date  subsequent  to 
the  amendments  of  1917  to  the  compensation  act,  and  signed  in  the  same 
manner.  Defendant  contends  that  these  documents  were  insufficient  to 
prove  that  the  railway  corporation,  had  elected  not  to  come  tinder  the 
provisions  of  the  act,  since  a  corporation's  secretary  and  treasurer  is  not 
an  officer  clothed  with  such  managerial  and  executive  powers  as  to  au- 
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thorize  him  to  speak  for  the  corporation  on  a  subject  unrelated  to  his 
ordinary  duties. 

This  contention  is  not  incorrect  as  a  principle  of  abstract  law.  but 
here  the  defendant  had  permitted  this  officer  to  make  and  fife  with  the 
secretary  of  state  these  documents  of  election,  one  in  1913  and  the  other 
in  1917.  That  the  documents  were  genuine,  and  Uiat  they  were  sufficient 
in  form  and  text  to  s<rve  the  purpose  of  those  who  might  need  to  ex- 
amine and  act  upon  them,  was  determined  by  the  secretary  of  state  when 
he  accepted  them  from  the  corporation's  officer  and  filed  them  in  his 
office.  Moreover,  the  election  was  pleaded  in  plaintiff's  petition,  and 
defendant's  tmverified  general  denial  would  not  fairljr  raise  the  question 
of  the  secretary-treasurer's  want  of  power.  If  plaintiff's  pleading  on 
this  matter,  based  as  it  was  in  reliance  upon  what  the  files  of  the  secre- 
tary of  state  disclosed,  did  not  correctly  state  defendant's  attitude  under 
the  compensation  act,  the  true  state  of  facts  was  peculiarl}^  within  the 
knowledge  of  the  defendant  and  not  readily  accessible  to  pl^ntiff,  and  il| 
was  the  duty  of  the  defendant  to  plead  the  facts.  Moreover,  defendant's 
answer  contained  allegations  of  assumption  of  risk,  etc.,  which  would  be 
altogether  out  of  place  if  defendant  was  operating  under  the  compensa- 
tion act  Under  all  these  considerations,  the  court  holds  that  no  error 
occurred  in  admitting  this  evidence.  3  Wigmore  on  Evidence,  §§  2158, 
2159. 

Error  is  also  urged  against  one  of  the  court's  instructions.  Because 
defendant  by  objecting  to  the  competency  of  the  evidence  discussed  above, 
had  raised  a  question  whether  the  railway  company  was  conducting  its 
workshop  within  or  without  the  regula^ons  of  the  compensation  act,  the 
instructions  were  cluttered  with  a  dissertation  of  law  toudiing  the  com- 
pany's liability  if  it  were  inside  the  act  and  the  extent  of  its  liability 
if  it  were  not  within  the  act,  and  other  related  and  pertinent  matters  had 
likewise  to  be  covered  by  the  instructions.  The  particular  criticism  to 
which  defendant  directs  attention  is  part  of  a  statement  in  a  Complicated 
instruction  which  seems  to  read  that  assumption  of  risk  was  not  a  de- 
fense to  an  emplofyer  who  was  not  within  the  act.  But  this  same  in- 
struction cures  this  defect,  if  it  is  a  defect,  where  it  continues: 

"However,  ♦  ♦  ♦  [if]  ♦  ♦  ♦  it  elected  not  to  accept  the  terms 
of  the  workmen's  compensation  statute,  this  defense  will  be  valid  if  it 
is  proven  by  a  preponderance  of  the  evidence  that  the  injury  and  death 
of  the  deceased  resulted  from  the  usual  and  ordinary  risks  of  his  em- 
ployment; and,  under  such  circumstances,  it  must  be  held  diat  the  de- 
ceased assumed  all  the  usual  and  ordinary  risks  of  his  employment  and 
also  assumed  all  the  risks  of  his  employment  of  which  he  had  knowledge 
and  the  danger  of  which  he  appreciated.  He  also  assumed  the  risk  of  all 
dangers  the  existence  of  which  and  the  danger  from  which  he  knew  and 
appreciated  or  which  he  could  have  known  and  appreciated  by  the  exer- 
cise of  ordinary  care  and  prudence  on  his  part" 

In  view  of  this  latter  part  of  the  critized  instruction,  as  well  as  the 
jury's  thirteenth  finding  which  shows  that  the  sort  of  ordinary  risk  whidh 
a  workman  assumes  was  not  in  the  case  at  all,  the  error  complained  of 
was  not  prejudicial. 

Defendant's  most  serious  contention  is  that  there  was  no  evidence  to 
support  the  verdict  nor  to  support  the  material  findings  of  the  jury.  It 
is  perhaps  true  that,  since  a  groove  beside  the  rail  was  necessary  for 
the  flanges  of  the  car  wheels  (finding  7),  the  first  element  of  negligence 
specified  by  the  jury— permitting  an  opening  in  the  platform  (finding  9) — 
was  not  negligence  at  all.  Passing  for  the  present  the  matter  of  at- 
tempting to  raise  the  loaded  trailer  without  levers  or  jacks,  it  may  also  be 
conceded  that  there  is  no  evidence  that  a  greater  number  of  workmen 
would  have  lessened  the  probability  of  the  accident  or  prevented  it 
Neither  can  it  be  said  that  the  truck  and  trailer  were  not  proper  means 
for  moving  the  boiler.    Evidence  to  support  tiiat  element  of  negligence 
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is  wanting.    Nor  is  there  evidence  that  there  was  any  negligence  in  failing 
to  warn  tiie  deceased. 

[2]  We  come  then  to  the  remaining  ground  of  negligence— the  at- 
ttmpt  to  raise  the  wheels  and  drag  the  trailer  out  of  the  crack  (groove) 
without  the  use  of  jacks.  This  was  a  ground  of  negligence  charged  in 
the  petition,  and,  of  course,  this  was  the  real  cause  of  the  accident  There 
was  no  formal  evidence  that  jacks  ought  to  have  been  used,  or  that  the 
proper  and  workmanlike  way  to  have  raised  the  loaded  trailer  was  by 
using  jacks.  How  then  did  the  jury  come  to  find  that  the  failure  to 
use  jacks  was  negligence?  Simply  because  they  drew  on  their  own 
knowledge  of  a  common  workaday  fact  which  every  intelligent  man  of 
common  education  and  experience  does  know.  This  boiler  weighed 
3,500  pounds.  It  was  loaded  on  a  trailer  one  or  more  of  whose  wheels 
had  slipped  into  the  groove  by  the  side  of  a  steel  rail.  Would  it  have 
served  any  purpose — would  it  have  conveyed  any  information  to  the 
jury  that  they  did  not  know— to  have  gone  through  the  formality  of 
calling  a  workman  to  testify  that  the  proper  way  to  raise  that  loaded 
trailer  was  by  the  use  of  jacks  ?  This  court  thinks  not  Matters  of  fact 
of  so  simple  a  character  are  within  the  common  knowledge  of  jurymen 
of  average  intelligence,  and  the  use  of  a  jack  to  raise  the  wheel  of  a 
heavily  loaded  vehicle  out  of  a  rut  or  groove  is  so  obviously  the  proper 
way  to  raise  it,  and  so  commonly  the  way  it  is  done,  that  the  jury  did 
not  need  to  be  told  of  it  to  justifv  its  finding  to  that  effect.  There  is 
a  clearly  defined,  though  narrow,  field  of  elementary  facts  of  mechanics 
so  notoriously  known  to  every  intelligent  person  that  no  evidence  to 
establish  them  before  a  jury  is  necessary.  Insurance  Office  v.  Woolen- 
Mill  Co.,  72  Kan.  41,  46,  82  Pac.  513;  Cheek  v.  Railway  Co.,  89  Kan.  247, 
131  Pac  617;  Cardwell  v.  Railroad  Co.,  90  Kan.  707,  136  Pac.  244;  16 
Cyc.  852;  15  R.  C.  L.  1056,  1104;  4  Wigmore  on  Evidence,  §  2570.  See, 
also,  notes  in  31  L.  R.  A.  489;   37  L.  R.  A.  (N.  S.)  790. 

It  has  been  held  that  a  trial  court  and  jury  know,  without  the  intro- 
duction of  evidence,  the  purpose  of  a  fender  on  a  street  car  (Spiking  v. 
Railway  &  Power^Co.,  33  Utah,  313,  93  Pac.  838)  ;  they  likewise  know 
the  character,  construction,  and  use  of  an  ice  cream  freezer  (Brown  et  al. 
v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200)  ;  they  also  know  that  the  use  of 
dynamite  in  blasting  under  a  city  is  inherently  dangerous  (City  of 
Chicago  V.  M-urdock,  212  111.  9.  72  N.  E.  46,  103  Am.  St  Rep.  221)  ;  that 
vacant  buildings  are  ordinarily  more  exposed  to  damage  by  fire  thain 
occupied  buildings  (White  v.  Insurance  Ca,  83  Me.  279,  22  Atl.  167)  ; 
that  it  is  a  matter  of  common  knowledge  and  needs  no  proof  that  the 
breaking  of  bridles,  harness,  and  vehicles  is  of  common  occurrence,  and 
that  when  such  a  mishap  transpires  it  may  frighten  a  jirentle  horse  and 
cause  it  to  run  away  (City  of  Joliet  v.  Shufeldt,  144  111.  403,  413,  32  N.  E. 
969,  18  L.  R.  A.  750,  36  Am.  St.  Rep.  453.) 

See,  also,  the  opinion  of  Judge  Van  Devantcr  and  the  wealth  of 
perthient  citations  collected  by  him  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Moore.  166  Fed.  663.  92  C.  C.  A.  357,  23  L.  R.  A.  (N.  S.)  962. 

[3]  The  necessity  for  using  jacks  to  raise  the  trailer  was  clearly  dis- 
closed by  the  evidence  narrating  how  Fuentez  met  \i\s  death.  A  fellow 
workman  and  eyewitness  testified: 

'The  trailer  was  connected  with  the  truck  by  two  cross-chains.  Mr. 
Rogers  had  chanre  of  the  truck.  The  man  that  was  killed  was  Mr. 
Rogers'  helper.  The  loading  took  place  inside  the  boiler  shop.  *  *  * 
When  they  started  out  from  the  boiler  shop,  Fuentez  was  ridmg  here, 
and  Mr.  Rogers  was  driving  right  on  the  front.  *  »  *  When  we  got 
outside  against  that  telegraph  pole,  the  trailer  seemed  to  waWile  a  little 
bit,  and  the  front  wheel  went  down,  dropped  into  the  groove  between  the 
switch  frail]  and  the  plankinflr,  and  I  hollered.  'Whoa  !*  After  that  front 
wheel  fell  into  the  groove,  Mr.  Rogers  backed  up  just  a  little,  and  then 
stepped  from  the  motortruck  and  beckoned  to  the  Mexican,  and  pointed 
Vol.  ni — Comp.  t€. 
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to  two  pieces  of  board  that  were  lying  there  on  the  platf onn  and  told  the 
Mexican  to  put  them  under  the  wheel,  and  when  the  Mexican  went  down 
and  put  these  two  boards  to  the  wheel,  when  he  got  them  there,  he  stood 
up,  and  then  Mr.  Rqg^ers  said,  'Watch  the  board,  steady  the  boiler,'  and 
he  went  back  to  the  trailer  and  started  off.  They  put  the  boards  right  to 
that  front  wheel  that  was  in  the  groove.  After  they  were  put  there.  Mr. 
Fuentez  stood  right  in  a  line  with  the  telegraph  pole.  When  Mr.  Fuentez 
went  to  steady  the  boiler,  Rogers  said,  'Watch  them  boards.'  At  that  time 
he  was  right  in  between  the  boiler  and  the  post  When  Mr.  Rogers  backed 
out  a  litle  bit,  these  two  chains  were  slacked.  When  Mr.  Rogers  told  him 
to  steady  the  boiler  and  watch  the  bo^rd.  the  Mexican  had  his  back  to 
this  post  facing  the  boiler.  He  was  steadying  the  boiler.  When  Mr. 
R«M^rs  went  iMtck  and  got  on  the  truck  and  started  out,  Fuentez  was 
right  in  the  same  place;  he  never  moved.  When  Rogers  started  up  with 
the  truck  expecting  to  pull  it  on  those  two  boards  that  had  been  put  in 
there,  it  gave  a  little  jerk,  and  as  it  gave  a  jerk  this  end,  in  swinging 
right  around,  as  it  swung  around  it  pulled  right  around  with  this  chain 
tight  in  her^  and  the  boiler  and  trailer  all  tumbled  over.  I  mean  the 
rear  end  of  the  trailer  swung  around,  and,  when  it  swung  around,  the  rear 
right-hand  wheel  of  the  trailer  went  into  this  groove,  and  then  the  boiler 
and  the  trailer  all  tumbled  over  at  once,  just  as  quick  as  that  (indicating). 
Fuentez  didn't  have  any  chance  to  get  away,  because  it  was  done  as  quidk 
as  that" 

This  evidence  makes  it  so  clear  and  plain  that  the  attempt  to  drag  the 
heavily  loaded  trailer  out  of  the  groove  without  the  use  of  a  simple  de- 
vice like  a  jack  (or  some  equally  effective  mechanical  device)  was  negli- 
gence. It  Is  so  plain  that  the  jury  needed  not  to  be  told  of  it,  but  might 
draw  on  their  general  information  to  that  extent,  and  manifestly  Skis 
negligence  brought  about  the  death  of  this  workman,  and  he  himself, 
obedient  and  unskilled  as  he  was  proved  to  be,  was  without  fault 

The  judgment  is  afitrmed. 

Burch,  Mason,  Porter,  and  Marshall,  JJ.,  concurring. 

Jqbnson,  C.  J.,  and  West,  .J.,  concur  in  the  ju(fgment,  but  are  of 
opinion  that  the  record  contains  some  evidence  to  sustain  the  finding  of 
the  jury  that  the  defendant  had  not  provided  a  sufficient  number  of  work- 
men to  watch  the  board  and  steady  the  boiler,  and  that  there  was  negli- 
gence in  failing  to  warn  the  deceased  of  his  danger. 


SUPREME  COURT  OF  KANSAS. 


THOMAS 

V. 

PROCTOR  &  GAMBLE  MFG.  CO.     (No.  21995.)* 

1.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

LAW^"COURSE  OF  EMPLOYMENT." 

In  an  action  under  Workmen's  Compensation  Law  there  was  evidence 
that  the  plaintiff,  a  17  year  old  gfrl,  who  was  paid  by  the  hour,  was  in- 
jured during  a  half -hour  intermission  at  noon  while,  although  at  liberty 

*  Decision  rendered,  March  8,  1919.    179  Pac  Rep.  372.    Syllabus  by  the 
Court 
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to  leave  the  premises,  she  remained  there  and,  after  eating  her  lunch, 
engaged  with  fellow  employees,  in  accordance  with  a  custom  known  to 
and  approved  by  her  employer,  in  riding  on  a  truck,  her  injury  being 
caused  by  falling  from  a  truck  while  it  was  being  drawn  by  a  fellow 
employee.  Held,  that  a  finding  was  justified  that  the  accident  occurred  in 
the  course  of  her  employment. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375[1].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

Z  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 

ACT— "ARISING  OUT  OF  EMPLOYMENT." 

It  is  further  held  that  the  evidence  stated  was  sufficient  to  support  a 
finding  that  the  plaintiff's  injury  arose  out  of  her  employment 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  373.) 

(Additional  Syllabus  by  Editorial  Staff,) 
3.  MASTER  AND  SERVANT  —  WORKMEN'S  COMPENSATION 
ACT— "ARISING  OUT  OF  AND   IN   COURSE  OF  EMPLOY- 
MENT." 

An  injury  directly  and  naturally  resulting  in  a  risk  reasonably;  inci- 
dent to  the  emplo3rment  in  which  tHe  employee  was  engaged  is  an  injury 
"arising  out  of  and  in  the  course  of  the  employment." 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  372.). 
(For  other  definitions,  see  Words  and   Phrases,  First  and  Second 
Series,  Course  of  Employment) 

Appeal  from  District  Court,  Wyandotte  County. 

Action  by  Daisy  Thomas,  a  minor,  by  her  next  friend  and  mother, 
Anna  Thomas,  against  the  Proctor  &  (Gamble  Manufacturing  Company, 
for  compensation  under  the  Workmen's  Compensation  Law.  Judgment 
for  plaintiff,  and  defendant  appeals.    AfYirmed. 

J.  K.  Cubbison,  of  Kansas  City,  Mo.,  for  appellant. 
Stanley  &  Stanley,  of  Kansas  City,  Kan,,  for  appellee. 

Mason,  J.  Daisy  Thomas,  an  employee  of  the  Proctor  &  Gamble 
Manufacturing  Company,  about  17  years  of  age,  recovered  a  judgment 
against  her  employer  under  the  Workmen's  Compensation  Law  ((}en.  St 
1915.  §  5896  et  seq.).  and  the  defendant  appeals. 

The  principal  question  involved  is  whether  the  plaintiffs  injury  was 
one  arising  out  of  and  in  the  course  of  her  emplo3rment.  A  suggestion  is 
made  that  it  did  not  result  from  accident,  but  the  occurrence  relied  upon 
seems  clearly  to  fall  within  the  definition  of  that  term.  The  evidence  in 
behalf  of  the  plaintiff  tended  to  show  these  facts :  She  had  been  working 
for  the  defendant  a  little  over  five  months.  Her  hours  were  from  7 
to  12  and  from  12 :30  to  5 :30,  except  on  Saturdays,  when  she  did  not  work 
in  the  afternoon.  She  was  paid  by  the  hour.  Her  custom  was  to  take  her 
lunch  with  her  and  eat  during  the  interval  between  noon  and  12 :30,  whidi 
was  allowed  for  that  purpose,  in  the  room  where  she  worked,  with  the 
other  girls  in  her  department,  seven  or  eight  in  number.  The  eating  of 
hinch  generally  occupied  about  15  minutes.  In  the  remaining  15  minutes 
the  girls,  including  the  plaintiff,  were  in  the  habit  of  amusing  themselves 
by  riding.ion  a  small  truck  used  in  their  department  to  pull  boxes  on. 
The  girls  had  asked  the  foreman  of  this  department  if  they  could  do  this, 
and  he  had  told  them  they  could,  but  to  be  careful,  and  that  he  did  not 
want  any  men  up  there.  He  knew  of  the  practice  and  did  not  object  to 
it;   nor  did  any  other  representative  of  the  company.    During  the  noon 
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half  hoar  the  girls  were  at  liberty  to  go  where  they  pleased.  They  hardly 
ever  went  down  to  the  restaurants,  however,  because  of  the  shor^ess 
of  the  time.  If  they  did  so  they  had  to  run  in  order  to  be  back  by  l2:30. 
On  the  day  of  the  accident  one  girl  was  drawing  the  truck,  while  the 
plaintiff,  with  two  others,  were  kneeling  on  it.  They  had  ridden  from  the 
powdet  room,  where  they  worked,  in  the  ware  room,  and  were  near  the 
door  between  the  two  on  the  return  trip,  when  in  turning  a  comer  the 
trudc  slid,  and  one  girl  jumped  off.  The  other  two  fell  to  the  floor,  the 
plaintiff  receiving  injuries  to  her  knee  and  ankle.  This  was  a  few  minutes 
before  12:30. 

The  evidence  for  the  defendant  tended  to  show  these  facts:  The 
company  had  a  lawn  and  recreation  ground,  about  an  acre  in  extent, 
fenced  in  with  its  buildings,  and  five  or  six  acres  outside,  including  a 
ballground,  all  of  which  were  accessible  to  the  employees  when  not  at 
work.  The  defendant  had  no  control  over  them  during  the  noon  inter- 
mission. Usually  at  this  time  half  of  the  girls  went  down  to  a  restaurant 
on  or  near  the  factory  premises.  The  work  of  the  girls  in  the  plaintiff's 
department  was  putting  paper  boxes  on  the  powder  machine.  They  had 
nothing  to  do  with  the  trucks,  which  were  handled  by  men.  The  assistant 
superintendent  had  cautioned  the  plaintiff  against  using  the  trudcs,  telling 
her  that  it  was  against  the  rules  and  very  dangerous.  He  knew  the  girls 
had  ridden  on  the  trucks,  and  he  and  other  representatives  of  the  com-  ' 
pany  frequently  warned  them  against  the  practice.  The  subforeman  of 
the  powder  room  (called  the  foreman  by  the  plaintiff)  had  no  authority 
to  permit  the  girls  to  use  the  trucks  as  playthings.  All  the  foremen  were 
instructed  to  prevent  the  girls  from  getting  on  the  trucks. 

[1]  1.  The  conflict  of  evidence  as  to  the  attitude  of  the  company 
toward  the  girls'  practice  of  playing  with  the  trucks  must,  of  course,  be 
resolved  in  favor  of  the  plaintiff.  In  order  for  the  judgment  to  be  up- 
held the  evidence  must  have  warranted  two  findings — that  the  plaintiff 
was  injured  in  the  course  of  her  employment,  and  that  the  injury  arose 
out  of  her  employment.  The  fact  that  she  was  working  by  the  hour,  and 
that  the  accident  took  place  out  of  working  hours,  does  not  conclusively 
establish  that  it  did  not  occur  in  the  course  of  her  employment  The 
shortness  of  the  intermission  suggests  that  it  was  the  expectation  that 
most  of  the  employees  would  remain  on  the  premises,  and  the  practice 
shown  by  the  evidence  confirms  this.  The  purpose  of  the  plaintiff  and 
her  associates  in  remaining  in  the  factory  after  their  lunch  had  been 
eaten  was  presumably  to  be  on  hand  when  work  was  commenced,  in 
order  that  there  might  be  no  delay — ^a  matter  in  which  the  employer  had 
an  obvious  interest.  Their  situation  was  quite  like  that  of  a  workman 
who  arrives  at  the  factory  and  is  fully  prepared  to  begin  work  a  few 
minutes  before  the  whistle  blows.  In  the  leading  English  case  on  the 
subject,  which  has  been  frequently  cited  with  approval  in  this  country, 
the  scope  of  the  decision  was  fairly  indicated  by  this  language  of  the 
headnote : 

"A  workman  was  paid  by  the  hour  for  the  number  of  hours  per  week 
that  he  was  actually  engaged  in  his  work,  not  including  the  midday  din- 
ner hour.  During  that  hour  he  was  at  liberty  to  stay  and  take  his  meal 
on  the  premises,  or  to  go  elsewhere.  He  stayed  on  the  premises,  and 
sat  down  to  eat  his  dinner,  and  while  so  doing  a  wall  fell  upon  him,  and 
be  was  injured.  Held,  that  during  the  dinner  hour  there  had  been  no 
break  in  the  employment  of  the  workman,  and  that  he  was  entitled  to 
claim  compensation."    Blovelt  v.  Sawyer,  1  K.  B.  1904,  271. 

In  the  opinion  of  the  Master  of  the  Rolls  the  whole  situation  was 
gone  over  in  these  words :  •  . 

"On  the  evidence  as  it  stands  on  the  judge's  notes  I  should  have  felt 
no  difficulty,  because  it  would  appear  prima  facie  to  indicate  that  the 
man  was  in  his  master's  employment  during  the  whole  of  each  day,  from 
the  time  at  which  he  went  to  his  work  to  the  time  when  he  came  away. 
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and  equally  during  the  dinner  hour,  if  he  stayed,  as  during  any  other  part 
of  the  tin^.  He  would  be  there  on  the  contract  with  his  master  during 
all  those  hours,  either  directly  in  order  to  do  that  for  which  he  was  em- 
ployed or  for  some  purpose  ancillary  thereto.  That  would  embrace  all  his 
movements  within  the  ambit  of  the  factory,  going  or  coming  or  stop- 
pping  there  for  any  purpose  ancillary  to  his  work.  But  we  are  told  that 
there  were  admissions  made  between  the  parties,  which  do  not  appear  on 
the  judge's  note,  that  men  in  the  position  of  the  applicant  were  not  paid 
by  the  day  or  week,  but  by  the  hour,  and  that  the  dinner  hour  was  ex- 
cluded from  the  computation  of  his  wages,  and  was  not  a  time  during 
which  he  was  earning  pay.  That  creates  a  difficulty,  or,  at  all  events, 
requires  consideration.  It  seems  to  me,  however,  that  if  the  dinner  hour 
can  be  brought  in  as  part  of  the  time  which  is  given  by  the  workman 
for  some  purposes  ancillary  to  his  work,  such  as  feeding  himself,  which 
is,  of  course,  essential  to  enable  him  to  do  his  work,  it  would  be  taking 
too  technical  a  view  to  say  that  the  pause  in  the  actual  course  of  his 
work  for  the  purpose  of  eating  his  dinner  was  a  break  in  his  employment 
from  the  time  that  he  stopped  work  to  the  time  at  which  he  began  again. 
It  seems  to  me  that,  ncjt withstanding  what  is  alleged  as  to  the  payment 
being  for  tiie  hours  in  which  the  applicant  was  actually  engaged  in 
work,  and  not  for  the  time  in  which  he  took  his  meals,  we  must  take  a 
broader  view,  and  treat  him  as  continuing  in  the  erai^osrment  of  the 
master  by  the  consent  of  the. master,  inasmuch  as  it  is  for  the  master's 
advantage  that  the  workmen  should  have  an  opportunity  to  feed  them- 
selves. A  workman  would  do  his  work  all  the  better  by  taking  his  meal 
at  that  time,  and  ii  it  is  part  of  the  contract  between  him  and  his  master 
that  he  may  do  so  upon  the  works  instead  of  going  away,  that  may  be  a 
matter  of  mutual  convenience.  A  man  might,  for  instance,  live  at  a 
distance,  and  it  might  be  desirable,  from  the  master's  point  of  view,  that 
he  should  not  tire  himself  by  going  to  and  fro  for  his  food  instead  of 
reserving  his  strength  for  his  work.  It  does  not  seem  to  me  that,  as  a 
matter  of  law,  it  can  be  said  that,  when  sitting  down  to  his  dinner,  the 
applicant  had  ceased  to  be  in  his  master's  employment.  From  the  mere 
facts  that  he  was  not  paid  for  this  particular  time,  and  that  he  was  not 
engaged  in  the  main  purpose  of  his  work,  it  cannot,  as  a  matter  of  law, 
be  said  that  he  had  ceased  to  be  in  the  emplojrment  of  his  master."  Pages 
273,  274. 

One  of  the  Lord  Justices  said : 

"It  also  appears  that  he  was  not  obliged  to  leave  the  place  where  he 
was  working  and  obtain  shelter  and  food  elsewhere.  That  being  the  case, 
how  can  it  be  said  that  the  accident  did  not  occur  in  the  course  of  his 
employment?"    Page  275. 

Another  added: 

"In  my  view  it  can  make  no  difference  if  the  fact  is  that  by  the  terms 
of  the  particular  engagement  the  workman  was  to  have  the  right,  if  so 
minded,  to  get  his  dinner  on  the  employer's  premises.  I  think  it  would  be 
to  place  a  narrow  construction  on  the  act  if  we  held  that  the  accident  to 
the  applicant  did  not.  occur  in  the  course  of  his  employment"    Pa^e  276. 

Of  an  employee  who  during  the  noon  intermission,  after  eating  his 
lunch  on  the  premises,  fell  into  the  river  and  was  drowned,  it  has  been 
said: 

"All  the  circumstances  and  facts  tend  to  show  that  up  to  the  time  he 
expected  to  resume  his  work  when  lunching  time  had  expired,  and  hence 
he  was  within  the  scope  of  his  service  when  walking  at  this  place."  Mil- 
waukee Western  F.  Co.  v.'  Industrial  Commission,  159  Wis.  635,  642,  150 
N.  W.  998,  999. 

Other  expressions  bearing  on  the  matter  are: 

"The  relation  of  master  and  servant,  in  so  far  as  it  involve- 
obligation  of  master  to  protect  the  servant,  is  not  suspended  ^' 
noon  hour,  where  the  master  expressly,  or  by  fair  implicat*^ 


Digitized  by 


Google 


716  3  WORKMEN'S  COMPENSATION  L.  J.    (Kan.)         [June, 

servants  to  remain  on  the  premises  in  the  immediate  vicinity  of  the  work." 
Bradtmry's  Workmen's  Compensation  (3d  Ed.)  524. 

''As  <tirectly  applied  to  the  noon  intermission,  it  is  a  long  and  well- 
settled  rule  that  the  service  tie,  or  contractual  relations  and  obligations 
between  tht  master  and  servant,  is  not  broken  by  such  suspension  of  all 
activities  directly  beneficial  to  the  employer."  Haller  v.  City  of  Lansing, 
195  Mich.  753.  758,  162  N.  W.  335,  337  (L  R.  A.  1917E,  324). 

See,  also,  Boyd's  Workmen's  Compensation,  §  481;  1  Honnold  on 
Workmen's  Compensation,  §  111;  Etherton  v.  Johnson  Knitting  Mills 
Co.,  184  App.  Div.  820,  172  N.  Y.  Supp.  724;  Racine  Rubber  Co.*  v.  In- 
dustrial Commission,  165  Wis.  600,  162  N.  W.  664;  Griffith  v.  Cole  Bros, 
et  aL  (Iowa)  165  U.  W.  577,  L.  R.  A.  1918F,  923;  Riley  v.  Cudahy 
Packing  Co.,  82  Neb.  319,  117  N.  W.  765;  In  re  Sundine,  218  Mass.  1, 
105  N.  E.  433.  L.  R.  A.  1916A.  318. 

We  conclude  that  there  was  room  for  a  finding  that  the  plaintiff's 
injury  occurred  in  the  course  of  her  employment  If  it  had  been  the 
result  of  some  accident  which  was  due  to  the  physical  conditions  under 
which  ^tkt  work  was  performed — say  to  the  falling  of  plaster  in  the  rooms 
where  the  girb  were  playing — this  would  be  quite  obvious,  and  the  judg- 
ment for  the  plaintiff  would  clearly  be  warranted. 

[2,3]  2.  Whether  the  plaintiff's  injury  arose  out  of  her  employment 
is  a  more  difficult  question.  Injuries  received  in  play  are  not  usually 
capable  of  being  so  classified.  Two  illustrative  cases  are  reported,  passed 
upon  by  a  commission  and  a  committee  of  arbitration,  which  are  in  some 
respect  quite  similar  to  that  under  consideration.  Socquet  v.  Con- 
necticut Mills  Co.,  Conn.  W.  C.  C.  C.  Digest,  1914-16,  p.  635;  Thompson 
V.  W.  L.  Douglas  Shoe  Co.,  2  Mass.  W.  C.  C  145.  If  the  present  case 
is  to  be  taken  out  of  the  general  rule,  it  must  be  upon  the  ground  that 
the  habit  of  the  girl  employees  to  play  with  the  trucks  during  the  noon 
intermission,  with  the  knowledge  and  express  consent  of  the  foreman, 
and  without  objection  by  any  one  representing  the  defendant,  made  such 
practice  one  of  the  conditions  under  which  the  business  was  carried 
on,  upon  much  the  same  principle  as  employers  are  held  liable  for  the 
results  of  horseplay  which  had  grown  into  a  custom.  White  v.  Stodc- 
yards,  177  Pac.  522.  Injuries  have  been  held  to  arise  out  of  the  employ- 
ment whenever  they  are  "such  as  the  charactei-  of, the  business  or  the 
conditions  under  which  it  is  carried  on  make  likely,  and  the  result  either 
was  or  should  have  been  in  contemplation  of  the  employer."  Jacquemin 
et  al.  V.  Turner  &  Seymour  Manufacturing  Co.,  92  Conn.  382,  103  Atl.  115, 
L.  R.  A.  1918E,  495.  The  plaintiff's  participation  in  the  use  of  the  truck 
would  not  seem  necessarily  to  bar  her  recovery,  her  conduct  being  of  a 
kind  to  be  expected  in  girls  of  her  age,  and  the  question  of  her  want 
of  care  not  being  material,  the  action  not  being  founded  on  her  employer's 
negligence.     . 

The  trial  court  gave  an  instruction  to  the  effect  that,  if  the  plaintiff 
was  injured  as  a  direct  and  natural  result  of  a  risk  reasonably  mcident 
to  the  employment  in  which  she  was  engaged,  it  must  be  considered  as 
arising  out  of  and  in  the  course  of  her  employment.  This  is  com- 
plained of  but  substantially  the  test  proposed  has  often  been  approved. 
Challlis  V.  London  &  South  Western  Railway,  2  K.  B.  1905,  154,  157;  Brice 
V.  Edward  Lloyd.  Limited,  2  K.  B.  1909,  804,  810;  Holland-St  Louis 
Sugar  Co.  v.  Shraluka  (Ind.  App.)  116  N.  E.  330;  Pace  v.  Appanoose 
County  (Iowa)  168  N.  W.  916;  Hulley  v.  Moosbrugger,  88  N.  J.  Law, 
161,  95  Atl.  1007,  L.  R.  A.  1916C,  1203.  See,  also,  Benson  v.  Bush,  178 
Pac*  747,  decided  February  14,  1919. 

'  In  a  case  in  which  the  decision  was  against  the  employee  the  general 
rule  was  thus  stated  and  illustrated: 

"The  same  right  to  compensation  will  follow  if  an  injury  arising 
from  a  risk  of  the  business  is  suffered  while  the  employee  is  doing  some- 
thing which,  although  quite  outside  of  his  obligatory  duty,  is  permitted 
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by  his  employer  for  their  mutual  convenience,  sudi  as  eating  his  dinner 
on  the  premises,  or  any  similar  act  to  the  performance  of  which  the  em- 
ployer has  assented.    ♦    ♦    ♦ 

''In  the  present  case  the  commissioner  has  found,  in  substance  if  not 
in  words,  that  the  employer  knew  of  his  employees'  Custom  of  heating 
bottles  in  the  dry  room  at  the  mouth  of  the  hot-air  pipe,  and.  upon 
principles  familiar  to  courts  before  compensation  acts  were  invented, 
the  right  to  so  heat  bottles  became,  by  the  tacit  consent  of  the  em- 
ployer, a  term  or  condition  added  to  the  contract  of  employment,  so  that 
if  the  injury,  which  clearly  arose  from  a  risk  of  the  business,  had  oc- 
curred while  the  claimant  was  engaged  in  heating  his  bottle  at  the  cus- 
tomary time  and  place,  he  would  doubtless  have  been  entitled  to  com- 
pensation." Mann  v.  Glastonbury  Knitting  Co.,  90  Conn.  116,  120,  121, 
96  Atl.  368.  369  (L.  R.  A.  1916D.  86). 

In  a  case  where  during  the  noon  hour  an  employee  was  found 
crushed  by  an  elevator  it  was  said: 

"The  deceased  was  recfuired  to  take  his  lunch  to  the  plant  with  him, 
and  was  permitted  and  expected  to  eat  it  upon  the  premises.  No.  par- 
ticular place  was  assigned  to  any  of  the  employees  to  eat  their  lundi 
but  each  man  was  permitted  to  eat  it  wherever  he  desired  about  the 
plant.  All  the  employes  used  the  elevator  during  the  lunch  hour  as  they 
had  occasion  to,  just  as  they  used  it  during  the  hours  the  plant  was  in 
operation.  Whether  the  deceased  was  negligent  in  his  operation  of  the 
elevator,  or  in  attempting  to  get  off  while  it  was  in  motion,  is  immaterial. 
♦  ♦  ♦  The  proof  amply  sustains  the  fmding  that  the  accident  arose 
out  of  and  in  the  course  of  the  employment."  Humphrey  v.  Industrial 
Commission,  285  111.  372,  375,  120  N.  E.  816,  817. 

A  workman  has  been  allowed  to  recover  under  the  compensation  act 
where  he  caused  an  explosion  by  lighting  his  pipe  near  a  gasoline  can 
in  a  toolhouse,  to  which  he  had  gone  to  eat  his  dinner,  having  violated 
no  rule,  and  not  knowing  of  the  presence  of  the  vapor.  Haller  v.  Lan- 
sing, 195  Mich.  753,  162  N.  W.  335.  L.  R.  A.  1917E,  324.  In  Dzikowska 
V.  Superior  Steel  Co.,  259  Pa.  578,  103  Atl.  351,  L.  R.  A.  1918F,  868, 
the  employee  was  permitted  to  recover,  where  he  set  fire  to  his  oily 
apron  while  lighting  a  cigarette;  and  in  Whiting-Mead  Commercial  Co. 
V.  Industrial  Accident  Co.  (Cal.)  173  Pac  1105,  an  employee's  injury, 
due  to  his  setting  fire  in  the  same  way  to  a  turpentine  soaked  bandage 
on  his  hand,  was  held  to  fall  within  this  rule,  quoted  from  another  case: 

"Such  acts  as  are  necessary  to  the  life,  comfort,  and  convenience 
of  the  servant,  while  at  work,  though  strictly  personal  to  himself,  and 
not  acts  of  service,  are  incidental  to  the  service,  and  injury  sustained 
in  the  performance  thereof  is  deemed  to  have  arisen  out  of  the  em- 
ployment. A  man  must  breathe  and  occasionally  drink  water  while  at 
work.  In  these  and  other  conceivable  instances  he  ministers  unto  him- 
self, but,  in  a  remote  sense,  these  acts  contribute  to  the  furtherance  of 
his  work.  ^  ♦  ♦  ♦  jjjg^  gm^jj  ^^.^g  ^^j  ^  ^q^^  j,j  ^^it  course  of  em- 
ployment is  necessarily  contemplated,  and  they  are  inevitable  incidents. 
Such  dangers  as  attend  them,  therefore,  are  incident  dangers.  At  the 
same  time  injuries  occasioned  by  them  are  accidents  resulting  f.om  the 
employment."  Archibald  v.  Workmen's  Compensation  Commissioner, 
77  W,  Va.  448,  451,  87  S.  E.  791  (L.  R.  A.  1916D,  1013). 

It  would  perhaps  not  unduly  extend  the  princii^e  to  say  that  the 
employer  might,  under  some  circumstances,  have  an  interest  in  his  em- 
ployee's taking  suitable  exercise  in  a  brief  interval  allowed  for  refresh- 
ment and  rest. 

Inasmuch  as  the  evidence  ma^  be  regarded  as  establishing  that  the 
play  in  which  the  plaintiff  was  mjured  had  become  a  settled  custom, 
with  the  knowledge  and  indeed  the  express  approval  of  the  foreman 
in  charge  of  the  department,  and  without  objection  on  the  part  of  any 
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one,  the  court  is  of  the  opinion  that  her  injury  may  be  regarded,  not 
only  has  having  occurred  in  the  course  of  her  employment,  but  as  hav- 
ing arisen  out  of  it. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


SUPREME  COURT  OF  KANSAS. 


LINDSAY 
-  ^' 
HALSTEAD  MILLING  &  ELEVATOR  CO.    (No.  21985.)* 

EVIDENCE-ADMISSIBILITY— ADMISSIONS. 

Under  the  Workmen's  Compensatibn  Act  (Gen.  St  1915,  {§  5896- 
5942),  a  written  report  concerning  the  injury  of  an  employee,  made  by 
another  employee  or  manager,  at  the  request  of  the  employer,  which 
report  contains  statements  regarding  the  accident  and  the  injury  to  the 
employee,  but  which  shows,  on  its  face,  that  the  statements  are  those  of 
the  injured  employee,  and  are  not  the  admissions  of  the  employer,  is  not 
admissible  in  evidence  for  the  purpose  of  proving  that  the  accident  oc- 
curred, or  of  proving  the  nature  of  the  injury. 

(For  other  cases,  see  Evidence,  Dec.  Dig.  §  243 [4].) 

Appeal  from  District  Court,  Harvey  County. 

Action  by  Nancy  £.  Lindsay  against  the  Halstead  Milling  &  Elevator 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.^  Reversed  and 
rendered. 

N6tf  tzger  &  (Gardner,  of  Wichita  and  Samuel  A.  Harper,  of  Chicago, 
111.,  for  appellant 

Oarence  Spooner,  of  Newton,  for  appellee. 

Marshall,  J.  The  plaintiff,  under  the  Workmen's  Compensation  Law 
(Gtn.  St  1915,  §§  5896-5942),  recovered  judgment  for  the  death  of  her 
husband,  David  £.  Lindsay,  alleged  to  have  been  caused  by  an  injury 
sustained  by  him  while  in  the  defendant's  employ.  The  defend^t  appeals. 
The  contest  was  over  the  cause  of  Lindsay's  death. 

The  first  question  argued  by  the  defendant  is  that  "there  was  no 
competent  evidence  offered  to  prove  that  the  deceased's  death  was  caused 
by  an  injury,  and  the  demurrer  of  the  defendant  to  the  evidence  of  the 
plaintiff  should  have  been  sustained."  The  only  evidence  which  tended  to 
prove  that  Lindsay  had  received  any  injury  was  contained  in  a  report 
made,  apparently,  by  the  defendant  to  some  liability  insurance  company. 
A  part  of  the  information  contained  in  the  report  was  given  by  Lindsay 
to  D.  T.  Davis,  an  employee  of  the  defendant  and  manager  of  the  elevator 
in  which  it  was  alleged  that  Lindsay  was  injured.  At  the  defendant's 
request,  Davis  obtained  the  information  two  days  after  the  alleged  acci- 
dent occurred,  and  sent  the  report  to  the  defendant  That  report  showed 
that  Lindsay  stated  that  he  had  been  injured  .while  he  was  replacing  the 

^Decision  rendered,  March  8,  1919.    179  Pac  Rep.  360.    Syllabus  t^  the 
Court 
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driving  belt  of  the  elevator  whidi  had  become  choked;  that  the  belt  had 
slipped  off;  and  that  he  felt  the  injury  in  his  bowels.  The  report  con- 
tained the  following  statement:  "We  believe  his  explanation  above  is 
correct — a  strain  of  the  abdomen  by  misapplied  exertion."  It  is  argued 
that  the  report  was  incompetent;  that  it  was  hearsay;  that  it  contained 
self-serving  declarations  by  Lindsay;  and  that  it  was  not  a  part'  of  the 
res  gestae.  That  part  of  the  report  relating  to  the  accident  and  the  nature 
of  the  injury  sustained  by  Lindsay  was  based  on  information  obtained 
from  him.  He  was  the  only  person  that  knew  about  the  accident;  no 
other  person  saw  it.  If  Lindsay  had  made  the  report  it  would  have 
been  inadmissible,  because  it  would  have  been  self-serving,  and  not  a 
part  of  the  res  gestae.  Neither  Davis  nor  the  defendant  knew  anything 
about  the  accident  or  the  injury  occasioned  thereby,  except  through  in- 
formation received  from  Lindsay,  although  the  report  did  contain  state- 
nient9  touching  other  matters  of  which  both  Lindsay  and  the  defendant 
had  actual  knowledge.  So  far  as  the  latter  statements  were  concerned, 
the  report  was  admissible;  but  so  far  as  the  statements  relating  to  the 
accident,  and  the  injury  were  concerned,  it  was  inadmissible  for  the 
reason  that  those  statements  were  entirely  on  information  obtained  from 
Lindsay,  and  were  not  admissions  by  the  defendant  that  they  were  true. 
The  conclusion  reached  is  supported  by  Englebretson  v.  Industrie,  etc. 
Com.,  170  Cal.  793.  151  Pac.  421,  C.  &  A:  R.  R.  Co.  v.  Industrial  Board, 
274  111.  336,  113  N.  E.  629,  and  Reck  v.Whittlesberger,  181  Mich.  463, 
148  N.  W.  247,  Ann.  Cas.  1916C,  771. 

In  Railway  Co.  v.  Burks,  78  Kan.  515,  96  Pac.  350,  18  L.  R.  A.  (N. 
S.)  231,  this  court  held  that  the  reports  of  railroad  car  inspectors,  re- 
garding the  condition  of  a  car  coupler,  cannot  be  received  in  evidence 
as  admission  by  the  defendant  of  the  facts  stated  in  the  reports,  unless 
>the  reports  have  been  adopted  or  promulgated  in  an  uathoritative  way 
by  some  official  having  power  to  bind  the  corporation  by  admissions. 

The  conclusion  reached  renders  it  unnecessary  to  discuss  the  other 
question  presented  by  the  defendant.  \ 

The  judgment  is  reversed,  and  judgment  is  rendered  for  the  defendant. 

All  the  Justices  concurring. 


-♦♦^- 


COURT  OF  APPEALS  OF  KENTUCKY. 


BATES  &  ROGERS  CONST.  CO.  et  al. 

V. 

ALLEN.* 

1.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—REVIEW— FINDINGS  OF  BOARD. 

Findings  of  Workmen's   Compensation   Board   upon  disputed   facts 
are  not  reviewable. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

—FINDINGS  OF  BOARD— REVIEW. 

Finding  of  Workmen's  Compensation  Board  upon  undisputed  facts 

*  Decision  rendered,  Mardi  28,  1919.    210  S.  W.  Rep.  467. 
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is  a  finding  of  law,  although  it  may  be  styled  a  finding  of  fact,  by  board, 
and  is  reviewable  by  G>urt  of  Appeals. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417(3}^].) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

PROCEEDINGS— REVIEW  OF  QUESTIONS  OF  LAW. 

In  trial  of  common-law  case  before  a  jury,  where  there  is  no  dispute 
as  to  the  facts,  the  question  for  decision  is  one  of  law  for  the  court  and 
not  for  the  jury,  and  the  same  rule  is  applicable  to  compensation  cases. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418[6].) 

4.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—FINDING  OF  BOAREX— REVIEW. 

In  view  of  Ky.  St.  Supp.  1918,  |  4935^  finding  of  Workmen's  C:om- 
pensation  Board  as  to  whether  employee  is  entitled  to  compensation  at 
a  matter  of  law  is  reviewable  by  Court  of  Appeals. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3^].) 

5.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—NOTICE    OF    INJURY— NOTICE    TO   FOREMAN— "AGENT 

OR  REPRESENTATIVE." 

Under  Ky.  St.  Supp.  1918,  §  4917,  providing  that  injured  employee's 
failure  or  delay  in  giving  notice  of  injury  shall  not  bar  proceedings  for 
compensation,  if  it  be  shown  that  employer,  or  his  agent  or  representatiYe, 
had  knowledge  of  the  injury,  the  knowledge  of  a  foreman  or  boss  in 
charge  of  a  crew  or  gang  of  men  held  sufficient;  such  foreman  or  boss 
being  an  ''agent  or  representative"  within  the  statue. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

6.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—NOTICE    TO    EMPLOYER— "KNOWLEDGE    OF    THE    IN- 
JURY." 

Injured  employee's  statement  to  foreman  that  he  had  been  hit  in 
the  eye  was  insufficient  to  give  the  foreman  "knowledge  of  the  injury," 
within  Ky.  St.  Supp.  1918,  §  4917,  providing  that  failure  or  delay  in 
giving  employer  notice  shall  not  bar  injured  employee's  right  to  com- 
pensation, if  it  be  shown  that  employer  had  knowledge  of  the  injury. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  |  398.) 

7.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—NOTICE  OF  INJURY— "NATURE  AND  EXTENT  OF  THE 

INJURY  SUSTAINED." 

Notice  to  employer  of  "nature  and  extent  of  the  injury  sustained," 
under  Ky.  St.  Supp.  1918,  §§  4914,  4915,  need  not  give  a  full  or  exact  de- 
scription of  the  injury,  in  view  of  section  4917;  notice  giving  emplojrer 
such  knowledge  as  will  enable  him  to  provide  the  necessary  .medical  or 
other  attention  that  the  nature  or  extent  of  the  injury  demands  being  suf- 
ficient. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

8.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—NOTICE  OF  INJURY— ACrrUAL  NOTICE— KNOWLEDGE  OF 

INJURY. 

Employer's  actual  knowledge  of  injury,  to  excuse,  under  Ky.  St 
Supp.  1918,  §  4917,  the  want  of  notice  or  delay  in  giving  the  notice  required 
by  sections  4914,  4915,  need  be  only  such  knowledge  of  die  injurv  as  to 
apprise  employer  of  its  nature  and  extent,  so  that  he  may  protect  himself 
by  giving  employee  the  necessary  medical  attention. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  {  398.) 
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9.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

—NOTICE  OF  INJURY. 

Ky.  St.  Supp.  1918,  §  4914,  requiring  notice  to  employer  of  employee's 
injury  "as  soon  as  practicable"  after  the  happening  thereof,  to  entitle 
employee  to  compensation,  should  be  given  a  liberal  construction,  so 
as  not  to  deprive  meritorious  claimant  of  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 

10.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
—FAILURE  TO  GIVE  NOTICE— EFFECT. 

Under  Ky.  St.  Supp.  1918,  §§  4914,  4915,  4917,  compensation  will  not 
be  denied  on  ground  of  failure  to  give,  or  delay  in  giving,  employer 
notice  of  the  injury,  where  such  failure  or  delay  is  due  to  an  honest 
mistake  and  did  not  prejudice  the  employer. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  J98.) 

11.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
—NOTICE— 'MISTAKE." 

Failure  to  give  employer  timely  notice  of  injury,  where  caused  by 
addressing  notice  to  "Mayfield,"  instead  of  "MaysviUe,"  was  occasioned 
by  a  "mistake,"  within  Ky.  St  Supp.  1918,  §  4917,  providing  that  delay 
or  failure  to  give  notice,  where  occasioned  by  mistake,  shall  not  preclude 
recovery  of  compensation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  398.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Mistake.) 

12.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
—NOTICE. 

Where  injury  to  employee's  eye  caused  impairment  of  the  eyesight  at 
time  of  accident  and  was  not  aggravated  by  failure  to  receive  prompt 
medical  attention,  employee's  failure  to  give  employer  notice  required  by 
Ky.  St.  Supp.  1918,  §  4914,  without  delay,  was  not  prejudicial  to  employer, 
and  does  not  preclude  recovery  of  compensation,  where  such  delay  was 
due  to  mistake,  under  section  4917. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

13.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
-    ^DELAY  IN  GIVING  NOTICE. 

'  Where  claim  of  injured  employee  to  compensation  is  meritorious,  and 
employer  has  not  been  prejudiced  by  employee's  delay  in  giving  notice  of 
injury,  required  by  Ky.  St  Supp.  1918,  §§  4914,  4915,  the  want  of  mistake 
or  reasonable  cause,  to  preclude  recovery  of  compensation  under  section 
"4917,  should  be  very  convincing. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  398.) 

14.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
ACT— CONSTRUCTION. 

Workmen's  Compensation  Act,  having  been  primarily  intended  for 
the  protection  and  benefit  of  employees,  should  not  be  g^ven  such  a  strict 
or  technical  construction  as  to  deprive  a  meritorious  claimant  of  compen- 
sation to  which  he  would  have  been  entitled  if  he  had  prosecuted  claim 
with   diligence. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  348.) 

Appeal  from  Circuit  Court,  Mason  County. 

Proceeding  by  Henry  Allen  under  Workmen's  Compensation  Act  for 
compensation  for  injury,  opposed  by  the  Bates  &  Rogers  Construction 
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Company,  employer.  From  judgment  of  circuit  court  awarding  compen- 
sation, on  appeal  by  employee  from  a  finding  of  the  Workmen's  Compen- 
sation Board  denying  compensation,  the  employer  and  the  Workmen's 
Compensation  Board  appeal.    Judgment  of  circuit  court  affirmed. 

Fred  Forcht,  of  Louisville,  and  Stanley  Reed,  of  MaysviUe,  for  j^ 
pellants. 

Chas.  H.  Morris,  Atty.  Gen.,  and  D.  M.  Howerton,  Asst  Atty.  Gen., 
A.  D.  Cole,  of  MaysviUe,  and  Lawrence  Leopold,  of  Louisville,  for  ap- 
pellee. 

Cabsoll,  C  J.  This  case,  under  the  Workmen's  Compensation  Act 
(Laws,  1916,  c.  33),  is  brought  here  by  the  employer,  Bates  &  Rogers 
Construction  Company,  from  the  Mason  circuit  court,  to  which  an  appeal 
was  prosecuted  from  the  decision  of  the  Workmen's  Compensation  Board 
by  the  appellee,  Henry  Allen,  who  had  been  denied  compensation  by  the 
board. 

There  is  no  dispute  about  the  facts,  which  are  substantially  as  fol- 
lows: Henry  Allen  was  in  the  employ  of  the  appellant  Bates  &  Rogers 
Construction  Company  at  lock  and  dam  No.  33  on  the  Ohio  river  near 
MaysviUe,  Ky.,  during  the  month  of  November,  1916.  He  went  from 
Louisville,  Ky.,  where  he  obtained  the  employment  through  the  agency  of 
the  state  free  employment  office,  to  MaysviUe,  and  about  four  days  after 
he  commenced  work  for  the  construction  company  received  the  injury 
for  whidi  he  claimed  compensation. 

He  testified  before  the  board  on  the  hearing  of  his  claim  that  the 
injury  happened  in  this  manner: 

"Well,  I  was  tearing  up  the  dinky  track,  the  one  the  little  engine 
hauls  on,  hauls  the  cars,  and  working  on  a  kind  of  trestle ;  the  men  would 
take  up  the  rail  and  carry  it  back,  and  where  the  angle  iron  holds  diem 
together  they  wouldn't  come  apart;  tl^ere  was  a  big,  heavy  fellow,  called 
Cobb,  and  he  was  hitting  on  these  pieces  of  iron  that  held  the  rail  to- 
gether with  a  sledge,  to  loosen  them,  so  I  could  get  them  apart,  and 
something  flew  up  and  hit  me  in  the  eye,  and  that's  the  way  I  got  hurt" 

Asked  as  to  whom  he  told  about  it  and  what  occurred  afterwards, 
he  testified  as  follows: 

"A.  At  th^t  time  there  was  several  men  knew  I  got  hit  in  the  eye 
with  something.  I  told  the  boss  I  got  hit.  Q.  Who  was  the  boss?  A. 
Little  short  fellow,  they  called  Tom — ^wore  a  straight  hat  like  a  cowboy. 
Q.  Do  you  know  what  his  last  name  was?  A.  No.  sir;  Tom  is  all  I 
know.  I  was  not  there  long  enough  to  get  acquainted.  I  was  only 
there  a  little  over  a  week.  Q.  Was  Tom  the  man  in  charge  of  you? 
A.  Yes,  sir.  Q.  Representing  Bates  &  Rogers  Construction  Company? 
A.  He  was  their  foreman.  Q.  How  long  did  you  continue  to  work  after 
you  received  this  blow  in  the  eye?  A.  Well,  I  worked — ^that  was  in  the- 
morning,  and  I  worked  out  that  day,  and  I  worked  the  next  day,  and  the 
next  morning  I  left;  came  back  to  Louisville.  Q.  The  day  after  you  . 
were  hurt,  did  your  eye  show  any  evidence  of  being  hurt?  A.  Well,  it 
pained  me  all  the  time.  When  it  was  first  hurt,  I  just  thought  something 
was  in  there,  and  would  work  out,  ai)d  quit  hurting  right  away.  I  didn't 
have  any  idea  it  would  terminate  the  way  it  did;  but  then  it  would  feel 
all  right  for  a  while,  and  commence  hurting  again,  and  kept  on,  until  it 
got  inflamed,  so  I  could'nt  sleep.  Q.  Did  you  tell  the  foreman  anything 
about  it  afterwards?  A.  Well,  the  foreman  knew  about  it;  knew  when 
I  got  hurt;  knew  the  last  day  I  worked.  Q.  How  did  he  know  that?  A. 
Well,  I  told  him,  when  I  first  got  hit,  I  was  hit  in  the  eye  with  some^ing. 
Q.  After  you  came  to  Louisville,  what  did  you  do  A.  Well,  I  came 
home,  and  after  I  went  and  came  home  I  couldn't  work,  and  I  went  to 
the  City  Hospital.  Q.  How  long  were  you  in  the  hospital?  A.  I  judge 
about  11  days.    I  went  in  on  Monday,  and  came  out  the  following  Sunday 
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week.  Q.  Mr.  Allen,  what  was  the  condition  of  your  eye  before  you 
were  struck  with  whatever  substance  struck  you?  A.  I  had  good  eyesight. 
Q.  How  is  your  sight  in  the  injured  eye  since  that  blow?  A.  Well,  I 
haven't  got  any  sight  at  all.  I  can  close  this  eye  and  tell  light;  that's 
all  I  can  see.  I  can't  see  anything.  Q.  Do  you  know  whether  that  con- 
dition was  brought  about  by  this  blow  in  your  eye?  A.  Well,  I  never 
had  anything  the  matter  with  my  eye  in  my  life  until  I  got  hit  with 
that  piece,  whatever  it  was;  never  had  any  diseases  in  my  eyes,  or  any- 
thing, or  any  complaint.  Q.  Now,  after  you  were  released  from  the 
hospital,  what  attempt,  if  any,  did  you  make  to  notify  Bates  &  Rogers 
Construction  Company  of  your  injury?  A.  Well,  I  wrote  them,  the  best 
of  my  memory,  about  three  letters.  Q.  And  when  was  the  first  one  that 
you  wrote?  A.  Well,  it  was  before  Christmas,  and  then  I  wrote  one 
around  Christmas,  and  then  I  wrote  another  letter,  I  think  a  couple  of 
weeks  after  Christmas,  and  it  came  back.  I  wrote  to  the  wrong  place. 
I  had  it  Mayfield,  instead  of  Maysville,  and  then  J  went  to  Bob  Lucas, 
and  he  wrote  a  letter,  and  kept  a  couple  of  letters  for  me.  Q.  There 
is  an  envelope;  read  how  that  is  addressed.  A.  Well,  that  is  Mayfield, 
Ky.;  that's  the  way  I  wrote.  Q.  That  is  a  stamped  envelope.  A.  Yes, 
sir.  Q.  It  has  across  the  face  the  figure  of  hand,  'Returned  to  the  writer 
unclaimed.'  Will  you  file  that  as  part  of  your  deposition?  A.  Yes,  sir. 
*I^w  Offices  Robt.  H.  Lucas,  316-317  Louisville  Trust  Building.  Louis- 
ville, Ky.,^ January  30,  1917.  Bates  &  Rogers  Construction  Co.,  Mayfield, 
Ky. — Gentlemen:  1  have  been  employed  by  Mr.  Henry  Allen  of  this 
city  to  represent  him  in  a  claim  against  you  growing  out  of  an  injury 
which  he  received  while  in  your  employ  on  lock  and  dam  No.  33  on  or 
about  November  1,  1916.  While  eng^aged  in  his  work  he  was  strudk  in 
the  eye  with  a  piece  of  steel,  which  caused  him  to  lose  the  sight  of  his 
eye.  Dr.  Wolfe,  in  the  Atherton  Building,  this  city,  has  been  attending 
him.  Kindly  investigate  this  matter  and  inform  us  whether 
or  not  we  may  expect  a  settlement  and  oblige.  Yours  very  truly 
[signed]  Robert  H.  Lucas.'  Q.  What  time  in  the  morning  was 
it  you  got  hurt?  A.  Must  have  been  around  10  .o'clock,  9  or 
10  o'clock.  Q.  And  you  continued  to  work  all  that  day?  A,  Until  3 
"that  evening.  Q.  And  went  to  work  the  next  motning?  A.  Yes,  sir;  and 
worked  until  3  the  next  evening.  Q.  How  many  doctors  did  Bates  & 
Rogers  Construction  Company  have  at  their  camp?  A.  H  they  had 
any,  I  never  saw  them.  Q.  Did  you  ask  for  a  doctor?  A.  I  never  heard 
anybody  say  anything  about  any  doctor;  I  never  heard  of  any  doctors. 
Q.  Did  you  ask  any  of  the  bosses  for  a  doctor  or  for  any  medicine  for 
your  eye?  A.  No,  sir;  I  asked  one  fellow  where  there  was  a  hospital, 
and  he  said  they  had  a  place  at  Maysville  where  they  taken  men  who  was 
sick  and  hurt.  Q.  You  say  there  was  a  man  named  Tom  there,  who  was 
your  boss?  A.  Yes,  sir;  Tom.  Q.  Did  he  pay  you  off?  A.  I  don't  know 
V-they  called  it  a  job  and  jump  job — ^you  can  get  your  money  any  time. 
Q.  Did  you  go  to  the  office  to  get  your  pay?  A.  No,  sir;  you  had  to 
go  to  the  commissary.  Q.  You  did  that,  did  you?  A.  Yes,  sir.  Q.  Did 
you  say  anything  to  the  commissary  about  getting  hurt — about  quitting 
because,  you  were  hurt?  A.  No,  sir.  Q.  Or  the  man  at  the  office?  A. 
No,  sir.  Q.  Did  you  tell  the  man  at  the  commissary,  or  the  man  where 
you  got  your  money,  why  you  were  quitting.  A.  No,  sir;  never  told 
anybody  but  the  foreman.  Q.  That  is  this  man  Tom/  you  don't  know 
his  last  name?  A.  No,  sir;  thafs  all  I  know  him  by— Tom.  *  *  *  Q. 
When  you  read  that  notice,  you  knew  you  were  working  under  the  Work- 
men's Compensation  Act?  A.  I  knew  I  was  working  under  the  com- 
pensation all  the  time;  I  knew  that.  Q.  You  say  you  wrote  three  letters 
to  Bates  &  Rogers  at  Mayfield,  Ky.?  A.  Yes,  sir.  Q.  How  did  you 
happen  to  write  it  Mayfield,  when  you  knew  their  plant  was  located  at 
Maysville?  A.  I  was  taking  Mayfield  for  Maysville  all  the  time;  that's 
the  way  I  made  the  mistake.    I  thought  it  was  Mayfield,  instead  of  Mays- 
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ville.  Q.  What  did  you  say  in  your  letters  to  the  Bates  &  Rogers  Con- 
struction Company?  A.  Well,  that  has  been  a  long  time.  I  don't  know 
whether  I  can  think  exactly,  or  not,  what  I  wrote  now.  I  don't  hardly 
think  I  could.  Q.  Well,  about  what  you  said?  A.  Well,  I  know  this; 
T  told  them  I  was  hurt  there  by  being  hit  there  with  something  in  the 
eye,  and  I  lost  my  sight  out  of  one  eye,  and  I  know  I  asked  them  if 
they  couldn't  help  me  a  little.  Q.  Was  that  the  tenor  of  what  you  said 
in  all  three  of  the  letters?  A.  Yes,  sir;  just  about  the  same.  Q.  Were 
these  letters  returned  to  you?  A.  Yes,  sir.  Q.  What  became  of  them? 
A.  Well,  in  fact,  I  never  paid  any  mind  to  them;  I  couldn't  say.  Q. 
When  did  you  first  find  out  that  you  had  made  a  mistake  between  May- 
field  and  Maysville?  A.  Well,  I  never  found  that  out  until  I  was  talking 
to  Mr.  Leopold.  Q.  Did  Mr.  Lucas  tell  you?  A.  No;  Mr.  Lucas  never 
did  know.    Mr.  Lucas  didn't  know;  he  thought  it  was  the  same  I  did." 

John   Reed,  who   was   a   laborer   with   Allen,   testified   as    follows: 

"Q.  Were  you  up  there  with  Henry  Allen,  the  plaintiff  in  this  case? 
A.  I  worked  with  him  there;  yes,  sir.  Q.  Were  you  housed  in  the  same 
bunkhouse  with  Henry  Allen?  A.  Yes,  sir.  Q.  Did  you  have  occasion 
to  observe  him  before  the  time  he  complained  of  an  accident?  A.  Yes. 
Q.  What  was  the  apparent  condition  of  his  eye,  his  left  eye,  at  that  time? 
A.  I  didn't  see  anything  wrong  with  it.  Q.  Was  there  any  evidence  of 
redness  or  inflammation?  A.  No.  Q.  Or  being  bloodshot  or  anything? 
A.  No.  Q.  When  was  the  first  time  you  saw  anything  the  matter  with 
his  eye,  his  left  eve?  A.  Well,  it  was  one  evening  that,  after  our  shift 
was  out,  he  complained  of  his  eye,  and  same  night  he  was  up  and  com- 
plained with  it.  Q.  You  didn't  sec  the  accident?  A.  No;  I  didn't  sec  it 
Q.  Well,  now,  did  this  eye  apparently  give  him  much  or  little  trouble 
when  you  6rst  saw  it?  A.  Well,  he  complained  of  it;  I  couldn't  say  as 
to  what  pain  he  suffered  or  what  seriousness  happened  to  his  eye,  but  he 
complained  of  it;  that's  all  I  know.  Q.  Do  you  know  whether  he  was 
able  to  sleep  that  night  or  did  he —  A.  Well,  he  was  up  at  one  time,  on 
one  night,  there  in  the  shanty  we  stayed  in.  I  don't  know  what  pain  he 
suflFered  with  his  eye.  It  seemed  to  be  inflamed.  Q.  Do  you  remember 
why  he  was  not  sleeping?  A.  Well,  he  complained  of  his  eye  is  what  he 
told  me.  Q.  Said  his  eye  hurt  so  he  was  unable  to  sleep;  is  that  what  he 
said?    A.  Yes;  said  his  eye  hurt." 

Dr.  C.  T.  Wolfe,  who  was  a  member  of  the  medical  staff  of  the 
Louisville  City  Hospital,  testified  that  Allen  was  admitted  to  the  hospital 
in  the  latter  part  of  November  on  account  of  an  injury  to  his  eye  that 
had  the  appearance  of  having  been  made  by  a  foreign  body  or  a  blow; 
that  Allen  told  him  that  the  injury  to  his  eye  was  caused  by  a  piece  of 
metal  that  flew  from  a  sledge  or  a  piece  of  iron  that  was  being  struck 
with  it  by  a  colaborer;  that  the  eyesight  was  practically  destroyed  by 
the  injury.    He  further  testified  as  follows: 

"Q.  What  was  the  condition  of  the  eyeball?  A.  He  had  a  lacerated 
wound,  if  I  remember  rightly,  near  the  outer  edge  of  what  we  call  the 
cornea — ^that  is  the  clear  part  of  the  eye.  The  tissues  were  torn  and 
lacerated,  and  it  looked  as  though —  I  am  sure  something  did  strike  him 
in  the  eye.  Q.  Did  the  symptoms  you  found  correspond  with  the  history 
of  the  case  as  given  to  you?  A.  Well,  the  history  that  he  gave  me 
was—  Do  you  want  me  to  tell  you  what  he  told  me?  Q.  Yes.  A.  Told 
me  he  was  working  with  nietal,  and  that  he  or  one  of  his  fellow  workmen 
were  using  a  sledge,  and  in  his  opinion  a  piece  of  the  metal  flew  up,  as 
a  result  of  the  blow  of  the  sledge,  and  struck  him  in  the  eye.  That's  all 
I  asked  him;  didn't  care  to  know  any  more  about  it.  Q.  What  is  the 
present  vision  of  the  eye,  do  you  know?  A.  He  has  perception  to  light — 
reduced  merely  to  telling  when  the  electric  light  is  on.  Q.  Do  you  think 
unquestionably  this  cataract  of  this  particular  man  is  due  to  that  injury? 
A.  He  had  a  lacerated  wound,  and  in  what  we  call  the  danger  zone,  and 
it  was  of  such  character  as  made  me  believe  that  the  cataract — formation 
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of  the  cataract — was  directly  due  to  the  blow.    Q.  That  is  you  opinion 
now?    A.  That  is  my  opinion;  yes,  sir." 

This  was  all  the  evidence  heard  by  the  Compensation  Board,  and  it 
made  the  following  findings  of  fact: 

"(1)  The  alleged  accident  to  the  plaintiff  is  proven  to  have  occurred 
on  the  18th  or  19th  of  November,  1916,  and  the  first  notice  of  accident 
and  injury  which  defendant  received  was  mailed  March  5,  1917.  This 
notice  was  not  given  as  soon  as  praticable  and  was  not  a  compliance  with 
section  33. 

"(2)  The  plaintiff  failed  to  show  the  alleged  Tom'  to  be  an  agent  or 
representative  of  defendant 

"(3)  The  plaintiff  failed  to  show  that  Tom,'  or  the  defendant,  had 
knowledge  of  the  alleged  injury. 

"(4)  Plaintiffs  failure  or  delay  in  giving  proper  notice  was  not 
occasioned  by  mistake  or  other  reasonable  cause. 

"(5)  When  plaintiff  was  alle^^d  to  have  written  his  letters  was  too 
late  under  the  circumstances  to  give  the  notice  under  the  act" 

On  these  findings  of  fact  the  board  found  as  a  matter  of  law  that 
Allen  was  not  entitled  to  compensation  and  dismissed  his  claim. 

As  the  case  tiims  on  the  sufficiency  of  the  notice  to  the  employer  of 
the  injury,  it  will  be  necessary  to  refer  to  pertinent  sections  of  the  Work- 
men's Compensation  Law.  It  is  provided  in  section  4914  of  volume  3, 
Kentucky  Statutes,  that— 

"No  proceedings  under  this  act  for  compensation  for  an  injury  or 
death  shall  be  maintained  imless  a  notice  of  the  accident  shall  have  been 
given  to  the  employer  as  soon  as  practicable  after  the  happening  thereof 
and  unless  a  claim  for  compensation  with  respect  to  such  injury  shall 
have  been  made  within  one  year  after  the  date  of  the  accident"         ^ 

Section  4915  provides  that — 

"Such  notice  and  such  claim  shall  be  in  writing,  and  the  notice  shall 
contain  th^  name  and  address  of  the  employee  and  diall  state  in  ordinary 
language  the  time,  place  of  occurrence,  nature  and  cause  of  the  accident, 
wim  names  of  witnesses,  the  nature  and  extent  of  the  injury  sustained 
and  the  work  or  employment  in  which  the  employee  was  at  the  time 
engaged." 

And  in  section  4917  it  is  provided  that— 

"Such  notice  shall  not  be  held  invalid  or  insufficient  by  reason  of 
any  inaccuracy  in  complying  with  section  4915  hereof  unless  it  be  shown 
that  the  employer  was  in  fact  misled  to  his  injury  thereby.  Want  of 
notice  or  delay  in  giving  notice  shall  not  be  a  bar  to  proceedings  under 
this  act  if  it  be  shown  that  the  employer,  his  agent  or  representative,  had . 
Imowledge  of  the  injury  or  that  such  delay  or  failure  to  give  notice  was 
occasioned  by  mistake  or  other  reasonable  cause." 

In  section  4935  provision  is  made  for  a  review  of  the  findings  of  the 
Compensation  Board  by  an  appeal  to  the  circuit  court,  but  this  power 
of  review  is  limited  to  determining  whetheir  or  not — 

"1.  The  board  acted  without  or  in  excess  of  its  powers.  2.  The 
order,  decision,  or  award  was  procured  by  fraud.  3.  The  order,  deci- 
sion or  award  is  not  in  'conformity  to  the  provisions  of  this  act.  4.  If 
findings  of  fact  are  in  issue,  whether  s^ch  findings  of  fact  support  the 
order,  decision  or  award." 

At  the  very  outset  we'  are  met  with  the  contention  of  counsel  for 
Bates  &  Rogers  Construction  Company  that  the  findings  of  the  Work- 
men's Comijensation  Board  on  the  questions  of  fact  are  supported  by 
sufficient  evidence  to  sustain  them,  and  of  course,  if  this  contention  is 
sound,  and  the  board  had  another,  we  are  not  at  liberty  to  go  back  to 
the  findings  of  fact  made  by  the  board  for  the  purpose  of  determining 
thdr  correctness.  It  would  further  necessarily  follow  from  this  that  the 
ruling  of  tiie  board  that  Allen  was  not  entitled  to  compensation  should 
be  sustained,  because  in  its  findings  of   fact  the  board  held  that  the 
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evidence  did  not  show  that  "Tom"  was  the  representative  of  the  Bates 
&  Rogers  Construction  Company,  and  besides  did  not  have  the  "knowl- 
edge of  the  delay  of  Allen  in  giving  the  statutory  notice  was  not  occas- 
ioned by  "mistake  or  other  reasonable  cause." 

[1,  2]  We  think,  however,  counsel  misconceives  the  eflFect  of  the 
findings  of  fact  made  by  the  Compensation  Board.  The  rule  relied  on 
by  counsel  as  to  the  effect  of  Uie  nndings  of  fact  by  the  board  only  ap- 
plies when  there  is  a  disputed  issue  of  fact,  and  on  the  disputed  facts 
the  board  makes  a  finding.  If  there  is  no  issue  of  fact,  or  if  the  facts 
are  undisputed,  the  question  on  the  facts  becomes  one  of  law,  and  the 
finding  of  the  board  is  a  finding  of  law,  and  not  of  fact,  although  it 
may  he  styled  a  finding  of    fact  by  the  board. 

[3]  It  is  a  familiar  principle  in  our  practice  that  when,  in  the  trial 
of  a  common-law  case  before  a  jury,  there  is  no  dispute  as  to  the  facts, 
the  question  for  decision  is  one  of  law,  to  be  made  by  the  court,  and  not 
the  jury,  and  we  think  the  same  rule  should  be  apphed  in  compensation 
cases.  Holchspeier  v.  Industnal  Board,  278  111.  52>,  116  N.  £.  121,  U 
R.  A.  1918F,  227. 

[4]  The  question,  therefore,  being  one  of  law,  and  not  of  fact, 
we  do  not  find  in  the  Compensation  Act  anything  that  prechides  us  from 
inquiring  into  the  correctness  of  a  finding  of  law  made  by  the  board. 
We  think  the  right  of  the  court  to  review  it  is  authorized  by  that  clause 
in  section  4935  of  the  statute  giving  to  the  court  authority  to  determine 
whether  or  not  "(3)  the  order,  decision  or  award  is  not  in  conformity 
to  the  provisions  of  this  act"  If  Allen,  on  the  undisputed  facts,  was  en- 
titled to  compensation,  then  the  decision  of  the  board  was  not  in  con- 
formity with  the  provisions  of  the  act,  and  so  if  the  board,  where  there 
is  no  dispute  as  to  the  facts,  should  allow  compensation,  the  court  could 
review  its  finding  of  law. 

On  the  record  it  is  conceded  that  there  are  only  two  questions  in 
the  case  that  need  to  be  considered.  One  is  whether  the  Bates  & 
Rogers  Construction  Company  had  knowledge  of  the  injury,  and  the 
other,  if  it  did  not.  the  failure  or  delay  in  giving  the  notice  required 
by  the  statute  was  occasioned  by  "mistake  or  other  cause." 

The  statute  in  section  4914  provides,  as  we  have  seen,  that — 

"No  proceeding  under  this  act  for  compensation  for  an  injury  or 
death  shall  be  maintained  unless  a  notice  of  the  accident  shall  have  been 
given  to  the  employer  as  soon  as  practicable  after  the  happening  thereof." 

It  further  provides  in  section  4915  that  "such  claim  ^all  be  in  writ- 
ing/' And  it  is  contdnded  upon  the  one  side  that  the  notice  required 
by  these  provisions  of  the  statute  was  not  given,  while  on  the  other  it  is 
insisted  that  the  rights  of  Allen  were  saved  by  section  4917,  providing 
in  part  that— 

"Want  of  notice  or  delay  in  giving  notice  shall  not  be  a  bar  to  pro- 
ceedings under  this  act  if  it  be  shown  that  the  employer,  his  agent  or 
representative,  had  knowledge  of  the  injuiy. 

It  being  conceded  that  the  employer.  Bates  &  Rogers  Construction 
Company,  did  not  have  personal  knowledge  of  the  injury,  the  first  ques- 
tion we  may  take  up  is :  Did  its  agent  or  representative  have  knowledge 
of  the  injury? 

[5]  We  think  the  evidence  is  sufficient  to  show  that  "Tom  was,  with- 
in the  meaning  of  the  statute,  the  agent  or  representative  of  the  Bates 
&  Rogers  Construction  Company;  there  being  no  contradiction  upon 
this  point  of  the  evidence  of  Allen,  who  says  that  "Tom"  was  the  man 
in  charge  of  him,  representing  the  Bates  &  Rogers  Construction  Com- 
pany as  their  foreman;  and  a  "foreman"  or  "boss"  in  charge  of  a  crow 
or  gang  of  men  is  an  agent  or  representative  of  the  employer,  and  his 
knowledge  of  the  injury  has  the  same  effect  as  if  the  empioyer  m  person 
had  knowledge  of  it.  Fell's  Case,  226  Mass.  380.  115  N.  E.  430;  In  re 
Simmons    (1918)    117  Me.   175,   103  Atl.  68;   Hombrook-Pricc  Co.  v. 
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Stewart  (Ind.  App.  1918)  118  N.  E.  315;  Joliet  Motor  Ca  v.  ladustrial 
Board,  280  111.  148,  117  N.  E.  423;  R.  F.  Conway  Co.  V.  Industrial  Board, 
282  lU.  313,  118  N.  E.  705;  State  ex  ret.  v.  Pennington  County,  132  Minn. 
251,  156  N.  W.  278;  In  re  Bloom,  222  Mass.  434,  111  N.  E.  45;  Pellctt 
V.  Industrial  Commission,  162  Wis.  596,  156  N.  W.  956,  Ann.  Cas.  1917D, 
884;  Parker  Washington  Co.  v.  Industrial  Board,  274  IlL  498»  113  N. 
E.  976;  In  re  Murphy  and  In  re  American  Mutual  Liability  Ins.  Co., 
226  Mass.  60,  115  N.  E.  40. 

[6]  But  we  do  not  think  that  "Tom,"  the  foreman,  had  the  "knowl^ 
edge  of  the  injury"  that  is  required  by  the  statute.  According  to  the 
evidence  of  Allen,  he  merely  told  the  boss,  who  was  present  at  the 
time  of  the  accident,  that  "I  got  hSt"  "Well,  I  told  him,  when  I  first" 
got  hit,  I  was  hit  in  the  eye  with  something."  Knowledge  by  the  fore- 
man or  employer  that  an  accident  has  happened,  or  knowledge  that  an 
employee  has  been  hit  with  something  as  a  result  of  the  accident,  is  not 
"knowledge  of  the  injury."  An  employee  might  meet  with  an  accident, 
he  might  get  hit  with  something,  and  the  employer  or  his  agent  or  repre- 
sentative might  have  actual  knowledge  of  the  fact  that  an  accident  had 
happened,  and  that  an  employee  got  hit  with  something  as  a  result  there- 
of;  but  this  would  not  convey  to  him  the  knowledge  of  the  injury  con- 
templated by  the  statute. 

[7]  The  purpose  of  the  statute  was  that  knowledge  of  the  injury  by 
the  employer  or  his  agent  or  representative  should  dispense  wiA  the 
necessity  for  giving  the  written  notice  required  when  the  employer  or 
his  agent  or  representative  did  not  have  personal  knowledge  of  the  in- 
jury. If  the  written  notice' is  given,  the  statute  provides  that  it  shall 
state  the  "nature  and  extent  of  the  injury  sustained,"  although  this  does 
not  mean  that  the  full  or  exact  nature  or  extent  of  the  injury  shall  be 
brought  to  the  knowledge  of  the  employer,  his  agent  or  representative, 
but  only  that  he  should  have  such  knowledge  of  its  nature  and  extent  as 
would  enable  him  to  take  such  steps  as  might  be  deemed  prudent  or 
advisable  to  provide  the  necessary  medical  or  other  attention  that  the 
nature  or  extent  of  the  injury  seem^  to  demand.  We  sav  this  because 
it  is  provided  in  section  4917  that  the  written  notice  shall  not  be  held 
invalid  or  instiffident  by  reason  of  any  inaccuracy,*  unless  it  be  shown 
that  the  employer  was  in  fact  misled  to  his  injury  thereby. 

[8]  We  therefore  think  that  the  actual  notice  that  takes  the  place  of 
a  written  notice  should  be  sufficient  to  convey  to  the  employer  the  same 
knowledge  of  the  injury  that  would  be  required  if  a  wntten  notice  was 
given.  Looking  at  the  matter  from  this  standpoint,  our  opinion  is  that 
mere  knowledge  on  the  part  of  the  employer  that  his  employee  has  been 
hit  with  something,  or  that  an  accident  of  some  kind  has  happened,  is 
not  "knowledge  of  the  injury,"  within  the  meaning  of  the  law.  An  em- 
ployee might  get  hit  and  not  sustain  any  injury,  or  he  might  get  hit  and 
sustain  an  injury  so  trifling  as  that  no  medical  or  other  attention  would 
be  needed,  or  he  might  get  hit  and  receive  such  an  injury  as  that  at- 
tention and  treatment  would  be  required.  The  notice  is  intended  for 
the  protection  of  the  employer  as  well  as  the  benefit  of .  the  employee, 
and  it  must  be  of  such  fullness  and  sufficiency  as  to  apprise  the  employer 
of  its  nature  and  extent,  so  that  he  may  for  his  own  protection,  as  well 
as  the  benefit  of  the  employee,  do  whatever  seems  necessary  under  the 
circumstances  to  save  himself  as  well  as  he  can  from  further  loss  or  cost 
on  account  of  the  injury. 

In  Bushnell  v.  Industrial  Board  of  Illinois,  276  IlL  262,  114  N.  E. 
495,  it  appears  from  the  opinion  that  an  employee  was  engaged  in  tear- 
ing up  a  floor.  He  was  using  a  pick,  one  end  of  which  he  stuck  under 
the  floor,  and  the  floor  was  raised  and  torn  up  by  putting  his  foot  on 
the  other  end  of  the  pick  and  giving  the  handle  a  pull.  In  some  manner 
^e  pick  slipped,  and  he  twisted  his  leg,  sustained  an  injury.  The  injury 
was  apparently  slight  at  first  No  formal  notice  of  the  accident  was 
Vol.  ni— Comp.  t7. 
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given.  Two  conversations  with  the  foreman  were  relied  u^on  as  dis- 
pensing with  formal  notice.  On  the  following  day  the  foreman  noticed 
the  employee  limping,  and  asked  as  to  what  was  the  matter.  The  em- 
plo3ree  replied  that  he  had  hurt  his  leg  in  tearing  up  the  floor.  Some 
days  later  the  foreman  again  noticed  that  the  employee  was  limping, 
and  again  asked  him  as  to  what  was  the  trouble.  On  this  occasion  the 
employee  stated  that  he  had  a  "game  leg."  It  was  not  claimed  that  in 
either  of  the  conversations  it  was  intimated  that  the  injury  was  serious, 
or  that  the  foreman  had  any  knowledge  of  the  facts  or  circumstances 
of  such  injury,  other  than  that  obtained  from  these  conversations,  and 
the  court  said: 

"We  think  it  is  both  the  spirit  and  intention  of  the  act  that  the 
employer  shall  have  notice,  either  by  formal  notice  or  knowledge  of 
such  facts  and  circumstances  of  the  accident,  as  will  apprise  him  that 
his  employee  has  sustained  injuries  of  such  a  character  as  to  entitle 
him  to  compensation  under  the  act,  and  that  he  may  reasonably  expect 
that  such  claim  will  be  made.  ♦  ♦  ♦  The  mere  fact  that  Stewart 
[the  injured  employee]  told  the  foreman^  in  response  to  the  question  as 
to  what  caused  him  to  limp,  that  he  had  wrenched  his  leg  in  attempting 
to  tear  up  the  floor,  without  making  any  claim  for  compensation  for  such 
injury,  or  suffering  any  interruption  of  his  work,  was  not  suflicient  no- 
tice of  the  facts  and  circumstances  of  the  accident  to  entitle  him  to 
compensation  under  the  provisions  of  section  24  of  that  act,  without  the 
giving  of  any  other  notice." 

The  remaining  question  is:  Did  Allen  give  to  his  emj^oyer  notice 
of  the  accident  and  injury  within  the  time  and  manner  required  hy  the 
statute,  or,  if  not.  was  his  delay  or  failure  to  give  the  notice  occasioned 
by  mistake  or  other  reasonable  cause? 

It  will  be  observed  that  the  statute,  in  section  4914,  provides  ^hat 
"no  proceeding  under  this  act  for  -compensation  for  an  injury  or  death 
shall  be  maintained  unless  a  notice  of  the  accident  shall  have  been  giv- 
en to  the  employer  as  soon  as  practicable  after  the  happening  thereof,** 
and  limits  the  time  in  which  the  notice  may  be  given  to  one  year  after 
the  date  of  the  accident;  and  in  section  4915  there  is  specified  what  the 
notice  shall  contain;  and  further  it  is  provided  in  section  4917  that  the 
notice  shall  not  be  invalid  or  insufficient  because  of  a  failure  to  describe, 
as  required  by  section  4915,  the  time,  place,  nature,  and  cause  of  the  acci- 
dent, and  the  nature  and  extent  of  the  injury,  unless  it  be  shown  "that 
the  employer  was  in  fact  misled  to  his  injury  thereby,"  and  further  pro- 
vided that  the  giving  of  the  notice  will  be  excused  if  the  delay  or  fail- 
ure to  give  it  was  "occasioned  by  mistake  of  other  reasonable  cause." 

Looking,  now,  to  the  facts,  it  is  not  contended  that  the  letters  wint- 
ten  by  Allen  or  the  letter  written  by  Robert  H.  Lucas  did  not  sufficiently 
comply  with  the  statutory  requirement  as  to  written  notice,  but  insisted, 
first,  tfiat  Allen  did  not  give  the  notice  "as  soon  as  practicable"  after  the 
injury;  and,  second,  that  his  conduct  in  addressing  the  letters  to  May- 
field,  Ky.,  in  place  of  Maysville,  Ky.,  was  not  "occasioned  by  mistake 
or  other  reasonable  cause." 

Allen  received  the  injury  for  which  he  asked  compensation  in  the 
latter  part  of  November,  1916,  and  his  first  letter  informing  his  em- 
ployer of  the  accident  and  injury  was  written  before  Christmas,  1916, 
the  second  abo^t  Christmas,  and  the  third  a  few  weeks  after  Christmas, 
while  the  letter  of  Lucas  was  written  on  January  30,  1917.  Not  re- 
ceiving any  answer  to  either  of  these  letters,  because  they  had  been  sent 
to  the  wrong  address,  Allen  placed  the  matter  in  the  hands  of  Mr. 
Le<^ld,  who  gave  the  Bates  &  Rogers  Construction  Company,  on  March 
5,  1917,  a  sufficient  notice,  and  in  June,  1917,  the  matter  was  heard  and 
disposed  of  by  the  board. 

Allen,  of  course,  knew  the  nature  of  his  injury  a  few  days  after  it 
was  received,  and  how  it  happened,  and  was  fully  advised  of  the  extent 
of  it  when  he  left  the  hospital  in  December,  and  within  a  few  days  after 
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leaving  the  hospital  he  attempted  to  give  to  his  employer  ^e  notice  re- 
quired by  the  statute,  but  in  place  of  sending  this  notice  to  Maysville, 
where  his  employer  was  located,  he  sent  it  to  Mayfield.  That  Allen  did 
attempt  in  good  faith  to  give  the  notrce  was  clearly  established  t^  the 
undisputed  facts.  Upon  failing  to  receive  an  answer  to  his  first  letter, 
he  sent  another,  and,  not  getting  an  answer  to  this,  wrote  yet  another, 
to  which  he  received  no  answer  and  then  put  the  matter  in  the  hands  of 
his  attorney,  Lucas,  who  also  attempted  in  good  faith  to  give  the  notice. 

[9]  The  words  "as  soon  as  practicable"  should  be  given  a  liberal 
construction,  so  as  not  to  defeat,  without  just  cause,  the  compensation 
to  which  a  meritorious  claimant  is  entitled,  and  when  a  claimant,  acting 
in  good  faith,  attempts  to  give  the  notice  very  sho.rtly  after  he  learns 
the  nature  and  extent  of  his  injury,  and  within  the  year,  he  should  not 
be  denied  compensation,  unless  it  appears  that  the  employer  "was  in 
fact  misled  to  his  injury"  by  the  faihire*  to  receive  earlier  notice,  and 
there  is  no  fact  or  arcumstance  in  this  record  conducing  to  show  that 
the  delay  in  giving  the  notice  prejudiced  in  any  manner  the  rights  of  the 
Bates  &   Rogers   Construction   Company. 

Where  a  notice  is  not  given  "as  soon  as  practicable,"  but  the  failure 
to  give  it  "as  soon  as  practicable"  is  caused  by  "mistake  or  other  reason- 
able cause,"  this  excuses  the  failure  to  give  the  notice  "as  soon  as  practi- 
cable," and  therefore,  in  considering  the  question  whether  a  notice  was 
piven  "as  soon  as  practicable,"  and  an  excuse  is  offered  for  this  failure. 
It  becomes  important  to  inquire  into  the  sufficiency  of  the  excuse,  so  that 
it  may  be  determined  whether  or  not  the  failure  to  give  the  notice  "as 
soon  as  practicable"  was  occasioned  by  "mistake  or  other  reasonable 
cause,"  and  also  whether  the  employer  was  prejudiced  by  the  delay. 

[lOJ  Where  the  employer  is  not  prejudiced  by  the  failure  to  give 
the  notice  at  as  early  a  date  as  it  might  have  been  or  should  have  been 
given,  and  where  the  failure  to  give  it  sooner  was  occasioned  by  an 
honest  mistake  on  the  part  of  the  employee,  we  do  not  think  a  fair  con- 
sideration of  the  statute  warrants  the  rejection  of  the  employee*s  claim 
for  compensation  solely  on  account  of  the  delay  in  giving  notice.  It 
is  only  important  that  the  employer  should  have  notice  of  the  injury 
as  soon  as  practicable,  in  order  tliat  he  may  have  opportunity  to  investi- 
gate the  cause  of  the  injury,  as  well  as  the  nature  and  extent  of  it, 
and  take  such  action  as  he  may  think  advisable  to  protect  his  interest; 
and  if  it  was  made  to  appear  that  the  employer's  rights  were  prejudiced 
by  the  failure  to  grive  the  notice  at  an  earlier  date  than  it  was  given, 
it  would  require  stronger  evidence  to  support  the  excuse  for  the  failure 
or  delay  in  giving  it  than  should  be  required  when  ^e  delay  did  not  oc- 
casion any  injury  to  the  employer,  or  in  any  manner  prejudice  his  in- 
terest 

But  in  this  case  there  is,  as  we  have  said,  no  suggestion  that  the 
employer  was  prejudiced  by  the  delay  in  giving  the  ndtice,  or  that  the 
injury  to  Allen's  eye  was  aggravated  by  neglect  or  failure  to  receive  prop-  ' 
cr  medical  attention.  Dr.  Wolfe  testified  that  the  injury  to  his  eye 
was  of  such  a  nature  that  the  impairment  of  his  eyesight  was  brought 
about  immediately  upon  its  happening. 

[11,  12]  Under  the  circumstances  of  this  case  we  are  of  the  opin- 
ion that  the  delay  in  giving  the  notice  sooner  was  caused  by^  mistake 
within  the  meaning  of  the  sUtutc,  and  that  a  fair  construction  of  the  act 
did  not  warrant  the  rejection  by  the  board  of  Allen's  claim  for  com- 
pensation upon  the  ground  of  his  delay  in  giving  the  notice. 

[13]  The  right  to  defeat  it  is  rested  entirely  upon  the  legal  ground 
that  notice  was  not  given  as  required  by  the  statute;  and  where  the 
claim  is  meritorious,  and  the  employer  has  not  been  prejudiced  by  the 
delay,  the  want  of  mistake  or  reasonable  cause  that  would  be  sufficient 
to  excuse  the  giving  of  the  notice  sooner  should  be  very  convincing,  to 
authorize  the  rejection  of  the  claim« 

[14]  The  law  was  primarily  intended  for  the  protectbn  and  benefit 
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of  employees,  and  its  beneficent  purpose  sho/uld  not  be  defeated  by  a 
strict  or  technical  construction  that  would  deprive  the  employee  of  the 
compensation  to  which  he  would  clearly  be  entitled  without  contest  if 
he  had  prosecuted  his  claim  with  diligence.  Illustrative  cases  on  the  dis- 
position of  the  court  to  support  this  view  are  Donahue  v.  Sherman's 
Sons  Co.,  39  R.  I.  Z7Z,  98  Atl.  109,  L.  R.  A.  1917A,  76,  Schmidt  v.  O. 
K.  Bakmg  Co.,  90  Conn.  217,  96  Atl.  963;  Pcllett  v.  Industrial  Com- 
mission, 162  Wis.  596,  156  N.  W.  956,  Ann.  Cas.  1917D,  884;  Frankfort 
General  Insurance  Co.  v.  Milwaukee,  164  Wis.  77,  159  N.  W.  581; 
BloonVs  Case,  222  Mass.  434,  111  N.  £.  45;  Knoll  v.  Salina,  98  Kan. 
428,  157  Pac  1167;  A.  Breslauer  Co.  v.  Industrial  Commission,  167  Wis. 
202,  167  N.  W.  256;  Smith  v.  Solvay  Process  Co.,  100  Kan.  40,  163  Pac 
645. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 


-♦♦♦- 


COURT  OF  APPEALS  OF  KENTUCKY. 


NELSON 

V. 

KENTUCKY  RIVER  STONE  &  SAND  CO.* 

MASTER     AND     SERVANT— AVORKMEN'S     COMPENSATION- 
COMPENSATION. 

The  schedule  of  compensation  for  specific  injuries  under  Workmen's 
Compensation  Act,  §  18,  may  be  used  by  the  Workmen's  Compensation 
Board  as  a  standard  bv  which  to.  measure  the  compensation  to  be  allowed 
for  injuries  not  specified,  but  falling  wi^in  the  generid  clause  awarding 
compensation  "in  all  other  cases  of  permanent  partial  disability." 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  385[11].) 

Appeal  from  Circuit  Court  Anderson  County. 

On  petition  for  rehearing.    Petition  overruled,  and  opinion  extended. 

For  former  opinion,  see  182  Ky.  317,  206  S.  W.  473. 

Lillard  Carter,  of  Lawrenceville,  and  R.  L.  Black,  of  Harrodsburg, 
for  appellant. 

(yNeal  &  O'Neal  of  Louisville,  and  F.  R.  Feland,  of  Lawrenceborg, 
for  appellee. 

Clay,  C.  Upon  a  reconsideration  of  the  question  involved,  we  sec 
no  reason  to  depart  from  our  former  opinion,  but  deem  it  proper  to  say 
tfiat,  in  holding  that  the  compensation  for  specific  injuries,  provided  in 
section  18  of  Uie  Workmen's  Compensation  Act  (Acts  1916,  c.  33),  was 
confined  to  those  injuries  and  no  others,  it  was  not  intended  to  lay  down 
the  rule  that  the  Workmen's  Compensation  Board  could  not  use  the 
schedule  contained  in  section  18  as  a  standard  by  whidi  to  measure  the 
compensation  to  be  allowed  for  injuries  not  specified,  but  falling  within 
the  general  clause  awarding  compensation,  "in  all  other  cases  of  per- 
manent partial  disability,"  etc. 

Wherefore  the  petition  for  rehearing  is  overruled  and  the  opinion 
extended  as  above  indicated. 

*  Decision  rendered,  March  11,  1919.    209  S.  W.  Rep.  506. 
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COUBT  OF  APPEALS  OF  KENTUCKY. 


PENN'S  ADM'R 

BATES  &  ROGERS  CONST.  CO.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—RIGHTS  OF  SERVANT. 

The  administrator  of  a  deceased  servant's  estate  cannot  maintain  an 
action  against  the  master  for  the  servant's  wrongful  death,  under  Const. 
§  241,  where  such  servant  had  accepted  the  Workmen's  Compensation  Act 
^xing  the  amount  of  recovery  for  death  and  providing  that  such  com- 
pensation shall  be  in  lieu  of  all  other  liability. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  351.) 

Appeal  from  Circuit  Court,  Mason  County. 

Suit  by  William  Penn,  as  administrator  of  the  estate  of  Harvey  Penn, 
deceased,  against  the  Bates  &  Rogers  Construction  Company,  to  recover 
damages  for  the  wrongful  death  of  plaintiff  s  intestate.  From  a  judgment 
sustaining  a  demurrer  to  and  dismissing  the  petition,  the  plaintiff  appeals. 
Affirmed. 

H.  W.  Cole  and  A.  D.  Cole,  both  of  Maysville,  for  appellant.  • 
Stanley  F.  Reed,  of  Maysville,  for  appellee. 

Clay,  C.  William  Penn,  as  administrator  of  Harvey  Penn,  brought 
this  suit  against  the  Bates  &  Rogers  Construction  Company,  a  corporation, 
to  recover  damages  for  his  death.  The  petition  alleged  facts  showing  that 
the  death  of  the  deceased  was  caused  by  the  gross  negligence  of  the 
defendant,  its  agents  and  servants.  The  petition  further  alleged  that  the 
deceased  had  signed  a  contract,  electing  to  receive  benefits  under  the 
Workmen's  Compensation  Act  (Laws  1914,  c.  73),  and  that  the  defendant 
had  also  accepted  the  provisions  of  that  act.  A  demurrer  was  sustained 
to  the  petition,  and  the  petition  dismissed.    Plaintiff  appeals. 

Section  241  of  the  Constitution  is  as  follows: 

"Whenever  the  death  of  a  person  shall  result  from  an  injury  inflicted 
by  negligence  or  wrongful  act,  then,  in  every  such  case,  damages  may  be 
recovered  for  such  death,  from  the  corporations  and  persons  so  causing 
the  same.  Until  otherwise  provided  by  law,  the  action  to  recover  sudi  dam- 
ages shall  in  all  cases  be  prosecuted  by  the  personal  representative  of  the 
deceased  person.  The  (General  Assembly  may  provide  how  the  recovery 
shall  go  and  to  whom  belong;  and  until  such  provision  is  made  the 
same  shall  form  part  of  the  personal  estate  of  the  deceased  person." 

Plaintiff  contends  that  this  section  of  the  Constitution  gives  to  the 
administrator  of  an  employee,  whose  death  resulted  from  an  injury  in- 
flicted by  the  negligence  or  wrongful  act  of  another,  an  absolute  right 
of  action  which  the  employee  himself  could  not  contract  away  by  agreeing 
to  accept,  in  lieu  thereof,  the  benefits  provided  by  the  Workmen's  Com- 
pensation Act.  We  do  not  deem  it  necessary  to  discuss  the  question 
further  than  to  say  that  it  was  fully  considered  by  the  court  in  the 
case  of  Kentucky  State  Journal  Co.  v.  Workmen's  Compensation  Board, 

*  Decision  rendered,  Jan.  28,  1919.    Rehearing  denied  March  25,  1919. 
209  S.  W.  Rep.  513. 
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162  Ky.  387,  172  S.  W.  674;  L.  R.  A.  1916A,  402,  where,  in  response  Jto 
the  petition  for  a  rehearing  we  delivered  an  extended  opinion,  stating  our 
conclusions  in  the  following  language: 

"Second.  Any  employee,  coming  within  the  provisions  of  the  act  may 
voluntarily  agree  to  accept  its  provisions  fixing  and  limiting  his  recovery 
in  case  of  injury. 

"Third.  He  may  likewise  voluntarily  accept  the  provisions  of  the 
act,  fixing  the  amount  that  shall  be  recovered  in  the  event  of  his  death, 
and  said  sum  should  be  paid  to  his  dependents  if  he  leaves  any,  and,  if 
not,  to  his  personal  representative." 

Since  the  deceased  had  the  power,  by  voluntaiy  contract,  to  accept 
the  provisions  of  the  act,  fixing  the  amount  that  should  be  recovered 
in  the  event  of  his  death,  and  since  the  compensation  for  death  provided 
by  the  act  is  in  lieu  of  all  other  liability,  it  necessarily  follows  that  the 
act  controls,  and  that  an  action  for  damages  will  not  lie.  Hence  the 
demurrer  to  the  petition  was  properly  sustained. 

Judgment  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MAINE 


In  re  MERCHANT'S  CASE.* 

2.  MASTER    AND    SERVANT—WORKMEN'S    COMPENSATION 

ACT— ^LOSS"  OF  FINGERS. 

A  painter,  who,  through  laceration  of  left  hand,  affecting  extensor 
muscles  controlling  third  and  fourth  fingers,  practically  lost  use  of 
fingers,  though  his  earning  capacity  was  not  diminished,  did  not  "lose" 
the^  fingers  within  the  Workmen's  Compensation  Act,  §  16,  and  was 
entitled  to  compensation  only  under  section  15,  basis  being  difference  in 
earning  capacities  before  and  after  accident;  "loss"  meaning  physical 
loss  of  a  member. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[4].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Loss.) 

Appeal  -from   Supreme  Judcial  Court,  Franklin  County,  in   Equity. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Clarence  N.  Merchant,  employee,  opposed  by  the  Maine  &  New 
Hampshire  Granite  Corporation,  employer.  Compensation  was  denied 
and  the  employee  appeals.    Appeal  dismissed. 

Argued  before  Cornish,  C.  J.,  and  Spear,  Hanson,  Philbrook,  Wilson, 
and  Deasy,  JJ. 

Sumner  P.  Mills,  of  Farmington,  for  appellant. 

L.  E.  Henry,  and  C.  P.  Conners,  of  Bangor,  for  respondents. 

Cornish,  C  J.  This  claimant  under  the  Workmen's  Compensation 
Act  was  an  employee  of  the  Maine  &  New  Hampshire  (5ranite  Corpora- 
tion,  and.  met   with    an   accident   on    November   21,    1917.    The   injury 

'  ♦Decision  rendered,  April  8,  1919.    106  AtL  Rep.  117. 
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consisted  of  a  laceration  of  the  back  of  the  left  hand,  which  affected  the 
extensor  muscles  controlling  the  third  and  fourth  fingers;  the  third 
finger  being  drawn  toward  the  palm  of  the  hand  at  an  angle  of  about 
45  degrees,  and  the  fourth  finger  at  an  angle  of  about  90  degrees.  The»e 
two  fingers  were  thereby  rendered  practically  useless. 

It  is  agreed  that  the  injury  arose  out  of  and  in  the  course  of  the 
employment  and  that  the  earning  capacity  of  the  claimant,  who  is 
a  painter,  has  not  been  diminished  by  the  accident. 

The  real  and  only  issue  is  whether  the  claimant  has  "losf  these  two 
fingers  within  the  contemplation  of  R.  S.  c.  50,  §  16,  and  should  receive 
the  compensation  specified  therein,  to  wit: 

"For  the  loss  of  the'  third  finger,  one-half  the  average  weekly  wages 
during  eighteen  weeks.  For  the  loss  of  the  fourth  finger,  ♦  ♦  ♦  one- 
half  the  average  weekly  wages  during  fifteen  weeks" 
— or  whether  he  has  suffered  a  partial  disability  and  should  be  com- 
pensated as  provided  in  section  15;  the  basis  of  compensation  being  the 
difference  in  his  earning  capacity  before  and  after  the  accident. 

The  claimant  contends  for  the  former  construction,  and  urges  that 
the  loss  of  the  use  of  the  third  and  fourth  fingers  must  be  construed 
as  a  loss  of  those  fingers  which  entitle  him  to  the  specified  amounts, 
without  regard  to  the  question  whether  his  earning  capacity  has  or  has 
not  been  lessened. 

The  chairman  of  the  Industrial  Commission  overruled  this  conten- 
tion, and  fixed  the  amount  of  damages  under  section  15.  The  correctness 
of  this  ruling  is  before  this  court  in  proper  proceedings  so  far  as  the 
record  shows,  and  we  think  it  must  be  sustained. 

[1]  This  question  is  one  solely  of  statutory  construction,  and  in 
construing  this  statute  the  words  are  to  be  interpreted  in  the  sense  119 
which  they  are  commonly  understood,  "according  to  the  common  meaning 
of  the  language,"  R.  S.  c.  1,  §  6,  par.  1,  taking  into  consideration  the 
context  and  the  subject-matter  relative  to  which  they  are  employed. 
Let  us  apply  this  familiar  rule. 

[2]  Apart  from  the  context  of.  the  statute,  the  "loss"  of  a  member  in 
the  ordinary  acceptation  of  the  term  implies  a  physical  separation.  To 
lose,  in  its  primary  sense,  is  "to  part  from  or  be  separated  from." 
Standard  Die.  When  in  ordinary  conversation  it  is  said  that  one  has 
lost  his  hand  or  his  arm  or  his  leg,  nothing  else  is  understood  than  an 
actual  severance.  It  is  true  that  for  the  sufferer  the  loss  of  the  use  of 
a  member  may  be  equivalent  to  the  loss  of  the  member  itself  so  long  as 
the  disuse  remains,  but  the  two  things  are  quite  distinct,  and  if  on^  has 
lost  the  use  of  a  member  it  would  be  so  described,  and  never  as  the  loss 
of  the  member.  "It  may  be  that  the  disability  would  be  as  great  as 
though  the  hand  or  foot  was  gone,  but  courts  have  no  authority  to  extend 
the  terms  of  the  law  beyond  its  plain  provisions."  Bigham  v.  Clubb,  42 
Tex.  Qv.  App.  312,  95  S.  W.  675,  a  case  involving  exemption  from  the 
payment  of  a  poll  tax  because  of  the  "loss"  of  a  hand  or  foot 

Analyzing  the  statute  under  consideration,  we  find  that  the  common 
meaning  of  the  language  is  preserved.  Section  14  of  R.  S.  c  50,  covers 
compensation  for  total  disability,  that  is,  while  the  actual  incapacity  for 
work  is  total  and  prescribes  the  method  of  computation.  There  is  added 
a  petition  as  to  what  might  be  termed,  presumptive   total   incapacity: 

"In  the  following  cases  it  shall,  for  the  purposes  of  this  act,  be 
conclusively  presumed  that  the  injury  resulted  in  permanent  total  dis- 
ability, to  wit:  The  total  and  irrevocable  loss  of  sight  in  both  eyes, 
the  loss  of  both  feet  at  or  above  the  ankle,  the  loss  of  both  hands  at  or 
above  the  wrist,  the  loss  of  one  hand  and  one  foot,  an  injury  to  the 
spine  resulting  in  permanent  and  complete  paralysis  of  the  legs  or  arms," 
etc. 

This  language  is  most  significaint  as  distinguishing  sharply  between 
loss  and  loss  of  use  and  as  specifying  the  one  or  the  other  according  as 
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the  one  or  the  other  is  intended.  Thus  the  first  dause  does  not  say  the 
loss  of  both  eyes,  which  would  mean  removal,  but  the  total  and  irrevoca- 
ble loss  of  sight  in  both  eyes,  which  is  but  another  expression  for  total 
loss  of  use.  The  loss  of  the  eye  is  one  thing,  the  loss  of  sight,  which  means 
the  loss  of  the  use  of  the  eye,  is  another.  The  second  clause  provides 
for  the  loss  of  both  feet  at  or  above  the  ankle.  This  admits  of  no 
other  construction  than  an  amputation  at  or  above  a  certain  point  So 
of  the  next  clause,  "the  loss  of  one  hand  at  or  above  the  wrist";  while 
the  last  clause,  "an  injury  to  the  spine  resulting  in  permanent  and  com- 
plete paralysis  of  the  legs  or  arms,  *  *  *  again  recognizes  the  loss 
of  use  as  distinguished  from  actual  loss.  Otherwise  it  might  simply  have 
read  the  loss  of  the  legs  or  the  arms. 

Section  15  provides  for  compensation  in  case  of  partial  disability. 
In  section  16,  under  which  the  plaintiff  claims  the  word  "loss"  is  used  m 
the  same  sense  as  in  section  14,  and,  as  there,  is  equivalent  to  severance 
or  amputation.  It  is  entitled  "schedule  of  accidents  provided  for,"  and 
again  certain  accidents  are  arbitrarily  specified  as  entitling  the  injured 
party  to  a  certain  fixed  sum  during  a  certain  fixed  number  of  weeks,  and 
are  deemed  to  create  a  total  disability  for  the  period  specified,  whether 
they  do  in  fact  or  not  They  are  injuries  of  stich  a  nature  that  they  are 
made  to  automatically  carry  with  them  certain  fixed  amounts  for  a 
stated  period,  viz,  "For  the  loss  of  a  thumb,  one-half  the  ♦  ♦  ♦ 
weekly  wages  during  fifty  weeks,"  and  then  follow  the  amounts  for  loss 
of  the  first  finger,  the  second  finger,  the  first  toe  and  second  toe,  eitc 

It  would  be  presumed  that  the  word  "loss"  should  have  the  same 
meaning  in  this  section  as  in  section  14,  as  thev  are  parts  of  the  same 
act.  were  there  no  internal  and  independent  evidence  to  confirm  it.  But 
such  evidence  exists.  For  instance,  not  only  are  there  provisions  for 
loss  of  a  thumb,  of  a  finger  and  of  a  toe,  but  also  for  the  loss  of  the 
first  phalange  of  a  thumb,  of  a  finger  or  of  a  toe  which  shall  be  con- 
sidered as  a  loss  of  one-half  of  stich  thumb,  finger  or  toe,  while  the 
loss  of  more  than  one  phalange  shall  be  considered  the  loss  of  the  entire 
thumb  or  finger  or  toe.    This,  as  phrased,  must  contemplate  severance. 

Here,  too,  as  in  section  14,  the  idea  of  severance  is  apparent  from 
the  several  clauses  concerning  ^e  loss  of  an  arm  or  any  part  above  the 
wrist,  for  the  loss  of  a  leg  or  any  part  above  the  ankle,  etc 

And  in  the  last  clause  the  distinction  is  again  clearly  made  when  it 
specifies  that  "for  the  loss  of  an  eye,  or  the  reduction  of  the  sight  of  an 
eye,  ♦  ♦  ♦  to  one-tenth  of  the  normal  vision,"  one-half  the  SLyemgt 
wages  for  100  weeks  shall  be  awarded.  Were  there  no  difference  be- 
tween loss  and  loss  of  use,  there  was  no  need  of  this  careful  phrasing 

Throughout  these  sections  when  loss  of  use  without  removal  or  sev- 
erance is  contemplated,  it  is  so  stated  in  unambiguous  words,  and  when 
"loss"  is  tised  it  means  loss  in  the  ordinary  acceptation  of  the  term; 
that  is,  the  physical  loss  of  a  member. 

It  may  well  be  that  in  fixing  an  arbitrary  compensation  for  the  loss 
of  these  various  parts  the  Legislature  purposely  refrained  from  extend- 
ing these  provisions  to  loss  of  use  in  all  but  the  two  excepted  instances 
before  referred  to,  for  the  reason  that  a  use  which  might  be  deemed  loss 
at  the  beginning  might  be  regained  in  whole  or  in  part  long  before  the 
expiration  of  the  arbitrarily  fixed  period,  while  the  loss  by  severance  is 
irreparable.  Some  ^  tmcertainly  might  exist  with  regard  to  the  one, 
none  in  regard  to  th«  other. 

Our  attention  has  been  called  by  the  claimant  to  various  cases  where 
a  loss  of  use  has  been  deemed  equivalent  to  loss.  These  cases,  however, 
arose  under  certificates  issued  by  fraternal  beneficiary  societies,  or  poli- 
cies of  insurance  issued  by  health  or  accident  associations  and  the  plain- 
tiffs rights  were  based  upon  the  language  of  the  particular  contracts. 
Such  contracts  are  always  held  to  be  construed  in  favor  of  theinsured. 

No  case  has  been  cited  to  us,  nor  have  we  found  any  arising  under 
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the  AVorkroen's  Conpensation  Act  which  holds  that  the  'ioss  of  use" 
should  be  given  the  full  effect  of  "loss." 

On  the  other  hand,  there  is  approved  authority  sustaining  our  con- 
clusion under  Workmen's  Compensation  Acts.  Packer  v.  Olds  Motor 
Works,  195  Mich.  497^  162  N.  W.  80;  Adomites  v.  Royal  Furniture  Co., 
196  Mich.  498,  162  iJ.  W.  965;  Northwestern  Fuel  Co.  v.  Industrial 
Commission,  161  Wis.  450,  152  N.  W.  856,  Ann.  Cas.  1918A,  533,  and  ex- 
tended note,  the  introduction  of  which  is  as  follows: 

*The  general  rule  deducible  from  the  cases  cited  throughout  this 
note  is  Uiat  unless  a  Workmen's  Compensation  Act  provides  that  when 
a  member  is  so  impaired  as  to  be  permanently  incapable  of  use  com- 
pensation shall  be  awarded  as  for  the  'loss'  thereof,  loss'  of  a  member 
IS  construed  to  mean  loss  by  severance  only." 

See,  also,  the  definitions  in  Grammid  v.  Zinn,  219  N.  Y.  322,  114  N. 
E.  397. 

Our  conclusion,  therefore,  is  that  the  ruling  of  the  chairman  of  the 
Industrial  Commission  was  without  error  and  the  entry  must  be : 

Appeal  dismissed. 


^•» 


CMIIIT  OF  APPEALS  OF  MARYtAND. 


GRANT  ET  AL. 

9. 

KOTWALL.    (No.  87.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—PARTIAL  DEPENDENCY  OF  MOTHER. 

Evidence  that  deceased  employee  paid  mother  $8  a  week  when  working, 
which  enabled  her  to  run  household,  consisting  of  herself,  her  husband, 
the  son,  a  daughter,  and  other  children,  more  easily  than  after  she  was 
deprived  of  son's  contribution,  held  legally  sufficient  to  show  that  mother 
was  partially  dependent  on  son  within  Workmen's  Compensation  Act, 
though  her  husband  was  alive  and  not  incapacitated. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405[5].) 

Appeal  from  Superior  Court  of  Baltimore  City;  John  J.  Dobler,  Judge. 

Proceedings  under  the  Workmen's  Compensation  Act  for  compensa- 
tion for  the  death  of  August  Kotwall,  the  employee,  by  Anna  Kotwall,  his 
dependent  mother,  against  diaries  E.  Grant,  the  employer,  and  the  Mary- 
land Casualty  Company,  the  insurer.  From  an  order  of  the  superior  court 
of  Baltimore  city  reversing  an  order  of  the  State  Industrial  Accident 
Commission  disallowing  compensation,  the  employer  and  insurer  appeal. 
Order  affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Burke,  Thomas,  Pattison, 
Umer,  and  Constable,  JJ. 

A.  J.  Lily  and  Walter  L.  Clark,  both  of  Baltimore,  for  appellants. 
♦  Decision  rendered,  Jan.  15,  1919.    105  AtL  Rep.  75a 
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Edw.  J.  G>]gan,  Jr.,  of  Baltimore  (Frank  J.  Pintoer,  of  Baltiiiiore,  on 
the  brief),  for  appellee. 

Burke,  J.  This  a  workmen's  compensation  case,  and  is  before  us 
upon  an  appeal  by  the  employer  and  the  insurer  from  an  order  of  the 
superior  court  of  Baltimore  dty  reviersing  an  order  of  the  state  Industrial 
Accident  Commission,  which  disallowed  compensation  to  the '  claimant, 
and  remanding  the  cause  to  that  commission. 

Augustus  Kotwall,  the  deceased,  was  an  unmarried  man,  and  his  trade 
was  that  of  a  painter.  On  the  9th  day  of  May,  1916,  he  was  working  as 
a  painter  for  Charles  W.  Grant.  He  died  on  May  9,  1916,  as  a  result  of 
an  injury  sustained  that  day  in  the  course  of  his  employment  His  father, 
John  Kotwall,  filed  a  claim  for  compensation  upon  the  ground  of  depend- 
ency, and  after  a  hearing  before  the  commissioh  the  claim  was  refused. 
Subsequently,  Anna  Kotwall,  the  mother  of  the  deceased,  filed  a  daim 
for  compensation.  A  hearing  was  had  upon  this  application,  and  on  the 
3d  day  of  November,  1916,  the  state  Industrial  Acddent  Commission  passed 
an  order  disallowing  the  claim,  upon  the  finding  that  "the  claimant  in 
this  case  was  not  wholly,  nor  partially,  nor  in  any  wise  dependent  upon 
the  deceased,  and  she  is  therefore  not  entitled  to  compensation  arising 
out  of  the  death  of  Augustus  KotwalL"  From  this  order  an  appeal  was 
taken,  and  the  case  was  heard  by  the  court,  without  a  jury,  upon  the 
transcript  of  the  proceedings  and  evidence  taken  before  commission  upon 
both  applications. 

At  the  hearing  in  the  lower  court  the  claimant  offered  one  prayer, 
and  the  employer  and  insurer  four.  The  court  granted  the  claimant's 
prayer,  and  also  granted  the  second,  third,  and  fourth  prayers  of  the 
employer  and  insurer,  but  refused  their  first. 

The  granted  and  refused  prayers  are  here  inserted: 

Claimant's  prayer:  "The  appellant  prays  the  court  that  if  it  should 
6nd  as  a  matter  of  fact  that  Annie  Kotwall  was  partially  dependent  upon 
Augustus  Kotwall  for  maintenance  and.  support  at  the  time  of  said 
Augustus  Kotwall's  death,  then  to  rule  as  a  matter  of  law  that  she  is 
entitled*  to  compensation  therefor." 

Employer's  and  insurer's  prayer :  **The  empk>yer  and  insurer  pray 
the  court  to  rule  as  a  matter  of  law  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  show  that  claimant  was  dependent  upon  her 
deceased  son,  Augustus  Kotwall,  for  support  at  the  time  of  his  death. 
May  9,  1916." 

There  is  only  one  exception  in  the  record,  and  that  was  taken  to  die 
granting  of  the  claimant's  prayer,  and  to  the  rejection  of  the  employer's 
and  insurer's  prayer.  It  is  not  claimed  that  the  mother  was  wholly  de- 
pendent upon  her  deceased  son,  but  it  is  insisted  that  she  was  partially 
dependent  upon  him. 

There  is  no  definition  of  dependency  contained  in  the  Workmen's 
Compensation  Act  of  this  state  (Code  Pub.  Civ.  Laws,  art  101),  but  it 
is  provided  that  certain  enumerated  classes  shall  be  presumed  to  be 
wholly  dependent.  The  claimant  is  not  one  of  that  class.  But  it  is 
provided  by  section  36,  art  101,  Code,  vol.  3,  that: 

"In  all  other  cases,  questions  of  dependency,  in  whole  or  in  part, 
shall  be  determined  in  accordance  with  the  facts  in  each  particular  case 
Existing  at  the  time  of  the  injury  resulting  in  death  of  such  employee." 

The  question  to  be  decided  is  this:  Is  there  evidence  in  die  record 
legally  sufficient  to  show  that  the  claimant  was  partially  dependent  upon 
her  deceased  son  within  the  meaning  of  the  Workmen's  Compensation 
Act?  On  some  few  points  the  evidence  of  the  daimant  and  her  husband 
is  in  sharp  conflict,  but  on  the  legal  question  presented  by  the  record  it  is 
not  pur  province  to  determine  the  credibility  of  the  evidence. of  these 
witnesses  on  controverted  questions  of  fact  The  following  facts  appear 
to  be  established  by  satisfactory  evidence:    The. family  of  John  Kotwall, 
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the  father,  consisted  of  his  wife,  the  daimant,  and  four  children,  two 
sons  and  two  daughters.  One  daughter  was  living  in  Detroit,  Mich.,  and 
was  earning  her  own  livelihood.  The  other  three  children  lived  at  home. 
For  about  five  years  prior  to  Augustus  Kotwall's  death,  John  Kotwall 
and  his  two  sons  each  gave'  the  mother  $8  per  week,  with  which  she 
maintained  the  home  and  paid  all  the  household  expenses.  For  about 
three  months  during  the  winter  the  deceased  son  could  not  work,  and 
during  that  time  he  did  not  make  the  weekly  payment  to  his  mother, 
but  when  he  did  go  to  work  he  paid  her  the  amount  of  the  arrearages. 
The  amount  paid  was  more  than  sufficient  for  his  board  and  lodging. 
John  Kotwall  was  in  receipt  of  $64  per  month  from  the  government  of 
the  United  States,  and  at  the  time  of  his  son's  death  was  employed  by 
the-  Adjutant  General  of  Maryland  in  a  clerical  position,  and  received 
$40  or  $50  per  month.  A  few  weeks  after  the  death  of  his  son  he 
retired  from  his  position,  and  had  no  regular  business  or  occupation  until 
1918,  when  he  returned  to  his  former  employment,  but  what  he  is  receiv- 
ing now  does  not  appear  from  the  evidence.  John  Kotwall  owns  the 
house  he  lives  in,  which  is  valued  at  $1,650,  and  is  subject  to  a  ground 
rent  of  $45  per  year.  He  pays  the  ground  rent,  taxes,  insurance,  and 
furnishes  the  coal,  but  refused  to  pay  his  wife  more  than  $8  per  week 
for  household  expenses,  saying  that  the  children  were  contributing.  He 
took  the  position  that  the  sons  must  contribute  each  one-third  of  the^ 
expenses,  which  they  did.  The  claimant  in  her  examination  in  chief 
testified  as  follows: 

"I  am  the  mother  of  Augustus  KotwalL  My  husband  and  three 
children  are  now  living.  My  son  died  May  9,  1916,  while  in  the  employ 
of  Charles  W.  Grant.  He  was  earning  $15  a  week  at  the  time  of  his 
death,  or  $2.50  a  day.  I  Was  dependent  upon  him  for  my  livliehood — 
for  my  support  and  keeping;  dependent  on  him  every  week.  He  paid 
me  $8  every  week  he  worked.  Q.  Did  he  give  you  this  $8  every  week? 
A.  Every  week  he  worked;  yes  sir.  In  addition  to  the  $8  which  he  gave 
me  every  week,  at  times  when  I  needed  it  he  would  give  me  almost  all 
his  pay.  Quite  often  I  needed  more  in  case  of  sickness  or  doctor's  bilb 
for  myself.  I  had  to  fall  back  on  my  children.  He  would  help  me 
with  more  money.    He  was  24  years  old,  single,  and  lived  with  me." 

And  on  cross-examination  she  said: 

"My  son  had  worked  seven  years  altogether.  He  had  been  paying 
me  $8  a  week  for  five  years  previous  to  his  death.  I  have  missed  his 
income  a  great  deal.  For  one  thing  I  am  not  able  to  buy  things  for 
myself  as  I  would  if  I  had  been  getting  his  money.  I  depended  on  his 
paving  for  clothing  and  things  that  I  cannot  possibly  get  now.  Houses 
in  my  neighborhood  rent. for  $16  a  month.  I  employ  no  servant  but 
my  daughter.  She  did  the  work  for  me,  and  I  paid  her  the  same  as 
a  servant—^  a  week.  I  have  not  been  able  to  pay  her  since  my  son's 
death.  She  is  working  for  me  now  as  she  did  before,  but  I  do  not  pay 
her.  I  give  her  her  board  and  purchase  her  clothing  for  her  when  I 
can.  Her  father  does  not  contribute  anything  for  her  board,  nor  for  her 
clothing.    I  have  to  keep  her." 

She  further  said  that  her  husband  contributes  nothing  for  her 
clothing. 

In  re  Carrroll,  116  N.  E.  844,  the  court  said: 

^'Stated  generally,  a  dependent  is  one  who  looks  to  another  for 
support  and  maintenance;  one  who  is  in  fact  dependent — one  who  relies 
on  another  for  the  reasonable  necessities  of  life." 

See,  also.  Parson  v.  Murphy,  101  Neb.  542,  163  N.  W.  847,  L.  R.  A. 
1918F,  479. 

In  Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  367,  94  Atl.  372, 
L.  R.  ^.  1916A,  436,  where  an  employee  left  surviving  him  two  sisters 
under  18  years  of  age  and  a  mother  to.  whom  he .  gave  $20  per  month, 
which  the  mother  used  for  her  support  and  that  of  her  minor  children. 
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a  finding  b^  the  Compensation  G>iiiiBission  that  she  was  partially  depend- 
ent upon  him  was  sustained,  although  the  mother  received  other  support 
from  her  husband,  who  earned  $50  per  month.  In  Coaners  v.  Public 
Service  Commission,  89  N.  J.  Law,  99,  97  Atl.  792,  the  court  said: 

"The  deceased  was  over  age,  and  therefore  entitled  to  his  own 
wages;  that  as  a  voluntary  matter  he  turned  his  wages  into  the  family 
fund,  and  there  was  evidence  justifying  a  finding  that  the  sister,  whether 
an  adult  or  a  minor,  received  substantial  benefit  therefrom,  of  which 
she  has  been  deprived  since  his  death.  This  in  turn  justified  a  finding 
that  she  was  an  actual  dependoit.  We  do  not  understand  the  decision 
of  the  Court  of  Errors  in  the  Havey  Case  to  mean  that  a  minor  sister 
cannot  be  classed  as  a  dependent  of  a  deceased  adult  brother  because  she 
has  a  father  who  is  under  obligation  to  support  her.  Such  a  ruling 
would  shut  out  the  minor  brothers  and  sisters  in  a  case,  for  example, 
where  the  father  was  incapacitated  and  earned  nothing,  and  the  adult 
brother  was  the  sole  support  of  the  family.  So,  also,  if  she  was  of  age, 
her  actual  dependency  is  a  pure  question  of  fact,  to  be  determined  by  the 
test  laid  down  by  the  opinion  of  this  court  in  the  case  of  Hammill  v. 
Penna.  R.  R.  Co.,  B7  N.  J.  Law,  388,  94  Atl.  313,  adopted  in  the  Court  of 
Errors  and  Appeals  [88  N.  J.  Uw,  717],  96  AtL  292.  viz.:  'We  under- 
stand  the  phrases  "actual  dependents"  and  "who  are  dependent  upon  the 
deceased,"  as  used  in  paragraph  12  of  the  act  as  amended,  *  *  *to 
mean  relatives  in  some  degree  mentioned  in  that  paragraph,  who  were 
being  wholly  or  to  a  substantial  degree  supported  by  the  deceased  at  the 
time  of  his  death'." 

The  evidence  in  this  case  is,  we  thi^,  sufficient  to  show,  or  at  least 
legally  tended  to  show,  that  the  claimant,  under  the  principles  announced 
in  the  cases  cited,  and  which  are  in  accord  with  those  announced  in 
many  other  cases,  was  partially  dependent  upon  her  deceased  son,  and 
therefore  the  court  committed  no  error  in  rejecting  the  employer's  and 
insurer's  first  prayer,  and  in  reversing  the  order  appealed  from,  and 
remanding  the  cause  to  the  commission. 

Order  afifirmed,  with  costs. 


SUPREME  JVDICIAL  COURT  OF  MASSACHUSETTS. 

Essex. 


In  re  PASS'  CASE, 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— APPEAL— QUESTIONS  OF  FACT. 

Whether  injured  employee  proceeding  for  compensation  under  Work- 
men's Compensation  Act  gave  notice  reijuired  by  act,  whether  insurance 
association,  the  subscribers,  or  their  agent  had  notice  of  the.  injury, 
whether  the  claim  had  not  been  filed  as  required,  wliether  failure  to  file 
it  was  due  to  mistake  or  other  reasonable  cause,  and  whether  employee 
had  received  injury  arising  out  of  and  in  course  of  employment  were 
questions  of  fact,  as  to  which  appeal  will  not  lie. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[3^].) 

^Decision  rendered,  April  1,  1919.    122  N.  E.  Rep.  642. 
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2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  INDUSTRIAL  BOARD— REVIEW. 
Under  the  Workmen's  Compensation  Act,  the  findings  of  fact  of  the 
Industrial  Accident  Board  stand  if  there  is  any  evidence  to  support  them. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— INDUSTRIAL  BOARD  —  REFUSAL  TO  CREDIT  EVI- 
DENCE. 

Industrial  Accident  Board  hearing  a  workmen's  Compensation  case 
was  at  liberty,  so  far  as  review  is  concerned  to  refuse  to  give  credit  to 
any  part  of  the  evidence  not,  in  their  opinion,  entitled  to  credit. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

Appeal  from  Superior  Court,  Essex  County. 

Proceedings  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Duncan  Pass,  employee,  opposed  bv  the  Gtncnl 
Electric  Company,  employer,  and  the  Liberty  Mutual  Insurance  Com- 
pany, insurer.  Compensation  was  denied,  the  denial  affirmed  by  the  su- 
perior court,  and  from  its  deeree  the  employee  appeals.    Decree  affirmed. 

A.  B.  Tobnan,  of  Lynn,  for  appellant 

John  W.  Cronin  and  Frederick  A.  Carroll,  both  of  Boston,  for  in- 
surer. 

Per  Curiam.  This  case  comes  before  us  by  appeal  from  an  adverse 
decision  by  the  industrial  accident  board,  which  adopted  and  confirmed 
the  finding  of  the  single  member.  The  finding  was  (1)  that  the  stat- 
utory notice  required  by  the  act  had  not  been  given,  (2)  that  it  had  not 
been  shown  that  either  the  association,  the  subscribers  or  their  agent 
had  notice  of  the  injury.  (3)  that  the  claim  for  compensation  had  not 
beat  filed  as  required  by  the  act,  (4)  that  the  failure  to  file  the  claim 
was  not  ^e  to  mistake  or  other  reasonable  cause,  and  (5)  that  the  em- 
pk>yce  had  failed  to  prove  that  he  received  a  personal  injury  which 
arose  out  of  and  in  the  course  of  his  empk>yment  Any  one  of*  these 
findings  is  fatal  to  the  employee's  contentions. 

[1,  2]  These  all  were  questions  of  fact  No  law  is  involved.  It  has 
been  held  from  the  very  nrst  under  the  Workmen's  Compensation  Act 
(Laws  1911,  c  751,  as  amended  by  Laws  1912,  c.  571)  that  the  findings 
of  fact  of  the  industrial  accident  board  stand  if  there  is  any  evidence 
to  support  them.  Pigeon's  Case,  216  Mass.  51,  1Q2  N.  E.  932,  Ann.  Ols, 
1915A,  737. 

It  is  as  futile  for  parties  to  appeal  from  a  decision  of  the  board  on 
questions  of  fact  as  it  would  be  to  except  to  an  adverse  verdict  of  a  jury 
or  an  unfavorable  finding  by  a  judge. 

(3]  It  is  enough  to  say  that  the  board  was  at  liberty  to  refuse  to 
give  credit  to  any  part  of  the  evidence  not  in  their  opinion  entitled  to 
credit  The  case  is  within  the  authority  of  numerous  recent  decisions, 
t'itzgibbons'  Case,  230  Mass.  473,  119  N.  E.  1020;  Moran's  Case,  230 
Mass.  500,  119  N.  E.  956;  Knight's  Case,  231  Mass.  142,  120  N.  E.  395; 
McCarth/s  Case.  231  Mass.  259,  120  N.  K  852;  Berman's  Case.  232 
Mass^,  122  N.  K  395. 

Decree  affirmed. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


CENTRELLO'S  CASE. 


In  ke  J.  K.  RYAN  CO. 


In  be  TRAVELERS'  INS.  CO.* 

1.  MASTER  AND  SERVANT— LETTING  TEAMS  WITH  DRIVERS 

—EFFECT  ON  GENERAL  EMPLOYMENT. 

Driver  of  team  hired  out  by  owner,  his  general  employer,  to  work 
for  another,  remains  in  employ  of  general  employer,  so  far  as  concerns 
management  and  care  of  horses. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  367.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— INJURY  TO  INDEPENDENT  CONTRACTOR. 

Owner  of  teams  and  horses,  who  let  them  with  drivers,  to  company  at 
rate  per  hour,  paying  drivers  and  driving  team  himself,  who  was  injured 
in  management  of  horses  of  his  team,  held  not  entitled  to  compensation 
from  company  or  insurer  under  Workmen's  Compensation  Act,  pt  3,  § 
17,  as  to  employees  of  independent  contractors. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  367.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  for  compensation  for  injuries  under  Ae  Workmen's 
Compensation  Act  by  Louis  Centrello,  the  employee,  opposed  by  J.  K. 
Ryan,  the  employer,  and  the  Travelers'  Insurance  Company.  Compensa- 
tion was  awarded,  the  award  affirmed  by  the  superior  court,  and  from 
its  decree  the  insurer  appeals.    Reversed. 

Walter  I.  Badger  and  Louis  C.  Doyle,  both  of  Boston,  for  appellant 

Per  Curiam.  [1]  Centrello  owned  three  teams  which  he  let  with 
drivers  to  the  J.  K.  Ryan  Company  to  haul  dirt  at  the  rate  of  $1  per 
hour  for  each  team  and  driver.  Centrello  drove  one  of  the  teams  him- 
self. At  the  end  of  a  da/s  work  Centrello  got  off  his  cart  and  went  in 
front,  thinking  it  would  be  safer  to  lead  the  horses  down  an  embankment. 
He  took  hold  of  the  horses  by  the  bridle  and  led  them.  While  doing  this 
his  leg  was  broken  by  a  rolling  stone.  The  J.  K.  Ryan  Company  directed 
the  general,  work  of  hauling  the  dirt  The  drivers  did  no  work  of 
shoveling  or  loading  and  only  drove  the  horses  and  to<^  the  pin  out  of 
the  cart  when  it  had  been  driven  to  the  place  to  dump  and  replaced  it 
after  the  cart  had  been  dumped;  The  Ryan  Company  did  not  fix  die 
wages  of  the  drivers.  That  was  done  by  Centrello.  He  received  no 
wages  himself.  He  made  the  profits  due  to  the  owner  and  contractor 
for  letting  the  teams  with  drivers.  Neither  he  nor  his  drivers  were  on 
the  pay  roll  of  the  Ryan  Company.  There  is  no  evidence  that  the 
Ryan  Company  exercised  any  control  over  the  drivers  respecting  their 
horses,  except  to  direct  them  where  to  get  dirt  and  where  to  dump  it. 
The  statement  of  a  foreman  of  the  Ryan  Company  to  the  effect  that 

♦  Decision  rendered,  March  14,  1919.    122  N.  E.  Rep.  560. 
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"If  a  driver  didn't  do  what  I  wanted  him  to,  I  would  tell  him  to  take 
his  team  and  go/'  adds  nothing  to  his  testimony  that  "other  than  to  tell 
Centrello  where  to  get  dirt  and  where  they  should  dump  it,  he  did  not 
give  them  any  orders."  Where  nothing  further  appears,  it  is  plain 
that  the  driver  of  a  team  hired  out  by  the  owner,  his  general  employer, 
to  perform  work  for  another,  remains  in  the  employ  of  his  general  em- 
ployer so  far-^as  concerns  the  management  and  care  of  his  horses.  Peach 
v.  Bruno,  224  Mass.  447,  113  N.  £.  279.  Centrello  was  not  an  employee 
of  the  Ryan  Company  in  this  respect.  Since  there  is  nothing  to  show 
that  the  care  and  management  of  the  horses  were  surrendered  to  the 
Ryan  Company  the  drivers  were  not  employees  of  that  company,  but  of 
the  owner  of  the  horses  and  teams.  Shepard  v.  Jacobs,  204  Mass.  110, 
90  N.  E.  392,  26  L.  R.  A.  (N.  S.)  442,  134  Am.  St  Rep.  648,  and  nu- 
merous cases  there  collected.  Brackett  v.  Lubke,  4  Allen,  138,  81  Am. 
Dec.  694,  has  no  pertinency  under  these  conditions.  The  circumstance 
that  Centrello  was  the  owner  and  drove  one  of  his  own  teams  does  not 
establish  the  liability  of  the  Ryan  Company.  He  stands  in  this  regard 
no  better  than  one  of  his  hired  drivers.  He  was  working  for  himself 
respecting  the  care  and  particular  management  6f  the  horses.  He 
received  his  injury  in  connection  with  that  work.  The  case  is  governed 
by  the  principle  stated  in  numerous  cases.  Reagan  v.  Casey,  160  Mass. 
374,  36  N.  E.  58;  Driscoll  v.  Towlc,  181  Mass.  416,  63  N.  E.  922;  Cain  v. 
Hugh  Nawn  Contracting  Co.,  202  Mass.  237,  239,  88  N.  E.  842;  Pigeon's 
Case,  216  Mass.  51,  102  N.  E.  932,  Ann.  Cas.  1915 A,  737;  Comerford's 
Case,  224  Mass.  571,  113  N.  £.  460;  Ganc/s  Case,  228  Mass.  316,  117 
N  £.,  347;  Scribner's  Case,  231  Mass.  132,  120  N.  E.  350;  Standard  Oil 
Co.  V.  Anderson,  212  U.  S.  215.  29  Sup.  Ct.  252,  53  L.  Ed.  480. 

[2]  Upon  the  facts  found  Centrello  was  not  entitled  to  recover 
under  part  3,  §  17,  of  the  Workmen's  Compensation  Act  (St.  1911,  c 
751).  It  is  plain  that  he  was  an  independent  contractor.  If  other  ele- 
ments are  made  out,  the  general  employer  is  liable  to  pay  to  employees 
of  an  independent  contractor  "any  compensation  which  would  be  pajpabte 
to  them  under  this  act  if  the  independent  or  subcontractors  were  sub- 
scribers." These  words  afford  compensation  only  to  the  employees  of  the 
independent  contractor  and  not  to  the  independent  contractor  personally. 
Cashman's  Case,  230  Mass.  600,  120  N.  E.  78. 

Decree  reversed 

Decree  to  be  entered  in  favor  of  insurer. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


WINSLOWS  CASE. 


In  re  town  of  MANSFIELD.* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 
—"INDEPENDENT     CONTRACTOR"    WITH    TOWN— RIGHT 
TO  COMPENSATION— STATUTE. 
Claimant  for  compensation  for  injuries  from  town,  who,  engaged  in 

business  of  stable  keeping,  teaming,  and  jobbing,  let  to  town  for  work  on 

♦  Decision  rendered,  March  14,  1919.    122  N.  E.  Rep.  561. 
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its  roads  a  cart,  pair  of  horses,  and  himself  for  undivided  price  of  $6 
a  day,  held  an  "independent  contractor,"  not  entitled  \o  compensation  for 
injuries  while  driving,  under  St  1913,  c  807,  §  1,  aoiending  the  Work- 
men's Compensation  Law. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  367.) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Independent  Contractor.) 

Appeal  from  Superior  Court,  Suffolk  County. 

Proceeding  for  compensation  for  injury  under  tke  Workmen's  Com- 
pensation Act  by  George  Winslow,  the  employee,  opposed  by  the  Town 
of  Mansfield,  the  employer  and  self-insurer.  (x)mpensation  was  awarded, 
the  award  a^rmed  by  tifie  Superior  Court,  and  the  employer  and  insurer 
appeals.  Decree  of  the  superior  court  reversed,  and  decree  directed  to 
be  entered  in  favor  of  employer  and  insurer. 

Henry  F.  Wood,  of  Boston,  for  appellant 
John  R.  Halliday,  of  Mansfield,  for  employee. 

Per  Curiam.  The  claimant  was  engaged  in  the  business  of  stable 
keeper,  teaming  and  jobbing.  He  let,  to  work  for  the  town  on  its  roads, 
a  cart,  pair  of  horses  and  himself  as  driver  for  the  single  and  undivided 
price  of  $6  per  day.  His  work  was  principally  driving,  hot  as  occasion 
required  he  got  off  and  shoveled  and  raked.  The  matter  of  handling  tfaft 
horses  was  left  entirely  to  him  and  he  managed  them  in  his  own  way. 
He  had  used  a  cart  of  his  own  most  of  the  time,  but  on  the  day  of  his 
accident  he  furnished  a  cart  which  he  did  not  own.  The  accident  occurred 
while  he  was  driving  off  the  road  to  dump  his  cart  and  was  cansed  bj 
the  giving  way  of  the  king  bolt  The  town  was  liable  under  St  1913,  c 
807,  §  1,  for  injuries  received  by  "such  laborers,  workmen  and  mechanics 
employed  by  it  as  receive  injuries  arising  out  of  and  in  the  course  of  their 
employment,"  in  general  according  to  the  provisions  of  the  Workmen's 
Compensation  Act  (St  1911,  c  751). 

The  facts  show  plainly  that  the  claimant  was  an  independent  con- 
tractor. He  furnished  the  team  and  driver  for  one  price.  The  duty  of 
the  care  and  management  of  the  horses  and  cart  rested  upon  irim  as 
such  contractor.  His  injury  occurred  in  connection  with  the  performance 
of  that  duty.  The  case  is  covered  in  principle  in  every  particular  by 
Centrcllo's  Case,  122  N.  E.  560,  just  decided. 

It  follows  that  the  claimant  does  not  come  within  the  terms  of  St 
1913,  c.  807,  §  1,  on  which  alone  liability  of  die  town  can  be  based. 

Decree  reversed. 

Decree  to  be  entered  in  favor  of  town. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

Suffolk. 


KEOHANE'S  CASE. 


In  re  McCarthy. 


In  re  MASSACHUSETTS  BONDING  &  INS.  CO.* 

1.  MASTER    AND     SERVANT-WORKMEN'S     COMPENSATION 

ACT— MOTION  FOR  PERMISSION  TO  FILE  LATE  CLAIM 

FOR  REVIEW. 

Where  insurer  failed,  within  seven  days  after  decision  of  committee 
of  arbitration  was  filed,  to  file  a  claim  for  review  as  reifuired  by  Work- 
men's Compensation  Act,  pt.  3,  §  7,  as  amended  by  St.  1912,  c.  571,  § 
12.  as  amended,  industrial  accident  board  had  no  authority  to  grant 
insurer's  motion  for  permission  to  file  late  its  claim  for  review. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  416.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPEAL  TO   SUPREME  JUDICIAL   COURT— FINAL 

DECREE. 

Workmen's  Compensation  Act  requires  a  final  decree  of  the  superior 
court  from  which  the  party  aggrieved  can  appeal  to  the  Supreme  Judicial 
Court 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418[2].) 

3.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— MANDATORY  ORDER  OF  SUPERIOR  COURT  —  IN- 
TERLOCUTORY CHARACTER. 

Mandatory  order  of  superior  court  that  proceedings  for  compensation 
for  death  of  employee  be  remitted  to  industrial  accident  board  for  en- 
trance of  finding  that  board  had  no  jurisdiction,  and  for  dismissal  of 
claim,  held  not  contemplated  by  Workmen's  Compensation  Act,  and  to  be 
treated  as  interlocutory,  and  not  as  a  final  order,  from  which  employee's 
administratrix  could  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  418 [2].) 

4.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— APPEAL  TO  SUPREME  JUDICIAL  COURT. 

Where  superior  coiMt  ordered  that  claim  for  compensation  be  re- 
mitted to  industrial  accident  board  for  finding,  board  had  no  jurisdiction, 
and  board  so  found  and  dismissed  claim,  and  superior  court  entered  final 
decree  affirming  board's  decision,  under  Workmen's  Compensation  Act, 
pt.  3,  §  11,  case  is  properly  before  Supreme  Judicial  Court  on  employee's 
administratrix's  appeal  from  such  decree  of  superior  court 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  418 [2].) 

6.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
.  ACT— RIGHT  OF  EXECUTOR. 
Under  Workmen's  Compensation  Act,  pt.  5  §  2,  cl.  1,  administrator 
or  executor,  if  an  employer  of  labor,  may  become  a  subscriber,  instead  of 

♦Decision  rendered,  March  27,  1919.    122  N.  E.  Rep.  573. 
Vol.  Ill— Comp.  St. 
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remaining  under  the  common  law  subject  to  ihe  disadvantages  imposed  by 
the  statute. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  361.) 

Appeal  from  Superior  Court,  Suffolk  County;  William  Cushing  Wait, 
Judge. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Act  by  Julia  Keohane,  administratrix  of  the  estate  of  John  Keohane,  the 
employee,  opposed  by  Timothy  J.  McCarthy,  Ellen  A.  McCarthy 
being  substituted  as  his  administratrix,  the  employer,  and  the  Mass- 
achustts  Bonding  &  Insurance  Company,  the  insurer.  Claim  for  com- 
pensation was  dismissed  by  the  industrial  accident  board,  the  board's 
order  was  affirmed  by  the  superior  court  and  from  its  decree  the  ad- 
ministratrix of  the  estate  of  the  deceased  empk>yee  appeals.  Decree 
affirmed. 

John  J.  O'Hare  and  C.  J.  Muldoon,  Jr.,  both  of  Boston,  for  appellant 
Gaston,  Snow  &  Slatonstall,  of  Boston  (Rupert  L.  Mapplebeck,  of 
Boston^ of  counsel),  for  appellee. 

Bkaley,  J.  [1,  2]  The  intestate,  John  J.  Keohane,  a  teamster,  had 
been  in  the  employ  of  one  Timothy  J.  McCarthy  to  whom  under  St.  1911, 
c  751,  as  amended,  the  insurer  issued  a  policy  dated  March  3,  1916,  to 
run  for  one  year,  protecting  him  as  a  subscriber  from  liability  on  ac- 
count of  injuries  or  death  sustained  by  his  employees.  But  McCarthy 
having  died  testate  June  15,  1916,  his  executrix  without  being  empower- 
ed by  will,  or  authorized  by  decree  of  the  court  of  probate,  continued 
after  his  death  in  the  business  for  the  benefit  of  the  estate  and  retained 
Keohane  as  an  employee.  See  St  1910,  c  411,  §  1;  Hines  v.  Levers 
&  Sargent  Co.,  226  Mass.  214,  115  N.  E.  252.  The  committee  on  arbi- 
tration found  that  on  August  14,  1916,  Keohane  received  a  personal  in- 
jury in  the  course  of  and  arising  out  of  his  employment,  "by  being 
thrown  from  and  run  over  by  the  team  which  he  was  employed  to  drive, 
and  that  he  di^  on  the  same  day  as  a  result  of  the  injury,"  and  ordered 
the  insurer  to  pay  compensation  to  the  adminstratrix  in  the  amount  stated 
in  the  record.  St  1911,  c.  751,  pt.  2,  §§  6,  13.  The  decision:  was  filed 
October  9,  1917,  and  the  insurer  having  failed  within  seven  days  there- 
after to  file  a  claim  for  review  as  required  by  St  1911,  c  751,  pt  3,  § 
7,  as  amended  (St  1912,  c.  571,  §  12),  the  industrial  accident  board 
rightly  decided  on  January  12,  1918,  that  it  had  no  authority  to  grant 
the  insurer's  motion  for  permission  "to  file  late  ite  claim  for  review." 
The  procedure  thereafter  was  as  follows:  The  insurer  January  21, 
1918,  presented  to  the  superior  court  certified  copies  of  the  decision  of  the 
industrial  accident  board  and  the  findings  of  the  committee  on  arbitration 
and  of  all  pai)ers  in  connection  therewith,  stating  that  it  intended  to  ap- 
peal to  this  court  from  the  decision  of  the  board.  The  administratrix 
however  could  not  enforce  the  decision  of  the^ommittee  on  arbitration 
except  by  a  decree  of  the  superior  court  and  it  is  to  be  inferred,  although 
the  record  does  not  so  state  specifically,  that  she  presented  and  asked 
for  the  entry  of  the  decree  recited  in  the  record.  But  the  presiding  judge 
on  February  11,  1918,  made  an  order  on  the  above  decree  that — 

"After  hearing  I  am  satisfied  that  no  contract  of  insurance  existed 
at  the  time  of  the  injury;  that  in  consequence  there  was  no  jurisdiction 
in  the  accident  board  and  the  motion  for  decree  is  denied." 

The  administratrix  March  1,  1918,  appealed  to  this  court  from  the 
order.  The  case  thereafter  was  remitted  to  the  industrial  accident  board 
under  an  order  the  material  recitals  of  which  are  as  follows : 

"And  now  comes  the  Massachusetts  Bonding  &  Insurance  Company 
an  alleged  insurer  in  the  above-entitled  matter  and  moves  that  the  matter 
be  dismissed  for  want  of  jurisdiction  of  the  same  by  the  industrial  ac- 
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cident  board  ♦  ♦  ♦  and  a  decree  was  presented  to  the  court  upon 
which  the  following  order  was  made,  to  wit:  After  hearing  I  am  satis- 
fied that  no  contract  of  insurance  existed  at  the  time  of  the  injury. 
That  in  consequence  there  is  no  jurisdiction  in  the  accident  board  and 
the  motion  for  decree  is  denied.  ♦  ♦  ♦  And  on  the  15th  day  of  said 
February,  1918,  after  due  hearing  the  court  ordered  that  said  <^use  be 
remitted  to  the  industrial  accident  board  for  the  entrance  of  a  finding 
that  the  board  had  no  jurisdiction  in  the  matter  and  the  dismissal  of  the 
claim." 

While  the  question  whether  the  case  presented  by  the  record  was  as 
matter  of  law  within  the  statute  was  before  the  court  the  procedure 
adopted  was  irregular.  The  statute  requires  a  final  deixee  from  which 
the  party  aggrieved  can  appeal  to  this  court.  Gould*s  Case,  215  Mass. 
480,  483,  102  N.  E.  639,  Ann.  Cas.  1914D,  372;  Pigeon's  Case,  216  Mass. 
51,  54,  55,  102  N.  E.  932,  Ann.  Cas.  1915A,  737;  Young  v.  Duncan,  218 
Mass.  346,  106  N.  E.  1;  Cowden's  Case,  225  Mass.  66.  68,  113  N.  E.  1036; 
Humphre/s  Case,  226  Mass.  143.  115  N.  E.  253;  Brown's  Case,  228  Mass. 
31,  38,  116  N.  E.  897;  Dempse/s  Ca^e,  230  Mass.  583,  120  N.  E.  75. 

[3-6]  A  mandatory  order  in  the  form  shown  by  the  record  is  not 
contemplated  by  the  statute  and  a  decree  should  have  been  entered  dis- 
missing the  claim  for  reasons  subsequently  stated.  Brown's  Case  supra. 
Sec  Pattee  v.  Stetson,  170  Mass.  93,  95,  48  N.  E.  1022.  It  is  plain  not- 
withstanding the  insurer's  contention  to  the  contrary,  that  the  order 
should  be  treated  as  interlocutory  and  there  was  no  final  decree  from 
which  the  administratrix  could  appeal.  The  board  upon  receiving  the 
order  March  11.  1918,  decided  April  12,  1918,  that— 

'Tn  accordance  with  the  order  of  the  superior  court  the  industrial 
accident  board  finds  that  they  have  not  jurisdiction  of  the  matter  and 
dismiss  the  claim  for  compensation." 

The  case  thereupon  again  came  before  the  superior  court  and  a  final 
decree  having  been  entered  affirming  the  decision  the  case  is  properly 
before  us  on  her  appeal  St.  1911,  c. /51,  pt.  3,  §  11;  Gould's  Case,  supnu 
•The  decree  nrust  be  affirmed.  The  contract  of  insurance  was  solely 
between  the  testator  and  the  insurer.  The  company  undertook  by  the 
terms  of  the  policy  to  indemnify  him  personally  as  a  subscriber,  and  even 
if  he  died  during  the  year  the  policy  cannot  be  extended  to  include 
claims  for  injuries  suffered  by  the  empioyee's  of  the  executrix  who  is  an 
employer  of  labor  in  the  business,  which  she  is  personally  conducting. 
People's  Ice  Co.  v.  Employers'  Liabality  Assurance  Corp.,  161  Mass.  1^, 
36  N.  E.  754;  Imperial  Fire  Ins.  Co.  of  London  v.  Coos  County,  151  U. 
S.  452,  14  Sup.  Ct  379,  38  L.  Ed.  231.  The  administratrix  however  con- 
tends that  under  St.  1911,  c.  751.  pt.  5.  §  2,  cl.  1,  which  says  that  "em- 
ployer" shall  include  the  legal  representative  of  a  deceased  employer,  the 
executirx  being  the  legal  representative  of  the  testator  is  covered  by 
the  policy.  But  the  preceding  words  of  this  section  are,  that  the  follow- 
ing words  and  phrases  as  used  in  this  act  shall  unless  a  different  mean- 
ing is  plainly  required  by  the  context  have  the  meaning  we  have  just 
quoted.  The  definition  simply  means,  that  in  the  construction  of  the  act, 
an  administrator  or  an  executor  if  an  employer  of  labor,  may  become 
a  subscriber,  instead  of  remaining  under  the  common  law,  subject  to  the 
disadvantages  imposed  by  the  statute. 

Decree  affirmed. 
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SUPREME  COURT  OF  MICHIGAN. 


BORCK 

SIMON  J.  MURPHY  CO.     (No.  1.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT—INJURY  IN  COURSE  OF  EMPLOYMENT— QUESTION 

OF  LAW  OR  FACT. 

The  question  whether  a  workman  is  injured  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment  entitling  him  to  compensation 
under  the  Workmen's  Compensation  Act  may  be  a  question  of  law,  or  one 
primarily  of  fact,  or  a  mixed  question  of  law  and  fact. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417 [7].) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— INJURY  NOT  IN  COURSE  OF  EMPLOYMENT— SUFFI- 
CIENCY OF  EVIDENCE. 

Evidence  held  sufficient  to  sustain  finding  of  Industrial  Accident 
Board  that  injured  employee,  watchman  at  one  building,  had  gone  to 
another  building  of  his  employer,  where  he  was  injured  by  falling  down 
the  elevator  shaft,  on  busmess  of  his  own,  not  that  of  his  employer, 
so  that  he  was  not  injured  by  accident  arising  out  of  and  in  course  of 
employment  entitling  him  to  compensation  under  Workmen's  Compensa- 
tion Act. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405[4].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  (Pub.  Acts  1912  [Ex.  Sess.]  No.  10)  by  Otto  C  Borck, 
the  employee,  opposed  by  the  Simon  J.  Murphy  Company,  the  employer. 
Compensation  was  denied  by  the  Industrial  Accident  Board,  and  the 
employee  brings  certiorari.    Affirmed. 

Argued  before  Bird,  C.  J.,  and  Ostrander,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Carl  B.  Grawn,  of  Detroit,  for  appellant 

Keena,  Lightner,  Oxtoby  &  Hanley,  of  Detroit,  for  appellee. 

Ostrander,  J.  The  respondent  owns  several  building^  in  Detroit, 
among  them  the  Telegraph  building,  on  the  southeast  comer  of  tlie  in- 
tersection of  Congress  and  Shelby  streets,  and  the  Marquette  building  on 
the  southeast  comer  of  Congress  and  Wayne  streets— one  block  east  of 
the  Telegraph  building.  Claimant  was  employed  by  the  respondent  during 
the  week  as  janitor  of  the  Telegraph  building,  and  on  one  Sunday  in 
each  month  as  watchman  of  the  same  building.  He  seems  to  have  acted, 
too,  during  the  week,  more  or  less,  as  an  utility  man  doing  errands,  etc^ 
when  directed  to  do  so.  On  these  Sundays  when  he  was  watchman  he 
swept  the  hall  of  the  building,  a  performance  which  occupied  very  little 
time.  He  was  paid  bv  the  month.  He  was  on  duty  as  watchman  on 
Sunday,  July  29,  1917.  Some  time  in  the  momtng  he  left  the  Telegraph 
building  and  went  to  the  Marquette  building  and  into  it,  and  was  injured 

"♦Decision  rendered,  April  3,  1919.    171  N.  W.  470. 
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by  falling  into  an  elevator  shaft.  An  arbitration  committee  found  that 
the  accident  did  not  arise  out  of  or  in  the  course  of  the  employinent.  The 
board  in  its  opinion  said: 

"Without  discussing  the  testimony,  which  is  very  long,  the  board 
finds: 

"(a)  That  the  applicant,  at  the  time  he  fell  down  the  elevator  shaft 
in  the  Marquette  building,  was  not  at  said  building  on  any  business  of 
his  employer,  but  that  he  was  there  entirely  upon  his  own  initiative,  and 
evidently  because  he  had  no  special  work  to  do  or  thought  he  had  no 
special  work  to  do  in  the  Telegraph  building,  where  he  was  working,  and 
idly  went  over  to  the  Marquette  building  through  some  idea  of  his  own. 

"(b)  That  at  the  time  he  suffered  the  accidental,  personal  injury 
which  he  did  suffer,  he  was.  not  in  the  course  of  his  employment,  and 
that  the  accident  did  not  arise  out  of  or  in  the  course  of  the  employment 
of  the  applicant." 

The  claimant,  plaintiff  in  certiorari,  says: 

"The  only  question  at  issue  is  as  to  whether  or  not  the  applicant 
received  a  personal  injury  'arising  out  of  and  in  the  course  of  his  employ- 
ment, under  part  2,  §  1,  of  the  act  This  is,  of  coursie,  a  question  of 
law,  and  cannot  be  foreclosed  by  the  Industrial  Accident  Board's  ruling, 
which  was  adverse  to  applicant 

"The  Industrial  Accident.  Board  came  to  its  conclusion,  naturally  by  a 
review  of  the  testimony,  and  it  is  clearly  within  the  province  of  this  court 
to  review  the  testimony  in  this  cause  to  ascertain:  (1)  Whether  or  not 
the  evidence  supports  the  legal  conclusions  of  the  board  drawn  therefrom, 
and  (2)  whether  or  not  there  is  any  evidence  in  the  case  to  support  the 
legal  conclusion  of  the  board. 

"In  this  particular  case,  to  justify  a  reversal,  we  do  not  deem  it 
necessary  for  the  court  to  find  that  there  is  no  evidence  supporting  the 
conclusion  of  the  board,  although  we  believe  such  to  be  the  situation,  as 
will  be  hereinafter  pointed  out." 

[1]  The  question  whether  a  workman  is  injured  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment  may  be  a  question  of 
law,  or  one  primarily  of  fact,  or  a  mixed  question  of  law  and  fact  In 
this  case,  if  the  finding  (a)  of  the  board,  Which  fairly  negatives  the  idea* 
that  claimant  was  doing  anything  in  the  course  of  his  employment  or 
an^hing  in  the  interest  of  his  employer's  business  or  affairs  wheahe  was 
injured,  and  which  fairly  affirms  the  idea  that  he  was  neglecting  his  duties' 
as  watchman  in  being  away  from  the  Telegraph  building,  is  supported 
by  competent  testimony,  it  is  decisive  of  the  question,  and  the  conclusion 
(b)  would  follow  as  matter  of  course. 

[2]  It  is  evident  that  neither  the  committee  nor  the  board  believed  the 
story  told  by  claimant  to  the  effect  that  a  messenger  from  the  Marquette 
building'  summoned  him  to  go  to  that  building  upon  tl]e  occasion  in 
question.  All  .  the  testimony  introduced  by  claimant  to  establish  the 
fact  that,  while  acting  as  janitor,  he  was,  upon  various  occasions,  sent 
upon  errands  by  his  superior  to  different  buildings  belonging  to  respon- 
dent goes  for  nothing  if  it  is  believed  that  no  one  summoned  or  directed 
him  upon  this  occasion,  but  that  he  went  to  the  Marquette  building  upon 
his  own  initiative  to  visit  with  the  watchman  in  the  Marquette  buil^m^*. 
There  is  abundant  testimony  supporting  the  conclusion  of  the  cbrtimittee' 
and  of  the  board,  including  testimony  of  the  admissions  of  Claimant 
contradictory  of  the  testimony  he  gave  in  this  investigation,  and  wRicb 
negatives  the  idea  that  he  was  doing  anything  but  going  to  the  Mafquette 
building  to  call  upon  or  visit  With  WHliam  Cargill,  th^  watchman  at  the 
Marquette  building,  who,  it  is  alleged,  had.  sent  for  him,  and  vfho  ddiie^ 
that  he  sent  for  him.  The  testimony  is  positive  and  cifCuitista^itial,  tbd^ 
to  the  effect  that  claimant's  duty  while  acting  as  watchman  bf  the'jttf-* 
egraph  building  required  him  to  stay  in  the  building., ^fot  to  Jb&ay5X\ it. 
There  is  no  testimony  which  fairlytends  to'siippoVt  the  conclusion  that 
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the  several  buildings  owned  by  respondent  constituted  one  plant,  and 
that  the  duties  of  claimant  required  or  permitted  him  to  go  from  one 
to  the  other  except  upon  the  direction  of  a  superior. 

The  board  having  found  controlling  facts,  and  the  finding  being 
supported  by  competent  testimony,  the  award  must  be  afl&rmed,  with  costs 
to  defendant  in  certiorari. 


-♦♦♦- 


SUPREME  COURT  OF  MICHiaAN. 


McRAE 

V. 

MORGAN  &  WRIGHT.    (No.  123.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—DEATH  OF  SERVANT. 

In  a  proceeding  under  the  Workmen's  Compensation  Act,  evidence 
held  to  warrant  a  nnding  that  death  arose  out  of  and  in  course  of  em- 
ployment, by  reason  of  blood  poisoning  alleged  to  have  been  caused  by  a 
cut  or  scratch  received  by  deceased  while  engaged  in  cleaning  bull  gear. 

(For  other  cases,  see  Master  and  Servant,  Dej^  Dig.  §  AGS[A],) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  Elizabeth  McRae  under  the  Workmen's  Compensation 
Act  (Pub.  Acts  Ex.  Sess  1912,  No.  10)  to  obtain  compensation  for  the 
death  of  her  husband,  John  McRae,  opposed  by  Morgan  ft  Wright,  the 
employer.  There  was  an  award  by  the  Industrial  Accident  Board,  and 
the  employer  brings  certiorari.    Award  affirmed. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Alexander  &  Cotter,  of  Detroit,  for  respondent. 

(xeo.  M.  Clark,  of  Bad  Axe,  for  applicant  and  appellee. 

Bird,  J.  The  claim  of  plaintiff  is  that  her  husband,  John  McRae, 
met  with  an  accident  while  in  defendant's  employ,  which  subsequently 
caused  his  death.  The  Compensation  Board  made  the  usual  death  award, 
and  defendant  reviews  the  proceedings  on  the  daim  that  the  testimony 
does  not  show  that  McRae's  injury  arose  out  of  and  in  the  course  of  his 
emplo3rment. 

The  testimony  discloses:  That  John  McRae  was  an  old  employee  of 
defendant,  having  been  in  its  employ  nearly  Rve  years.  That  on  Sunday, 
April  21st,  he,  with  another  employee,  August  Small,  was  engaged  in 
cleaning  a  bull  gear  in  the  room  where  the  rubber  was  washed.  To 
clean  the  gear  it  was  necessary  to  remove  a  sheet  iron  cover  which  in- 
closed it.  While  doing  so,  it  is  claimed  McRae's  right  hand  was  cut  or 
scratched  by  the  sharp  edges  of  the  cover.  The  witness  Small  testified  that 
at  about  the  time  they  finished  removing  the  cover  he  noticed  blood  on 
McRae's  hand,  but  did  not  remember  which  hand.    After  that  they  pro- 

Decision  rendered,  April  3,  1919.    171  N.  W.  Rep.  394. 
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ceeded  to  clean  the  gear.  McRae  went  to  work  on  Monday  morning^ 
but  was  obliged  to  leave  before  the  working  hours  were  over  because  of 
an  intense  headache.  Tuesday  morning  he  was  unable  to  go  to  his 
work.  His  landlady  testified  Uiat  his  hand  was  very  badly  swollen,  and 
that  he  complained  that  it  pained  him.  Later  in  the  day,  on  Tuesday, 
he  visited  Dr.  Ash,  defendant's  physician,  and  afterwards  called  upon  Ur. 
Thomas,  and  to  both  he  expressed  the  opinion  that  his  hand  was  rheuma- 
tic. Tuesday  evening  he  left  Detroit  for  Harbor  Beach,  where  he  resided. 
Wednesday  morning  Dr.  Armitage  was  called  and  found  him  suffering 
from  septicemia.  Red  streaks  were  already  nmning  up  his  right  arm. 
His  temperature  was  104.  His  right  hand  was  very  hot  and  badly  swollen. 
The  doctor  testified  these  were  symptoms  of  blood  poisoning.  The  doc- 
tor also  observed  the  scratch  or  abrasion  between  the  second  and  third 
fingers  of  the  right  hand.  Dr.  Harrington,  a  surgeon  from  Bad  Axe, 
was  called  in  consultation,  and  he  agreed  with  Dr.  Armitage  that  McRae 
was  suffering  with  septicemia.  All  their  efforts  to  stay  the  action  of  the 
poison  failed  His  left  hand  aiid  arm  soon  became  affected,  and  later 
in  the  week  his  lower  limbs  and  finally  his  entire  body  became  involved. 
On  Sunday  morning,  April  28th,  he  died. 

Counsel  contends  that  there  is  no  evidence  in  the  record  from  which 
the  board  could  find  that  his  hand  was  scratched  or  cut  by  the  sharp 
edges  of  the  steel  cover.  The  witness  Small  testified  that  the  edges  of 
the  cover  were  thin  and  sharp,  and  that  on  a  prior  occasion  he  had  cut, 
his  hand  in  attempting  to  remove  it,  and  further  that  at  about  the  time 
they  finished  removing  the  cover  he  saw  blood  on  McRae's  hand  and 
spoke  to  him  about  it.  Jennings,  a  fellow  employee,  testified  that  on 
Monday  he  saw  McRae  picking  a  cut  or  abrasion  on  the  back  of  his  hand, 
near  the  center  of  his  hand.  Proof  of  the  facts  which  we  have  narrated 
were  sufficient  to  justify  an  inference  that  McRae's  hand  was  cut  or 
scratched  in  the  manner  claimed  and  that  in  cleaning  the  gear  it  became 
infected  and  resulted  in  speticemia  or  blood  poisoning. 

A  great  many  question  are  raised  and  discussed  by  counsel  which 
we  think  were  entirely  within  the  province  of  the  board.  It  will  suffice 
to  say  that  the  main  facts  narrated  here  were  sufficient  to  bring  the 
question  of  accident  within  the  domain  of  fact  and  consequently  within 
the  jurisdiction  of  the  board,  and  it  was  for  them  to  weigh  and  aecide. 
upon  the  conflict  in  the  testimony  and  to  say  what  inferences  should  be. 
drawn  therefrom.  With  this  view,  it  will  be  unnecessary  for  us  to 
consider  in  detail  the  other  questions  which  defendant's  counsel  have 
discussed. 

The  award  is  affirmed. 


SUPREME  COURT  OF  ItlCHiaAN. 


CAMPBELL 

V. 

CUMMER-DIGGINS  CO.     (No.  23.)* 

2.  MASTER  AND   SERVANT— COMPENSATION   FOR   DEATH- 
EVIDENCE.  . 
Where  record  indicated  that  evidence  could  be  procured  to   show* 

the  average  annual  earning  capacity  of  claimant's  decedent  or  that  of  a 
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workman  of  the  same  class  in  the  same  locality,  but  claimant  failed  to 
make  such  proof,  it  was  error  to  apply  the  300-day  rule,  taking  account 
only  of  the  wages  of  claimant's  decedent  received  at  the  time  he  was 
injured  and  for  6  weeks  prior  thereto,  and  the  case  would  be  remanded  to 
supply  the  required  proof. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[9].) 

.  Certiorari  to  Industrial  Accident  Board. 
Qaim  under  the  Workmen's  Compensation  Act  (Pub.  Acts  1912 
[Ex.  Sess.]  No.  10),  by  Jennie  Campbell  to  recover  compensation  for 
death  of  her  husband,  Edward  Campbell,  employee,  against  the  Cummer- 
Diggins  Company.  From  an  order  of  the  Industrial  Accident  Board 
awarding  compensatfon,  respondent  brings  certiorari  Award  set  aside, 
and  cause  remanded. 

Argued  before  Bird,  C  J.,  and  Ostrander,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

Fred  C.  Wetmore,  of  Cadillac,  for  appellant 
Gaffney,  Miltner  &  Millington,  of  Cadillac,  for  appellee. 

OsTRANDEE,  J.  The  injury  was  received  in  November,  1916,  and  die 
claimant's  decedent  died  as  a  result  thereof.  The  parties  agreed  that 
compensation  should  be  paid  the  claimant  at  the  rate  of  $6.25  a  week  for 
300  weeks.  This  agreement  being  submitted  to  the  Industrial  Accident 
Board,  they  declined  to  approve  it.  There  was  an  arbitration,  and  an 
award  of  $7.93  per  week  was  made.  This  award  was  affirmed  by  the 
full  board.  Whether  it  is  the  proper  award  is  the  only  question  involved. 
The  board  found: 

"(A)  That  Edward  Campbell,  the  deceased  employee,  was  not  work- 
ing in  the  emplo3rment  in  which  he  was  injured  for  practically  or  sub- 
stantially the  whole  of  the  year  immediately  preceding  his  injury,  and 
that  the  compensation  in  this  case  should  not  be  computed  under  the  first 
classification  mentioned  in  the  Andrejwski  Case. 

"(B)  That  Edward  Campbell,  the  deceased  eiftployee,  had  not  worked 
in  the  emplo}rment  in  which  he  was  working  at  the  time  of  the  accident, 
either  for  the  respondent  employer  or  any  other  employer,  during  sub^ 
stantially  the  whole  of  the  year  immediately  preceding  his  injury. 

'^C)  That  durin^t  a  substantial  portion  of  the  year  immediately, 
preceding  the  injury  which  caused  the  death  of  Edward  Campbell  he  was 
working  for  himself,  and  that  the  record  does  not  show  what  his  earnings 
were  when  he  worked  for  himself. 

"(D)  That  this  case  is  not  a  case  in  which  none  of  the  first  three 
classi^cations  mentioned  in  the  Andrejwski  Case  can  reasonably  and 
fairly  be  applied,  and  that  it  does  not  fall  within  the  fourth  classification 
mentioned  in  said  case. 

"(E)  That  this  case  does  fall  within  the  so-called  '300-day  rule' 
contained  in  the  statute  prior  to  the  amendment  which  took  effect  August 
10,  1917,  and  that  the  proper  method  of  arriving  at  compensation  in  this 
case  is  to  multiply  the  daily  wage  by  300,  divide  that  by  52  to  get  the 
average  weekly  wage,  and  then  divide  the  average  weekly  wage  by  2 
to  get  the  rate  of,  compensation. 

"(F)  That  the  daily'  wage  as  agreed  upon  at  the  arbitration  was 
$2.75,  and  that  300  times  $2.75  is  $825,  and  that  one  fifty-sec9nd  of  $825 
is  $15.^,  which  is  the  average  weekly  wage  the  injured  employee  was 
receiving  at  the  time  of  his  injury  and  death,  and  that  one-half  of  that 
is  the  sum  of  $7.93,  which  is  the  proper  compensation  rate  in  this  case." 
.  It  .will  be  perceived  that  in  applying  the  300-day  rule  the  board  took 
no  account  of  the  average  daily  wage  of  the  cUumant'&  decedent,  or  of 
the  average  annual  earnings  of  carpenters,  but  took  account  only  of  the 
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wages  he  was  receiving  at  the  time  he  was  injured,  and  for  six  weeks 
prior  thereto,  from  the  respondent.  The  record  does  not  show  any 
agreement  at  the  arbitration,  or  elsewhere,  as  to  the  daily  wage,  except 
for  the  period  named.  It  is  undisputed  that  when  he  was  injured,  and 
for  four  years  immediately  preceding  that  time,  claimant's  decedent  had 
no  other  emplo}rment  than  that  of  carpenter,  unless  it  should  be  said 
that  while  performing  certain  contracts  he  is  said  to  have  made  he  was 
not  employed  as  a  carpenter.  It,  of  course,  is  immaterial  how  many 
employers  he  had  during  the  last  or  any  year  if  his  employment  was  the 
same,  viz.  that  of  carpenter.  The  record  affords  no  information  upon 
the  subject  of  his  contracts  for  the  year  preceding  his  death;  indeed,  it 
is  not  clear  that  during  that  year  he  made  and  performed  any  contract 
The  man  who  worked  with  him  for  the  last  four  years  testified: 

**We  took  contracts,  but  we  didn't  contract  very  steadily.  We  would 
take  a  building  by  the  job  and  do  that,  and  maybe  the  next  one  would  be 
by  the  day,  and  that  is  the  way  we  did." 

The  claimant  testified: 

"He  was  employed  during  the  last  four  or  five  years  before  his  death 
at  carpenter  work  and  contracting." 

[1]  The  record  further  shows,  without  dispute,  that  carpenters  in 
Cadillac,  where  the  deceased  lived,  worked  all  the  year  at  their  employ- 
ment if  they  can  find  work  to  do,  but  that  in  the  winter  season  outside 
work  is  not  generally  practicable.  This  may  be  said  to  be  tiie  rule  in  this 
latitude.  Two  months  or  more  in  the  winter  are  dull  months  for  those 
in  the  building  trades,  although  it  is  common  knowledge  that  inside  fin- 
ishing and  repairing  of  buildings  may  be  and  is  carried  on  during  the 
winter.  It  is  a  fair  inference  from  the  testimony  that  in  Cadillac  carpen- 
ters are  usually  idle  for  the  most  part  for  two  or  more  months  in  the 
winter. 

Findings  A»  B,  and  C  of  the  boaixi,  so  far  as  they  relate  to  employ- 
ment, rest  upon  the  testimony  referred  to.  In  any  event,  there  is  none 
which  contradicts  it  The  record  shows,  too,  by  the  testimpny  of  the 
man  who  worked  with  him,  that  during  the  last  four  years  before  the 
injury  occurred  "the  rate  of  wages  paid  was  30  cents,  and  10  hours 
constituted  a  day's  work." 

The  findings  A  and  B  are  not  supported  by  testimony,  because  the 
testimony  does  not  show,  and  there  is  none  supporting  the  inference,  that 
the  deceased  was  not  working  substantially  the  whole  of  the  year  pre- 
ceding the  injury  in  the  emplo3rment  (carpenter)  in  which  he  was  working 
when  injured.  The  finding  C  is  also  unsupported,  except  as  to  the 
fact  that  during  a  substantial  portion,  of  the  year  immediately  preceding 
the  injury  the  deceased  was  working  for  himself. 

What  is  the  meaning  of  that  part  of  finding  C  which  reads,  "that 
during  a  substantial  portion  of  the^.-year  imn>ediately  preceding  the  in- 
jury which  caused  the  death  of  Edward  Campbell  he  was  working,  for 
himself "^?  If  it  means  that  he  was  working  by  the  job,  and  not  by  the 
dajr,  the  testimony  does  not  support  the  finding,  because,  as  has  been 
pointed  out,  there  is  no  testimony  from  which  it  can  be  found  what,  if 
any,  portion  of  the  time  he  was  employed  in  doing  work  by  the  job. 

[2]  We  think  the  rule  generally: to  be  applied  in  cases  like  this  is 
the  one  first  laid  down  in  the  statute,  namely,  that  the  fifty-second  part 
of  the  average  annual  earnings  is  the  average  weekly  wages.  One  may  be 
forced  to  apply  the  fourth  rule  (see  Andrejwski  v.  Woverine  Coal  Co., 
182  Mich.  ^,  148  N.  W.  684,  AmiyCas.  1916D,  724),  because  none  of 
the  others  can  be  reasonably  applied.  It  appears  that  claimants  decedent 
here  sometimes  took  a  building  by  the  job.  The  natural  inference  from 
this,  language,  and  perhaps  the  necessary  one,  is  that  he  furnished  the 
materials  as  well  as  labor  for  a  building.  But,  as  has  been  pointed  out, 
the  testimony  does  not  show  whether  a  large  or  a  very  small  proportion 
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of  the  time  was  employed  in  job  work,  and  does  not  show  with  certainty 
that  during  the  last  year  any  jobs  taken. 

The  statute,  as  we  said  in  Adrejwski  v.  Wolverine  Coal  Comi>any, 
"did  in  fact  make  provision  which  applied  to  all  cases  of  such  injuries  wid 
deaths  occurring  in  all  emplo}rments.'' 

The  committee  of  arbitration  and  the  Industrial  Accident  Board  act, 
necessarily,  upon  the  evidence  produced  to  them.  We  realize  die  diffi- 
culty which  arises  in  cases  like  this  one  in  applying  the  statute  rule. 
But  we  think  that  there  it  is  a  matter  of  failure  of  proof  and  of  proof 
which  the  respondent  company  is  not  in  a  position  to  produce.  *  The  rules 
of  the  statute  are  based  upon  the  discovery  of  the  amount  of  average 
annual  earnings  of  the  injured  employee.  The  testimony  does  not  furnish 
a  complete  basis  for  making  this  discovery.    The  fourth  rule  is: 

"In  cases  where  the  foregoing  methods  of  arriving  at  the  average 
annual  earnings  of  the  injured  employee  cannot  reasonably  and  fairly 
be  appUed,  such  annual  earnings  shall  be  taken  at  such  sum  as,  having 
regard  to  the  previous  earnings  of  the  injured  employee,  and  of  other 
employees  of  the  same  ♦  ♦  ♦  class,  working  in  Ae  same  ♦  ♦  ♦ 
employment,  in  the  same  *  *  *  locality,  shall  reasonably  represent  the 
annual  earning  capacity  of  the  injured  employee  at  the  time  of  the  acci- 
dent in  the  employment  in  which  he  was  working  at  such  time." 

What  the  board  did  not  do  was  to  discover  and  state  the  average 
or  any  aAnual  earning  capacity  of  the  deceased  employee,  or  that  of  a 
carpenter  working  in  Cadillac  We  are  of  opinion  that  from  the  evi- 
dence produced  it  is  not  possible  to  state  with  certainW  the  average  or 
any  annual  earning  capacity  of  the  injured  man,  and  the  necessary  evi- 
dence is  not  in  the  possession  of  the  respondent  There  is  a  failure  of 
evidence  for  which  respondent  is  not  responsible.  We  agree  with  counsel 
for  respondent  that  it  is  unfair,  upon  this  record,  ''to  hold  that  Mr. 
Campbell's  temporary  employment  for  a  period  of  six  wedcs  by  the 
defendant  should  automatically  put* him  on  a  full  time  basis  as  to  com- 
pensation under  the  statute."  It  is  not,  we  think,  improper  to  suggest 
that  probably  evidence  may  easily  be  procured  to  show  the  average  earn 
ing  capacity  of  a  carpenter  in  Cadillac.  It  is  not  unlikely  that  the  witness 
Mr.  Ready,  who  worked  with  the  deceased  during  the  last  four  years 
of 'his  life,  can,  from  memory,  furnish  data  from  which  it  can  be  ascer- 
tained whether  deceased  worked  any  of  the  time  by  the  job  during  the 
last  year;  can,  in  any  event,  furnish  data  for  ascertaining  the  average 
annual  earnings  of  a  carpenter  in  Cadillac  Engberg  v.  Victoria  Co., 
201  Mich.  570,  167  N.  W.  840. 

The  award  must  be  set  aside,  and  the  cause  remanded  for  further 
proceedings.  The  costs  of  this  appeal  will  be  evenly  divided  between 
the  parties. 


SUPREME  COURT  OF  MICHiaAN. 


MILLER 

S.  FAIR  &  SONS  ET  AL.    (No.  64.)* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— "EMPLOYMENT." 

The  work  of  one  engaged  in  what  is  ordinarily  described  as  common 
labor  is  an  "employment"  within  the  meaning  of  the  Workmen's  Com- 
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pensadon  Act,  so  that  a  servant  employed  in  shoveling,  requiring  two 
hands    at  the  time  of  his  injury,  was  not  wholly  disabled,  but  was  only 
partially  disabled,  where  he  could  do  other  work  with  one  hand. 
(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385[10].) 
(For  otfier  definitions,  sec  Words  and  Phrases,  First  and  Second 
SerieSr  Employment.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— COMPUTATION  OF  COMPENSATION. 

In  computing  compensation  for  oat,  partially  disabled,  average  weekly 
wages  that  injured  servant  has  been  able  to  earn  since  his  injury  is  a  fac- 
tor, but  not  wages  he  has  been  able  to  earn  since  the  injury. 

(For  other  cases,  see  Master  atid  Servant,  Dec.  Dig.  §  385 [8].) 

Error  to  Industrial  Accident  Board. 

Proceedings  by  John  Miller,  under  the  Workmen's  Compensation 
Act,  to  obtain  compensation  for  personal  injuries,  opposed  by  S.  Fair  & 
Sons,  employer,  and  the  Fidelity  &  Casualty  Company,  insurer.  From 
an.  award  which  he  considers  insu^cient,  the  applicant  brings  error. 
Award  a?hended  and  affirmed. 

Argued  before  Bird,  C.  J.,  and  Ostrander,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

R.  L.  Crane,  of  Saginaw,  for  appellant. 
Cummins  &  Nichols,  of  Lansing,  for  appellees.. 

Ostrander,  J.  Qaimant  was  injured  March  23,  1916.  His  average 
weekly  wages  were  $12.70.  The  rate  of  compensation  agreed  upon  by 
claimant  and  the  insurance  companv  carrying  the  risk,  and  approved  by 
the  industrial  accident  board,  was  $6.35  per  week,  "subject  to  the  terms 
of  the  act."  The  statute  (Act  No.  10,  Public  Acts  1912  [Ex.  Sess.]  pt. 
2),  so  far  as  it  applies  reads: 

"Sec.  9.  While  the  incapacity  for  work  resulting  from  the  injury 
is  total,  the  employer  shall  pay,  or  cause  to  be  paid  as  hereinafter  pro- 
vided, to  the  injured  employee  a  weekly  compensation  equal  to  one-half 
his  average  weekly  wages.    ♦    ♦    ♦ 

"Sec.  10.  While  the  incapacity  for  work  resulting  from  the  injury 
is  partial,  the  employer  shall  pay,  or  cause  to  be  paid  as  hereinafter  pro- 
vided, to  the  injured  employee  a  weekly  compensation  equal  to  one-half 
the  difference  between  his  average  weekly  wages  before  the  injuiy  and 
the  average  weekly  wages  which  he  is  able  to  earn  thereafter.    *    *    ♦ 

"Sec  II.  ♦  ♦  *  The  weekly  loss  in  wages  referred  to  in  this  act  shall 
consist  of  such  percentage  of  the  average  weekly  earnings  of  the  in- 
jtrred  employee,  computed  according  to  the  provisions  of  this  section, 
a^  shall  fairly  represent  the  proportionate  extent  of  the  impairment  of 
his  earning  capacity  in  the  employment  in  which  he  was  working  at  the 
time  of  the  accident,  the  same  to  be  fixed  as  of  the  time  of  the  accident, 
but  to  be  determined  in  view  of  the  nature  and  extent  of  the  injury." 

We  have  held  that,  reading  these  provisions  together: 

"The  language  of  this  last  provisions  Is  plain,  and  has  but  one  obvi- 
ous meaning  designating  as  the  test  capacity  to  earn  in  the  same  employ- 
ment in  which  the  employee  was  injured.  That  under  this  rule  instances 
may  arise  where  it  works  inequitably  does  not  authorize  the  court  to  read 
exceptions  into  it  or  modify  its  plain  language  cfefining  the  basis  for 
estimating  incapacity,  which  at  best  can  only  be  approximated.  If  the 
method  ought  to  be  changed  pr  exceptional  cases  provided  for,  the 
remedy  rests  with  the  Legislature."  Foley  v.  Detroit  United  Railway. 
190  Mich.  507,  515,  157  N.  W.  45,  4a 
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And  in  Jameson  v.  Waher  S.  Ncwhall  Co.,  200  Mich.  514,  166  N. 
W.  834,  when  claimant  was  permanently  disabled  from  porsuing  the  em- 
ployment in  which  he  was  engaged  when  injured,  but  was  nevertheless 
later  on  able  to  secure  other  and  different  employment,  a  finding  that  he 
was  permanently  wholly  disabled,  within  the  meaning  of  fhe  act,  was 
sustained.  See,  also,  Mellen  Lumber  Co.  v.  Industrial  Commis^on,  154 
Wis.  114,  142  N.  W.  187,  L.  R.  A.  1916A,  374,  Ann.  Cas.  1915B,  997. 

In  the  case  now  before  us,  the  Industrial  Accident  Board  made  the 
following  finding  and  award  on  March  16^   1918: 

"A  petition  having  been  filed  by  the  applicant  in  the  above-entitled 
cause,  praying  for  reasons  therein  set  forth  that  payments  of  compensation 
be  continued  therein,  and  the  same  having  come  on  to  be  heard  before 
the  board  on  February  14,  1918,  and  proofs  and  briefs  having  been  filed 
and  due  consideration  having  been  had  thereon,  the  board  finds  as  a  fact 
from  the  files  and  testimony  that  said  applicant  is  partially  incapacitated 
as  a  result  of  the  accidental  injury  received  while  in  the  employ  of  said 
respondents  on  March  23,  1916;  that  he  has  been  emi^oyed  part  of  the 
time  since  the  date  of  the  completion  of  the  last  payment  of  compensa- 
tion. May  18,  1917;  that  while  employed,  with  the  exception  of  about  two 
weeks  following  May  18,  1917,  he  has  received  reduced  wages;  that  said 
applicant  should  receive  compensation  while  employed  at  the  rate  of  one- 
half  the  difference  between  his  wages  before  the  accident  and  the  wages 
he  has  received  thereafter  from  the  time  he  resumed  work,  May  16, 
1917;  that  if  said  applicant  should  be  at  any  time,  either  before  or  after 
the  date  of  this  order,  unable  to  continue  his  work  or  unable  to  secure 
emplovment  because  of  any  jdisability  resulting  from  his  accidental  injuiy, 
•then  he  should  be  paid  compensation  at  the  rate  of  $6.35  per  week  in 
accordance  with  the  terms  of  the  agreement  approved  by  the  board  April 
29,  1916,  during  such  periods;  that  there  is  now  due  and  payable  to  said 
applicant  by  said  respondents  compensation  from  the  time  pajrments  were 
stopped.  May  18^  1917,  to  the  date  of  this  order  in  conformity  with  the 
foregoing,  which  sum  shall  be  paid  presently. 

"It  is  therefore  ordered  and  adjudged  that  said  applicant  i&  entitled 
to  receive  and  recover  from  said  respondents  compensation  equal  to  one- 
half  the  difference  between  his  average  weekly  wages  before  the  injury 
and  the  average  weekly  wages  which  he  is  able  to  earn  thereafter,  during 
his  partial  disability,  in  the  employment  in  which  he  was  engaged  at  the 
time  of  his  injury,  said  payments  to  commence  on  May  18,  1917,  the  date 
of  the  last  payment  made  to  applicant  by  respondents. 

*'It  is  further  orderd  that  at  the  present  time  applicant  is  entitled 
to  receive  compensation  from  May  18,  1917,  to  the  date  of  this  order, 
less  amounts  earned  during  that  period  and  the  sum  due  shall  be  paid 
forthwith. 

"It  is  further  ordered  that,  if  at  any  time  applicant,  during  his  dis- 
ability, is  unable  to  perform  or  secure  work  in  view  of  said  disability, 
then  he  shall  receive  compemsation  at  the  rate  of  $6.35  per  week  in  ac- 
cordance with  the  terms  of  the  agreement  approved  by  the  board  April 
29,  1916." 

Upon  further  application  in  the  nature  of  application  for  a  rehearing, 
and  upon  the  whole  record,  the  board  made  the  following  finding  and 
award: 

"(a)  That  the  expression  'less  amounts  earned  during  that  period' 
used  in  the  third  paragrai^  of  the  order  of  March  16,  1918,  was  intended 
to  mean  that  the  applicant  was  not  to  be  paid  workmen's  compensation 
during  any  time  he  was  able  to  work  and  earn  full  wages,  and  that  said 
expression  was  not  intended  to  mean  that  the  earnings  of  the  applicant 
should  apply  upon  the  compensation  to  which  he  should  be  entitled. 

"(b)  That  the  applicant  was  injured  while  doing  the  work  of  i  corn- 
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mon  laborer,  such  as  wheeling,  shoveling,  and  mixing  sand  and  carry- 
ing things  necessary  to  be  carried  around  the  foundry. 

"(c)  That  the  applicant  at  the  time  he  was  injured  was  not  engaged 
in  employment  as  a  molder,  and  that  he  was  not  a  molder. 

"(d)  That  his  average  weekly  wage  at  the  time  he  was  injured  was 
|12.70;  that  his  compensation  rate  during  total  disability  was  an;d  is 
$6.35  per  week. 

"(e)  That  at  a  time  about  14  months  after  the  man  was  injured  he 
returned  to  the  employment  in  which  he  was  injured,  but  only  worked  a 
couple  of  weeks,  or  some  such  time,  and  that  it  does  not  affirmatively  ap- 
pear that  he  worked  steadily  during  that  time,  and  hence  it  may  be  that 
during  all  the  time  since  the  man  was  injured  he  may  be  entitled  to  re- 
ceive compensation  either  for  total  or  as  for  partial  disability. 

"(f)  That  during  all  of  the  time  since  March  23,  1916,  during  which 
the  applicant  has  not  been  able  to  earn  at  all  he  shall  be  paid  $6.35  per 
week. 

"(g)  That  running  an  elevator  is  in  the  judgment  of  the  board  com- 
mon labor,  and  that  during  any  of  the  time  since  the  applicant  was  in- 
jured in  which  the  applicant  has  been  able  to  earn  some  wages  at  com- 
mon labor  he  is  entitled  to  be  paid  one-half  of  the  difference  between 
the  wa£[es  he  has  been  able  to  earn  at  common  labor  and  $12.70  per 
week,  his  average  weekly  wages  at  the  time  he  was  injured. 

"(h)  That  It  appears  to  the  board  that  the  hand  of  the  applicant 
is  in  quite  bad  condition  and  that  it  is  likely  that  the  applicant  will  be 
either  totally  or  partially  disabled  for  some  considerable  time  to  come. 
That  during  a  part  of  the  inimediate  future  he  may  be  totally  disabled 
and  during  a  part  of  the  time  he  may  be  partially  disabled,  and  it  is  im- 
possible for  the  board  to  say  at  present  just  what  the  future  will  develop 
in  his  case.  That  it  cannot  be  said  to  a  certainty  that  he  will  be  totally 
disabled  nor  that  he  will  be  only  partially  disabled,  and  therefore  the 
order  of  the  board  should  provide  for  either  condition." 

There  was  evidence  supporting  the  finding  that  when  injured  the 
employment  of  claimant  was  that  of  common  laborer.  The  labor  he  was 
performing,  shoveling  and  wheeling  a  barrow,  required  the  use  of  both 
hands.  He  can  and  tfoes  perform  labor  which  does  not  require  the  use 
of  the  right  hand  and  arm.  It  is  the  contention  of  claimant  that  because 
he  cannot  do  the  work  he  was  doing  when  he  was  injured  his  case  is 
governed  by  the  decisions  above  referred  to,  and  that  he  should  be 
allowed  compensation  as  for  total  disability  while  the  disability  con- 
tinues. 

Employing  the  language  of  claimant's  brief  the  contention  is: 
"Claimant  being  incapacitated  from  doing  the  kind  of  work,  or  simi- 
lar emf^oyment,  being  done  when  injured,  or  any  part  of  it,  entitles  him 
to  what  compensation  during  the  disability?  We  contend  full  compensa- 
tion not  exceeding  500  weeks." 

[1]  The  award  must  stand  unless,  as  claimant  contends,  one  who  is 
a  common  laborer,  and  is  disabled  while  doing  some  particular  labor 
requiring  the  use  of  both  of  his  hands  and  arms,  is  totally  disabled  if  on 
account  of  an  injury  he  cannot  perform  the  same  labor  or  labor  which 
requires  the  use  of  both  arpis  and  hands,  but  can  perform  other  com- 
mon labor.  We  are  unable  to  make  the  required  distinction,  being  of 
opinion  that  the  work  of  one  engaged  in  what  is  ordinarily  described 
as  common  labor  is  an  employment  within  the  meaning  of  the  act.  The 
act  does  not  classify  persons  employed  at  labor,  but  it  does  recognize 
that  there  are  different  kinds  of  employment  The  act  was  intended  to 
affect  and  apply  to  existing  conditions,  one  of  which*  generally  rec- 
ognized, is  that  persons  are  employed  as  common  laborers — ^that  the  em- 
ployment of  certain  wage-earners  is,  and  is  known  as,  common  labor. 
A  definition  of  common  labor,  exclusive  and  inclusive,  is  not  easily  for- 
mulated, but  th«  temmon  understanding  is,  for  the  purposes  of  this  de- 
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cision,  illustrated  in  the  testimony  of  the  claimant    Uporf  direct  examina- 
tion, the  questions  and  answers  referred  to  are : 

**Q.  What  were  you  doing  at  the  time  of  the  injury  in  question?  A. 
Just  common  labor. 

"Q.  Well,  go  right  on  and  describe  what  you  were  doing  for  the  re- 
spondent? A.  Shoveling  sand  and  carrying  pots  where  they  melt,  the 
melted  steel  pots." 

Stating  that  at  the  instant  of  his  injury  he  was  assisting  three  others 
in  carrying  a  tank,  he  was  asked,  "Was  the  canying  of  this  tank  a  part 
of  your  duties  and  work  at  the  time?"  and  he  answered,  **Yes."     On 
,  cross-examination,  the  following  testimony  was  given : 

"Q.  How  long  had  you  been  working  for  the  S.  Fair  &  Co.,  when 
you  got  hurt?    A.  For  about  six  weeks. 

"Q.  In  that  six  weeks  what  was  the  n^re  of  your  duty?  A.  Just 
shoveling  sand  and  carrying  iron  and  stuff. 

"Q.  Shoveling  sand  and  what?  A.  And  canying  stuff  around,  parts, 
wherever  they  send  us  we  go." 

[2]  Qaimant's  incapacity  for  work,  in  the  employment  in  which  he 
was  engaged  when  he  was  injured,  being  partial  and  not,  total,  the  com- 
pensation to  which  he  is  entitled  was  rightly  computed  accordingly.  A 
criticism  of  the  order  and  award  of  the  board  which  might  have  been,  but 
is  not,  made  is  that  it  specifies  the  wages  he  has  been  able  to  earn  since 
the  injury,  and  not  the  average  weekly  wages  he  is  able  to  earn,  as  one 
factor  in  the  computation.  The  award  in  this  respect  should  be  amended 
accordingly.    Neither  party  will  recover  costs. 


♦♦♦ 


SUPREME  COURT  OF  MICHiaAN. 


MOYER 

V. 

PACKARD  MOTORCAR  CO.     (No.  7&)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—INJURY  IN  COURSE  OF  EMPLOYMENT— SUFFICIE  N  C  Y 

OF  EVIDENCE. 

Evidence  held  not  to  support  conclusion  of  Industrial  Accident  Board 
that  deceased  employee,  employed  as  watchman  of  third,  fourth,,  and 
fifth  floors  of  building,  and  found  in  dying  condition  at  bottom  of  elevator 
shaft,  which  elevator  he  had  been  forbidden  to  use,  was  called  to  shaft 
by  any  duty,  or  was  performing  any  duty  when  he  fell;  undisputed  evi- 
dence exchiding  him  from  shaft  on  every  floor  except  perhaps  first, 
where  fire  doors  were  open  and  safety  gate  in  place. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  405 [41.) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  Mary  Moyer  for  compensation  under  tiie  Workmen's 
Compensation  Act  (Pub.  Acts  1912  [Ex.  Sess.]  No.  10)  for  the  deaA 
of  Edward  Moyer,  the  employee,  opposed  by  the  Packard  Motorcar  Com- 

~Decision  rendered,  April  3,  1919.    171  N.  W.  Rep.  403. 
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pany,  the  employer.    From  an  order  of  the  Industrial  Accident  Board 
making  an  award,  the  employer  brings  certiorari.    Order  vacated. 

Argued  before  Bird,  C.  T.,  and  Ostrander,  Moore,  Steere,  Brooke, 
Fellows,  Stone,  and  Knhn,  JJ. 

Angel],  Bodman  &  Turner  and  Qifton  G.  Dyer,  all  of  Detroit,  for 
appellant 

Butzel  &  Butzd,  of  Detroit  (Harry  L.  Weinstein,  of.  Detroit,  of 
counsel),  for  appellee. 

OsTRANDFJt,  J.  Gaimant's  decedent,  Edward  Moyer,  was  a  night 
watchman  employed  by  the  defendant.  He  had  been  so  employed  for 
eight  days.  The  buildings  of  defendant's  plant  are  numbered.  One  build- 
ing, known  as  No.  15,  was  five  stories  high.  In.  this  building  it  was 
Moyer's  duty  to  act  as  night  watchman  of  the  third,  fourth,  and  fifth 
floors.  In  building  No.  15  was  an  elevator,  used  for  freight  only,  which 
ran  from  the  first  to  the  fifth  floor.  Moyer  reported  to  the  foreman  of  the 
watchman  at  the  front  gate  of  the  plant  at  about  5:30  o'clock  on  the 
morning  of  March  17th.  He  was  last  seen  by  any  one  who  gave  testi- 
mony going  from  the  front  gate  towards  the  building,  which  was  about 
100  yards  from  the  gate.  It  was  his  last  trip  or  round  before  quitting 
work.  At  some  time  between  5 :32  and  5 :35  o'clock  his  body  was  found  in 
the  bottom  of  tf»e  elevator  shaft,  which  was  four  feet  below  the  level  of 
the  flrst  floor.    He  died  shortly  afterwards. 

Testimony  as  to  the  extent  and  exact  nature  of  Moyer's  injuries  is 
rather  meager.  A  physician  who  saw  him  just  before  he  died  at  the 
hospital  to  which  he  was  immediately  taken  found,  he  says,  a  hemorrhage 
over  one  ear  which,  with  other  symptoms,  led  him  to  believe  there  was 
a  fracture  at  the  base  of  the  skull,  and  a  broken  arm.  His  examination 
was  superficial  as  it  was  evident  that  the  man  was  dying.  An  autopsy 
was  performed,  but  not  until  the  body  had  been  emblamed,  making  it 
rigid.  The  doctor  found  a  fracture  of  right  forearm  and  of  die  right 
wrist,  and  lacerated  contusion  of  the  right  eye.  He  does  not  describe 
a  fractured  skull,  and  says  he  concluded  the  man  died  from  internal 
injuries — ^"ruptdre  of  the  intestines,  something  of  that  Idnd." 

The  undisputed  evidence  shows  that  Moyer  had  no  duties  to  perform 
on  the  flrst  or  second  floors  of  the  building.  It  was  his  duty  to  ascend 
by  stairs  to  the  third  floor  and  to  inspect  to  some  extent  the  third,  fourth, 
and  fifth  floors,  leaving  a  record  of  his  presence  there  by  punching  or 
otherwise  manipulating  clobks  or  machines.  No  work  was  carried  on 
during  the  night  in  question  on  the  third,  fourth,  or  fifth  floors.  Work 
was  carried  on  on  the  first  floor.  The  elevator  shaft  was  inclosed,  there 
being  a  safety  gate  operating  automatically  at  each  floor,  and,  in  addition, 
fire  doors  made  of  heavy  wood  and  covered  with  tin  or  some  other  metal. 
At  about  5:30  o'clock  the  night  operator  of  the  elevator,  quitting  work, 
left  it  on  the  first  floor,  locked ;  the  fire  doors  on  each  of  the  floors  being 
closed.  Considerable  effort  was  required  to  open  and  close  the  fire 
doors.  At  the  time  Moyer's  body  was  found,  the  elevator  was  at  the 
fifth  floor,  and  on  each  the  second,  third,  fourth,  and  fifth  floors  the 
fire  doors  were  closed.  On  the  first  floor  the  fire  doors  were  open  and 
the  automatic  safety  gate  down  and  in  place.  Moyer  had  no  right  to 
use  the  elevator,  and,  so  far  as  is  disclosed,  never  had  used  it  to  the 
knowledge  of  the  foreman  or  any  official  of  the  defendant  company.  It 
was  an  electric  elevator.  Both  the  night  and  day  operators  of  the  eleva- 
tor had  keys  which  would  unlock  it  or  unlock  the  box  which 
controlled  it,  but  a  piece  of  metal  could  be  used  to  perform  the 
same  duty  which  the  keys  performed.  The  elevator  was  10  by  20  feet 
in  dimensions.    At  each  floor,  as  the  elevator  reached  it,  the  safety  gate 
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was  automatically  lifted.  There  was  then  a  space  of  15  inches  between 
the  elevator  and  the  fire  door.  The  elevator  was  inspected  at  4 :30  o'clock 
on  the  afternoon  of  March  16th,  and  again  at  7  o'clock  on  the  morning  of 
the  17th  after  the  accident,  and  on  boUi  occasions  found  to  be  in  perfect 
running  order.  Moyer  had  been  instructed  by  tiie  foreman  of  the 
plant  watchmen  not  to  touch  or  go  upon  the  elevator  under  any  circum- 
stances. Other  facts  which,  like  some  of  those  already  recited,  may 
exdte^peculation,  but  support  no  definite  conclusion  as  to  how  Moyer 
came  to  be  injured,  are  the  following:  Under  the  bottom  of  the  elevator 
there  was  suspended  a  telltale — a  cord  with  a  stick  at  the  end  of  it. 
Its  purpose  was  to  warn  any  one  who  was  looking  into  the  shaft  of  the 
approach  of  the  descending  car.  A  portion  of  Uiis  was  found  in  the 
pit  with  the  body  of  Moyer.  Mr.  Moyer  had  trouble  with  his  feet,  and 
had  been  seen  removing  his  shoes  and  putting  talcum  powder  in  them 
or  in  his  hose.    A  package  of  talcum  powder  was  found  on  his  body. 

In  the  opinion  of  the  Industrial  Accident  Board  it  is  said,  among 
other  things: 

"There  is  a  lot  of  testimony,  but  the  board  is  not  able  to  figure  oat 
bow  this  man  fell  to  his  death.  He  was  there  and  about  his  work  and 
was  found  in  the  elevator  pit  within  a  few  minutes  after  the  elevator 
man  left  the  elevator.  The  theory  of  the  applicant  is  that  the  deceased, 
in  making  his  rounds  on  the  morning  in  question,  became  aware  of  some 
unusual  condition,  and  for  some  reason  endeavored  to  look  into  the 
elevator  shaft,  and  in  so  doing  fell  into  the  elevator  pit  and  met  his 
death.  What  took  the  elevator  from  the  first  floor  to  the  fifth  floor  we 
do  not  know.  It  may  be  possible  that  the  elevator  man  is  mistaken^  and 
that  he  did  not  leave  the  elevator  at  the  first  floor,  although  there  is  no 
testimony  to  the  contrary. 

'The  man  was  a  watchman.  It  was  his  business  to  keep  watch  or 
giiard.  The  duties  of  a  watchman  necessarily  call  for  a  careful  super- 
vision of  the  building  or  locality  to  which  he  is  assigned,  and  if  some- 
thing unusual  occurs  in  any  part  of  the  building  or  in  the  elevator,  or 
the  elevator  shaft,  which  is  a  part  of  the  building,  we  believe  it  would 
be  incumbent  upon  him  to  take  proper  measures  to  correct  the  improper 
condition.  It  was  said,  in  Wishcaless  v.  Hammond-Standish  Co.,  2D1 
Mich.  192,  166  N.  W.  993,  that  in  a  proceeding  for  workmen's  compensa- 
tion on  account  of  the  death  of  an  employee,  where  the  facts  proven 
necessitate  a  natural  and  reasonable  inference  that  the  accident  happened 
while  the  employee  was  in  the  course  of  his  emplo}rment,  the  employer,  if 
he  disputes  die  claim,  has  the  burden  of  showing  that  the  acadent  did 
not  so  occur. 

"We  do  not  know  but  that  some  workman  other  than  the  deceased 
employee  used  this  elevator  and  left  some  of  the  doors  open,  and  that 
the  watchman  noticed  the  improper  condition,  and  in  endeavoring  to 
ascertain  the  cause  of  the  same  met  his  death*.  The  theories  as  to  how 
the  accident  could  happen  are  not  of  much  benefit  to  us.  Nobody  knows 
just  how  it  did  happen,  but  the  man  evidently  fell  into  the  elevator 
shaft  while  in  the  course  of  performing  his  duties,  and  we  think  that 
the  evidence  warrants  the  conclusion  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment  of  the  deceased.  Where  an  employee 
is  killed,  and  facts  are  proven  the  natural  and  reasonable  inference  from 
which  is  that  the  accident  happened  while  the  deceased  servant  was  en- 
gaged in  his  employment,  the  master  has  the  burden  of  proving  the 
contrary.  Papinaw  v.  G.  T.  Ry.  Co.  of  Canada,  189  Mich.  441,  155  N. 
W.  545." 

In  determining  the  ultimate  facts,  the  Industrial  Accident  Board 
may  draw  rational  and  natural  inferences  from  the  evidence.  The  board 
concluded : 

(1)  "If  something  unusual  occurs  in  any  part  of  the  building,  or  in 
the  elevator,  or  the  elevator  shaft,  which  is  a  part  of  the  building,  we 
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believe  it  would  be  incumbent  upon  him  [Moyer]  to  take  proper  measures 
to  correct  the  improper  condition." 

(2)  "Nobody  knows  just  how  it  did  happen,  but  the  man  evidently 
fell  into  the  elevator  shaft  while  in  the  course  oif  performing  his  duties, 
and  we  think  that  the  evidence  warrants  the  conclusion  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment  of  the  deceased." 

The  evidence  supports  the  conclusion  that  the  man  in  some  way  got 
into  the  elevator  shaft  and  fell  to  the  bottom.  But  there  is  no  evidence 
supporting  the  inference  that  his  duty  called  him  to  the  shaft  or  that 
he  was  performing  any  duty  when  he  fell  into  it.  The  undisputed  evi- 
dence shuts  him  out  of  the  shaft  upon  every  floor  except,  perhaps,  indulg- 
ing inference,  the  first  floor,  where  the  fire  doors  were  found  open  and  the 
safety  gate  in  place.  The  elevator  was  in  proper  working  order.  There- 
fore, he  could  have  gained  entrance  to  the  shaft  on  the  first  floor  only 
by  climbing  over  or  rolling  under  the  safety  gate,  or  by  opening  the  fire 
doors  and  attempting  to  use  the  elevator.  Mr.  Moyer  had  no  duties 
to  perform  on  the  first  floor  of  the  building,  and  was  forbidden  to  make 
use  of  the  elevator. 

The  facts,  material  facts,  have  been  stated.  Any  one  so  disposed  may 
exercise  imagination  in  using  them  to  construct  a  history  of  what  occur- 
red. But  imagination  so  indulged  will  fail  to  connect  the  presence  of 
Moyer  in  the  shaft  with  the  performance  of  any  duty.  The  facts  do 
not  warrant  the  application  of  the  principle  relied  upon  by  the  board  and 
stated  in  the  Papinaw  and  the  Wishcaless  Cases.  Wishcaless  was  operat- 
ing the  elevator  in  the  shaft  of  which  his  body  was  found,  and  Papinaw 
was  in  a  place  where  his  duties  required  him  to  be. 

We  are  of  opinion  that  the  conclusion  of  the  board  is  wholly  unsup- 
ported by  evidence,  and  that  its  order  in  the  premises  must  therefore  be 
vacated. 


SUPREME  COURT  OF  MICHIGAN. 


SCOTT 

O.  A.  HANKINSON  &  CO.  et  al.    (No.  25.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— FINDING  OF  INDUSTRIAL  ACCIDENT  BOARD  —  RE- 
VIEW. 

By  the  Workmen's  Compensation  Act  (Comp.  Laws  1915,  §  5465), 
the  finding  of  the  Industrial  Accident  Board  on  a  question  of  fact  is 
final,  unless  there  was  no  competent  legal  evidence  from  which  the  fact 
might  have  been  found. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— FINDING  OF  FACT  OF  EMPLOYMENT— SUFFICIENCY 
OF  EVIDENCE. 

Evidence  held  sufficient  to  sustain  the  finding  of  the  Industrial  Ac- 
cident Board  that  the  injured  servant  was  in  the  employ  of  the  partner- 

♦Decision  rendered,  April  3,  1919.    171   N.  W.  Rep.  489. 
Vol.  Ill— Comp.  a». 
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ship  against  which  be  was  proceeding  under  the  Workmen's  Compensa- 
tion Act 

(For  other  cases,  see  Master  and  Servant,  Dec,  Dig.  §  405(2].) 

3.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— HIRING  FOR  UNDISCLOSED  PRINCIPAL-ELECTION 

OF  SERVANT. 

If  a  partnership  acted  as  agent  in  making  a  contract  of  hiring  with 
claimant  for  compensation,  and  failed  to  disclose  the  principal,  and  claim- 
ant was  led  to  contract  under  belief  it  was  with  firm  as  principals,  claim- 
ant, on  learning  the  facts,  could  treat  his  contract  as  bmding  dtfaer  the 
firm,  or  their  principals,  at  his  election;  and,  having  elected  to  hold  the 
firm,  they  must  answer  to  him,  under  the  Workmen  s  Compensation  Act, 
as  principals. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  361.) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  for  compensation  tinder  the  Workmen's  Compensation 
Act  by  Frank  W.  Scott,  the  employee,  opposed  by  O.  A.  Hankiason  & 
Co.,  the  employer,  and  the  Travelers'  Insurance  Company,  the  insurer. 
Compensation  was  awarded  by  the  Industrial  Accident  Board,  and  the 
employer  and  insurer  bring  certiorari.  Finding  and  order  of  board  af- 
firmed. 

Argued  before  Bird,  C.  J.,  and  Moore,  Steere,  Brooke,  Fellows, 
Stone,  and  Kuhn,  JJ. 

Vandeveer  &  Foster,  of  Detroit,  for  appellants. 
Lee  N.  Brown,  of  Ypsilanti,  for  appellee. 

Kuhn,  J.  (1]  Certiorari  to  the  Industrial  Accident  Board.  The 
sole  question  in  this  case  is  whether  or  not  there  was  any  evidence  to 
support  the  finding  of  the  Industrial  Accident  Board  that  applicant  was, 
at  the  time  of  the  accident,  in  the  employ  of  the  respondent,  O.  A.  Han- 
kinson  &  Co.  The  finding  of  the  board  is  final  (Comp.  taws  1915,  § 
5465),  unless  there  was  no  competent  legal  evidence  from  which  such 
fact  might  be  found.  See  Reck  v.  Whittlesberger,  181  Mich.  468,  148 
N;  W.  247,  Ann.  Cas.  1916C,  771 ;  Kennelly  v.  Steams  Salt  &  Lumber  Co., 
190  Mich.  628,  157  N.  W.  378. 

O.  A.  Hanldnson  &  Co.,  a  copartnership  composed  of  Oliver  A.  Han- 
kinson,  Lee  Hankinson,  and  Robert  Wiard,  were  the  contractors  for  the 
installation  of  the  phimbing,  heating,  and  ventilating  systems  in  the  new 
Administration  Building  of  the  Michigan  State  Normal  College  at  Ypsi- 
lanti. They  sublet  the  installation  of  the  heating  and  ventilating  systems 
to  the  Toleda  Exhaust  &  Blowpipe  Company.  The  latter  company  enter- 
ed upon  the  performance  of  its  contract,  but  did  not  make  satisfactory 
progress,  owing  to  shortage  of  labor,  difficulty  in  obtaining  material, 
and  lack  of  money,  and  the  work  finally  came  almost  to  a  standstill.  To 
enable  them  to  proceed,  the  O.  A.  Hankinson  Company  guaranteed  the 
payment  of  certain  amounts  due  for  material,  agreed  to  advance  money 
for  the  payment  of  labor,  etc.,  and  undertook  to  secure  experienced 
laborers  to  complete  the  work.  At  the  request  of  the  Toledo  Company 
they  inserted  the  following  advertisement  in  the  Detroit  papers,  under 
the  heading  of  "Male  Help  Wanted": 

"Tinners  and  Lathers.  Apply  O.  A.  Hankinson  &  Co.,  Ypsilanta, 
Mich.    'Phone  312-F,  1." 

Applicant  was  at  the  time  working  on  the  main  building  as  a  tiniler 
in  the  employ  of  the  Pudrith  Roofing  Company,  of  Detroit,  who  were 
the   contractors   for  the   roofing.     He   had   previously   made   some  in- 
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quiries  with  a  view  to  securing  employment  on  this  heating  and  ventilat- 
ing job,  and,  after  the  advertisment  appeared^  applied  to  Mr.  O.  A.  Han- 
kinson  personally  and  was  employed,  and,  as  soon  as  they  were  ready 
for  him,  commenced  work  as  a  tinner  on  this  heating  and  ventilating 
system.  Three  days  later,  while  he  was  at  work,  a  laborer  who  was 
wheeling  a  piece  of  iron  tie  beam  in  a  wheel-barrow  for  use  by  applicant 
in  connection  with  his  work,  in  some  way  allowed  the  load  to  tip  over, 
and  the  iron  beam  fell  on  Mr.  Scott*s  left  foot,  crushing  and  cutting  it 
severely. 

It  is  the  claim  of  O.  A.  Hankinson  &  Co.,  that,  in  the  employing  of  Mr. 
Scott,  Mr.  Hankinson  was  merely  acting  as  agent  for  the  Toledo  Ex- 
haust &  Blowpipe  Company,  who  were  still  the  contractors  for  this  work, 
and  that  Mr.  Scott  thereupon  became  an  employee  of  the  latter  company. 
Mr.  Scott,  however,  claims  that  no  mention  whatever  was  made  of  the 
Toledo  Company  in  the  contract  of  hiring,  but,  on  the  contrary,  to  use  his 
words : 

"Mr.  Hankinson  said  he  was  very  glad  to  get  me  to  help  on  the 
ventilating  work  at  the  school;  that  T  should  consider  myself  engaged  to 
O.  A.  Hankinson  &  Co. 

And  in  another  part  of  the  record  we  find  the  following  testimony: 

"Q.  I  would  like  to  know  of  Mr.  Scott  if  he  can  give  the  date  that 
he  fixed  the  price  with  Mr.  Hankinson  as  to  the  wage  he  received.  A. 
Well,  I  can  figure  it  oUt.  It  was  September  28th  that  I  was  hurt;  that 
was  on  Friday,  and  it  was  the — the  second  Sunday  after  that  Friday, 
Saturday,  Sunday;  the  second  Sunday  evening. 

"Mr.  Vandeveer:    That  would  be  what,  the  6th  or  7th? 

"Mr.  Brown:    The  7th. 

"Q.  Did  you  ever  tell  Mr.  Scharer  here,  that  has  just  been  6n  the 
stand,  or  any  one  else,  that  you  were  working  for  the  blowpipe  com- 
pany?    A.  I  did  not. 

"Q.  Did  you  know  anything  concerning  the  blowpipe  company?  A. 
I  did  not  I  never  had  any  connection  with  them,  or  any  knowledge 
of  them  at  all.  My  entire  arrangement  was  with  Mr.  Hankmson  entire- 
ly- 

"Q.  Now,  will  you  give  the  exact  language  that  took  place  when 
the  price  was  fixed  as  to  what  you  were  to  receive  an  hour?  A.  -Mr. 
Hankinson  was  solicitous  about  my  condition,  seemed  to  be.  We  were 
good  friends,  and  he  says,  'What  hours  were  you  putting  in  on  that  work 
out  there;  how  many  hours  a  day?'  I  told  him  nine  hours.  He  says, 
'I  am  paying  50  cents  an  hour;  will  that  be  satisfactory  to  you?*'  I  told 
him  it  would.  He  says,  1  hope  you  won't  be  laid  up  very  long.'  He 
says,  *I  need  you  up  there  to  go  on  with  this  work/  And  he  says,  *Any- 
thmg  I  can  do  for  you  I  would  be  glad  to  do.*  He  says,  'Do  you  need 
any  money?*     I  says,  *No;  not  just  at  present' 

"Did  you  have  any  conversation  with  Mr.  Wiard,  who  has  just  been 
on  the  stand,  in  which  you  told  Mr.  Wiard  that  you  were  going  to  work 
for  the  blowpipe  company? 

"A.  Yes,  sir — ^no  not  for  the  blowpipe  company.  My  connection 
with  Mr.  Wiard  was  while  I  was  working  on  the  main  building.  I  had 
heard  through  workmen  there  that  Mr.  Hankinson  had  the  contract  for 
the  ventilating  work.  I  went  over  to  see  Mr.  Wiard.  He  is  a  friend  of 
mine,  and  I  told  him  that  I  would  like  to  get  a  job  working  for  Mr. 
Hankinson  on  that  ventilating  work.  I  understood  he  had  it,  and,  'Well,' 
he  says,  'I  will  see  Mr.  Hankinson  and  see  if  I  can  get  you  the  job.'  A 
short  time  after  that  he  says,  I  have  seen  Mr.  Hankinson,  and  Mr. 
Hankinson  says  he  would  like  to  have  you;  just  the  man  he  wanted, 
and  to  engage  you.'  He  says,  'Consider  yourself  engaged.'  So  later  I 
walked  up  to  Mr.  Hankinson  and  asked  him  if  he  had  made  arrangements 
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with  Mr.  Wiarcf  to  hire  mc  for  work  on  the  ventilating.    He  said  that  he 
had;  he  was  glad  to  get  me,  and  to  go  to  work  in  a  few  days. 

"Q.  Did  you  ever  have  a  conversation  with  him  in  which  you  wanted 
him  to  show  you  where  the  pipes,  and  so  forth,  went,  as  he  states,  and 
in  which  you  told  him  that  you  had  hired  out  to  the  blowpipe  company? 
A.    Not  that  way. 

"Q.  Did  you  ever  tell  him  yon  had  hired  to  the  blowpipe  company? 
A.  No,  sir;  I  know  nothing  about  that  at  all  in  any  way.  I  never  had 
anything  to  do  with  the  blowpipe  company.  All  of  my  transactions  were 
with  Mr.  Hankinson.  I  met  Mr.  Hankinson  down  in  the  building,  and 
I  asked  him  again  personally  if  he  told  Mr.  Wiard  to  engage  me.  He 
said  that  he  did,  and  I  considered  myself  engaged  to  work  for  the  O.  A. 
Hankinson  Company.  *  *  ♦  He  says,  'We  have  got  some  iron  com- 
ing and  as  soon  as  we  get  that  fixed  up,  why,  you  can  go  to  work." 

Counsel  for  respondents  say,  in  their  brief : 

"There  is  only  one  question  before  this  court  for  determination,  and 
that  is.  Does  the  record  fairly  and  impartially  disclose  that  the  applicant 
Sa>tt  was  an  employee  of  the  respondent  Hankinson  at  the  time  he  was 
injured  and  for  which  a  claim  for  compensation  was  made  and  favorably 
acted  upon  by  the  Industrial  Accident  Board?    ♦    ♦    ♦ 

"Counsel  is  well  aware  of  the  fact  that  the  Supreme  Court  will  not 
disturb  the  findiiigs  of  the  Industrial  Accident  Board,  in  the  absence  of 
fraud,  where  there  is  competent  and  legal  evidence  to  support  them; 
that  such  findings  are  conclusive.  It  is  the  respondents'  contention,  how- 
ever, that  in  the  case  at  bar  the  evidence  does  not  support  the  finding 
of  the  Industrial  Accident  Board  that  the  claimant  was  an  employee  of 
the  respondent." 

[2]  If  counsel  mean  to  assert  that  there  is  no  evidence  whatever  in 
the  record  upon  which  the  board  might  have  based  the  finding  complained 
of,  we  cannot  agree  with  their  contention.  The  testimony  above  quoted  is 
a  sufficient  answer  to  such  a  claim.  And  if  counsel  mean  merely  that 
there  is  not  a  preponderance  of  evidence  to  support  the  finding,  respond- 
ents have  no  standing  in  this  court.    The  question  is  not  open  to  review. 

Counsel  further  say: 

"This  record  on  its  face  discloses  that  even  though  Scott  was  hired 
by  Hankinson.  it  was  done  by  authority  of,  and  on  behalf  of,  the  Toledo 
Exhaust  &  Blowpipe  Company,  and  that  the  applicant  was  in  the  service 
of  the  Toledo  Exhaust  &  Blowpipe  Company.  That  in  effect  is  the  sub- 
stance of  the  evidence  taken  as  a  whole." 

[3]  Even  if  it  might  be  conceded  that  the  real  purpose  of  Hankinson 
&  Co.,  and  the  Toledo  Company  was  that  Mr.  Scott  should  be  consider- 
ed as  in  the  employ  of  the  latter — that  he  was  to  have  been  placed  on  its 
pay  roll  and  under  the  direction  of  its  foreman,  it  would  not  necessarily 
follow  that  the  finding  and  award  in  this  case  was  erroneous,  li  O.  A. 
Hankinson  &  Co.,  were  acting  as  agents  and  in  making  the  contract  of 
hiring  failed  to  disclose  their  principal,  and  Mr.  Scott  was  led  to  enter 
into  the  contract  under  the  belief  that  he  was  contracting  with  Hankin- 
son &  Co.,  as  principals,  there  can  be  no  doubt,  it  seems  to  us,  that  Mr. 
Scott,  upon  learning  the  true  state  of  facts,  could  treat  his  contract  as 
binding  either  Hankinson  &  Co.,  or  the  Toledo  Company,  at  his  elec- 
tion. Having  elected  to  hold  O.  A.  Hankinson  &  Co..  they  must  answer 
to  him  as  principals,  and  a  sufficient  contract  of  hiring  existed  between 
them  to  enable  Mr.  Scott  to  enforce  a  claim  under  the  Workmen's  Com- 
pensation Law  against  the  said  company. 

The  finding  and  order  of  the  Industrial  Accident  Board  is  therefore 
hereby  affirmed.  v 
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SUPREME  COURT  OF  MICHIGAN. 


STOCIN 

V. 

C.  R.  WILSON  BODY  CO.  et  al.    (No.  81.)* 

MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION  ACT 

—AWARD  FOR  LOSS  OF  ARM— MEDICAL  TESTIMONY. 

Award  of  compensation  for  loss  of  an  arm  under  the  Workmen's 

Compensation  Act,  pt  2,  §  10,  held  justified  by  medical  testimony  that 

amputation  of  the  forearm  and  wrist,  though  it  had  not  destroyed  the 

use  of  the  arm  entirely,  had  taken  away  a  great  deal  of  its  function. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [4].) 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Peter  Stocin  against  the  C.  R.  Wilson  Body  Com- 
pany, the  employer,  and  the  Royal  Indemnity  Company,  the  insurer. 
Compensation  was  awarded,  and  the  employer  and  insurer  bring  certiorari. 
Award  affirmed. 

Argued  before  Bird,  C.  J.,  and  Ostrander,  Moore,  Stecre,  Brooke, 
Fellows,  Stone,  and  Kuhn,  JJ. 

John  B.  Coughlin,  of  Detroit,  for  respondei\ts. 

MooBE,  J.  The  respondent  C.  R.  Wilson  Body  Company  was  engaged 
in  the  manufacture  of  automobile  bodies  on  October  8,  1917,  and  was 
operating  under  the  Workmen's  Compensation  Act  of  the  state  of  Michi- 
gan. The  Royal  Indemnity  Company  was  on  that  date  the  insurer  of  the 
C.  R.  Wilson  Body  Company.  It  is  agreed  that  on  that  date  the  plaintiff 
was  an  employee  of  the  C.  R.  Wilsoit  Body  Company,  that  he  received 
an  injury  arising  out  of  and  in  the  course  of  his  employment,  and  that 
his  wages  were  ^1.60  a  week.  The  said  injury  resulted  in  a  crushed  arm 
at  the  junction  of  the  upper  and  middle  third,  necessitating  amputation 
at  a  point  shown  on  the  annexed  diagram.  A  claim  was  made,  and  the 
arbitration  committee  awarded  plaintiff  compensation  for  200  weeks.  An 
appeal  was  taken  to  the  Industrial  Board,  who  on  July  26,  1918,  made 
an  award  of  200  weeks'  compensation.  The  case  was  brought  before 
this  court  on  a  writ  of  certiorari  to  review  the  proceedings. 

The  respondent  claims  the  Industrial  Accident  Board  erred  as  fol- 
lows: 

(1)  In  making  an  award  of  200  weeks'  compensation. 

(2)  In  finding  that  applicant  has  lost  the  right  arm  by  amputation. 

(3)  In  not  finding  that  applicant  is  entitled  to  150  weeks'  compensation. 
We  are  not  furnished  with  a  brief  on  the  part  of  the  appellee. 

In  the  testimony  of  one  of  the  doctors  appears  the  following: 
"Chairman  Zierleyn:    It  is  a  fact.  Doctor,  the  forearm  is  part  of  the 

arm  proper?    A.  Yes,  sir. 

"Chairman  Zierleyn:    The  forearm  in  this  case  has  been  amputated? 

A.  Yes,  sir. 

♦  Decision  rendered,  April  3,  1919.    171  N.  W.  Rep.  352. 
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''Chairman  Zierleyn :  Because  of  the  amputation  you  have  an  atrophy 
of  the  muscles  of  the  upper  arm?    A.  That  is  right 

"Chairman  Zierleyn:  And  to  the  ordinary  layman  it  would  appear 
that  the  man  had  lost  the  arm?    A.  That  is  right 

"Chairman  Zierleyn :  The  fact  of  the  amputation  having  taken  place 
where  it  has  taken  place  in  this  case  has  destroyed  the  use  of  the  arm, 
has  it  not?  A.  It  has  not  destroyed  it  entirely,  but  it  has  taken  away 
a  great  deal  of  its  function. 

''Redirect  Examination. 

"B^'  Mr.  Coughlin:  Q.  Doctor,  is  not  the  fact  it  has  taken  away  a 
great  deal  of  the  function  due  to  the  fact  the  forearm  and  wrist  are 
gone  and  cannot  be  called  into  use  as  it  would  be  if  they  were  present 
A.  Not  entirely.  In  amputation  of  limbs,  l^s,  and  arms,  the  nerve  control 
at  the  joint  of  amputation — it  causes  the  nerves  below  to  become 
atrophied.    Loss  of  the  part  is  mostly  mechanical 

"By  Mr.  Ward  (arbitrator  for  respondent)  :  Q.  Doctor,  you  say  to 
the  layman  it  would  appear  this  man  has  lost  his  arm?  Is  that  correct, 
looking  at  him?    A.  I  would  say  part  of  his  arm. 

"Q.  Assuming  that  you  had  not  seen  this  man  at  all  and  you  were 
described  as  to  where  it  was  amputated,  what  would  you  say  as  a  doctor? 
A.  I  would  say  he  lost  his  arm  just  as  I  did  say." 

The  Industrial  Accident  Board  based  its  award  upon  the  finding: 

"That  as  a  matter  of  fact  the  applicant  has  lost  an  arm  within  the 
meaning  of  the  Workmen's  Compensation  Law  and  is  entitled  to  be 
paid  $10  per  week  for  a  period  of  200  weeks  as  for  the  loss  of  an  arm." 

In  section  10  part  2  of  Act  No.  10  of  Public  Acts  of  1912  (Ex.  Sess.). 
it  is  provided  that  the  compensation  for  an  injury  shall  be  "for  the  loss 
of  an  arm,  fifty  per* centum  of  average  weekly  wages  during  two  hundred 
weeks." 

It  is  provided  in  <Howeirs  Statutes,  c.  1,  §  2: 

"All  words  and  phrases  shall  be  construed  and  understood  according 
to  the  common  and  approved  usage  of  the  language;  but  technical  words 
and  phrases,  and  such  as  never  have  acquired  a  peculiar  and  appropriate 
meaning  in  the  law,  shall  be  construed  and  understood  according  to  such 
peculiar  and  appropriate  meaning." 

It  is  said  in  a  Corpus  Juris  treatise  entitled  Workmen's  Compensation 
Acts,  in  a  note  on  page  41,  as  follows: 

*  "The  statute  not  having  been  desired  to  promote,  but  to  decrease, 
the  opportunity  for  unnecessary  litigation,  its  purpose  will  be  best  sub- 
served if  plain  words  are  given  their  ordinary  signification.  In  re 
Nichols,  217  Mass.  3,  5,  104  N.  E.  566,  Ann.  Cas.  1915C.  862. 

"In  giving  construction  to  such  statutes  words  are  to  be  taken  and 
construed  in  the  sense  in  which  they  are  understood  in  common  language, 
taking  into  consideration  the  text  and  subject-matter  relative  to  which 
they  are  employed.  Northwestern  Iron  Co.  v.  Industrial  Commission, 
154  Wis.  97,  101,  142  N.  W.  271,  272  (L.  R.  A.  1916A.  366,  Ann.  Cas. 
1915B,  877)  " 

We  think,  applying  the  principles  of  law  stated  to  the  testimony  of 
the  doctor  which  we  have  quoted,  it  must  be  said  that  there  is  testimony 
to  justify  the  award,  and  it  is  affirmed,  with  costs  to  the  claimant 
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SUPREME  COURT  OF  MlflNESOTA, 

GUTMANN 
P. 

ANDERSON.     (No.  21191.)* 

1.  MASTER  AND  SERVANT— VICE  PRINCIPAL-INJURY  TO 

MINOR  BY  UNGUARDED  MACHINERY. 
The  plaintiff,  a  minor  under  16^  was  injured  while  working  at  a 
grinder  with  an  unguarded  intake  gear  in  the  defendant's  meat  shop. 
He  claimed  that  he  was  put  to  work  at  the  grinder  by  one  Victor,  who  to 
some  extent,  was  in  charge,  and  that  the  work  was  a  dangerous  employ- 
ment forbidden  by  Gen,  St  1913,  §§  384S,  3870,  to  boys  under  16.  No 
other  fault  was  attached  to  Victor.  Unless  the  plaintiff  was  employed 
in  violation  of  the  statute,  he  could  not  maintain  a  common-law  action, 
for,  if  his  employment  was  "legally  permitted."  His  rights  and  the 
liability  of  the  defendant  were  fixed  by  the  Workmen's  Compensation 
Act  (Gen.  St.  1913,  §  8230g[2].)  The  court  stated  to  the  jury  the  effect 
of  the  statute  and  the  conditions  under  which  the  defendant  would  be 
liable  for  the  act  of  Victor  in  puttin|f  the  plaintiff  at  work,  and  referred 
to  his  authority,  express  or  implied  m  fact,  as  the  representative  of  the 
defendant  After  a  verdict  for  the  plaintiff  it  granted  a  new  trial  upon 
the  ground  that  it  submitted  to  the  jury  the  wrong  test  of  the  vice  princip- 
alship  of  Victor,  that  is,  the  rank  or  grade  of  service,  instead  of  the 
non-delegable  character  of  the  duty  resting  upon  the  defendant.  It  is 
held  that  the  charge  adopted  the  proper  test  of  vice  principalship,  namely, 
the  non-delegable  character  of  the  duty  imposed  upon  the  defendant;  that 
it  properly  stated  the  circumstances  under  which  the  defendant  would  be 
liable  for  Victor's  act;  and  that  a  new  trial  should  not  have  been  granted 
because  of  the  alleged  error  in  the  charge. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  294 [6],  366.) 

• 

Appeal  from  District  Court,  St.  Louis  County;  Bert  Fesler,  Judge. 

Action  by  Joseph  C  Gutmann,  by  guardian,  against  Charles  G.  Ander- 
son. Verdict  for  plaintiff,  and  from  an  order  granting  a  new  trial  for 
errors  of  law,  plaintiff  appeals.    Order  reversed. 

D.  G.  Cash  and  John  6.  Richards,  both  of  Duluth,  for  appellant. 
Larson  &  Marsch,  of  Duluth,  for  respondent 

DiBELL,  J.  Action  by  the  plaintiff,  a  minor,  to  recover  for  personal 
injuries  sustained  while  in  the  employ  of  the  defendant  There  w^  a 
verdict  for  the  plaintiff.  The  defendant  moved  for  a  new  trial  upon 
three  grounds:  (1)  That  there  were  errors  of  law  occurring  at  the 
triaJ;  (2)  that  the  verdict  was  not  sustained  by  the  evidence  and  was 
contrary  to  law;  (3)  and  that  the  damages  were  excessive. 

A  new  trial  was  granted  upon  the  ground  of  errors  of  law  and  the 
plaintiff  appeals. 

[1]  1.  The  defendant  operated  a  small  meat  market  in  Duluth.  The 
plaintiff,  a  boy  of  14,  another  boy  of  about  the  same  age,  a  man  by  the 

*  Decision  rendered,  March  21,  1919.    171  N.  W.  Rep.  303.    Syllabus  by 
the  Court. 
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name  of  Axel  Victor,  and  the  defendant  constituted  the  working  force. 

In  the  shop  was  a  meat  grinder  operated  by  electric  power.  The 
plaintiff  while  operating  it  caught  his  hand  in  the  intake  gear,  which  was 
unguarded,  and  sustained  ^g  injury. 

The  righf  of  recovery  is  grounded  upon  the  emplo3rment  of  the  plain 
tiff  by  the  defendant  in  a  dangerous  place  about  machinery  not  guards 
to  the  extent  practicable.  By  G.  S.  1913,  §§  3848.  3870,  the  employment 
of  minors  under  16  in  certain  dangerous  employments  is  forbidden.  It 
is  clear  that  the  ground  stated  is  that  upon  which  the  recovery  must  rest 
if  any  is  had  in  a  common-law  action.  If  the  plaintiffs  emplosrment  was 
"legally  permitted"  his  rights  and  the  liability  of  the  defendant  were 
fixed  by  the  Workmen's  Compensation  Act  and  the  question  of  negligence 
of  one  party  or  the  other  was  unimportant.  G.  S.  1913.  §  8230g  (2) ; 
Westcrlund  v.  Kettle  River  Co.,  137  Minn.  24,  162  N.  W.  680;  Pettee 
V.  Noyes.  133  Minn.  109,  157  N.  W.  995.  In  the  Westerlund  Case  the 
question  of  what  constitutes  an  employment  in  violatkm  of  section  3848 
and  section  3870  is  discussed;  and  the  effect  of  an  employment  in  viola* 
tion  of  these  sections  upon  the  provision  of  the  Workmen's  Compensation 
Act  (section  8230g  [2])  bringing  within  its  operation  "minors  who  are 
legally  permitted  to  work  under  the  laws  of  the  state"  is  decided. 

At  the  time  of  the  injury  the  defendant  was  out  of  the  shop  on 
business  connected  with  it.  Victor,  a  man  33  years  of  age  and  of  some 
years'  experience  in  the  business,  was  in  the  shop.  To  some  extent,  at 
least,  he  was  in  charge.  The  claim  of  the  plaintiff  is  that  Victor  directed 
him  to  operate  the  grinder  and  in  giving  such  direction  was  a  vice- 
principal  of  the  defendant. 

The  court  stating  this  claim  to  the  jury,  and  referring  to  the  re- 
sponsibility of  the  defendant  for  Victor^s  action,  so  far  as  presently 
material,  said: 

"This  is  the  law  on  that  feature  of  the  case  and  I  will  give  it  to 
you.  It  requires  you  to  pass  upon  the  question  of  fact,  and  you  will 
bear  in  mind,  as  I  proceed  with  the  charge  and  refer  to  the  negligence  of 
the  defendant,  that  as  you  decide  the  question  of  fact  one  way  or  the 
other  as  to  Victor's  statuts  in  that  butcher  business,  .you  will  apply  the 
charge  accordingly  in  determining  the  question  of  negligence:  If  Axel 
Victor,  in  defendant's  absence  from  his  place  of  business,  was  authorized 
by  the  defendant  to  have  control  over  what  plaintiff  should  do,  or  if  de- 
fendant knew  or  under  all  the  circumstances  ought  to  have  known  that  in 
his  absence  Victor  was  in  the  habit  of  exercising  control  over  what 
plaintiff  should  do,  and  Victor  on  June  19th  directed  the  plaintiff  to  grind 
sausage,  or  hamburger,  requiring  the  use  of  the  machine  which  injured 
him,  you  are  instructed  that  the  directions  of  Victor  to  plaintiff  would  be 
in  law  the  directions  of  the  defendant,  and,  in  such  case,  the  defendant 
would  be  responsible  for  any  negligent  acts  of  Mr.  Victor  resulting  in 
injury  to  the  plaintiff,  if  such  act  was  committed  in  the  course  of  his 
employment,  or  in  the  line  of  his  duty,  with  a  view  to  the  furtherance  of 
the  defendant's  business.  The  fact  that  Victor  may  have  exceeded  his 
actual  authority,  or  even  disobeyed  his  express  instructions,  would  not 
alter  this  rule." 

A  new  trial  was  granted  on  the  ground  that  the  giving  of  this  instruc- 
tion was  error.  The  view  of  the  trial  court  was  that  it  left  the  question 
whether  Victor  was  a  vice  principal  to  the  jury,  but  gave  it  the  wrong 
test  for  its  determination;  or  more  specifically  that  instead  of  making  the 
question  determinable  upon  whether  the  duty  cast  upon  Victor  was  a 
nondelegable  duty  of  the  defendant,  which  is  the  test  of  vice  principal- 
ship  in  this  state,  it  employed  the  grside  of  employment  or  superior  servant 
rule  applicable  in  some  states. 

The  defendant  could  not  emplojr  the  plaintiff  in  violation  of  the 
two  sections  cited  without  making  himself  liable  for  the  consequences 
resulting  from  the  unlawful  employment;  nor  could  he  evade  liability 
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by  authorizing  Victor  to  put  htm  at  forbidden  work.  Victor's  act  in 
such  case  would  be  his  act;  or  we  may  say,  stating  it  negatively,  and 
it  seems  to  be  the  same  thing,  that  the  duty  to  refrain  from  putting  a 
boy  under   16  at  work  forbidden  by  the  statute  is  nondelegable. 

The  law  put  upon  the  employer  certain  duties  or  obligations  which 
are  nondelegable  in  the  sense  that  he  cannot  authorize  them  to  be  done 
by  some  one  else  and  escape  responsibility  for  the  manner  or  lack  of 
their  doing.  They  can  be  discharged  only  by  performance.  Such  in  gen- 
eral is  the  furnishing  of  a  reasonably  safe  place  in  which  to  work;  the 
furnishing  of  reasonably  safe  tools  and  instrumentalities;  the  proper 
supervision  of  the  work  in  certain  cases ;  sometimes  warning  and  instruct- 
ing; the  guarding  or  fencing  of  machinery;  and  in  general  the  doing  of 
such  things  as  are  necessary  to  meet  the  positive  requirements  of  a  statute 
enacted  for  the  safety  of  employees.  Dunnell,  Minn.  EHg.  &  Supp.  § 
5668  et  seq. ;  4  Labatt,  Mast  &  S.  §  1495  et  seq. 

The  statute  which  we  have  cited  adopts  a  definite  standard  of  duty. 
The  employer  must  not  put  minors  under  16  in  certain  dangerous  em- 
ployments. The  prohibition  is  absolute.  If  Victor,  under  an  express  or 
implied  delegation  of  authority  from  the  defendant,  put  the  boy  at  pro- 
hibited work  at  a  dangerous  employment  in  violation  of  the  statute,  the 
defendant  was  as  much  liable  as  if  he  had  done  so  himself.  Victor  was 
then  a  vice  principal,  for  a  vice  principal  is  one,  whatever  his  work,  who 
with  competent  authority  discharges  a  primary  or  nondelegable  duty  of 
the  employer. 

The  defendant  cites  Pasco  v.  Minneapolis  etc.,  Co.,  105  Minn.  132, 117 
N.  W.  479,  18  L.  R.  A.  (N.  S.)  153.  There  it  was  held  that  the  power 
conferred  upon  a  foreman  to  direct  the  work  of  the  employees  in  the 
mere  manner  of  its  doing  did  not  make  him  a  vice  principal.  This  is 
a  general  principle.  In  the  application  of  it  there  is  often  difficulty.  It 
has  no  special  application  here  for  the  statute  applicable  to  the  situation 
casts  a  duty  negative  in  character  upon  the  defendant  and  it  cannot  be 
delegated  or  evaded. 

vVe  are  unable  to  hold  that  the  instruction  of  the  court  was 
erroneous.  It  did  not  adopt  the  g^ade  of  employment  or  superior 
servant  rule.  It  made  the  defendant  Uable,  if  at  all,  not  because  Vic- 
tor was  somewhat  in  control  of  the  plaintiff  and  had  some  author- 
ity to  direct  him,  but  only  in  the  event  that  he  had  express  or  implied  au- 
thority to  put  him  at  the  work  prohibited  by  the  statute  and  did  so;  and 
in  such  event  the  jury  was  told  that  his  act  was  the  defendant's 
act.  The  relative  rank  or  superiority  in  service  of  Victor  and  the  plain- 
tiff was  not  put  to  the  jury  as  the  test.  Whether  he,  under  competent 
authority  from  the  defendant,  put  the  plaintiff  at  forbidden  work,  was 
made  the  test.  The  nondelegable  character  of  the  duty  was  the  test  and 
not  superiority  in  rank  or  service. 

We  do  not  understand  that  it  is  claimed  that  the  plaintiff  might  not 
have  been  properly  employed  about  the  shop  in  some  capacity  without 
a  violation  of  either  section  3848  or  section  3870;  and  we  are  not  now 
concerned  in  considering  the  character  of  the  machinery  in  use,  nor  the 
character  of  the  employment,  nor  the  character  of  the  evidence  bearing 
upon  the  issue  whether  Victor  did  in  fact  put  plaintiff  at  forbidden  em- 
ployment. We  hold  the  charge  was  correct  and  that  a  new  trial  should 
not  have  been  given  because  of  the  error  alleged  in  it. 

[2]  2.  The  plaintiff  may  sustain  an  order  granting  a  new  trial  upon 
the  ^ound  of  errors  occurring  at  the  trial  if  he  can  show  other  errors  of 
"law  properly  raised,  sufficient  to  justify  the  granting  of  the  motion.  Mc- 
Alpmc  V.  Fidelity,  etc.,  134  Minn.  192,  158  N.  W.  967,  and  cases  cited. 
No  error  other  than  that  assigned  relative  to  the  charge  is  particularly 
urgvd  and  we  find  none. 

[3]  3.  If  a  new  trial  is  granted  because  of  the  insufficiency  of  the 
•vidence  or  because  of  excessive  damages  the  order  is  not  appealable. 
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This  is  the  effect  of  G.  S.  1913,  §  8001,  subd.  4.  McAlpine  v.  Fideli^, 
etc,  134  Minn.  192,  158  N.  W.  967;  Heide  v.  Lyons,  128  Minn.  488,  151 
N.  W.  139;  Pust  v.  Holtz,  134  Minn.  266.  159  N.  W.  564. 

The  new  trial  was  granted  solely  because  of  errors  of  law  at  the 
trial  No  other  ground  of  the  motion  was  considered  bv  the  trial  court. 
Upon  the  grounds  assigned,  other  than  that  of  errors  of  law,  the  parties 
have  had  no  decision.  Upon  the  going  down  of  the  remittitur  they  will 
be  for  consideration  by  the  trial  court 
Order  reversed. 


SUPREME  COURT  OF  MONTANA. 


SHEA 

V. 

NORTH-BUTTE  MINING  CO.  et  al.     (No.  4348.)* 

6.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

—DISCRIMINATION  BETWEEN  EMPLOYER  AND  EM- 
PLOYEE. 

The  diflFerence  in  modes  by  which  employee  and  employer  may  indi- 
cate their  election  to  be  bound  by  Workmen's  Compensation  Law  is  not 
objectionable  on  the  ground  that  it  discriminates  against  either. 
(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  347.) 

7.  MASTER  AND  SERVANT— WAIVER  OF  PRO  VISIONS  OF 

LAW. 

It  is  competent  for  an  employee  to  waive  the  advantage  of  any  pro- 
vision of  law  which  was  intended  solely  for  his  benefit,  so  long  as  the 
waiver  docs  not  violate  public  policy  (Rev.  Codes,  §  6181). 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  87.) 

12.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

LAW-CONSTITUTIONALITY. 

The  Industrial  Accident  Board,  created  by  Workmen's  Compensation 
Law,  is  not  an  unlawful  body  because  the  state  auditor  is  a  member,  the 
only  limitation  found  being  in  Const,  art.  4,  §  1,  forbidding  imposition  of 
duties  on  auditor  that  appertain  to  legislative  or  judicial  departments. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  347.) 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch,  Judge. 

Action  by  Murty  Shea  against  the  North-Butte  Mining  Company  and 
Norman  BraJy.  Judgment  dismissing  action,  and  plaintiff  appeals.  Af- 
firmed. 

H.  H.  Parsons,  of  Missoula,  E.  K.  Cheadle,  of  Lewiston,  >y.  D. 
Rankin,  of  Helena,  and  B.  K.  Wheeler,  and  Maury  &  Melzner,  all  of 
Butte,  for  appellant. 

L.  O.  Evans,  of  Butte,  W.  B.  Rodgers,  of  Anaconda,  and  D.  M. 
Kelly,  of  Butte,  for  respondents. 

♦  Decision  rendered,  March  8,  1919.    179  Pac.  Rep.  499. 
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Brantly,  C.  ).  The  defendant  Noith-Butte  Mining  Company  is  a 
corporation  organized  under  the  laws  of  the  state  of  Minnesota,  and  is 
the  owner  of  mining  claims  which  it  is  engaged  in  operating  in  Silver 
Bow  county.  When  the  cause  of  action  upon  which  recovery  is  sought 
herein  arose,  the  defendant  Norman  Braly  was  its  superintendent.  This 
action  was  brought  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  suffered  hy  the  plaintiff  through  the  negligence  of  the  defend- 
ants during  the  course  of  his  employment  as  a  miner.  The  complaint  is 
in  the  ordinary  form,  and  alleges  facts  sufficient  to  sustain  a  recovery, 
unless  a  recovery  is  prechided  by  the  provisions  of  the  act  passed  by  the 
Fourteenth  Legislative  Assembly  commonly  known  as  the  Workmen's 
Compensation  Law  (chapter  96,  Laws  1915).  Denying  all  the  allegations 
of  the  complaint  charging  them  with  negligence,  the  defendants  alleged 
as  a  complete  affirmative  defense  that  at  the  time  the  plaintiff  was  injured 
the  defendant  North-Butte  Mining  Company  had  elected  to  become 
bound  by  Plan  No.  1  of  the  Workmen's  Compensation  Law,  and  had 
performed  all  the  conditions  prescribed  by  the  act  to  render  such  election 
effective;  that  the  plaintiff  had  also,  pursuant  to  the  terms  of  the  act, 
elected  to  be  bound  thereby ;  and  that,  both  plaintiff  and  defendant  North- 
Butte  Mining  Company  having  made  their  election,  the  liability  of  the 
defendants  to  compensate  the  plaintiff  for  any  injury  suffered  during  the 
course  of  his  employment  through  any  negligent  act  or  omission  by  them 
was  such  only  as  in  that  act  provided.  To  this  affirmative  defense  the 
plaintiff  interposed  a  general  demurrer,  which  was  overruled.  There- 
upon, the  plaintiff  refusing  to  join  issue  by  reply,  upon  application  of 
defendants  his  default  was  entered  and  judgment  rendered  and  entered 
against  him  dismissing  the  action,  with  costs.  From  this  judgment  he 
has  appealed. 

Plaintiff  does  not  question  the  sufficiency  of  the  answer  to  constitute 
a  defense,  provided  the  Workmen's  Compensation  Law  is  valid.  Quoting 
from  the  brief  of  counsel:  "The  only  question  involved  in  this  case  is 
the  constitutionality  of  the  Workmen  s  Compensation  Act." 

The  causes,  from  an  historical  point  of  view,  impelling  the  enactment 
of  Workmen's  Compensation  Laws,  and  the  object  to  be  served  by  them, 
have  heretofore  been  stated  somewhat  at  length  by  this  court.  Cunning- 
ham V.  Northwestern  Improvement  Co.,  44  Mont.  180,  119  Pac  554;  Lewis, 
&  Clark  County  v.  Industrial  Accident  Board,  52  Mont.  6,  155  Pac.  268, 
L.  R.  A.  1916D,  628.  It  is  not  necessary  to  restate  them.  It  is  sufficient 
for  present  purposes  to  call  to  mind  that  the  object  sought  was  to  suV 
stitue  for  the  imperfect  and  economically  wasteful  common-law  system 
by  private  action  by  the  injured  employee  for  damages  for  negligent  fault 
on  the  part  of  the  employer,  which,  while  attended  with  great  delay  and 
waste,  compensated  those  employees  only  who  were  able  to  establish  the 
proximate  connection  between  the  fault  and  the  injury,  a  system  by  which 
every  employee  in  a  hazardous  industry  might  receive  compensation  for 
any  injury  suffered  by  him  arising  out  of  and  during  the  course  of  the 
employment,  whether  the  employer  should  be  at  fault  or  not,  except  only 
when  the  injury  should  be  caused  by  the  willful  act  of  the  employee.  In 
other  words,  the  theory  of  such  legislation  is  that  loss  occasioned  by 
reason  of  the  injury  to  the  employee*  shall  not  be  borne  by  the  employee 
alone,  as  it  was  under  the  common-law  system,  but  directly  by  the  in- 
dustry itself ,  and  indirectly  by  the  public,  just  as  is  the  deterioration  of 
the  buildings,  machinery,  and  other  appliances  necessary  to  enable  the 
employer  to  carry  on  the  particular  industry. 

To  every  thinking  person  the  object  sought  commends  itself  not  only 
as  wise  from  an  economic  point  of  view,  but  also  as  eminently  just  and 
humane.  Such  legislation,  in  whatever  form  it  may  provide  compensation, 
has  been  formulated  after  the  most  patient  study  and  investigation  by 
our  most  eminent  men  in  professional  and  industrial  walks  of  life,  in 
order  to  avoid  such  obstructions  or  limitations  as  might  be  encountered 
under  our  written  constitutions.    A  persistent  enlightened  public  opinion 
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has  brought  aboHit  the  enactment  of  such  laws  in  a  great  number  of  the 
states  of  the  Union.  Some  of  them  are  elective,  while  others  are  com- 
pulsory; and  though  the  validity  of  many,  perhaps  all,  of  them  has  been 
challenged  on  almost  every  possible  constitutional  ground,  they  have 
generally  been  upheld.  Our  own  statute  is  elective.  While  it  has  been 
criticised  on  the  ground  that  the  schedule  of  rates  of  compensation  pro- 
vided for  by  it  are  not  sufficiently  liberal,  and  also  on  the  ground  that 
it  makes  an  unwise  and  unjust  discrimination  against  the  dq^dents  of 
aliens,  yet  that  it  operates  more  justly  and  more  satisfactorily  than  the 
old  system  is  demonstrated  by  the  fact  that  as  soon  as  it  became  opera- 
tive, on  July  1,  1915,  the  great  body  of  ^nployers  as  well  as  of  employees 
in  the  various  industries  in  the  state  accepted  its  provisions,  and  have 
since  been  subject  to  them,  as  administered  by  the  Industrial  Accident 
Board  created  by  the  act  for  that  purpose. 

[1]  Under  these  circumstances,  the  rule  that  an  act  of  the  Legislature 
will  not  be  declared  invalid  because  it  is  repugnant  to  some  provision  of 
the  Constitution^  unless  its  invalidity  is  made  to  appear  beyond  a  reason- 
able doubt,  applies  with  peculiar  force. 

[2]  It  is  said  that  the  act  is  repugnant  to  section  6  of  article  3  of 
the  Constitution,  which  declares  that  "courts  of  justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded  for  every  injury  of  person, 
property,  or  character;  and  that  right  and  justice  shall  be  administered 
without  sale,  denial,  or  delay."  The  respect  wherein  the  act  is  repugnant 
to  this  provision  is  not  specifically  pointed  out,  but  we  gather  from  the 
brief  of  counsel  that  their  objection  is  that,  though  the  act  is  elective,  it 
in  effect  closes  access  to  the  courts  by  the  injured  employee  and  compels 
him  to  seek  relief,  if  he  can  obtain  any  at  all,  through  the  Industrial 
Accident  Board.  In  other  words,  since  the  section  declared  in  express 
terms  that  their  shall  be  a  judicial  remedy  for  every  wrong  suffered  by 
one  person  at  the  hands  of  another,  it  is  beyond  the  power  of  the  Legis- 
lature to  provide  any  other  remedy,  though  such  other  lemedy  is  entirely 
optional. 

The  act  is  very  long,  and  we  shall  not  undertake  to  quote  it  It  will 
be  sufficient  to  state  the  substance  of  the  provisions  which  are  made  the 
points  of  attack  by  counsel.  The  modes  provided  by  which  the  election 
must  be  made  by  both  the  employer  and  employee  are  prescribed  in 
sections  3(f),  3(g),  3(h),  3(i),  and  3(j),  The  employer  is  required  to 
file  with  the  Industrial  Accident  Board  his  election  in  such  form  as  the 
board  shall  prescribe.  It  must  state  which  of  the  three  plans  provided  for 
he  elects  to  be  bound  by,  and  a  notice  of  it  must  be  posted  in  a  conspic- 
uous place  in  his  place  of  business,  and  also  a  copy  of  the  notice  filed 
with  the  board,  accompanied  by  an  affidavit  showing  that  it  has  been 
posted  as  required.  After  the  employer  has  made  his  electi6n  by  com- 
plying with  these  requirements,  every  workman  then  employed  by  him, 
or  thereafter  entering  his  employment,  is  conclusively  presumed  to  be 
bound  by  the  act,  unless  he  elects  not  to  be  bound  by  it  He  shall  make 
such  election  by  written  notice  in  the  form  prescribed  by  the  board, 
served  upon  the  employer,  a  copy  of  which  must  be  filed  with  the  board, 
together  with  proof  of  its  service.  ,If  the  employer  fails  to  elect  to  come 
under  the  act,  an  ordinary  action  may  be  maintained  against  him  for 
damages  for  an  injury  suffered  by  the  employee  in  the  course  of  his 
employment,  or  for  death  resulting  from  such  injury,  but  the  employer 
may  not  allege  as  a  defense  that  the  plaintiff  was  guilty  of  contributory 
negligence,  or  that  the  injury  was  caused  by  the  negligence  of  a  fellow 
servant,  or  that  the  employee  had  assumed  the  risk  incident  to  the  em- 
ployment, or  arising  out  of  the  failure  of  the  employer  to  perform  any 
of  his  common-law  duties.  On  the  other  hand,  if  the  employee  elects  not 
to  be  bound  aftej*  the  employer  has  elected  to  be  bound,  all  the  common- 
law  defenses  are  available  to  the  employer.  It  is  declared  to  be  the 
intention  of  the  act  that  the  employer  shall  elect  to  be  bound  before  he 
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becomes  subject  to  it,  and  that  the  employee  shall  be  presumed  to  have 
elected  to  be  subject  to  it  and  under  the  plan  stated  by  the  employer, 
unless  he  shall  affirmatively  elect  not  to  be  bound  by  it  The  employee 
may  revoke  his  election  at  any  time.  The  employer  may  make  his  election 
at  any  time.  In  case  he  does  so,  he  becomes  subject  to  the  act  for  the 
remainder  of  the  fiscal  year.  After  having  once  made  his  election,  he 
is  bound  for  the  rest  of  the  fiscal  year  under  the  plan  first  elected,  and 
also  for  the  succeeding  years,  unless  within  not  less  than  30  nor  more  than 
60  days  before  the  end  of  the  fiscal  year  he  elects  not  to  be  bound  by  it 
or  unless  within  the  same  time  he  elects  to  be  bound  by  some  one  of  the 
other  plans.  Such  election  must  be  made  in  the  same  manner  as  the 
original  election.  It  is  further  declared  that  when  both  the  employer  and 
employee  have  elected  to  be  bound  by  the  act  its  provisions  shall  be  ex- 
clusive, and  the  election  shall  be  held  to  be  a  surrender  by  both  of  their 
ri|^ht  "to  any  other  method,  form,  or  kind  of  compensation,  or  deter- 
mmation  thereof,  or  to  any  other  compensation,  or  kind  of  determination 
thereof,  or  cause  of  action,  action  at  law,  suit  in  equity,  or  statutory  or 
common-law  right  or  remedy,  or  proceeding  whatever,  for,  or  on  account 
of,  any  personal  injury  to  or  death  of  such  employee,**  except  as  such 
rights  are  in  the  act  itself  specifically  panted.  The  election  shall  bind 
the  employee  himself,  and,  in  case  of  his  death,  his  personal  representa- 
tive and  all  other  persons  claiming  under  him.  The  employer  is  likewise 
bound,  together  with  those  who  may  conduct  his  business  during  liqui- 
dation, baunkruptcy,  or  insolvency. 

[31  Three  plans  of  compensation  are  provided  for,  differing  in  the 
mode  by  which  benefits  or  compensation  must  be  paid  to  the  employee. 
Since  no  question  is  made  as  to  the  legal  propriety  of  any  of  these  plans 
or  the  mode  of  payment  provided  under  each  of  them,  it  is  not  necessary 
to  notice  their  distinguishing  features. 

The  Industrial  Accident  Board  consists  of  three  members — the  State 
Commission  of  Labor  and  Industry,  the  State  Auditor,  and  the  Chair- 
man, who  is  appointed  by  the  Governor  for  a  term  of  four  years,  and  re- 
ceives a  salary  of  $4,000  per  annum.  The  other  members  receive  no 
compensation  other  than  their  salaries  as  state  officers.  A  majority  of  the 
board  constitutes  a  quorum  for  the  transaction  of  business.  An  appeal 
may  be  taken  to  the  district  court  from  any  award  made  by  the  board,  by 
any  person  affected  by  it.  The  trial  in  the  district  court  must  be  de  novo. 
The  court  may,  on  good  cause  shown,  permit  additional  evidence  to  be 
introduced;  otherwise  the  hearing  must  be  upon  the  certified  record  of 
the  proceedings  of  the  board.  If  no  appeal  is  taken,  the  award  of  the 
board  is  final. 

We  a^ee  with  counsel  that,  when  an  employee  has  elected  to  be- 
come subject  to  the  provisions  of  the  act,  he  may  not  thereafter  prose- 
cute an  action  for  damages  against  the  employer  for  an  injury  suffered 
by  him  during  the  course  of  his  employment ;  *  nor  may  his  personal 
representative  prosecute  such  an  action  in  case  of  his  death.  But  counsel 
are  in  error  in  supposing  that  for  this  reason  the  Compensation  Act  is 
repugnant  to  the  section  of  the  Constitution  quoted.  Their  contention  is 
based  upon  a  misconception  of  the  scope  of  the  guaranty  therein  con- 
tained. A  reading  of  the  section  discloses  that  it  is  addressed  exclusively 
to  the  courts.  The  courts  are  its  sole  subject-matter,  and  it  relates  directly 
to  the  duties  of  the  judicial  department  of  the  government.  It  means  no 
more  nor  less  than  that,  under  the  provisions  of  the  Constitution  and  laws 
constituting  them,  the  courts  must  be  accessible  to  all  persons  alike,  with- 
out discrimination,  at  the  time  or  times,  and  the  place  or  places,  ap- 
pointed for  their  sitting,  and  afford  a  speedy  remedy  for  every  wrong 
recognized  by  law  as  being  remediable  in  a  court.  The  term  "injury,"  as 
therein  used,  means  such  an  injury  as  the  law  recognizes  or  declares  to 
be  actionable.  Many  of  the  state  Constitutions  contain  similar  provisions, 
and  ^e  courts,  induding  our  own,  have  held,  either  expressly  or  im- 
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pliedly,  that  their  meaning  is  that  above  stated.  Johnson  v.  Higgins, 
3  Mete  (Ky.)  foot  page  514;  Barkley  v.  Glover,  4  Mete  (Ky.)  foot  gage 
39;  Templeton  v.  Lynn  County,  22  Or.  313,  29  Pac.  795,  15  L.  R.  A.  730; 
Martin's  Executrix  v.  Martin,  25  Ala.  208;  Cunningham  v.  City  of 
Denver,  23  Colo.  18,  45  Pac  356,  58  Am.  St.  Rep.  212 ;  Mountain  Timber 
Co.  V.  State  of  Washington,  243  U.  S.  219,  37  Sup.  Ct  260,  61  L.  Ed.  685, 
Ann.  Cas.  1917D.  642;  Middleton  v.  Texas  L.  &  P.  Co.,  108  Tex.  96,  185 
S.  W.  556;  Cunningham  v.  Northwestern  Imp.  Co.,  44  Mont.  196,  119 
Pac  554.  If  the  contention  of  counsel  should  be  upheld,  the  consequence 
would  be  that  the  Legislature  would  be  stripped  of  all  power  to  alter 
or  repeal  any  portion  of  the  common  law  relating  to  accidental  injuries 
or  the  death  of  one  person  by  the  negligence  of  another. 

[4]  It  is  true  the  Legislature  cannot  destroy  vested  rights.  Where  an 
injury  has  already  occurred  from  which  the  injured  person  has  a  right 
of  action,  the  Legislature  cannot  deny  him  a  remedy.  But  at  this  late 
day  it  cannot  be  controverted  that  the  remedies  recognized  b^  the  com- 
mon law  in  this  class  of  cases,  together  with  all  rights  of  action  to  sffise 
in  future,  may  be  altered  or  abolished  to  the  extent  of  destrc^ing  actions 
for  injuries  or  death  arising  from  negligent  accident,  so  long  as  there  is 
no  impairment  of  rights  already  accrued.  This  necessarily  follows  from 
the  proposition,  well  established  by  the  courts  everywhere,  that  no  one  has 
a  vested  right  in  any  rule  of  the  common  law.  The  technical  defenses 
recognized  by  it  in  this  class  of  cases,  viz.  contributory  negligence,  as- 
sumption of  risk,  etc,  may  be  abolished  or  modified  without  transcending 
any  constitutional  and  constitutional  guaranty.  Middleton  v.  Texas  L.  i 
P.  Co.,  supra;  Mountain  Timber  Co.  v.  State  of  Washington,  supra; 
Cunningham  v.  Northwestern  Imp.  Co.,  supra;  State  ex  rel.  Davis-Smith 
Co.  V.  Clausen,  65  Wash.  156,  117  Pac  1101,  37  L.  R.  A.  (N.  S.)  466; 
New  York  C.  Ry.  Co.  v.  White,  243  U.  S.  188,  37  Sup.  Ct  247,  61  L.  Ed. 
667,  L.  R.  A.  1917D,  1,  Ann.  Cas]  1917D,  629;  Borgnis  v.  Folk  Co.,  147 
Wis.  347,  133  N.  W.  20^,  37  L.  R.  A.  (N.  S.)  489;  Sexton  v.  Newark  Tel. 
Co.,  84  N.  J.  Uw,  85.  86  Atl.  451. 

[5]  This  being  so,  there  is  no  reason  why  technical  rights  of  action 
arising  out  of  the  negligence  of  the  employer  mav  not  be  abolished  by 
the  Legislature  in  the  same  way.  And  so  it  is  held  by  the  courts  of 
those  states  which  have  enacted  compensation  laws  made  compulsory,  as 
in  New  York  and  Washington.  If  this  is  so,  for  a  much  stronger  reason 
ma^  it  be  asserted  that  there  can  be  no  objection  to  a  compensation  law 
which  becomes  binding  upon  the  employer  and  employee  at  their  election, 
but  not  otherwise.  By  way  of  inducement  to  the  employer  to  accept  the 
act,  it  is  provided  that  if  he  refrains  the  technical  common-law  defenses 
shall  not  be  available  to  him.  As  an  inducement  to  the  employee,  his 
guaranty  of  compensation  for  any  injury  arising  out  of  his  employment 
becomes  absolute,  whereas,  if  he  refuses  to  do  so,  he  still  has  his  action 
at  law  subject  to  all  the  common-law  defenses.  The  employer  cannot 
object  because  he  has  by  his  affirmative  act  elected  to  waive  all  objections 
to  the  extent  of  his  liability  and  his  obligation  to  make  compensation. 
The  employee  cannot  thereafter  object  if  he  fails  to  give  the  required 
notice  of  his  refusal  to  accept  the  conditions  imposed. 

[6]  The  difference  in  the  modes  by  which  they  may  indicate  their 
election  is  not  objectionable  on  the  constitutional  ground  that  it  dis- 
criminates against  either  employer  or  employee. 

[7]  The  former  is  not  in  this  case  making  any  complaint;  the  latter 
cannot  complain  because  it  was  competent  for  him  to  waive  the  ad- 
vantage of  any  provision  of  law  which  was  intended  solely  for  his  benefit, 
so  long  as  the  waiver  did  not  violate  public  policy.  Rev.  Codes,  §  6181 ; 
Parchen  v.  Chessman,  49  Mont  326,  142  Pac  631,  146  Pac  469,  Ann.  Cas. 
1916A,  681.  He  may  waive  his  right  to  a  jury  trial  in  the  manner 
provided  by  law.  Rev.  Codes,  §  6762;  Chessman  v.  Hale,  31  Mont  585 
79  Pac  254,  68  L.  R.  A.  410,  3  Ann.  Cas.  1038.  No  one  has  ever  questioned 
the  power  of  the  Legislature  to  provide  a  means  by  which  the  parties 
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to  a  conrtoversy  may  waive  a  trial  by  a  court  and  submit  the  matter  to 
arbitrators  selected  by  themselves,  by  whose  award  they  are  finally  con- 
cluded in  the  absence  of  fraud,  gross  error,  excess  of  power,  and  the  like. 
Rev.  Codes.  §  7365  et  seq.;  Solem  v.  Connecticut  Fire  Ins.  Co.,  41 
Mont  351,  109  Pac  432.  Other  illustrative  cases  might  be  cited.  These, 
however,  are  sufficient  to  show  that  it  is  no  objection  to  the  legislation 
that  the  emplojree,  after  his  election  to  become  subject  to  the  act,  is 
conclusively  bound  to  accept  such  compensation  as  may  be  awarded  to  him 
under  its  provisions.  Nor  is  it  a  valid  objection  to  it  that  it  provides  for 
a  different  mode  of  election  by  the  employee  from  that  provided  for  the 
employer.  This  feature  of  the  legislation  has  been  frequently  considered 
by  the  courts,  and  has  invarably  been  declared  unobjectionable.  The  fol- 
lowing cases  are  directly  in  point:  In  re  Opinion  of  Justices,  209  Mass. 
607,  96  N.  E.  308;  Young  v.  Duncan,  218  Mass.  346,  106  N.  E.  1;  Sayles 
v.  Foley,  38  R.  I.  484,  96  Atl.  340;  Sexton  v.  Newark  TeL  Co.,  supra; 
Borgnis  v.  Folk  Co.,  supra.  Hunter  v.  Colfax  C.  Coal  Co.,  175  Iowa,  245, 
154  N.  W.  1037,  157  N.  W.  145,  L.  R.  A.  1917D,  15  ,Ann.  Cas.  1917C,  803; 
Hawkins  v.  Bleakly,  243  U.  S.  210,  37  Sup.  Ct  255,  61  L.  Ed.  678,  Ann. 
Cas.  1917D,  637;  Mathison  v.  Minneapolis  St  Ry.  Co.,  126  Minn.  286,  148 
N.  W.  71,  L.  R,  A.  1916D,  417;  Deibeikis  v.  Link-Belt  Co.,  261  III.  454, 
104  N.  E.  211,  Ann.  Cas.  1915A,  241;  Mackin  v.  Detroit-Timkin  Axel 
Co.,  187  Mich.  8,  153  N.  W.  49. 

[8]  The  silence  of  the  employee  establishes  a  presumption  that  he 
elects  to  be  subject  to  the  act  It  is  clearly  within  the  province  of  the 
Legislature  to  establish  presumptions  and  rules  relating  to  the  burden  of 
proof,  and  a  statute  establishing  a  presumption  of  this  character  is  valid, 
so  long  as  the  presumption  is  not  unreasonable  and  not  conclusive  of  the 
rights  of  the  parties.  Bielenberg  v.  Montana  U.  Ry.  Co.,  8  Mont  271 
20  Pac  314,  2  L.  R.  A.  813;  Hawkins  v.  Bleakly,  and  other  cases  cited 
supra. 

But  counsel  say  that  it  is  not  competent  for  a  party  to  waive  the 
right  to  have  his  cause  of  action  determmed  by  a  court  before  the  cause 
of  action  arises.  This  court  has  expressly  held  under  our  statute  (Rev. 
Codes,  §  6181)  that  a  party  may  waive  in  advance  the  advantage  of  the 
statute  of  limitations  because  it  was  intended  solely  for  his  benefit.  Par- 
chen  V.  Chessman,  supra.  If  this  is  true,  there  seems  to  be  no  com- 
pelling reason  why,  under  the  express  authority  of  the  Legislature,  he 
may  not  at  his  option  waive  in  advance  the  advantage  of  any  remedy 
established  solely  for  his  benefit  which  the  Legislature  itself  may  abolish, 
especially  when  it  has  provided  a  substitute  remedy,  which  renders  his 
right  to  relief  absolute. 

[9]  It  is  argued  that  the  act  is  invalid  in  that  it  constitutes  the  In- 
dustrial Accident  Board  a  court,  whereas  the  whole  judicial  power  of 
the  state  is  vested  in  the  courts  enumerated  in  section  1  of  article  8  of  the 
Constitution.  Several  of  its  provisions  are  cited  as  evidencing  the  fact 
that  the  functions  of  this  body  are  jiididal.  The  fallacy  of  this  conten- 
tion is  fully -demonstrated  by  the  case  of  Cunningham  v.  Northwestern 
Imp.  Co.,  supra.  That  case  is  decisive  of  counsel's  contention.  It  is 
true  that  many  of  the  functions  exercised  by  the  board  are  judicial 
in  character;  but  that  it  is  not  vested  with  judicial  power  in  the  sense 
in  which  that  expression  is  used  in  the  Constitution  becomes  clear  upon 
a  moinent's  consideration.  As  used  in  the  Constitution,  the  expression 
"judicial  power"  means  "the  power  of  a  court  to  decide  and  pronounce 
a  judgment  and  cany  it  into  effect  between  persons  and  parties  who 
bring  a  case  before  it  for  dedsion."  Miller  on  the  Con=stitution,  314. 
This  power  the  board  does  not  possess.  It  was  created  as  a  purely 
administrative  body.  It  may  hear  evidence  to  enable  it  to  make  an 
award  in  a  particular  case,  and  to  that  end  may  call  witnesses;  but 
it  is  without  power  to  render  an  enforceable  judgment  and  its  determina- 
tions and  awards  are  not  enforceable  by  execution  or  by  other  process 
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until  a  judgment  has  been  entered  therein  on  appeal  to  a  regularly  con- 
stituted court.  Mackin  v.  Detroit-Timkin  Axle  Co^  supra.  In  this  case, 
after  considering  the  Michigan  act,  the  court  said: 

"We  conclude  that  the  Industrial   Accident  Board  is  a  ministerial 
and  aministrative  body,  with  incidental  quasi  judicial  powers,  exercised 
by  consent  of  those  electing  to  be  governed  by  the  act,  not  vested  with 
'powers  or  duties  in  violation  of  constitutional  limitations." 

The  same  view  is  announced  in  the  following  cases:  Hunter  v. 
Colfax  C.  Coal  Co.,  supra;  Borgnis  v.  Folk  Co.,  supra;  Deibeikis  v.  Link 
Belt  Co.,*  supra ;  Middleton  v.  Texas  L.  &  P.  Co.,  supra ;  Pigeon  v.  Em- 
pire L.  Ass'n  Co.,  216  Mass.  51,  102  N.  E.  932,  Ann.  Cas.  1915A,  7Z7; 
Greene  v.  Caldwell,  170  Ky.  571,  186  S.  W.  648,  Ann.  Cas.  1918B,  604. 

[10]  It  may  be  conceded  for  present  purposes  that  some  of  the 
powers  vested  in  the  board  are  such  as  appertain  exclusively  to  courts; 
for  illustration,  the  power  conferred  by  sections  18(d)  and  18(f)  to 
punish  for  contempt.  Of  this,  however,  the  plaintiff  cannot  complain, 
as  counsel  for  defendants  point  out  in  their  brief,  for  two  reasons:  In 
the  first  place,  plaintiff  is  not  about  to  be  tried  by  the  board  for  a 
contempt,  nor  has  he  been  convicted  by  it.  Hence  he  is  in  no  position 
to  assail  these  provisions  of  the  act  on  constitutional  grounds. 

[11]  In  the  second  place,  though  these  provisions  are  assumed  to  be 
invalid,  this  assumption  does  not  require  the  conclusion  that  any  oUier 
provision  is  invalid.    Section  24(b)  declares: 

"If  any  section,  subsection,  subdivision,  sentence,  clause,  paragraph, 
or  phrase  of  this  act  is  for  any  reason  held  to  be  unconstitutional  or 
void,  such  decision  shall  not  affect  the  validity  of  the  remaining  portions 
of  this  act,  so  long  as  sufficient  remains  of  the  act  to  render  the  same 
operative  and  reasonably  effective  for  carrying  out  the  main  purpose  and 
intention  of  the  Legislature  in  enacting  the  same  as  such  purpose  and  in- 
tention may  be  disclosed  by  the  act" 

An  examination  of  the  act  in  its  entirety  will  disclose  that,  even 
though  the  provisions  referred  to  by  counsel  are  eliminated  entirely, 
there  is  still  enough  left  to  accomplish  all  the  purposes  for  which  the  leg- 
islation was  enacted.  The  district  court  of  the  county  in  which  the  board 
happens  to  be  sitting  at  the  time  an  appeal  is  taken,  which  is  elsewhere 
provided  for  in  the  act,  has  full  power  to  compel  the  attendance  of  wit- 
nesses and  punish  them  for  disregard  of  subpoenaes  issued  by  the  board. 

[12]  The  next  contention  made  by  counsel  is  that  the  board  is  an 
unlawful  bodv  because  the  state  auditor,  one  member  of  it,  holds  two 
offices.  By  this  we  presume  counsel  mean  that  because  the  auditor  is 
made  a  member  of  the  board,  and  is  required  to  execute  a  bond  to 
guarantee  the  faithful  performance  of  his  duties,  this  constitutes  him 
a  public  officer,  in  a  capacity  other  than  as  state  auditor.  -  A  complete 
answer  to  this  contention  is  found  in  section  1  of  article  7  of  the  Con- 
stitution. This  section  enumerates  the  state  executive  officers.  It  then 
provides  that  they  shall  perform  such  duties  as  are  prescribed  in  the  Con- 
stitution and  by  the  laws  of  the  state:  It  is  not  necessary  to  refer  to  the 
constitutional  duties  enumerated  appertaining  to  the  auditor's  office.  The 
only  limitation  imposed  upon  the  Legislature  in  imposing  duties  upon  the 
auditor  is  found  in  section  1  of  article  4.  This  prohibits  the  imposition 
of  duties  upon  him  that  appertain  to  the  legislative  or  judicial  depart- 
ments of  the  government.  So  long  as  this  limitation  is  not  violated,  the 
Legislature  is  at  liberty  to  impose  any  governmental  duty  upon  this 
officer. 

[13]  The  other  contentions  made  by  counsel  are  that  the  act  denies 
a  jury  trial,  and  that  it  violates  the  clause  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  guaranteeing  to  the  citizen  the 
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equal  protections  of  the  laws.    What  we  have  said  above  in  discussing  the 
other  questions  heretofore  determined  disposes  of  these  contentions. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Holloway  and  Cooper,  JJ.,  "concur. 


-♦♦♦- 


SUPREME  COURT  OF  NEW  HAMPSHIRE. 

Merrimack. 


CALLAHAN 

V. 

BOSTON  &  M.  R.  R.    (No.  1568.)* 

1.  COMMERCEr-EMPLOYERS*   LIABILITY   ACT— "INTERSTATE 

COMMERCE"— TEST. 

The  test  of  whether  or  not  a  locomotive  engineer  was  engaged  in  in- 
terstate commerce  within  federal  Employers'  Ltabality  Act  (U.  S.  Comp. 
St  §§  8657-8665)  when  he  was  injured  is  that,  if  the  accident  was  in- 
cident to  interstate  work  or  to  a  whole  day's  work,  partly  interstate  and 
partly  intrastate,  he  is  engaged  in  "interstate  commerce." 

(For  other  cases,  see  Conmiercc,  Dec.  Dig.  §  27 [6].) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Interstate  Commerce.) 

2.  COMMERCE— FEDERAL  EMPLOYERS'  LIABILITY  ACT—  AP- 

PLICABILITY—"INTERSTATE  COMMERCE." 
Where  a  locomotive  engineer  employed  by  a  common  carrier,  acting 
under  two  orders,  one  to  help  an  interstate  freight  train  to  summit  and 
the  other  to  return  with  his  engine,  was  injured  on  his  return  trip, 
held,  he  was  engaged  in  interstate  commerce  within  federal  Employers' 
LiabiUty  Act  (U.  S.  Comp.  St  §§  8657-8665). 

(For  other  cases,  see  Commerce,  Dec.  Dig.  §  27[6].) 

Exceptions  from  Superior  Court,  Merrimack  County;  Branch,  Judge. 

Suit  1^  William  E.  Callahan  against  the  Boston  &  Maine  Railroad. 
From  a  verdict  for  plaintiff,  defendant  brings  exceptions.  Exceptions 
overruled. 

Case  under  tiie  federal  Employers'  Liability  Act  (Act  April  22,  1908, 
c  149,  35  Stat.  65  [U.  S.  Comp.  St.  §§  8657-8665])  to  recover  for  in- 
juries received  by  the  plaintiff  on  January  21,  1914.  Trial  by  jury  and 
verdict  for  the  plaintiff.  At  the  time  of  the  accident  the  defendant  was 
a  common  carrier  by  railroad  engaged  in  commerce  between  Vermont, 
New  Hampshire,  and  Massachus^s,  also  in  commerce  within  New 
Hampshire,  and  the  plaintiff  was  in  its  employ  as  a  locomotive  engineer. 
On  defendant's  road,  near  Ashland,  N.  H.,  there  is  a  point  called  the 
Summit,  which  is  the  apex  of  the  grades  from  north  to  south  and  from 
^south  to  north.    At  the  time  of  the  accident  it  was  necessary  to  assist 

♦Decision  rendered.  March  4,  1919.    106  Atl.  Rep.  37. 
Vol.  Ill— Comp.  40. 
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heavy  trains  over  the  Summit  from  north  to  south  and  from  south  to 
north  by  attaching  to  them  an  extra  engine  called  the  helper. 

The  plaintiff  was  employed  by  the  defendant  to  operate  the  helper. 
On  the  day  of  the  accident  there  was  occasion  to  help  interstate  train 
No.  604  from  Plymouth  to  the  Summit,  and  the  plaintiff  was  assigned  to 
the  task.  He  was  given  a  copy  of  the  orders  for  operating  No.  604,  and 
in  addition  thereto,  on  a  separate  sheet,  an  order  to  rettrm  to  Pl3rmoudi 
with  his  locomotive  as  soon  as  he  left  No.  604  at  the  Summit.  He  had 
no  further  orders.    The  accident  occurred  on  his  return  trip. 

At  the  close  of  the  evidence  the  defendant's  motion  for  a  directed 
verdict  upon  the  ground  that  the  plaintiff  was  not  shown  to  have  been 
engaged  in  interstate  commerce  at  the  time  of  the  accident  was  denied, 
subject  to  exception. 

Martin  &  Howe,  of* Concord  (De  Witt  C.  Howe,  of  Concord,  orally), 
for  plaintiff. 

Streeter,  Demond,  Wood  worth  &  Sulloway,  of  Concord  (Jonathan 
Piper,  of  Concord,  orally),  for  defendant. 

Peaslee,  J.  [1]  The  <|uestion  presented  is  whether  the  evidence  war- 
ranted a  finding  that  the  plaintiff,  at  the  time  of  the  accident,  was  en* 
gaged  in  interstate  commerce  within  the  meaning  of  the  federal  Em- 
ployers* Liability  Act,  as  construed  by  the  Supreme  Court  of  the  United 
States.  Counsel  do  not  differ  materially  as  to  the  test  to  be  applied. 
If  the  act  the  servant  was  performing  at  the  time  of  the  accident  was 
incident  to  interstate  work,  or  if  it  was  incident  to  a  whole  day's 
work  which  was  partly  interstate  and  partly  intrastate,  he  is  within  the 
provisions  of  the  act 

[2]  The  defendant  claims  that  when  the  plaintiff  left  train  No.  604 
he  had  completed  his  interstate  employment,  and  that,  as  it  does  not  ap- 
pear what  he  was  to  do  after  returning  ta  Plymouth,  there  is  no  evidence 
to  warrant  a  finding  that  he  was  engaged  in  interstate  commerce  on  that 
return  trip.  Reliance  is  put  upon  the  fact  that  he  had  two  orders,  one 
to  help  the  freight  to  the  Summit,  and  the  other  to  then  return  to  Ply- 
motith.  But  this  is  satisfactorily  accounted  for  by  the  rule  that  all  en- 
gaged in  operating  a  train  work  under  a  common  order.  So  long  as  his 
'  engine  was  attached  to  train  No.  604  he  would  operate  under  the  orders 
for  moving  that  train.  But,  when  his  engine  was  detached,  further  and 
separate  orders  to  direct  his  movements  were  necessary.  For  this  reason 
his  orders  were  in  separate  parts,  one  the  order  common  to  him  and  the 
men  on  train  No.  604,  and  the  other  for  his  own  direction  after  leaving 
No.  604.  These  orders  were  both  given  to  him  at  the  same  time,  and, 
taken  together,  made  up  the  directions  under  which  he  left  PlymouA.  By 
them  he  was  given  a  task  to  perform,  and  that  task  was  not  completed 
until  he  returned  to  Plymouth. 

The  argument  that  his  return  may  have  been  to  take  up  an  intrastate 
task,  if  of  value  to  the  defendant  upon  the  legal  questions  involved,  is 
not  supported  by  the  evidence.  There  is  no  evidence  to  warrant  a  find- 
ing that  he  was  ordered  back  to  Plymouth  for  any  particular  work.  He 
had  no  further  orders.  As  the  plaintiff  put  it  in  argument,  his  orders 
were  to  do  the  required  work  and  come  home.  Upon  this  evidence  it 
could  well  be  found  that  the  jetum  trip  was  an  ihcident  to  the  work 
done  on  the  trip  to  the  Summit,  and  that  therefore  the  plaintiff  was  en- 
gaged in  interstate  commerce  at  the  time  of  the  acddent. 

Exception  overruled. 

Plummer,  J.,  was  absent.    The  others  concurred. 
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COURT  OF  ERRORS  AND  APPEALS  OF  NEW  JERSEY. 


KROOG 

V. 

KEYSTONE  DAIRY  CO.     (No.  19.)* 

MASTER    AND     SERVANT  —  WORKMEN'S    COMPENSATION 
—REVIEW— QUESTION  OF  FACT. 

'  Where  the  judgment  of  the  common  pleas  court  is  supported  by  the 
evidence,  it  is,  under  the  statute,  conclusive  and  binding  upon  questions 
of  fact 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  412.) 

Parker  and  Williams,  JJ.,  dissenting. 

Appeal  from  Supreme  Court. 

Proceedings  under  the  Workmen's  Compensation  Act  (P.  L.  1911, 
p.  134,  as  amended  by  P.  L.  1913,  p.  309)  by  Elizabeth  Kroog  against  the 
Keystone  Dairy  Company,  to  recover  compensation  for  the  death  of  her 
husband,  Hei^ry  Kroog.  From  a  judgment  of  the  Supreme  Court  affirm- 
ing a  judgment  of  the  common  pleas  court  in  favor  of  plaintiff,  defend- 
and  appeals.    Judgment  affirmed. 

On  appeal  from  the  Supreme  Court,  in  which  the  following  per 
curiam  was  filed: 

"This  is  a  workmen's  compensation  case  heard  in  the  Hudson  county 
court  of  common  pleas,  resulting  in  a  determination  in  favor  of  Eliza- 
beth Kroog,  widow  of  Henry  Kroog.  Henry  Kroog  was  a  salesman  and 
driver  of  one  of  the  defendant's  wagons.  On  the  8th  of  September, 
1916,  he  was  killed  while  driving  a  horse  and  wagon  onto  a  weighing 
scale  at  the  ice  depot  belonging  to  the  Mountain  Ice  Company  at  Ferry 
street  and  Ravine  road  at  the  Erie  Railroad  in  Jersey  City.  As  he  was 
driving  onto  the  scale,  he  was  standing  up  in  the  wagon,  and  was  heard 
to  say,  "Whoa,"  suddenly;  the  horse  stopped,  and  the  decedent  was  ac- 
cidently  thrown  or  fell  out  of  the  wagon  onto  the  ground,  his  head  strik- 
ing an  iron  rail  at  the  side  of  the  scale,  causing  death.  The  defense  was 
that  his  death  was  the  result  of  natural  causes,  such  as  heart  failure. 
This  is  the  only  point  in  the  case.  The  judgment  of  the  common  pleas 
court  is  supported  by  the  evidence,  and  tnis,  under  the  statute,  on  ques- 
tions of  fact,  is  conclusive  and  binding.  The  judgment  of  the  common 
pleas  court  is  affirmed,  with  costs. 

M.  Casewell  Heine,  of  Newark,  for  appellant 
WilUam  R.  Gannon,  of  Jersey  City,  for  respondent 

Per  Curiam.  The  judgment  under  review  will  be  affirmed,  for  the 
reasons  set  forth  in  the  opinion  of  the  Supreme  Court 

♦Decision  rendered,  Feb.  6,  1919.    106  Atl.  Rep.  28. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


CARTIN 

V. 

STANDARD  TIN  PLATE  CO.* 

MASTER  AND  SERVANT— DECISION  OF  WORKMEN'S  COM- 
PENSATION BOARD— FACT  OR  CONCLUSION— REVIEW. 
The  findings  of  a  referee,  affirmed  by  the  Workmen's  Compensation 
Board,  that  the  condition  of  claimant's  hands  as  the  result  of  the  accident 
constituted  a  permanent  loss  of  their  use  within  Workmen's  Compensa- 
tion Act,  art.  3,  §  301,  was  a  fact  found,  and  not  a  conclusion  of  law 
reviewable  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[3>i].) 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Qaim  under  the  Workmen's  Compensation  Act  by  Charles  Cartin 
against  the  Standard  Tin  Plate  Company.  From  an  order  dismissing  an 
appeal  from  decision  of  Workmen's  Compensation  Board  allowing  the 
claim,  defendant  appeals.    Appeal  dismissed. 

Appeal  from  Workmen's  Compensation  Board. 

McIlvanie,  p.  J.,  in  the  court  of  common  pleas,  filed  the  following 
opinion  : 

"As  we  view  the  Workmen's  Compensation  Board,  it  is,  in  eflFect,  a 
tribunal  chosen  by  the  parties  to  settle  a  dispute  between  them,  its  award 
to  be  final  and  conchisive  unless  the  award  as  made  is  in  violation  of 
some  law  or  is  obtained  by  fraud.  This  court  has  jurisdiction  to  review 
the  award  of  the  board,  fairly  and  honestly  made,  only  when  the  valid- 
ity or  binding  effect  of  the  same  turns  upon  a  question  of  law.  In  other 
words,  the  findings  of  fact,  the  weight  that  has  been  given  those  facts 
as  a  controlling  factor  in  the  formation  of  the  final  judgment  of  the 
board,  and  the  amount  of  compensation  allowed,  are  prima  facie  final 
and  conclusive  between  the  parties,  and  the  burden  is  on  the  appellant, 
in  case  of  an  appeal,  to  convict  the  board  of  such  an  error  in  law  as  will 
vitiate  its  award.  Has  the  appellant  in  this  appeal  done  that?  We  think 
not. 

"There  is  and  can  be  no  dispute  as  to  the  extent  of  the  physical  in- 
jury to  the  claimant's  hands,  respectively;  as  to  the  kind  of  work  that 
he  had  learned  to  perform  and  could  do  at  the  time  of  the  accident; 
or  as  to  the  amount  of  wages  he  could  and  was  earning  with  his  hands 
when  they  were  injured. 

"The  contention  in  this  case  arises  over  the  question  how  this  admit- 
ted injury  of  the  hands  affected  their  use  in  doing  the  woric  that  he 
had  previously  been  able  to  do.  The  claimant's  counsel  contend  that 
the  determination  of  this  question  is  the  finding  of  a  fact,  while  the  de- 
fendsmt's  counsel  contends  that  its  determination  is  the  decision  of  a 
question  of  law.  If  the  claimant's  contention  is  correct,  then  this  court 
has  no  power  to  review,  modify,  or  set  aside  the  findings  of  the  referee 
on  this  question;  it  having  been  affirmed  by  the  board  of  compensation. 

"The  finding  complained  of  is  as  follows:  "That  the  condition  of 
the  claimant's  hands,  as  the  result  of  said  accident,  constitutes  a  per- 
manent loss  of  the  use  of  such  members;  that  in  his  present  condition  he 

♦Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  63. 
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is  unable  to  perform  the  work  which  he  was  engaged  in  at  the  time 
of  the  accident,  nor  can  he  perform  the  duties  of  a  street  car  conductor, 
motorman,  or  railroad  baggageman  with  which  he  has  had  experience." 

"This  court  cannot  say  as  a  matter  of  law  that  the  board  manifestly 
erred  in  holding  'that  the  condition  of  the  claimant's  hands,  as  the  result 
of  said  accident,  constitutes  a  permanent  loss  of  the  use  of  such  mem- 
bers/ and  'that  the  injuries  resulting  from  said  accident  were  such  vio- 
lence to  the  physical  structure  of  the  bod^  as  is  contemplated  in  secdoti 
301,  art  3,  of  the  Workmen's  Compensation  Act  (Act  June  2,  1915  [P. 
L.  738]),  and  resulted  in  total  permanent  disability,  being  suffered  in  the 
course  of  the  claimant's  employment  by  the  defendant  company.' 

"In  deciding  this  question  it  must  be  remembered  that  the  Work- 
men's Compensation  Act  of  1915  gives  to  the  board  thereby  created  cer- 
tain discretion  and  freedom  of  judgment  in  making  a  settlement  between 
an  employer  and  an  employee,  and  an  exercise  of  that  discretion  and 
freedom  of  judgment  in  good  faith  will  not  be  reviewed  by  this  court; 
such  a  review  being  allowed  only  when  the  settlement  is  contrary  to  law 
or  an  error  of  law  has  been  made  by  the  board  which  vitally  affects  that 
settlement 

"How  can  it  be  said  that  the  board  committed  an  error  in  law  be- 
cause it  did  not  adopt  the  theory  of  the  witness,  Dr.  McCurdy,  that  the 
claimant's  present  disability  to  work  with  his  hands  would,  by  practice 
or  a  systematic  training  of  the  parts  of  his  hands  that  were  not  cut  off, 
hereafter  to  a  certain  extent  disappear?  The  claimant  testified  that  he 
could  not  use  his  hands  to  do  any  kind  of  work.  The  board  had  a  right  to 
lo^  at  the  present  condition  of  the  claimant  and  pass  its  judgment  there- 
on, leaving  the  future  developments  to  be  passed  upon  at  a  rehearing 
if  the  defendant  could  show  that  this  improvement — probable  at  the  time 
of  the  hearing — ^had  actually  taken  place.  The  award  provides  for  a 
weekly  payment  of  $10,  to  continue  not  exceeding  500  weeks,  and  in  an 
amount  not  exceeding  $4,000,  as  provided  in  article  3,  §  306,  cl.  'a'  of  the 
(Compensation  Act,  and  the  practice  before  the  board  to  g^ive  rehearings 
where  necessary  is  well  established.  Indeed,  in  the  case  at  bar,  counsel 
aver  that  Chairman  Mackey  in  his  opinion  said:  'At  present  the  claim- 
ant is  totally  disabled,  but  he  is  young  and  might  in  time  develop  a  degree 
of  skill  and  might  find  some  work  to  which  he  could  adopt  himself, 
and  in  either  of  these  events  the  board  could  entertain  a  petition  to  re- 
open the  case  and  compensate  him  according  to  section  306,  clause,  "c," 
which  would  be  175  weeks  for  each  hand,'  making  the  aggregate  of  the 
two  periods  350  weeks  in  place  of  a  maximum  of  500  weeks. 

"To  summarize,  we  hold: 

"1.  That  the  findings  of  fact  in  this  case  as  affirmed  by  the  Board 
of  Compensation,  in  the  absence  of  fraud,  coercion,  or  any  improper 
conduct,  are  final. 

"2.  That  the  findings  of  the  referee,  affirmed  by  the  board,  'that 
the  condition  of  the  claimant's  hands,  as  the  result  of  said  accident,  con- 
situtes  a  permanent  loss  of  the  use  of  such  members,'  is  a  fact  found 
and  not  a  <]uestion  of  law  decided  such  as  this  court  can  review,  modify 
or  reverse  upon  appeal. 

"3.  That  the  defendant's  remedy  at  this  date,  if  it  has  any,  is  a  peti- 
tion to  the  board  for  a  rehearing  and  not  an  appeal." 

"5.  That  the  settlement  made  in  this  case  does  the  appellant  no  in- 
justice and  is  not  and  was  not  made  contrary  to  law." 

Argued   before   Stewart,   Moschzisker,   Frazer,   Simpson,   and   Fox; 
Creorge  C.  Bradshaw,  John  C.  Sherriff,  and  Alexander  P.  Lindsay, 
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all  of  Pittsburgh,  and  Erwin  Cummins,  of  Washington,  Pa.,  for  appell- 
ant 

Adolph  L.  Zeman,  of  Pittsburgh,  for  appellee. 

Per  Curiam.  The  question  here  sought  to  be  raised  was  clearly  one 
of  fact,  not  of  law,  and  the  learned  court  very  properly  decided  that  into 
such  controversy  it  could  not  enter.  Poluskiewicz  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  257  Pa.  305,  101  Atl.  638,  is  a  case  in  point. 

Appeal  dismissed  at  appellant's  cost. 


SUPREME  COURT  OF  PENNSYLVANIA. 


FLUCKER 

V. 

CARNEGIE  STEEL  CO.* 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  REFEREE. 

The  referee  in  proceedings  under  Workmen's  Compensation  Act 
June  2,  1915,  should  make  his  findings  of  fact  so  comprehensive  and  ex- 
plicit as  to  disclose  the  full  story  of  the  accident,  but  legal  precision  can- 
not be  insisted  upon. 

(For  other  cases,  sec  Master  and  Servant,  Dec  Dig.  §  416.) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— FINDINGS  OF  REFEREE— APPEAL  TO  WORKMEN'S 

COMPENSATION  BOARD. 

Workmen's  Compensation  Act  June  2,  1915,  contemplates  brevity  in 
matters  of  practice,  but  if  referee  fails  to  pass  upon  any  material  matter 
of  fact  in  evidence  which  either  party  considers  vital  in  event  of  an 
appeal  to  court,  those  affected  should  apply  to  compensation  board  for 
assistance  on  a  hearing  de  novo,  in  view  of  article  4,  §  421. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  41d) 

3.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  AND  CONCLUSIONS— REVIEW. 

Where  referee  found  that  deceased  reached  his  place  of  work  in  time 
to  resume  work  during  regular  working  hours,  the  conclusion  of  fact 
as  to  manner  of  his  death  was  for  compensation  aufthorities,  and,  when 
made  by  the  referee  and  affirmed  by  the  board,  was  not  reversible  by 
court  oi  common  pleas. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

4.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— REFEREE'S  FINDINGS-CIRCUMSTANTIAL  EVI- 
DENCE. 

In  proceedings  under  Workmen's  Compensation  Act  June  2,  1915.  a 
rofereeTs  conclusion  as  to  the  manner  of  an  employee's  death  may  be 
based  on  circumstantial  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405 [1].) 

♦Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  192. 
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5.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  AND  CONCLUSIONS— REVIEW. 

As  Workmen's  Compensation  Act  Jime  2,  1915,  art.  3.  §  301,  defines 
"injury  by  an  accident  in  the  course  of  his  employment,"  the  question  oi 
law  is  whether  underlying  findings  of  fact  are  sufficient  to  bring  case 
within  such  definition,  but  that  does  not  warrant  court's  interference 
with  such  findings. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[7].) 

6.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— INJURY  IN  COURSE  OF  EMPLOYMENT— INFERENCE. 

When  an  employee's  body  is  found  on  employers  premises  at  or  near 
his  regular  place  of  work  tmder  circumstances  indicating  accident  dur- 
ing his  hours  of  work,  it  may  be  fairly  inferred  that  he  was  injured  in 
course  of  his  employment: 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  403.) 

7.  MASTER    AND    SERVANT— WORKMEN'S     COMPENSATION 

ACT— FINDING-CONCLUSION, 

Where  the  tribunal  charged  with  finding  facts  has  considered  all  at- 
tending circumstances,  as  against  presumptions  arising  out  of  other  facts 
favoring  claimant,  a  controlling  finding  that  employee  was  killed  in  parti- 
cular manner,  reasonably  indicated  by  circumstances  fotmd,  cannot  be 
reversed  as  being  without  support  upon  the  record. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417 [7].) 

8.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  REFEREE— REVIEW. 

When  the  referee's  adjudication  contains  underlying  findings  of  fact 
which  either  negative  or  fail  to  support  his  ultimate  findings,  an  error 
of  law  is  presented  which  may  be  reviewed  on  appeal. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[6].) 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Proceeding  by  Mar^  A.  Flucker  against  the  Carnegie  Steel  Company. 
From  an  order  reversmg  a  decision  of  the  Workmen's  Compensation 
Board,  sustaining  a  referee's  award,  plaintiff  appeals.  Judgment  re- 
versed, and  order  of  referee,  approved  by  the  Workmen's  Compensation 
Board,  affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Walling, 
Simpson,  and  Fox,  JJ. 

H.  J.  Nesbit  and  A.  H.  Mercer,  both  of  Pittsburgh,  for  appellant. 
John  G.  Frazer  and  Reed,  Smith,  Shaw  &  Beal,  all  of  Pittsburgh, 
for  appellee. 

Moschzisker,  J.  Henry  Flucker,  a  man  in  good  health,  55  years  of 
age,  was  employed  in  the  Carnegie  Steel  Company's  Pittsburgh  plant  At 
the  time  of  the  accident,  he  was  working  on  night  turn,  beginning  his 
daily  service  at  6  o'clock  p.  m.  and  quitting  at  6  a.  m.  It  was  his  duty 
to  look  after  two  pumpin^^  stations,  350  feet  apart,  one  being  on  what  is 
known  as  the  'Carnegie  side"  and  the  other  across  a  small  ravine,  about 
18  feet  deep  and  20  feet  wide.  To  enable  defendant's  employees  to  go 
from  one  side  of  this  ravine  to  the  other,  it  is  spanned  by  a  footbridge, 
"about  36  or  40"  inches  wide,  with  a  railing  at  either  side  3  feet  in  height. 
A  railway  trestle  is  likewise  constructed  over  the  opening,  below  the  foot- 
bridge, and  this  also  could  be  used  by  pedestrians  as  a  crossway.    Plain- 
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tiffs  husband,  in  the  performance  of  his  duties,  was  required  to  remain 
at  the  pumping  station  on  the  Carnegie  side  the  greater  part  of  the  time; 
but,  about  every  three  hours,  he  would  have  to  go  to  the  opposite  sta- 
tion. On  the  evening  of  February  11,  1917,  Flucker  reported  at  the 
Carnegie  station  a  little  before  6  o  dock,  and  remained  until  about  8  p. 
m.,  then  he  went  to  his  home,  stayed  there  tmtil  some  time  between  10 
and  11  o'clock,  when  he  started  back  to  his  place  of  work.  He  had  "drunk 
some"  previous  to  reporting  at  the  plant,  but  "was  not  under  the  influ- 
ence of  li<iuor  when  he  arrived  at  work  at  6  o'clock."  After  leaving  home 
to  return  to  work,  he  was  not  again  seen  until  the  next  day,  when  his 
dead  body  was  found  in  the  ravine,  about  8  feet  below  the  footbridge, 
but  above  the  railway  trestle,  with  injuries  on  the  trunk  hands,  and  back 
of  the  head.  The  night  in  question  was  exceedingly  cold,  and  some  snow 
and  lice  were  on  the  trestle  and  ground;  but  the  footbridge  had  been 
cleared  thereof  the  previous  day.  -^^ 

The  proceeding  was  under  the  Workmen's  Compensation  Act  (P.  L. 
736).  After  finding  the  foregoing  material  facts,  and  inferring  therefrom 
that  "the  deceased  fell  into  this  sewer  [or  ravine]  some  time  during  the 
night,  while  attempting  to  cross  either  the  footbridge  or  trestle,"  the  ref- 
eree concluded  that  "the  deceased  met  his  death  from  injuries  received 
by  accident  occurring  in  the  course  of  his  employnnent  with  the  defend- 
ant company,"  and  awarded  compensation  to  his  widow  and  children. 
An  appeal  was  taken  to  the  compensation  board,  which  sustained  the 
award;  whereupon  the  case  was  removed  to  the  common  pleas  of  Alle- 
gheny county,  which  tribunal  reversed,  deciding  that  the  record  presented 
no  sufficient  support  for  the  referee's  inference  as  to  the  manner  of  the 
injury  which  befell  the  deceased,  or  for  the  conclusion  that  he  met  with 
death  while  in  the  course  of  his  employment  The  claimant  appealed  to 
this  court 

[1]  The  compensation  act,  to  realize  the  success  which  it  deserves, 
must  be  admiinistered,  like  any  other  system  for  adjusting  rights,  between 
man  and  man,  in  a  manner  calculated  to  do,  as  nearly  as  humanly  possi- 
ble, exact  justice  to  all  concerned;  and,  as  recently  said  by  this  court  in 
Gurski  v.  Susquehanna  Coal  Co.,  262  Pa.  1,  104  Atl.  801  "the  referee 
should  make  his  findings  of  fact  so  comprehensive  and  explicit  as  to  dis- 
close the  full  story  of  the  accident."  Under  this  statute,  however,  those 
charged  with  the  grave  responsibility  of  finding  the  facts  are  not  required 
to  be  learned  in  the  law,  and,  in  many  cases,  they  lack  the  assistance  of 
trained  practitioners;  hence  the  same  precision  in  their  adjudications  as 
otherwise  might  be  looked  for,  expected,  and  required,  cannot  be  insisted 
upon. 

[2]  The  act  contemplates  brevity  and  simplicity  in  all  matters  of  prac- 
tice; but,  if  a  referee  entirely  fails  to  pass  upon  any  material  matter  of 
fact,  covered  by  the  evidence,  which  either  side  considers,  in  event  of  an 
appeal  to  the  courts,  may  be  vital  to  its  case,  those  affected  should  apply 
to  the  compensation  board  for  assistance  in  thaX  respect,  dn  a  hearing  de 
novo.  See  section  421,  article  4,  Act  of  June  2,  1915  (P.  L.  736,  753) ; 
Mc  Cauley  v.  Imperial  Woolen  Co.,  261  Pa.  312,  104  AtL  617.  ^ 

[3]  The  underlying  findings  in  the  present  case,  considering  the  cir- 
cumstances, are  reasonably  full  and  explicit;  and  they  by  no  means  call 
for  the  conchision,  reached  by  the  court  below,  that  claimant's  husband 
had  abandoned  his  work  for  the  night  when  he  went  to  his  house.  On 
the  conltrary,  the  express  finding  of  the  referee  is  that  Fludcer  subse- 
quently "left  his  home  to  go  back  to  his  place  of  work*;  and  other  find- 
ings upon  the  record  suggest  that,  considering  the  hour  of  departure  from 
his  residence,  he  must  have  reached  defendant's  plant  in  ample  time  to 
resume  his  usual  occupation  during  his  regular  working  hours. 

There  is  an  indication  upon  the  record  that  suicide  was  suggested  be- 
fore the  referee  as  a  possible  defense;  but  article  3,  §  301,  of  the  act  (P. 
L.  738),  expressly  provides  the  "burden  of  proof  ol  ['intentionally  self- 
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inflicted'  death]  shall  be  upon  the  employer" ;  and  no  finding  here  supports 
any  such  theory.  Under  the  circumstances  of  this  case,- as  disclosed  by  the 
record  before  us,  the  conclusion  of  fact  as  to  the  manner  of  Flucker's 
death  was  for  the  compensation  authoritiess  to  draw,  and,  when  made  by 
the  referee  and  affirmed  by  the  board,  it  was  not  subject  to  reversal  by 
the  court  below.  Poluskiewici  v.  Philadelphia  &  R.  C.  &  I.  Co.,  257  Pa. 
305,  101  Atl.  638. 

[4]  We  may  add  that,  while  the  present  conclusion,  as  to  the  manner 
of  death,  rests  upon  circumstantial  evidence,  there  having  been  no  eyewit- 
nesses to  the  actual  occurrence,  yet  this  is  by  no  means  unusual.  As  re- 
cently stated  by  us  in  Weinschenk  v.  Philadelphia  Homemade  Bread  Co.*, 
•258Pa.  98,  101  AU.  926: 

"There  was  no  eyewitnesses  to  the  accident ;  but  that  situation  is  pre- 
sent in  many  cases  where  verdicts  for  the  plaintiff  have  been  affirmed, 
among  others:  Philadelphia  &  R.  R.  R.  Co.  v.  Huber,  128  Pa.  63  [18  Atl. 
334,  5  L.  R.  A.  439] ;  Henderson  v.  Continental  Ref .  Col,  219  Pa  384  [68 
Atl.  968,  123  Am.  St  Rep.  668] ;  Milium  v.  Lehigh,  etc.,  Coal  Co.,  225  Pa. 
214  [73  Atl.  1106] ;  Tucker  v.  Pittsburgh,  Cin.,  C.  &  St  L.  Ry.  Co.,  227  Pa. 
66  [75  Atl.  991] ;  McManamon  v.  Hianover  Twpj.,  232  Pa.  439  [81  Atl. 
440] ;  Madden  v.  Lehigh  Valley  Valley  R.  R.  Co.,  236  Pa.  104  [84  Atl. 
672];  Daniels  v  .Sylvania  Twp.,  255  Pa.  156  [99  AU.  475]." 

[5]  As  to  the  ultimate  conclusion,  upon  which  the  award  rests,  that 
"deceased  met  his  death  from  injuries  received  by  accident  occurring  in 
the  course  of  his  employment  with  the  defendant  company,"  it  is  con- 
tended by  appelku^t  that  this  presents  a  mixed  question  of  fact  bnd  law, 
which  may  be  reviewed  on  its  latter  aspect  In  a  measure,  the  contention 
is  sound,  for,  since  the  compensation  act  undertakes  to  define  the  meaning 
of  the  phrase  "injury  by  an  accident  in  the  course  of  his  employment" 
(see  section  301,  art.  3,  P.  L.  738, 739),  in  each  instance  the  question  of  law 
is  presented  as  to  whether  or  not  the  underlying  findings  of  fact  are 
sufficient  to  bring  the  case  within  the  statutory  definition;  but  this,  how- 
ever, does  not  warrant  any  interference  by  the  courts  with  those  findings, 
whether  they  be  based  on  proved  facts  or  inferences  therefrom.  Polus- 
kiewicz  v.  Philadelphia  &  R.  C  &  L  Co.,  supra. 

[6]  Where  no  facts  appear  indicating  anything  to  the  contrary,  it 
may  be  presumed  logically  that  an  employee  at  his  regular  place  of 
service,  during  his  usual  working  hours,  is  there  in  discharge  of  some 
duty  inddent  to  his  employment;  and,  when  the  dead'  body  of  an 
employee  is  found  on  the  premises  of  his  employer,  at  or  near  his  regular 
place  of  service,  under  circumstances  fairly  indicating  an  accidental  death 
which  probably  occurred  during  the  usual  working  hours  of  the  de- 
ceased, the  inference  may  fairly  be  drawn,  in  the  absence  of  evidence  to 
the  contrarv,  that  the  employee  was  injured  in  the  course  of  his  employ- 
ment   Such  is  the  case  at  bar. 

[7]  Of  course,  the  burden  is  always  upon  a  claimant  to  prove  his 
case,  and  the  tribunal  charged  with  the  duty  of  finding  the  facts  must 
weigh  and  coSsider  all  attending  circumstances,  in  order  to  determine  how 
far  they  should  prevail  against  presumptions  arising  out  of  other  facts 
favoring  the  claimant;  but,  when  this  course  has  been  pursued,  a  contrd^ 
lin^  finding  that  an  employee  was  killed  in  a  particular  manner,  reasonably 
indicated  by  the  circumstances  shown  in  the  underlying  findings,  cannot 
properly  be  held  to  be  without  support  upon  the  record. 

[8]  Where,  however,  the  adjudication  of  the  referee  contains  under- 
lying findings  of  fact  which  either  negative  or  fail  to  support  his  ultimate, 
or  controlling,  findings,  an  error  of  law  is  presented,  which  may  be  re- 
viewed on  appeal.  For  instance,  suppose,  in  the  case  at  bar,  the  referee 
had  found  that  deceased  left  defendant's  plant,  against  the  latter's  protest, 
and  that  his  dead  body  had  subsequently  been  discovered,  not  on  the 
premises  of  his  employer,  but  in  the  yard  of  his  own  home;  on  such 
underlying  findings,  the  conclusion  now  complained  of  could  and  would 
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bt  reversed,  for  the  record  itself  would  demonstrate  its  utter  lack  of 
essential   support. 

Here,  however,  so  far  as  the  subordinate  findings  are  concerned,  there 
is  nothing  to  convict  either  the  referee  or  the  compensation  board  of  an 
abuse  of  the  power  vested  in  them  by  the  Act  of  Jime  2,  1915,  P.  L- 
736,  to  deal  with  issues  of  fact;  and  the  court  below  erred  in  holding 
as  a  matter  of  law  that  the  record  presents  no  suffici^t  support  for  the 
controlling  findings  or  conclusions  on  which  the  award  rests. 

The  judgment  of  the  common  pleas  is  reversed,  and  the  order  en- 
tered by  the  referee,  and  approved  by  the  compensation  board,  is  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


DAINTY 

V. 

JONES  &  LAUGHUN  STEEL  CO.* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  REFEREE. 

The  mere  fact  that  each  finding  of  a  referee  in  proceedings  under 
the  Workmen's  Compensation  Act  is  not  formally  labeled  as  a  finding 
of  fact  or  conclusion  of  law  in  no  way  changes  their  actual  character. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  8  416.) 

2.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  REFEREE— CHARACTER. 

Where  a  series  of  facts  are  found  showing,  in  themselves,  that  an 
employee  was  injured  on  employer's  premises,  the  lade  of  a  formally 
stated  conclusion  that  injury  so  occurred  is  not  fatal  to  referee's  adjudica- 
tion. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  416.) 

3.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  AND   CONSLUSIONS— REVIEW. 

Where  referee  and  compensation  board,  after  considering  all  circum- 
stances, concluded  that  deceased  had  neither  been  discharged  nor  quit 
his  job,  it  was  reversible  error  for  court  of  common  pleas,  on  appeal, 
to  set  aside  such  decision. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  ^17[7].) 

*    Appeal  from  Court  of  Common  Pleas,  Allegheny  County.     . 

Proceeding  by  Hattie  Dainty  against  the  Jones  &  Laughlin  Steel 
Company.  From  an  order  setting  aside  an  award  of  the  Workmen's  Com- 
pensation Board  affirming  findings  of  a  referee,  plaintiff  appeals.  Judg- 
ment of  common  pleas  reversed,  and  order  of  referee,  approved  by  the 
compensation  board,  affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschzisker,  Frazer, 
Walling,  Simpson,  and  Fox,  JJ. 

♦Decision  rendered,  Jan.  4,   1919.    106  Atl.   Rep.   194. 


Digitized  by 


Google 


1919.]     DAINTY  v.  JONES  &  LAUGHLIN  STEEL  CO.    (Pa.)        785 

Luther  W.  Mendenhall  and  H.  Fred  Mercer,  both  of  Pittsburgh,  for 
appellant 

Garence  Burleigh,  William  A.  Challener,  and  Frank  McC.  Painter,  all 
of  Pittsburgh,  for  appellee. 

MoscHZiSKER^  J.  F.  E.  Dainty  was  employed  by  the  Jones  &  Laughlin 
Steel  Company,  as  a  locomotive  engineer.  On  February  24,  1917,  he 
reported  for  work  at  the  usual  hour,  and  started  his  engine.  Subse- 
quently he  left  the  locomotive  in  charge  of  a  fireman  who  operated  it 
for  several  trips,  Dainty  in  the  meantime  retiring  to  a  nearby  shanty  on 
his  employer's  premises.  "While  there  the  assistant  general  labor  foreman 
and  yardmaster,  Mr.  Thompson,  spoke  to  him  and  asked  what  was  the 
matter,  and  if  he  had  too  much  pay  day.  He  responded,  'No,  not  exactly, 
that  he  was  mad  at  himself  and  ever]|)>ody  else.'  Mr.  Thompson  then 
said,  'If  that  is  the  way  you  feel,  you  had  better  take  a  night  off.'  He 
replied,  'AH  right,'  but  still  remained  about  the  premises,  and  about  7:30 
or  7:45  the  crew  started  to  spot  furnaces  Nos.  2  and  4,  of  which  fact 
the  deceased  was  informed,  *  ♦  *  and  Robert  Groves,  one  of  the 
crew,  climbed  on  the  engine  and  the  deceased  climbed  out  on  the  foot- 
board of  the  engine,  or  one  of  the  ladles,  and,  during  the  trip,  in  some 
way  fell  to  the  tracks,  the  ladles  passing  over  his  body,  severing  the 
head  and  mangling  the  body,  resulting  in  instant  death.  When  found,  his 
watch,  which  had  been  broken,  had  stopped  at  18  minutes  to  8  o'clock." 

The  proceeding  was  under  the  Act  of  June  2,  1915,  (P.  L.  736)  and, 
on  the  foregoing  findings,  inter  alia,  the  referee  made  an  aw^rd  of  com- 
pensation to  the  widow  and  children  of  the  deceased.  An  appeal  was 
taken  to  the  compensation  board,  on  questions  of  fact,  and,  in  affirming. 
Commissioner  Scott,  speaking  for  the  board,  states: 

"The  referee  has  found  as  a  fact  that,  at  the  time  the  employee 
suffered  the  injury,  he  was  in  the  course  of  his  employment  and  engaged 
in  the  furtherance  of  the  business  or  affairs  of  his  employer,  on  the 
employer's  premises.  The  assistant  labor  foreman,  S.  £.  Thompson,  had 
a  conversation  with  Dainty,  some  time  before  the  accident,  and,  from  what 
passed  between  them  at  the  time,  it  is  contended  by  defendant  that  Dainty 
was  dismissed  from  his  employment  for  the  night,  that  the  relation  of 
employer  and  employee  was  suspended  for  the  time  at  least,  that  he  was 
not  in  the  course  of  his  employment,  as  contemplated  by  the  act,  when 
killed'  and  the  claimant  is  not  entitled  to  compensation  as  dependent 
widow.  Whether  there  is  sufficient  evidence  to  sustain  the  finding  by 
the  referee  is  the  decisive  matter  in  the  case.  When  all  the  testimony 
bearing  on  the  question  of  the  employee's  alleged  dismissal  by  the  labor 
foreman  is  fully  considered,  we  think  there  is  sufficient  evidence  in  the 
record  fo  sustain  the  finding." 

An  appeal  was  then  taken  to  the  common  pleas  of  Allegheny  county, 
which  tribunal  reversed  the  compensation  board,  stating: 

"To  make  a  successful  claim  under  the  act  the  relation  of  employer 
an  employee  must  have  existed  at  the  time  of  the  accidental  injury 
The  plain  deduction  from  the  conversation  between  the  deceased  and  the 
assistant  general  labor  foreman  and  yardmaster,  included  in  the  findings  of 
fact,  is  that,  prior  to  the  accident,  he  had  been  discharged  for  the  night 
by  his  superior  ofiicer,  ♦  ♦  ♦  and  that  he  had  acquiesced  in  and  ac- 
cepted the  discharge;  having  been  discharged,  it  was  his  duty  to  promptly 
quit  the  premises.  *  *  *  The  referee  erred  in  concluding,  as  a  matter 
of  law,  from  the  findings,  that  the  death  of  plaintiff's  husband  occurred 
in^  the  course  of  his  employment,  and  ♦  ♦  *  the  board  erred  in  dis- 
missing the  plaintiffs  appeals  and  confirming  the  award  of  the  referee." 

[1,  2]  The  compensation  board  properly  disposed  of  this  case,  and  its 
adjudication  should  have  been  affirmed  by  the  court  below.  The  ultimate 
findings  and  conclusions  of  the  referee  are,  in  substance,  correctly  re- 
ported by  Commissioner  Scott,  and  the  mere  fact  that  each  finding  of 
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the  referee  is  not  formally  labeled  by  him  as  a  finding  of  fact  or  con- 
clusion of  law  in  no  way  changes  their  actual  character;  again,  where 
a  series  of  facts  are  found,  showing,  in  themselves,  that  an  employee  was 
injured  upon  the  premises  of  his  employer  (as  in  the  present  case),  the 
lack  of  a  formally  stated  conclusion  that  the  injury  so  occurred  is  not 
fatal  to  the  referee's  adjudication.  As  j.ust  stated  in  Flucker  v.  Carnegie 
Steel  Co.,  106  Atl.  192  (decided  simultaneously  herewith)  : 

"Under  the  [compensation]  act,  those  charged  with  the  grave  respon- 
sibility of  finding  the  facts  are  not  required  to  be  learned  in  the  law,  and, 
in  many  cases,  they  lack  the  assistance  of  trained  practitioners;  hence  the 
same  precision  in  their  adjudications  as  otherwise  might  be  looked  for, 
"expected,  and  required,  cannot  be  insisted  upon/' 

[3]  The  controlling  question  goncems  the  alleged  discharge  of  Dainty 
prior  to  the  accident  which  caused  his  death,  and  the  answer  to  that 
involves  the  determination  of  pure  issues  of  fact  The  compensation  au- 
thorities, whose  particular  province  it  is  to  find  the  facts,  after  considering 
what  was  said  and  done  at  the  time  oijhe  alleged  dismissal,  together 
with  all  the  attending  circumstances,  concluded  that  deceased  had  neither 
been  discharged  from  nor  quit  his  job;  on  a  consideration  of  the  under- 
lying findings,  it  could  not  properly  be  held  that  this  conclusion  was  utterly 
lacking  in  support,  and  the  learned  court  below  stepped  beyond  its  authority 
under  the  statute,  when  it  undertook  to  reach  a  contrary  conclusion. 

The  issue  of  the  alleged  discharge  being  decided  against  the  employer, 
the  conclusion,  on  the  other  findings  in  the  case,  that  the  deceased  met  an 
accidental  death '  during  the  course  of  his  employment  with  defendant 
company,  follows  as  a  matter  of  course;  hence  the  court  below  erred 
in  settng  aside  such  conclusion  and  substituting  therefor  its  own  "deduc- 
tion." 

The  judgment  of  the  common  pleas  is  reversed  and  the  order  of  the 
referee,  approved  by  the  compensation  board,  is  aflfirmed. 


♦  •♦ 


SUPREME  COURT  OF  PENNSYLVANIA. 


HADDOCK 

EDGEWATER  STEEL  CO.  et  al.* 

1.   MASTER   AND   SERVANT— "COURSE   OF   EMPLOYMENTS- 
WORKMEN'S  COMPENSATION  ACT. 

A  mechanical  engineer,  employed  on  a  salary  with  no  fixed  hours  of 
service,  who  had  been  directed  to  go  to  another  city  for  information  for 
use  in  employer's  business,  and  who  on  his  return,  after  11 :30  p.  m. 
and  while  going  from  station  to  his  home  before  reporting  was  killed  by 
an  automobile,  was  injured  in  the  "course  of  his  employment,"  within 
Workmen's  Compensation  Act  June  2,  1915,  art.  3,  §  301. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment) 

♦Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  196. 
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2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 
ACT— APPEAL. 

In  considering  whether  findings  reported  by  a  referee  are  sufficient 
to  bring  a  case  within  term  "course  of  employment,"  contained  in  Work- 
men's Compensation  Act  June  2,  1915,  art  3,  §  301,  the  Supreme  Court 
will  keep  in  mind  the  liberal  construction  placed  on  such  statutory  defi- 
nition and  the  power  of  the  compensation  authorities  to  find  the  facts 
from  direct  proof,  circumstantial  evidence  or  inference. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  41 7 [7].) 

Appeal  from  Court  of  Common   Pleas,  Allegheny  County. 

Proceeding  by  Clarissa  T.  Haddock  against  the  Edgewater  Steel 
Company,  and  the  Maryland  Casualty  Company,  insurance  carrier,  for 
damages  for  the  death  of  Edwin  J.  Haddock,  a  mechanical  engineer  in 
the  employ  of  the  steel  company.  From  an  order  dismissing  an  appeal 
from  an  award  of  the  Workmen's  Compensation  Board,  defendants  ap- 
peal.   Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Moschizisker,  Walling, 
Simpson,  and  Fox,  JJ. 

Robert  A.  Applegate,  of  Sewickley,  and  Rose  &  Eichenauer,  of  Pitts- 
burgh, for  appellants. 

L.  Pearson  Scott  and  A.  Leo  Weil,  both  of  Pittsburgh,  for  appellee. 

MoscHzisKER,  J.  Edwin  J.  Haddock,  an  engineer  by  profession, 
employed  on  a  salary,  with  no  fixed  hours  of  service,  by  the  Edgewater 
Steel  Company,  defendant,  at  its  plant  in  Allegheny  county,  was  instructed 
by  the  president  of  that  corporation  to  go  to  Lowell vi He,  Ohio,  and 
examine  the  nattiral  gas  burners  in  the  open  hearth  furnaces  of  the 
Youngstown  Iron  &  Steel  Company,  for  the  purpose  of  obtaining  infor- 
mation to  be  used  in  the  construction  of  similar  burners  in  defendant's 
works.  In  pursuance  of  these  instructions.  Haddock  left  Pittsburgh  at 
midday,  April  6,  1917,  and  arrived  at  his  destination  that  afternoon.  He 
made  the  required  examination,  and  returned  to  Pittsburgh,  by  railroad, 
the  same  evening.  About  11 :30  p.  m.,  while  on  the  way  to  his  residence 
in  the  latter  city,  he  was  accidentally  struck  by  an  automobile,  at  a  strcfet 
crossing,  which  casualty  resulted  in  his  death.  Defendant  company  had 
sent  deceased  previously  on  like  trips. 

After  finding  the  material  facts  just  stated,  the  referee  concluded  that, 
at  the  time  Haddock  sustained  the  injury  which  caused  his  death,  'lie 
was  in  the  course  of  his  employment  with  the  defendant  company  within 
the  meaning  of  section  301  of  article  3  of  the  Workmen's  Compensation 
Act  of  Time  2.  1915  (P.  L.  738),"  and  awarded  compensation  to  his 
widow,  the  claimant. 

The  defendant  and  the  Maryland  Casualty  Company,  insurance  carrier, 
both  appealed  to  the  Workmen's  Compensation  Board,  which  affirmed  the 
referee.  From  this  decision  an  appeal  was  taken  to  the  court  of  common 
pleas  of  Allegheny  county,  which  affirmed  the  board.  The  present  appeal 
followed. 

[1]  As  correctly  stated  by  Chairman  Mackey  of  the  compensation 
board,  in  his  opinion  sustaining  the  award: 

"The  deceased  was  not  an  ordinary  day  laborer,  whose  duties  ceased 
upon  the  blowing  of  a  whistle  and  leaving  the  employer's  premises,  but 
was  a  skilled  and  technical  employee  receiving  sufficient  compensation  to 
enable  the  employer  to  call  for  his  contribution  of  expert  knowledge  any 
hour  of  the  day  or  night.  He  was  commissioned  to  go  to  another  city 
to  transact  business  of  importance  for  his  employer.    He  surely  was  in 
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the  course  of  his  employment  at  the  conclusion  of  that  da/s  engagement 
when  he  was  taken  to  a  train  near  Youngstown  for  the  purpose  of  re- 
turning to  Pittsburgh.  No  one  could  deny  that  he  was  in  the  course  of 
his  employment  when  on  the  train  for  his  destination — Pittsburgh.  It 
was  necessary  for  him  to  arrive  there  at  night;  had  he  gone  directly  from 
the  railroad  station  to  Oakmont,  the  site  of  the  employer's  plant,  no 
one  would  deny  that,  while  on  this  journey,  he  was  still  in  the  course  of 
his  employment.  Who,  then,  can  deny  that  he  was  in  the  course  of 
employment  when,  having  arrived  at  Pittsburgh  late  at  night,  he  did  the 
usual,  ordinary,  and  reasonable  thing  in  going  to  his  home  before  he 
reported  to  his  employer?" 

This  is  not  the  case  of  an  employee  injured,  after  regular  working 
hours,  on  the  way  to  his  home;  and  we  agree  with  the  court  below 
that  there  is  nothing  upon  the  record  to  show  Haddock  had,  at  the  time 
of  the  accident,  "ceased  to  be  active  in  the  furtherance  of  his  employer's 
business."  True,  the  facts  as  found  indicate  that  plaintiffs  husband  in- 
tended stopping  at  his  own  residence,  to  sleep  for  the  night,  before  re- 
porting the  results  of  his  trip  of  investigation  to  the  president  of  the  de- 
fendant corporation;  but,  none  the  less,  he  was  still  upon  his  employer's 
errand  and,  in  that  sense,  actually  engaged  in  the  furtherance  of  the  lat- 
ter's  business  or  affairs.  Since  deceased  was  compelled  to  return  to  the 
city  at  an  hour  when  he  could  not  at  once  communicate  with  his  superior, 
and  had  to  stay  somewhere  until  he  could  report,  he  cannot  be  charged 
with  a  departure  from  his  employer's  service  because,  when  hurt,  he  was 
going  to  his  home  for  a  lodging,  rather  than  to  an  hotel;  hence  the  find- 
ings of  the  referee  are  ample  to  sustain  the  ultimate  conclusion  upon 
which  the  award  of  compensation  rests,  to  the  effect  that  plaintiffs  hus- 
band met  his  death  by  accident  during  the  course  of  his  employment  with 
the  defendant  company. 

[2]  In  considering  the  legal  aspect  of  the  question,  whether  or  not 
the  underlying  findings  reported  by  the  referee  are  sufficient  to  bring  the 
case  within  the  definition  of  the  phrase  "course  of  employment,"  con- 
tained in  section  301,  art.  3,  of  the  compensation  act,  we  have  kept  in  mind 
the  liberal  construction  placed  upon  the  words  of  such  statutory  definition 
by  this  ceurt  in  Dzikowska  v.  Superior  Steel  Co.,  259  Pa.  578,  103  Atl.  351, 
L.  R.  A.  1918F,  888.  and  the  right  and  power  vested  in  the  compensation 
authorities  to  find  the  facts,  whether  from  direct  proof,  circumstantial 
evidence,  or  by  inference  from  other  facts.  See  Flucker  v.  Carnegie 
Steel  Co.,  106  Atl.  192,  not  yet  officially  reported. 

The  judgment  of  the  court  below  is  affirnfed. 


#•♦ 


SUPREME  COURT  OF  PENNSYLVANIA. 


McCARL  ET  AL. 
V, 

BOROUGH  OF  HOUSTON.* 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 
ACT— FINDINGS   OF  FACT— REVIEW. 
Under   Workmen's   Compensation   Act   June   2,   1915    (P.   L.   736), 

*  Decision  rendered,  Jan.  4,   1919.     106  Atl.  Rep.   104. 
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the  courts  cannot  review  the  findings  of  fact  of  the  referee  and  the 
Workmen's  Compensation  Board. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— AWARD  TO   WIDOW— RIGHTS   OF  CHILDREN. 

Under  Workmen's  Compensation  Act  June  2,  1915  (P.  L.  736), 
if  an  award  to  a  widow  ceases  before  decedent's  children  reach  16  years  of 
age  they  are  entitled  to  compensation  imtil  they  reach  that  age. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  393.) 

3.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— 'EMPLOYEE"- POLICEMAN. 

Under  Workmen's  Compensation  Act  June  2,  1915  (P.  L.  736) 
§§  103,  104,  defining  "employer"  as  synonymous  with  master  and  to  in- 
clude municipal  corporations,  and  "employee"  as  synonymous  with  servant, 
and  in  view  of  section  106,  a  borough  policeman  is  an  "employee"  of  the 
borough  within  the  act 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  364.) 

(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Employee.) 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Proceeding  by  Elizabeth  McCarl  and  others  against  the  Borough  of 
Houston  for  compensation  under  the  Workmen's  Compensation  Act. 
From  an  order  dismissing  exceptions  to  award  of  Workmen's  Compensa- 
tion Board  and  entering  judgment  for  claimants,  defendant  appeals.  Af- 
firmed. 

Argued  before  Stewart,  Moschzisker,  Frazer,  Simpson,  and  Fox,  JJ. 

George  C.  Bradshaw,  John  C.  Sherriff,  and  Alexander  P.  Lindsay, 
all  of  Pittsburgh,  and  Erwin  Cummins,  of  Washington,  Pa.,  for  ap- 
pellant. 

R.  W.  Knox  and  R.  James  Knox,  both  of  Washington,  Pa.,  for  ap- 
pellees. 

Simpson,  J.  James  A.  McCarl,  a  police  officer  of  the  borough  of 
Houston,  was  kicked  in  the  abodmen  by  a  criminal  he  was  arresting,  and 
as  a  result  thereof  died  the  next  day.  His  widow  and  three  minor  chil- 
dren made  claim  under  the  Workmen's  Compensation  Act  of  June  2, 
1915  (P.  L.  736).  The  borough  resisted  the  claim.  The  referee  and 
Workmen's  Compensation  Board  made  an  award  to  her  covering  a  period 
of  300  weeks,  and  to  the  minor  children  after  that  date  and  until  they 
severally  reached  16  years  of  age.  The  borough  appealed,  alleging  insuffi- 
cient evidence  to  sustain  the  findings  as  to  the  average  weekly  wages  of 
the  deceased;  that  the  award  to  the  widow  was  all  that  legally  could  be 
made;  and  that  a  police  officer  was  not  an  employee  within  the  meaning 
of  the  act.  The  court  below  dismissed  the  appeal  and  entered  judgment 
for  the  claimants,  and  therefrom  the  present  appeal  is  taken. 

[1.  2]  We  deddcd,  in  McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312, 
104  AU.  617,  and  the  cases  in  its  train,  that  the  courts  cannot  review  the 
findings  of  fact  of  the  referee  and  Workmen's  Compensation  Board; 
and  in  Catlin  v.  Pickett  &  Co.,  262  Pa.  351,  105  Atl.  503,  that  an  award  to  a 
widow  does  not  preclude  an  award  also  to  decedent's  minor  children,  to 
commence  when  the  award  to  the  widow  ceases,  and  continue  until  the 
children  reach  sixteen  years  of  age.  Those  decisions  dispose  of  the  first 
two  questions  raised.    The  third,  however,  has  never  been  decided  by 
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this  court,  and  the  decisions  of  the  courts  of  common  pleas  are  conflicting. 

[3,  4]  Sections  103  and  104  of  the  act  provide  as  follows: 

"Sec.  103.  The  term  'employer'  as  used  in  this  act  is  declared  to  be 
synonymous  with  master,  and  to  include  natural  persons,  partnerships, 
joint-stock  companies,  corporations  for  profit,  corporations  not  for  profit, 
municipal  corporations,  the  commonwealth,  and  all  governmental  agencies 
created  by  it 

"Sec.  104.  The  term  'employee*  as  used  in  this  act  is  declared  to  be 
synonymous  with  servant,  and  includes  all  natural  persons  who  perform 
services  for  another  for  a  valuable  consideration,  exclusive  of  persons 
whose  employmrent  is  casual  in  character  and  not  in  the  regular  course 
of  the  business  of  the  employer,  and  exclusive  of  persons  to  whom  articles 
or  materials  are  given  out  to  be  made  up,  cleaned,  washed,  altered, 
ornamented,  finished,  or  repaired,  or  adapted  for  sale,  in  the  worker's 
own  home,  or  on  other  premises  not  under  the  control  or  management 
of  the  employer." 

It  is  argued  by  appellant  that  a  policeman  is  not  ordinarily  considered 
a  "servant,'*  and  hence,  as  "employee"  is  synonjrmous  with  "servant,"  a 
policeman  is  not  an  "employee,"  and  the  borough  is  not  required  to 
make  compensation  under  the  act  But  that  argument  begs  the  question, 
and  also  reasons  in  a  circle.  It  assumes  that  a  policeman  is  not  a  servant 
within  the  meaning  of  the  act,  although  that  is  the  very  question  to  be 
determined.  It  reasons  in  a  circle,  because,  if  the  two  words  are  synony- 
mous, then  every  servant  is  an  employee,  and  every  employee  is  a  servant; 
ai)d  hence,  as  we  give  prominence  to  one  or  the  other  synonym  (though 
neither  is  entitled  to  prominence  over  the  other),  we  determine  that  a 
policeman  is  or  is  not  entitled  to  the  protection  of  the  act 

Moreover  if  the  ordinary  meaning  of  the  word  "servant"  is  to  be 
applied,,  then  "municipal  corporations,  the  commonwealth,  and  all  govern- 
mental agencies  created  by  it"  would  be  without  the  act,  for  none  of  those 
engaged  in  such  service  are  called  servants,  or  popularly  considered  as 
such.  They  are  all  called  officers  or  employees.  Yet  section  103,  above 
quoted,  includes  all  those  public  bodies.  Hence,  as  we  must  so  constme 
the  act  as  to  give  effect  to  all  of  the  words,  we  must  assume  that  the 
word  "servant"  is  not  to  be  given  the  meaning  suggested  by  appellant 
And  this  conclusion  is  borne  out  also  by  section  106  of  the  act,  which 
provides  that — 

"The  exercise  ♦  *  *  of  the  powers  and  duties  of  a  local  or  other 
public  authority  shall,  for  the  purposes  of  this  act,  be  treated  as  the 
trade  or  business  of  the  authority." 

The. error  into  which  appellant  falls  is  in  overlooking  the  fact  that  we 
are  now  dealing  with  a  statutory  definition  of  the  terms  used,  and  that  we 
cannot  import  into  them  a  dictionary  definition  thereof,  especially  as 
we  would  thereby  exclude  from  the  statutory  definition  those  who  arc 
thereby  expressly  included  within  it  The  statute  does  not  define  the 
word  "employer"  by  the  word  "master,'*  nor  the  word  "employee"  by  the 
word  "servant,"  and  sent  us  to  the  dictionary  to  find  what  "master"  and 
"servant**  means.  It  says  that  the  word  employer  as  used  in  the  act  is 
synonymous  with  master  and  includes,  inter  alia,  municipal  corporations, 
in  this  case  the  borough  of  Houston;  and  that  employee  as  used  in  the 
act  is  synonymous  with  servant,  "and  includes  all  natural  persons  who 
perform  services  for  another  for  a  valuable  consideration,"  in  this  case 
the  policeman,  James  McCarl.  Hence,  under  the  definitions  of  the  act, 
the  borough  and  James  McCarl  were  employer  and  employee;  and  as 
he  met  his  death  by  an  accident,  in  the  course  of  his  employment,  his 
widow  and  children  are  entitled  to  compensation,  under  the  act. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


1919.]         MESSER  v.  M'FRS'  LIGHT  &  HEAT  CO.    (Pa.)  791 


SUPREME  COURT  OF  PENNSYLVANIA. 


MESSER 

MANUFACTURERS'  LIGHT  &  HEAT  CO.  et  al.* 

1.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— "INJURY  BY  ACCIDENT  IN  COURSE  OF  EMPLOY- 
MENT"—"FURTHERANCE  OF  BUSINESS  OF  EMPLOYER." 
Where  engineer  during  his  vacation,  but  while  in  pay  of  and  subject 
to  employer's  call,  at  request  of  its  superintendent  went  to  inspect  a 
pumping  station,  to  increase  his  efficiency  as  an  employee,  and  was  injured 
in  automobile  accident  on  his  journey  or  his  way  homeward,  his  widow 
was  entitled  to  damages  for  his  death  as  an  "injury  by  accident  in  the 
course  of  his  employment"  and  while  "actually  engaged  in  the  furtherance 
of  the  business  or  affairs  of  the  employer,"  within  Workmen's  Compensa- 
tion Act,  art.  3,  §  301. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  375 [2].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Course  of  Employment;  Second  Series,  Furtherance  of  Business. 

2.  MASTER    AND    SERVANT— WORKMEN'S    (TOMPENSATION 

ACT— FINDINGS— CONCLUSIVENESS. 
A  finding  of  the  referee  adopted  by  the  Workmen's  Compensation 
Board  is  absolutely  conclusive  upon  the  Supreme  Court. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

Appeal  from  Court  of  Common  Pleas,  Washington  County.  » 

Proceeding  by  Frances  Messer  against  the  Manufacturers  Light  & 
Heat  Company  and  the  Hartford  Accident  &  Indemnity  (Company,  the 
insurance  carrier,  for  compensation  under  the  Workmen's  Compensation 
Act  From  an  order  sustaining  excptions  to  decision  of  Workmen's 
Compensation  Board  sustaining  an  award  of  the  referee,  claimant  appeals. 
Reversed,  and  judgment  entered  in  favor  of  claimant  for  the  amount  of  the 
award. 

Argued  before  Stewart,  Moschzisker,  Simpson,  and  Fox,  JJ. 

Victor  Braddock.  of  Harrisburg,  and  H.  D.  Hamilton  and  Clyde 
S.  Pipes,  both  of  Washington,  Pa.,  for  appellant. 

John  G.  Frazer  and  Reed,  Smith,  Shaw  &  Beal,  all  of  Pittsburgh, 
for  appellees. 

Fox,  J.  Hiram  Messer,  the  husband  of  Frances  Messer,  the  appellant^ 
was  an  engineer  in  the  employ  of  the  Manufacturers'  Light  &  Heat  Com- 
pany at  the  pumping  station  at  Waynesburg.  He  had  been  so  emplojred 
for  about  three  years  prior  to  his  death.  ()n  the  11th  day  of  July,  he 
began  his  regular  vacation  of  ten  days,  during  which  time  he  was  subject 
to  be  called  for  service  if  needed  and  was  paid  his  usual  salary.  On 
the  12th  of  Julv,  William  Nester,  the  superintendent  of  the  company, 
called  him  by  tekphone  and  requested  him  to  go  to  the  Brave  Pump  Sta- 
tion, a  place  about  18  miles  distant  from  Waynesburg,  to  inspect  this 

♦Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  85. 

Vol.  Ill— Comp.  41. 
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station.  The  purpose  of  this  instruction  by  Mr.  Nester  was  to  increase 
the  efficiency  of  Messer  as  an  employee  of  the  company  and  to  educate 
him  as  to  the  best  method  of  conducting  a  pumping  station. 

Complying  with  this  request,  Messer  left  his  home  in  Wayncsburg 
in  his  own  automobile  accompanied  by  one  Loughman,  an  assistant  en- 
gineer of  the  defendant  company.  While  on  the  road  Messer  ran  his 
automobile  into  a  bridge  over  a  creek  where  there  is  a  sharp  turn  in 
the  road,  throwing  Loughman  against  the  windshield  and  injuring  him 
so  that  he  became  unconscious.  After  this  accident,  Messer  continued  on 
the  road  for  a  short  distance  in  the  direction  of  the  Brave  Pump  Station, 
and  while  attempting  to  turn  his  machine  in  some  way  lost  control  and 
the  machine  went  over  an  embankment.  It  turned  over  falling  upon  him 
and  crushing  him  so  as  to  cause  his  death  about  5  o'clock  the  same  day. 
The  appellant  filed  her  petition  as  claimant  for  compensation  under  the 
Workmen's  Compensation  Act  of  1915  (Act  June  2,  1915  [P.  L.  736]) 
and  was  awarded  compensation  by  the  referee,  the  facts  being  found  as 
above  stated.  This  award  was  sustained  by  the  Compensation  Board, 
and,  on  appeal  by  the  defendant  to  the  court  of  common  pleas  of  Wash- 
ington county,  the  laward  of  the  Workmen's  Compensation  Board  was 
reversed  and  the  case  was  dismissed.    This  appeal  followed. 

[1,  2]  The  sole  question  presented  for  determination  is  whether,  under 
the  facts  above  stated,  Messer,  the  husband  of  the  appellant,  received 
the  injury  which  resulted  in  his  death  in  the  course  of  his  employment 
This  must  be  determined  under  the  language  of  section  301,  art  3,  of 
the  Workmen's  Compensation  Act  of  1915  (P.  L.  738),  which,  so  far 
as  it  is  material  to  this  controversy,  is  as  follows: 

"The  term  'injury  by  accident  in  the  course  of  his  employment/  as 
used  in  this  article,  *  *  *  shall  include  all  other  injuries  sustained 
while  the  employee  is  actually  engaged  in  the  furtherance  of  the  business 
or  affairs  of  the  employer,  whether  upon  the  employer's  premises  or  else- 
where." 

The  finding  of  the  referee,  which  was  adopted  by  the  Workmen's 
Compe^ation  Board  and  is  therefore  absolutely  conclusive  upon  this 
court,  was  to  the  effect  that  Messer  "was  called  by  William  Nester,  super- 
intendent of  the  defendant  company,  and  requested  to  go  to  the  Brave 
Pump  Station  and  inspect  the  station  at  this  -place,  which  place  was 
between  14  or  18  miles  distant  from  where  the  deceased  lived,  and  the 
purpose  of  the  inspection  being  for  the  education  of  the  deceased  and 
the  increasing  of  his  efficiency  in  the  service  of  the  Manufacturers'  Light 
&  Heat  Company;  and  in  pursuance  of  this  request  the  deceased  started 
on  the  road  to  the  Brave  Pump  Station  for  the  purpose  of  making  said 
inspection." 

The  referee  also  found  that  it  was  the  "policy  of  the  defendant  com- 
pany to  have  its  employees  inspect  the  different  plants  and  various  kinds 
of  work  for  the  purpose  of  education  and  better  fitting  themselves  for 
the  service  of  the  company  whenever  they  can  do  so  on  the  company's 
time,  and  the  request  of  the  deceased  on  July  12,  1916,  by  Superintendent 
Nester  was  in  pursuance  of  that  policy." 

Under  the  language  of  these  findings,  we  feel  that  the  referee  and 
the  Workmen's  Compensation  Board  correctly  determined  the  legal  ques- 
tion when  they  found  that  the  injury  sustained  by  Messer  was  incurred 
while  he  was  actually  engaged  in  the  furtherance  of  the  business  or  affairs 
of  his  employer. 

The  learned  judge  of  the  court  below  in  reversing  the  finding  and 
refusing  to  allow  the  claim  holds,  first,  that,  inasmudb  as  Messer  was 
attempting  to  turn  his  machine,  this  act  took  him  out  of  the  category  of 
engaging  in  the  employment,  and  therefore  there  could  be  no  recovery. 
We  cannot  sustain  this  view.  The  referee  does  not  find  as  a  fact  that 
Messer  was  actually  returning  home,  nor  does  he  find  what  the  purpose 
was  in  returning  home.    The  learned  judge  of  the  court  below  refers 
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to  the  testimony  of  the  widow  in  which  she  stated  that  her  husband  told 
her  that  he  had  broken  some  part  of  the  machine  when  he  ran  against 
the  bridge  and  that  he  was  attempting  to  turn  the  machine  in  order  to 
go  back  home.  We  cannot  consider  these  facts  in  determining  the  legal 
question;  but,  even  had  they  been  found  by  the  referee,  it  would  not 
change  our  view  of  the  law.  If  he  found  that  his  automobile  was  90 
injured  by  the  first  accident  that  it  was  necessary  for  him  to  return 
home,  he  still  would  have  been  acting  under  the  orders  of  his  superin- 
tendent. It  is  too  narrow  a  construction  of  the  law  to  say  that,  the 
instant  he  turned  under  such  circumstances,  he  was  no  longer  engaged 
in  the  furtherance  of  the  business  of  his  employer.  In  our  view  the 
fact  tliat  he  was  on  his  vacation  is  of  no  significance.  He  was  subject 
to  call,  he  was  paid  his  salary  during  the  time  that  he  was  on  his  vacation, 
and  he  received  the  request  from  the  superintendent  of  his  employer  with 
which  he  complied.  His  compliance  with  this  request  continued  from 
the  time  he  left  his  home  until  he  finally  returned,  and  the  fact  tfiat  he 
was  prevented  from  actually  carr3ring  out  his  purpose  to  go  on  his  way 
to  the  Brave  Pump  Station  did  not  alter  his  legal  status.  The  test  to  be 
applied  is:  Did  he  go  upon  this  mission  voluntarily  or  betause  of  the 
request  of  his  superintendent?  The  referee  finds  that  he  went  not  only 
at  the  request  of  the  superintendent,  but  in  pursuance  of  the  policy  which 
the  company  followed  with  all  its  employees.  He  was  therefore  practic- 
ally under  orders  and  in  the  performance  of  his  duty  when  he  was 
injured.  In  the  case  of  Haddock  v.  Edge  water  Steel  Co.,  105  Atl.  — 
(not  yet  officially  reported),  we  held  that  an  engineer,  who  was  sent 
to  Ohio  for  a  similar  purpose  and  was  injured  on  his  return  to  Pitts- 
burgh in  the  evening  about  11 :30  while  on  his  way  to  his  residence,  must 
be  regarded  as  still  within  the  terms  of  the  act  and  actually  engaged  in 
the  furtherance  of  business  or  affairs  of  the  employer.  We  think  the 
decision  in  this  case  is  controlling  in  the  present  case.  For  that  reason 
it  is  unnecessary  to  discuss  cases  referred  to  by  the  learned  judge  of 
the  court  belo#  in  his  opinion  setting  aside  the  award. 

The  judgment  is  reversed,  and  judgment  is  here'  entered  in  favor 
of  the  claimant  for  the  amount  of  the  award  of  the  Workmen's  Com- 
pensation Board  entered  April  16,  1917,  together  with  the  costs  of  this 
appeal. 


SUPREME  COURT  OF  PENNSYLVANIA. 


PATER 

;  .  .  ■  V. 

SUPERIOR  STEEL  CO.* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 
ACT— CONSTRUCTION. 

The  Workmen's  Compensation  Act  is  a  remedial  statute  and  is  to  re- 
ceive a  liberal  construction. 

(For  other  cases,  sec  Master  and  Servant,  Dec.  Dig.  §  348.) 

*Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  202. 
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2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT  —  CONSTRUCTION— EXTENT  OF  INJURY— "LOSS  OF 
ARM." 

Where  injury  necessitated  amputation  of  arm  below  the  elbow  resulting 
in  employee's  permanent  loss  of  use  of  his  arm,  he  was  entitled  to  com- 
pensation for  loss  of  the  arm,  rather  than  for  loss  of  hand,  under  Work- 
men's Compensation  Act,  §  306,  which  mdudes  aU  cases  of  permanent  loss 
of  members  mentioned  therein  without  regard  to  point  of  amputation  as 
well  as  in  case  of  loss  from  injury  not  requiring  anH>utation. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  385 [12].) 
(For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Loss  of  Limb.) 

Appeal  from  0>urt  of  O>mmon  Pleas,  Allegheny  County. 

Proceedings  for  compensation  by  Elmer  Pater  against  the  Superior 
Steel  0>mpany.  From  a  judgment  sustaining  an  order  of  the  Workmen's 
Compensation  Board  affirming  the  award  of  a  Referee,  defendant  appeals. 
Appeal  dismissed,  and  award  affirmed. 

Argued  before  Brown,  C  J.,  and  Fraxer  Walling,  Simpson,  and  Fox, 
JJ. 

George  Bradshaw  and  Charles  F.  Patterson,  all  of  Pittsburgh,  for  ap- 
pellant. 

Allen  Davis,  of  Pittsburgh,  for  appellee. 

Brown,  C  J.  The  right  arm  of  Elmer  Pater,  an  employee  of  the  Su- 
perior Steel  Company,  was  caught  in  one  of  its  rolls  and  badly  crushed. 
Amputation  followed,  about  an  inch  or  three-fourths  of  an  inch  below 
the  elbow.    The  referee  found  that — 

"On  account  of  the  amputation  of  the  forearm  so  near  the  elbow  joint 
and  from  the  restricted  motion  of  the  elbow  due  to  infection  and  inter- 
ference with  the  muscles  that  move  the  joint  the  claimant  has  lost  the  per- 
manent use  of  the  right  arm  for  all  practical  purposes." 

Under  this  finding  he  was  awarded  compensation  for  215  weeks.  From 
the  award  an  appeal  was  taken,  on  the  ground  that  the  compensation  should 
have  been  but  for  175  weeks,  for  the  los$  of  a  hand.  The  award  was  af- 
firmed by  the  compensation  board.  An  appeal  lollowed  to  the  court  below, 
and  from  its  order,  affirming  the  award,  there  is  this  appeal  by  the  steel 
company. 

[1,2]  The  question  before  us  depends  upon  the  proper  construction  of 
the  following  clauses  in  section  306  of  the  Workmen's  Compensation  Act  of 
June  2, 1915,  P.  L.  736. 

"For  all  disability  resulting  from  permanent  injuries  of  the  following 
classes,  the  compensation  shall  be  exclusively  as  follows :  For  the  loss  of  a 
hand,  fifty  per  centum  of  wages  during  one  hundred  and  seventy-five  weeks. 
For  the  loss  of  an  arm,  fifty  per  centum  wages  during  two  hundred  and  fif- 
teen weeks.  *  *  *  Amputation  between  the  elbow  and  the  wrist  shall  be 
considered  as  the  equivalent  of  the  loss  of  a  hand,  and  amputation  between 
the  knee  and  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of  a 
foot.  Amptitation  at  or  above  the  elbow  shall  be  considered  as  the  loss  of 
an  arm,  and  amputation  at  or  above  the  knee  shun  be  considered  as  the  loss 
of  a  leg.  Permanent  loss  of  the  use  of  a  hand,  arm,  foot,,  leg,  or  eye  shall 
be  considered  as  the  equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg,  or 
eye." 

The  contention  of  appellant  is  that,  as  ^  arm  was  amputated  between 
the  elbow  and  wrist,  the  claimant  lost  only  a  hand  under  the  statute,  and 
was  therefore  entitled  to  compensation  for  but  175  weeks.    The  act  is  reme- 


Digitized  by  VjOOQIC 


1919.]  RIDDBLL  v.  PENNSYLVANIA  R.  CX).    (Pa.)  795 

dial  and  is  to  receive  a  liberial  construction.  Quinn  v.  FideHty  Beneficial 
Ass'n,  100  Pa.  382;  Poor  District  of  Huntingdon  Township  v.  Poor  District 
of  New  Columbus  Borough,  109  Pa.  579;  Commonwealth  v.  Shaken,  215  Pa. 
595,  64  AtL  797;  Jones  v.  Beale,  217  Pa.  182,  66  AtL  2S4.  But  aside  from 
this  under  the  fact  found  by  the  referee,  the  express  words  of  the  stat- 
ute called  for  the  award  made  to  the  claimant  He  had  permanently  lost 
the  use  of  his  arm.  While  the  act  declares  that  amputation  at  any  point 
between  the  elbow  and  wrist  shall,  ipso  facto,  be  considered  the  equivalent 
of  the  loss  of  a  hand,  it  further  provides,  in  the  same  clause,  that  per- 
manent loss  of  the  use  of  an  arm  shall  be  equivalent  of  its  loss.  This 
can  have  but  one  meaning,  and  that  is  the  permanent  loss  of  the  use  of 
an  arm,  with  or  without  amputation,  resulting  from  injuries 
sustained  by  a  workman,  shall  be  the  equivalent  of  the  actual  loss  of  the 
arm.  If  in  the  present  case  there  had  been  no  amputation,  but  the  arm 
had  been  so  crushed  as  to  hang  permanently  useless  at  the  side  of  the 
claimant,  could  his  right  to  compensation  for  215  weeks,  be  questioned? 
The  finding  of  the  referee  is  that,  as  the  result  of  the  injuries  which  he 
sustained  in  the  course  of  his  employment,  he  has  permanently  lost  the 
use  of  his  arm,  and  the  amputation  which  necessarily  followed  is  not  a 
determinipg  factor  in  fixing  the  basis  upon  which  compensation  is  to  be 
allowed.  This  was  the  correct  view  of  the  learned  court  below,  as  ex- 
pressed in  the  following  construction  which  it  placed  upon  the  words  of 
the  statute: 

'They  were  intended  to  cover  or  include  all  cases  wherein  there  is 
a  permanent  loss  of  the  use  of  the  entire  member  mentipned  in  the  act, 
without  regard  to  the  point  of  amputation,  as  well  as  cases  wherein  such 
loss  is  sustained  from  injuries  not  requiring  amputation." 

Appeal  dismissed,  and  award  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


RIDDELL 

V. 

PENNSYLVANIA  R.  CO.* 

2.  MASTER    AND    SERVANT-^WORKMEN'S    COMPENSATION 
ACT— RECEIPT  OF  BENEFITS  FROM  RELIEF  ASSOCIA- 
,    TIONS-EFFECT. 

Workmen's  Compensation  Act,  June  2,  1915  (P.  L.  736)  art  2,  §  204, 
providing  that,  contracts  to  the  contrary  notwithstanding,  receipt  of  bene- 
fits from  relief  associations  shall  not  bar  recovery  of  damages  by  action 
at  law,  applies  only  to  accidents  hs4>pening  after  January  1,  1916,  as  it  ma- 
terially limits  substantive  rules  of  law  applicable  to  personal  injury  from 
negligence  and  announces  a  new  public  policy. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  349.) 

Appeal  from  Court  of  Common  Pleas,  Butler  County. 
Trespass  by  James  Lesile  Riddell,  by  his  next  friend,  James  B.  Rid- 
dell,  against  the  Pennsylvania  Railroad  Company  to  recover  damages  for 

♦Decision  rendered,  Jan.  4,  1919.    106  Atl.  Rep.  80. 


Digitized  by 


Google 


796  3  WORKMEN'S  COMPENSATION  L.  J.    (Pa.)  [June, 

personal  injuries.    V^erdict  and  judgment  for  plain tiflF  lor  $14,222^0,  and 
defendant  appeals.    Reversed,  and  judgment  entered  for  defendant 

Argued  before  Stewart,  Moschrisker,  Frazcr,  Simpson,  and  Fox,  JJ. 

Thomas  H.  Green,  of  Bulter,  for  appellant 
James  M.  Galbreath,  of  Butler,  for  appellee. 

MoscHziSKER,  J.  [1]  James  L,  Riddell,  an  employee,  of  the  Penn- 
sylvania Railroad  Company,  on  June  4,  1912,  when  but  18^  years  of 
age,  made  written  application  for  membership  in  the  lattcr's  relief  as- 
sociation, and  was  duly  accepted.  November  8,  1912,  while  engaged  in 
the  performance  of  his  regular  duties,  he  was  seriously  injured.  Oc- 
tober 24,  1914,  suit  was  brought  in  the  court  below,  plaintiff  alleging  that 
his  injuries  were  due  to  neglignce  by  defendant.  Upon  the  trial,  Rid- 
del expressly  elected  to  proceed  at  common  law  and  not  under  the  fed- 
eral statutes.  Defendant  proved,  by  documentary  evidence,  plaintiff's 
contract  of  membership  wiUi  its  relief  association  and  that  after  the  ac- 
cident, he  had  accepted  benefits  therefrom,  in  accordance  with  the  rules 
and  regulations  thereof,  for  a  period  covering  almost  two  years,  amount- 
ing m  the  aggregate  to  $527.  Oh  this  proof  defendant  requested  bind- 
ing instructions  in  its  favor,  which  were  declined.  Plaintiff  recovered 
a  substantial  verdict  upon  which  judgment  was  entered.  Defendant 
moved  for  judgment  n.  o.  v.,  and,  upon  its  refusal,  took  this  appeal. 

Young  Riddel  was  over  18  and  under  21  years  of  age  when  he  joined 
defendants-  beneficial  association,  also  at  the  time  of  the  accident  and 
during  the  period  of  his  acceptance  of  benefits;  but  the  Act  of  June  24, 
1897,  P.  L.  204,  provides: 

"It  shall  be  lawful  for  minors,  who  have  attained  the  age  of  eighteen 
years,  to  make  all  needful  contracts  to  become  members  of  fraternal  and 
beneficial  societies  lawfully  organized  and  d<5ing  business  under  the  laws 
of  this  commonwealth." 

Defendant's  association  is  such  a  society. 

Had  plaintiff  been  of  full  age  when  he  accepted  the  relief  benefits, 
under  the  then  established  law  of  Pennsylvariia,  tiiis  would  have  released 
his  right  to  recover  damages,  and  effectually  barred  his  action;  but  the 
court  below  decided  that,  since  he  was  then  still  a  minor,  notwithstanding 
the  act  of  1897,  supra,  and  the  terms*  of  his  contract  of  membership  in 
defendant's  relief  association,  his  acceptance  of  such  benefits  could  not 
have  that  effect  The  correctness  of  his  conclusion  is  the  controlling 
question  for  decision  on  the  present  appeal. 

It  will  be  noticed  that  the  act  of  1897,  supra,  authorizes  minors  over 
18  years  of  age,  to  make  all  "needful"  contracts  to  enable  them  to  be- 
come members  of  benficial  associations.  The  word  "needful"  means 
"necessary,  requisite,  essential,  indispensable,"  Soule's  Dictionary  of 
English  Synonyms. 

No  one  could  become  a  member  of  the  relief  association  of  defend- 
ant company  without  entering  into  a  written  contract  similar  to  the  one 
executed  by  the  plaintiff  in  this  case,  and  this  contract  expressly  provides 
th^t  the  acceptance  of  benefits  from  such  association,,  "for  injury  or 
death,  shall  operate  as  a  release  of  all  claims  for  damages  against  said  . 
company,  arising  from  such  injury  or  death,  which  could  be  made  by  or 
through"  the  member;  but  the  court  below  decided,  in  substance,  that, 
since  the  contract  here  in  question  did  not  pretend  to,  and  could  not 
validly,  release  damages  for  prospective  personal  injury,  and  since  the 
act  10 f  1897  did  not  expressly  authorize  minors  to  execute  a  release  of 
damages  at  any  time,  even  after  an  accident,  the  release  depended  upon 
in  the  present  case  could  not  prevail. 

The  conclusion  of  the  court  below  practically  deprives  the  act  of 
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1897,  supra,  of  its  real  purpose,  which  is  to  give  legal  capacity  to  minors, 
over  18  years  of  age,  to  make  contracts  required  of  them  m  becoming 
members  of  fraternal  and  benficial  societies;  in  other  words,  the  plain 
intent  of  the  act  is  to  put  such  minors  on  a  par  with  adults  in  respect  to 
the  class  of  contracts  therein  contemplated. 

Long  prior  to  the  date  of  the  statute  under  consideration,  we  had 
passed  upon  the  effect  of  contracts  such  as  the  one  we  are  now  dealing 
with  and  held  that  there  was  nothing  illegal  or  against  public  policy  ei- 
ther in  their  terms  or  operation;  moreover,  we  had  especially  sustained 
the  validity  of  the  provision  as  to  the  acceptance  of  benefits  releasing 
damages,  and  determined,  when  in  any  suit  it  was  shown  that  such  bene- 
iits  had  been  paid  to  and  accepted  by  an  injured  plaintiff,  the  defendant 
would  be  entitled  to  binding  instructions  in  its  favor  (see  Johnson  v.  P. 
&  R.  R.  R.  Co.,  163  Pa.  127.  29  Atl.  854;  Ringle  v.  Penna.  R.  R.  Co.,  164 
Pa.  529,  30  Atl.  492,  44  Am.  St  Rep.  628),  aU  of  which  matters  of  law 
we  must  assume  were  known  to  the  Legislature  when  it  passed  the  en- 
abling act  of  1897,  supra. 

Counsel  for  plaintiff  admits  that  the  contracts  in  the  Johnson  and 
Ringle  Cases,  supra,  were  practically  "identical  in  form"  with  the  one 
before  us;  and,  in  fact,  so  far  as  the  authorities  show,  this  form  seems 
to  be  a  standard  one  used  by  all  such  beneficial  associations,  the  validity 
thereof  having  been  upheld  in  numerous  jurisdictions.  See  26  Cyc.  1096. 
All  the  cases  seem  to  go  on  the  same  theory,  that  "it  is  not  the  signing  of 
the  contract,  but  the  acceptance  of  benefits  after  the  accident,  which 
constitutes  the  release."  26  Cyc  1097;  Pennsylvania  cases  already  cited; 
Reese  v.  Pa.  R.  R.  Co.-,  229  Pa.  340,  343,  78  Ati.  851;  Hogarty  v.  P.  & 
R.  R.  R.  Co.,  255  Pa.  236,  245,  99  Atl.  741.  Why  does  the  acceptance  of 
such  benefits  constitute  a  release?  Because,  and  only  because,  the  con- 
tract which  one  must  sign  in  order  to  become  a  member  of  a  railroad 
beneficial  association  (and  which  the  Legislature  of  Pennsylvania,  by 
the  act  of  1897,  supra,  gave  the  present  plaintiff  legal  capacity  to  execute 
and  become  bound  by)  so  provides.  In  other  words,  if  it  were  not  that 
the  contract  of  membership  expressly  stipulates  the  acceptance  of  bene- 
fits, after  an  accident,  shall  operate  as  a  release  of  the  company's  lia- 
bility for  damages,  such  acceptance  would  not  have  that  effect;  hence, 
since  it  was  necessary  for  the  plaintiff  to  sign  the  contract  in  order  to 
become  a  member  of  the  defendant's  relief  association,  he  is  bound  by 
its  terms  to  the  same  extent  as  the  adult  members  of  that  organization, 
and  the  court  below  erred  in  deciding  otherwise. 

[2,  3]  In  cases  of  personal  injury  arising  through  negligence,  the 
Workmen's  Compensation  Act  of  June  2,  1915,  P.  L.  736,  by  section  204, 
art.  2*  provides  that*  contracts  to  the  contrary  notwithstanding  the  re- 
ceipt of  benefits  from  relief  associations  shall  not  bar  recovery  of  dam- 
ages by  action  at  law.  Of  course,  such  a  provision  can  be  sustained  only 
as  an  exercise  by  the  Legislature  of  its  right  to  declare  the  public  policy 
of  the  state,  and,  in  the  present  instance,  it  constitutes  a  pronouncement 
of  public  policy  upon  the  subject  in  hand  different  from  that  previously 
announced  in  our  cases;  but,  as  stated  by  us  in  Enders  v.  Enders,  164  Pa. 
266,  271,  30  Atl.  129,  27  L.  R.  A.  56,  44  Am.  St  Rep.  598  (speaking  of  the 
validity  of  a  contract),  "Public  policy,  in  the  administration  of  the  law 
by  the  courts,  is  essentially  different  from  what  may  be  public  policy  in 
the  view  of  the  Legislature" — with  the  latter  it  may  be,  and  often  is, 
nothing  more  than  expediency^' ;  but  with  the  former,  it  must,  and  may 
only,  be  a  reliance  upon  "consistency  with  sound  policy  and  good  morals 
as  to  the  consideration  or  thing  to  be  done." 

The  act  of  1915,  suprar  which  applies  only  to  accidents  happening 
after  January  1,  1916,  materially  altered  the  substantive  rules  of  law  ap- 
plicable to  cases  of  personal  injuries  arising  through  negligence,  since 
the  statute  largely  abolished  the  defense  of  contributory  negligence  and 
entirely  struck  down  the  defenses  of  assumption  of  risk  and  negligence 
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of  a  fellow  employee  (section  201,  art  2,  P.  L.  737);  these  material 
changes  called  for  a  new  pronomicement  of  public  policy  applicable  to 
the  novel  conditions  thus  created,  and,  no  doubt,  the  recent  legislative 
declaration  is  attributable  thereto.  Sudk  being  the  inducing  reasons  foi 
the  pronouncement  of  1915,  the  latter  cannot  upon  any  justifiable  theory 
be  made  to  affect  cases  arising  under  the  old  Law. 

In  the  Johnson  and  Ringle  Cases,  supra,  we  sustained  the  validity 
of  contracts  such  as  the  one  now  before  us,  upon  the  express  grounds, 
inter  alia,  that  they  insured  benefits  to  injured  employees,  not  only  in 
instances  where  recovery  could  be  had  at  law,  but  in  a  ''wider  field" 
where  there  was  no  liability,  i.  e.,  in  caises  of  contributory  negligence,  as- 
sumption of  risk,  and  negligence  on  the  part  of  fellow  employees.  Un- 
der the  law  as  it  then  stood,  we  felt,  and  said,  that  the  working  out  of 
these  contracts  was  not  inconsistent  with  sound  policy  or  good  morals. 
Since  then,  however,  taking  into  consideration  the  changes  in  the  law 
made  by  the  act  of  1915,  supra,  the  Legislature  has,  in  effect,  declared 
that  it  is  inexpedient  and  against  public  policy  to  enforce  these  con- 
tracts, so  far  as  th^  stipulate  for  a  rdease  from  damages  by  the  ac- 
ceptance of  benefits  thereunder,  and  that  all  such  releases  "shall  be  void." 
But,  as  previously  suggested,  this  declaration  has  no  applicability  to  the 
present  case,  which  arose  under  and  was  subject  to  the  old  law,  before 
it  was  so  radically  changed  by  the  act  of  1915,  supra. 

On  its  facts,  the  case  at  bar  is  a  hard  dne,  and  the  writer  cannot  re- 
frain from  expressing  regret  that  this  court  is  forced  to  enter  the  order 
about  to  be  made;  but  we  must  administer  the  law  as  we  find  it,  and 
thereunder  plaintiff  had  no  legal  right  to  recover  the  damages  which  the 
jury  awarded  him ;  on  the  contrary,  binding  instructions  should  have  been 
given  for  defendant 

The  second  assignment  of  error,  which  complains  of  the  refusal  to 
enter  judgment  non  abstante  veredicto,  is  sustained;  the  judgment  is 
reversed  and  here  entered  for  defendant 


SUPREME  COURT  OF  PENNSYLVANIA. 


WOLFORD 

V. 

GEISEL  MOVING  &  STORAGE  CO.* 

1.  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— FINDINGS  OF  REFEREE— REVIEW. 

The  Supreme  Court  may  review  the  ultimate  or  controlling  findings 
of  the  referee  of  the  Workmen's  Compensation  Board,  when  the  material 
Underlying  facts  indicate  the  character  of  the  evidence  upon  which  Ae 
ultimate  or  controlling  findings  rest 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  417[7].) 

2.  MASTER    AND     SERVANT— WORKMEN'S    COMPENSATION 

ACT— EVIDENCE. 

In  a  proceeding  for  con^>ensation  for  death  of  plaintiff's  husband, 
a  piano  mover,  award  of  damages  by  referee  and  Workmen's  Compensa- 

♦Decision  rendered,  Jan-  4,  1919.    105  AtL  Rep.  831. 
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tion  Board,  approved  by  court  of  common  pkas  on  ground  that  deccyased 
died  from  an  abscess  brought  about  by  violent  exertion  and  strain  and 
resulting  pneumonia,  held  sustained  by  the  evidence. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  405(4].) 

3,  MASTER    AND    SERVANT— WORKMEN'S    COMPENSATION 

ACT— DISTRIBUTION  OF  AWARD. 

An  award  to' a  widow  does  not  preclude  an  award  also  to  the  minor 
children  of  the  deceased  employee. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  388.) 

Appeal  from  Court  of  Common  Pleas,  Cambria  County. 

Trespass  bv  Annie  May  Wolf ord  against  the  Geisel  Movii^  &  Stor- 
age Company  for  compensation  under  the  Workmen's  Compensation  Act 
The  Workmen's  Compensation  Board  affirms  a  referee's  award  of  com- 
pensation, and  from  a  judgment  dismissing  an  appeal  from  the  Board's 
order,  defendant  appeals.    Affirmed. 

Argued  before  Brown,  C.  J.,  and  Stewart,  Frazer,  Walling,  Simpson, 
and  Fox,  JJ. 

George  C  Bradshaw,  John  C  Sherriff,  and  Alexander  P.  Lindsay, 
all  of  Pittsburgh,  and  Evans  &  Evans,  of  Ebensburg,  for  appellant 
George  E.  Wolfe,  of  Johnstown,  for  appellee. 

Fox,  J.  Dorsey  Wolford  was  in  the  empk>y  of  the  Geisel  Moving 
&  Storage  Company,  the  appellant  His  duty  consisted  larpely  in  the 
moving  of  pianos.  On  May  4,  1917,  he  was  engaged  in  moving  a  piano 
about  4:30  in  the  afternoon.  He  had  the  assistance  of  two  other  men. 
U]^n  his  return  home  that  evening  he  complained  to  his  wife  of  severe 
pain  in  l^s  back.  On  the  next  day.  May  5th,  he  told  Miss  O'Conner,  an 
empk>vee  of  the  Geisel  Moving  Company,  that  he  thought  he  had  injured 
himself  in  moving  a  piano  die  day  before.  He  also  made  a  similar 
complaint  when  he  subsequently  consulted  a  physician.  He  continued  to 
work  at  his  customary  empk>yment  until  noon  of  May  13th,  when  he  was 
obliged  to  give  up  work.  A  physician  was  called  and  found  that  he  was 
suffering  with  severe  pain  in  the  right  side  extending  down  through  the 
abdomen  to  the  leg.  On  May  16th,  on  the  advice  of  his  attending  physi- 
cian, he  was  sent  to  a  hospital  where  he  died  on  May  20th. 

About  a  week  after  his  death  the  body  was  exhumed  and  a  post  mor- 
tem held.  This  disclosed  a  narrowing  in  one  place  of  the  intestines;  the 
lungs  showed  solidification,  due  to  pneumonia.  An  abscess  was  found 
under  the  right  kidney,  containing  pus,  which  upon  examination  showed 
streptococci  and  staphylococci  bacteria;  the  lungs  showed  the  same  organ- 
ism, but  no  pneumonia  cocci  were  found. 

The  referee  of  the  Workmen's  Compensation  Board,  in  addition  to 
the  facts  already  stated,  fotmd  that  the  death  of  Wolford  was  caused  by 
abscess,  and  pneumonia  which  resulted  from  abscess;  that  this  abscess 
was  brought  about  by  the  violent  exertion  and  strain  incident  to  the  lifting 
of  the  piano  on  Mav  4,  1917.  The  referee  having  found  these  facts  made 
an  award  to  Mrs.  Annie  May  Wolford,  claimant,  and  against  the  Geisel 
Moving  &  Storage  Company,  defendant,  of  compensation  for  herself 
and  cinldren  for  a  period  of  300  wedcs,  as  provided  in  article  3,  section 
307,  clause  6,  of  the  Workmen's  Compensation  Law  (P.  L.  1915,  p.  736), 
and  thereafter  tmtil  the  youngest  diild  shall  have  reached  the  age  of  16 
years,  as  provided  by  clause  1  of  the. above  attide  and  section,  to  be 
computed  on  an  average  weekly  wage  of  $20. 

On  appeal  to  the  Woricmen's  Compensation  Board  that  board  sus- 
tained the  findings  of  fact  and  law  of  Uie  referee  and  dismissed  the  ^h 
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peal.    An  appeal  from  this  award  was  taken  to  the  court  of  common  pleas 
of  Cambria  county,  and  the  court  in  an  opinion  filed  dismissed  the  ap- 
peal.   From  that  decision  of  the  lower  court  this  appeal  was  taken. 
The  appellant  suggested  three  questions  for  our  consideration: 

(1)  Was  there  sufficient  legal  evidence  to.  sustain  the  finding  of  fact 
by  the  referee  that  the  claimant's  husband  came  to  his  death  as  a  result 
of  the  accident  suffered  by  him  on  May  4,  1917? 

(2)  If  compensation  is  payable  to  the  widow  for  300  weeks,  is  each 
child  under  16  entitled  to  compensation  after  300  weeks  until  it  became 
16? 

(3)  If  the  children  are  entitled  to  compensation,  do  they  take  under 
clause  1  or  clause  9  of  section  307  of  the  Workmen's  Compensation  Act, 
and  to  whom  is  the  award  payable? 

[1,  2]  While  it  is  true  as  urged  that  this  court  may  review  the  ulti- 
mate or  controlling  findings  of  the  referee  of  the  board  when  the  ma- 
terial underlying  tindings  indicate  the  character  of  the  evidence  upon 
which  the  ultimate  or  controlling  findings  rest,  we  cannot  find  that  ei- 
ther the  referee,  the  Workmen's  Compensation  Board,  or  the  learned 
judge  of  the  court  below  committed  any  error  in  making  the  award  of 
compensation.  The  learned  counsel  for  the  appellant  argues  that  the 
fact  that  Dorsey  Wolford  met  with  an  accident  on  May  4,  1917,  and  that 
the  accident  in  question  caused  the  abscess,  is  utterly  unsupported  by  the 
testimony.  The  principal  ground  of  complaint  is  that  the  declarations 
made  by  Dorsey  Wolford  on  the  day  of  the  acddent,  shortly  after  it 
occurred,  and  the  day  after  the  accident,  arc  hearsay  evidence  and  can- 
not be  considered.  It  is  not  necessary  for  us  to  decide  in  the  case  at  bar 
that  these  declarations  are  admissible  as  part  of  the  res  gestaee.  In  a 
number  of  the  other  states  the  courts  have  held  that  where,  as  in  the 
present  case,  the  condition  is  a  cotitinuing  one,  such  declarations  are  un- 
designed incidents  of  the  particular  litigated  act  and  are  admissible  as  il- 
lustrative of  such  act. 

■  The  test  which  has  been  applied  in  Pennsylvania  heretofore  with  re- 
ference to  declarations  of  this  character  is  that  they  must  practically  be 
contemporaneous  with  the  act  itself.  The  fact  that  there  is  a  casual 
connection  between  the  act  itself  and  the  subject-matter  of  the  declara- 
tions cannot  be  restored  to  as  offering  a  basis  for  the  admission  of  the 
declarations.  In  Bausbach  v.  Reiff,  244  Pa.  559,  91  Atl.  224,  L.  R.  A. 
1915D,  785,  Ann.  Cas.  1915C.  421,  we  held  that  incidents  of  this  char- 
acter more  or  less  separated  in  time  from  the  oringinal  act  could  be  re- 
ceived. In  Van  Eman  v.  Fidelity  &  Casualty  Co.,  201  Pa.  537,  51  Atl. 
177,  declarations  of  a  similar  character  made  to  the  wife  of  the  decedent 
were  admitted  in  evidence,  and  the  propriety  of  this  ruling  was  chal- 
lenged in  this  court  We  held  that  the  judgment  should  not  be  reversed 
because  of  the  admission  of  these  declarations,  inasmuch  as  another  wit- 
ness, who  was  competent,  testified  to  the  same  facts.  In  the  recent  case 
of  McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312,  104  Atl.  617,  in  dis- 
cussing the  question  of  proof  in  a  workmen's  compensation  case,  we  held 
that  in  claims  made  under  this  statute  liberality  in  the  admission  of  proof 
and  the  inferences  reasonably  to  be  drawn  therefrom  were  to  be  kept 
clearly  in  mind;  but  we  also  held  that  the  referee  and  the  Workmen's 
Compensation  Board  have  no  right  to  find  material  facts  on  hearsay  testi- 
mony alone,  but  that  the  findings  must  rest  upon  such  relevant  and  com- 
petent evidence  of  sound  probative  character  as  remains  after  excluding 
from  consideration  the  hearsay  testimony,  whether  such  testimony  be  ei- 
ther circumstantial  or  direct. 

Applying  this  test  to  the  case  at  bar,  is  it  possible  to  sustain  the  find- 
ings of  tiie  referee  and  compensation  board,  without  resorting  to  a  con- 
sideration of  the  decalarations  above  referred  to? 

Wolford  was  up  to  the  4th  day  of  May,  1917,  a  man  of  good  health 
and  great  strength.     On  that  day  he  was  engaged  in  the  operation  of 
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moving  a  heavy  piano.  His  suffering  -dated  from  that  time  until  his 
death.  He  continued  to  work  until  May  11th,  at  noon,  when  he  was 
obliged  to  give  up  because  of  his  being  incapacitated.  His  physician 
found  that  he  was  suffering  with  severe  pain  in  his  right  side,  extending 
down  through  the  abdomen  into  the  leg.  After  his  death  an  autopsy  was 
held,  and  it  was  found  that  he  had  an  abscess  under  the  right  kidney, 
and  that  this  abscess  had  produced  the  pneumonia  which  caused  his 
death.  His  physician  reported  the  cause  of  his  death  as  perinephritic 
abscess,  due  to  the  injury  received  in  moving  a  piano  May  4,  1917 — 
abscess  followed  by  localized  peritonitis.  This  report  was  made  to  the 
bureau  of  vital  statistics  of  Pennsylvania.  Dr.  Emlen  Jones,  who  was 
acting  for  the  insurance  company  that  carried  the  insurance  for  the  ap- 
pellant, testified,  as  stated  in  the  opinion  of  the  Workmen's  Compensa- 
tion Board,  that  the  abscess  was  the  result  of  an  injury,  and  that  the 
abscess  could  not  have  originated  from  any  natural  cause.  This  claim 
of  circumstances,  therefore,  justified  the  inference  that  the  accident  pro- 
duced the  abscess,  and  that  the  abscess  caused  the  pneumonia  which  re- 
sulted in  the  death  of  Wolford. 

In  our  view,  therefore,  the  findings  of  the  referee  and  the  Compensa- 
tion Board  were  justified,  and  the  learned  judge  of  the  court  below  com- 
mitted no  error  in  dismissing  the  appeal. 

[3]  The  other  questions  raised  by  the  assignments  have  been  dis- 
posed of  in  the  case  of  Catlin  v.  Pickett  &  Co.,  262  Pa.  351.  105  Atl.  503. 
It  is  there  held  that  an  award  to  a  widow  does  not  preclude  an  award 
also  to  the  minor  children  of  the  decedent 

The  judgment  is  therefore  affirmed. 


♦  •» 
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GEORGIA  CASUALTY  CO. 

V. 

GRIESENBECK  bt  ux.    (No-  6042.)* 

1.*  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— SUIT  TO  CANCEL  AND  ANNUAL  ORDER  AND 
AWARD. 

A  suit  by  insurer  under  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246 
to  annul  and  cancel  an  award  of  the  Inndustrial  Accident  Board 
made  under  article  5246-14,  is  not,  strictly  speaking,  an  appeal,  and  the 
trial  is  de  novo;  the  efiFect  being  similar  to  that  of  an  appeal  from  the 
justice  court  judgment. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  417[1]. 

2.  MASTER  AND  SERVANT— WORKMEN'S  COMPENSATION 
ACT— ACTION  TO  SET  ASIDE  AWARD— AMOUNT— JURIS- 
DICTION. 

Where  an  insurer  biings  a  suit  to  set  aside  the  findings  and  award 
of  the  Industrial  Accident  Board  under  Vernon's  Ann.  (5v.  St.  Supp. 
1918,  art  5246—44,  the  issue  to  be  tried  is,  not  the  collection  of  the  sum 

♦Dcdsion  rendered,  March  12, 1919.    210  S.  W.  Rep.  273.  ' 
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of  weekly  payments  due  under  the  award,  but  the  determinaHon  of  the 
full  amount  of  insurer's  liability  that  might  be  recovered  under  article 
5246—14  and,  where  such  amount  is  in  excess  of  $500,  the  district  court 
has  jurisdiction. 

(For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  296.) 

Appeal  from  District  Court,  Bastrop  County;  R,  J.  Alexander,  Judge. 

Proceeding  by  A.  Griesenbeck  and  wife  for  an  award  for  the  death 
of  their  son,  A.  C.  Griesenbeck,  while  an  employee  of  the  Bastrop  Water, 
Light  &  Ice  Company,  before  the  Industrial  Accident  Board  in  which  an 
award  was  made  against  the  insurer  C^eorgia  Casualty  Company,  whidi 
filed  an  original  petition. in  the  district  court  to  cancel  and  annul  the 
order.  From  a  judgment  dismissing  the  suit  for  want  of  jurisdiction, 
plaintiff  appeals.    Reversed  and  remanded  for  new  trial 

Orgain*  Butler  &  Bolinger  and  Y.  D.  Carroll,  all  of  Beaumount  for 
appellant. 

Maynard  &  Maynard,  of  Bastrop,  for  appellees. 

Nature  and  Result  of  the  Suit 

Jenkins^  J.  We  copy  from  appellant's  brief,  as  follows : 
On  August  25,  1917,  the  Georgia  Casualty  Company  ^ed  its  first  ori- 
ginal petition,  alleging  that  it  was  a  corporation,  organized  under  the 
laws  of  the  state  of  Georgia,  that  it  had  a  permit  to  do  business  in  the 
state  of  Texas,  that  the  defendants  resided  in  Bastrop  county,  alleging, 
among  other  things,  that  on  the  28th  day  of  March,  1917,  A.  G  Griesen- 
beck, the  son  of  the  appellee  here,  was  killed  in  the  town  of  Bastrop, 
Tex.;  that  he  was  employed  by  the  Bastrop  Water,  Light  &  Ice  Com- 
pany; that  said  company  was  a  subscriber  under  the  terms  of  the  Em^ 
ployers'  Liability  Act  of  the  State  of  Texas  [Acts  33d  Leg.  c.  179  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914*  arts.  5246h-5246zzzz)  ] ;  that  the  mother 
and  father  of  the  said  A.  C  Griesenbeck  filed  a  claim  with  the  Industrial 
Accident  Board  for  compensatory  insurance;  that  on  the  27th  of  July, 
1917,  said  board  entered  an  order  to  the  effect  that  the  legal  benficiaries 
of  A.  C  Griesenbeck,  deceased,  jwere.  entitled  to  receive  of  and  from 
the  (leorgia  Casualty  Company  compensation  for  the  death  of  said  A.  C. . 
Griesenbeck  at  the  rate  of  $6.92  per  week  for  a  period  of  360  weeks  from 
the  date  of  accident.  The  said  Georgia  Casualty  Company,  in  its  peti- 
tion, prayed  that  said  order  be  canceled  and  annulled. 

"Thereafter  defendant,  on  February  4,  1918»  filed  its  original  an- 
swer, and  among  other  pleas,  filed  a  plea  to  the  jurisdiction  of  the  dis- 
trict court,  alleging  that  it  appeared  from  plaintiff's  petition  that  the 
amount  of  the  controversy,  exdusive  of  interest,  amounted  to  less  than 
five  hundred  dollars  ($500.00) ;  and  the  court,  on  a  hearing  of  the  plea 
to  the  jurisdiction^  in  all  things  sustained  same*  and  dismissed  plaintiff's 
suit.  The  plaintiff  then  and  there  excepted,  the  same  being  entered  Feb- 
ruary 5,  1918.  Thereafter  plaintiff's  motion  for  a  new  trial,  filed  Febru- 
ary 7,  1918,  was  overruled  February  7,  1918.  Plaintiff  then  and  there  ex- 
cepted, giving  notice  in  open  court  of  appeal  to  the  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  of  Texas.  In  due  time  plaintiff 
filed  an  appeal  bond,  February  28,  1918;  and  this  cause  is  now  duly  and 
properly  before  this  court-" 

Opinion. 

There  may  be  some  question  whether  this  case  arose  under  the  ori- 
ginal Workmen's  Compensation  Act,  or  under  the  amended  act.  Ap- 
pelles,  in  their  brief,  state  that  the  same  is  immaterial*  and  we  will  ac- 
cept that  view  of  the  case. 

As  will  be  seen  from  the  foregoing  statement  of  the  nature  and  re- 
sult of  this  case^  but  one  question  is  here  involved,  and  that  is  as  to  the 
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jurisdiction  of  the  district  court  to  try  this  case.  It  is  the  contention  of 
the  appellees  that  the  district  court  had  no  jurisdiction,  for  the  reason 
that  the  weekly  amounts  allowed  by  the  board  did  not  at  the  time  of  the 
trial  aggregate  as  much  as  $500.  In  support  of  their  contention,  they 
cite  articles  5246—14,  5246—44,  Revised  Statutes  of  1918;  Roach  v.  Em- 
ployers' Ass'n,  195  S.  W.  328;  Tex.  Employers*  Ass'n  v.  Bryan,  198  S. 
W.  342;  Surety  Co.  v.  Stubbs,  199  S  W.  343;  Jones  v.  Dodd,  192  S.  W. 
1134;  Ins.  Co.  v.  English,  70  S.  W.  440. 

In  the  cases  against  Employers'  Association  above  cited,  it  was  iield 
that  the  amount  in  controversy  was  the  aggregate  amount  of  the  weekly 
payments  due  at  the  time  of  the  trial,  under  the  award  made  by  the 
board.  These  cases  involved  the  same  principle  decided  in  Jones  v. 
Dodd  and  Insurance  Co.  v.  English,  supra. 

In  the  case  of  Insurance  Co.  v.  English,  a  policy  had  been  issued  pay- 
able in  annual  installments.  Some  of  these  mstallments  were  past  due 
and  unpaid  when  the  suit  was  tried.  The  court  properly  held  that  the 
amount  of  the  unpaid  installments  was  the  amount  in  controversy,  for 
the  reason  that  the  suit  was  upon  a  contract,  and  the  insurance  company 
was  not  liable  for  any  breach  of  the  contract  that  had  not  occurred. 
There  was  no  breach  of  the  contract  in  failing  to  pay  installnients  that 
were  not   due. 

To  the  same  effect  is  Jones  v.  Dodd,  supra.  The  employers'  liability 
cases  above  cited  were  correctly  decided,  for  the  reason  that  they  were 
based  upon  that  principle  of  law.  The  difference  between  these  cases  and 
the  instant  case  is  that  in  those  cases  no  appeal  had  been  taken  from 
the  award  of  the  board.  The  liability  had  been  fixed,  and  the  insurance 
association .  had  become  liable  therefor  as  the  same  accrued,  which  was 
by  weekly  payments.  It  was  not  liable  to  pay  future  allowances  which 
had  not  yet  accrued. 

In  the  instant  case  there  was  an  appeal  from  the  award  of  the  board. 
The  statute  with  reference  to  objecting  to  the  finding  of  the  board  is  as 
follows : 

''Any  interested  party,  who  is  not  willing  and  does  not  consent 
to  abide  by  the  final  ruling  and  decision  of  said  board,  shall  within 
twenty  days  after  the  rendition  of  said  final  ruling  and  decision  by 
said  board  give  notice  to  the  adverse  party  and  to  the  board  that  he 
will  not  abide  by  said  final  ruling  and  decision*  And  he  shall  within 
twenty  days  after  giving  such  notice  bring  suit  in  some  court  of 
competent  jurisdiction  in  the  county  where  the  injury  occurred  to  set 
aside  said  final  ruling  and  decision  and  said  board  shall  proceed  no 
further  toward  the  adjustment  of  said  claim,  other  than  as  hereinafter 
provided."    Revised  Statutes  1918,  art  5246—44. 

Both  the  old  and  the  new  statute  provide  that  when  suit  is  brought 
the  rights  and  liabilities  of  the  parties  thereto  shall  be  determined  by  the 
provisions  of  the  Employers'  Liability  Act,  that  is  to  say,  if  the  bcnefi- 
cjary  recovers  in  case  of  death,  as  in  the  instant  case,  he  shall  be  entitled 
to  judgment  equal  to'  60  per  cent,  of  the  average  wedcly  wages  of  the 
deceased,  but  not  more  than  $15,  nor  less  than  $5  a  week,  for  a  period 
of  360  weeks  from  the  date  of  the  injuries. 

[1]  Bringing  suit,  as  provided  in  article  5246—44,  supra,  though  in 
the  nature  of  an  appeal  from  the  action  of  the  board,  is  not,  strictly 
speaking,    an    appeal.    The    article    last    above    cited    further   provides: 

"If  the  final  order  of  the  board  is  against  the  association,  then  the 
association  and  not  the  employer  shall  bring  suit  to  set  aside  said  final 
ruling  and  decision  of  the  board,  if  it  so  desires,  and  the  court  shall  in 
either  event  determine  the  issues  in  such  cause  instead  of  the  board 
upon  trial  de  novo." 

The  effect  of  bringing  the  suit  is  similar  to  that  of  appealing  from  a 
judgment  of  a  justice  court    The  trial  is  de  novo;  that  is  to  say,  it  is 
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to  proceed  as  though  no  former  trial  had  been  had.  If  the  statute  had 
not  provided  for  an  investigation  by  the  board,  but  only  that  suit  might 
be  brought  by  the  insurance  company  to  have  it  declared  that  iWwas  not 
liable  under  the  policy,  the  amount  involved  would  have  been  the 
total  amount  of  the  policy,  even  though  payments  were  to  be  made 
weekly.  In  other  words,  it  would  have  involved  the  liabili^  of  the 
insurance  as^ciation  for  the  full  amount  of  the  policy.  This  statute 
clearly  indicates  that  the  assodation  may  bring  suit  in  any  court  of 
competent  jurisdiction  to  have  its  liability  determined.  The  language 
of  the  statute  is: 

%  "^all  bring  such  suit  in  some  court  of  competent  jurisdiction  in  the 
county  where  the  injury  occurred,  to  set  aside  the  final  ruling  and 
decision    (of  the  board)." 

[2]  The  filing  of  such  suit,  in  efiFect^  does  set  aside  such  decision* 
and,  the  trial  being  de  novo,  the  amount  involved  is  the  total  amount  to 
which  the  beneficiary  would  be  entitled  under  the  provisions  of  the 
act,  if  liability  be  shown,  which  in  this  case  exceeds  $2j000. 

Appellees  seek  to  apply  the  principle  involved  in  the  cases  herein- 
above cited,  by  reason  of  the  following  language  in  said  article  5246--44: 

"And  Uie  court  shall  in  either  event,  determine  the  issues  in  such 
cause  instead  of  the  board  upon  trial  de  novo  and  the  burden  of  proof 
shall   be   upon   the  party   claiming  compensation." 

It  is  appellees'  contention  that,  by  the  association  filing  suit,  it 
thereby  compels  the  beneficiary  to  become  plaintiff  in  the  cause.  This 
may  be  granted,  but  the  burden  upon  the  benefidary  in  such  case  it  to 
establish  liability  on  the  pkrt  of  the  association,  not  for  the  weekly  in- 
demnity already  accrued,  but  for  the  entire  amount  to  be  paid  weekly. 
Should  the  beneficiary  recover  in  such  suit,  the  judgment  should  be  for 
the  entire  amount  found  due  under  the  policy  to  be  paid  weekly,  for 
which  he  would  be  entitled  to  execution  from  time  to  time  as  such 
amounts  become  due. 

If  the  contention  of  the  appellees  should  be  sustained  it  would 
amount  to  this:  The  board  had  adjudicated  the  claim,  and  had  found 
that  appellant  was  liable  to  appellees  in  a  sum  exceeding  $2*000,  to  be 
paid  in  weekly  installments.  If  the  appellant  did  not  appeal  from  such 
decision,  or  bring  suit  to  set  it  aside,  its  liability  was  fixed  for  the 
full  amount,  and  thereafter  it  could  not  contest  the  same.  In  such  case, 
if  it  failed  to  pay  the  weekly  indemnities  as  the  accrued,  the  benefidary 
could  not  have  execution  on  the  amounts  due,  because  the  board  has  no 
power  to  issue  execution.  Such  being  the  case,  the  remedy  of  the 
beneficiary  would  be  to  bring  suit  in  some  court  of  competent  jurisdiction 
on  the  amounts  that  had  accrued.  Such  was  the  case  in  the  Roach  and 
Bryan   Cases,   supra. 

We  think  it  is  dear  that  where  the  association  brings  suit  to  set 
aside  the  finding  of  the  board,  as  provided  by  the  statute,  the  issue 
to  be  tried  by  the  court  is  as  to  its  liability  for  the  full  amount  that  might 
be  recovered  under  the  statute;  and,  as  in  the  instant  case  that  amount 
was  over  $2,000,  the  district  court  had  jurisdiction  to  try  the  case. 

For  the  reasons  stated,  the  judgment  of  the  district  court  is  reversed, 
and  this  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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COURT  OF  CIVIL  APPEALS  OF  TEXAS. 

Galveston. 


BATSON-MILHOLME   CO. 

V, 

FAULK.    (No.  7632.)* 

1.  MASTER    AND     SERVANT— WORKMEN'S     COMPENSATION 

ACT— APPLICABILITY. 

In  view  of  the  Amendment  of  1917  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  arts.  5246—1  to  5246—91),  held  that  where  an  employer,  which  be- 
came, a  subscriber  under  the  Workmen's  Compensation  Act  of  1913 
(Vernon's  Sayles^  Ann.  Civ.  St.  1914.  arts.  5246h. — 5246zzzz),  failed  to  give 
the  written  notice  to  employees  provided  for  by  section  19,  pt.  3,  the 
statute  was  not  binding  on  an  injured  employee  who  had  no  notice  that 
the  employer  had  adopted  the  act. 

(For  other  cases,  see  Master  and  Srvant,  Dec.  Dig.  §  358.) 

2.  MASTER  AND   SERVANT— INJURIES   TO   SERVANT— CARE. 

A  master  cannot,  as  a  matter  of  law,  be  said  to  be  exercising  ordinary 
care  merely  because  he  uses  methods  and  appliances  customarily  employed 
by  others  in  the  same  character  of  work,  nor  yet  to  be  without  such 
care  solely  because  he  fails  to  adopt  the  latest  and  most  approved  de- 
vices known,  but  the  question  in  such  cases  is  for  the  jury- 

(For  other  cases,  see  Master  and  Servant,  Dc.  Dig.  §  286[7,  8].) 

4.      MASTER  AND   SERVANT— INJURIES   TO   SERVANT— EVI- 
DENCE. 
In  an  action  by  an  employee  of  an  oil  company  who  was  hurt  by  a 

falling  pulley,  evidence  Md  to  warrant  a  finding  that  the  master  was 

negligent  in  failing  to  examine  the  pulley,  etc. 

(For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  278[16].) 

Appeal  from  District  Court,  Harris  County;  Henry  J.  Dannenbaum, 
Judge. 

Action  by  C  E.  Faulk  against  the  Batson-Milholme  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Harry  P.  Lawther,  of  Dalla8>  for  appellant 
Woods,  King  &  John,  of  Houston,  for  appellee. 

Graves,  J.  The  appellee,  Faulk,  an  oil  field  worker,  sued  his  em- 
ployer, the  appellant  company,  at  common  law  for  damages  alleged  to  have 
resulted  to  him  from  its  negligently  permitting  a  sheave,  or  pulley,  to 
fall  upon  him  from  the  top  of  one  of  its  derricks,  at  the  bottom  of  which 
he  was  working. 

Appellant  respondent,  first,  with  a  plea  in  abatement  of  his  suit  be- 
cause of  his  failure  to  make  the  Texas  Employers'  Insurance  Assodation 
a  party  defendant,  alleging  that  at  the  time  of  the  injury  it  was  a  "sub- 
scriber," under  the  terms  of  the  Texas  Employers'  Liability  or  Work- 
men's Compensation  Act  of  1913  (chapter  179'  General  Laws  of  the 
33d  Legislature  [Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arts.  5246h— 5246- 
zzzz]),  had  complied  with  all  the  requirements  thereof,  including  provi- 
sions for  pajrment  of  the  compensation  therein  designated  to  its  injured 

♦  Decision  rendered,  Dec  15,  1918.    Dissenting  Opinion,  March  13,  1919. 
209  S.  W.  Rep.  837. 
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employees  by  taldng  ottt  insurance  for  that  purpose  with  the  association 
named,  and  that  it  had  given  Faulk  notice  of  such  arrangements  prior 
to  his  injunr.  Iti  further  answers  consisted  of  demurrers,  denials— in 
particular  of  the  acts  of  negligence  charged — and  a  plea  of  assumed  risk 
upon  Faulk's  part  of  a  Imown  danger. 

The  court  submitted  the  cause  to  a  jury  upon  special  issues  embody- 
ing inquiries  as  to  whether  or  not  appellant  had  been  negligent  as  charged, 
whether  Faulk  had  actual  knowledge  prior  to  receipt  of  his  injuries 
that  appellant  had  taken  out  the  msurance  it  claimed  to  have  done*  and  as 
to  what  sum  of  money,  if  paid  then,  would  adequately  compensate 
appellee  for  any  injuries  he  was  shown  to  have  received. 

Among  its  answers,  the  jury  having  found  that  appellee  did  not, 
prior  to  receipt  of  his  injuries,  have  actual  knowledge  that  his  company 
had  provided  for  payment  of  compensation  to  its  injured  employees 
under  the  liability  act,  the  court  overruled  the  plea  in  abatement,  and  then 
entered  judgment  against  the  company  in  appellee's  favor  for  $10,000 
damages,  found  bjr  the  jury  to  have  been  sustained  by  him  as  a  result 
of  appellant's  negligence.    Tliis  appeal  proceeds  from  that  judgment. 

[1]  It  is  first  very  earnestly  and  ably  contended  that  the  court 
below  erred  in  so  overruling  die  plea  in  abatement,  notwithstanding  the 
jurv's  finding  that  no  prior  notice  had  been  given  Faulk  that  appellant 
had  insured  its  employees  as  provided  in  this  Liability  or  G>mpensation 
Act  of  1913,  because,  it  is  insisted,  under  the  proper  construction  of  that 
act,  no  such  notice  was  necessary  or  a  prerequisite  to  so  bringing  Faul1c% 
cause  of  action,  if  any  he  had,  under  its  terms,  as  to  leave  nim  without 
the  right  to  sue  for  damages  at  common  law,  as  he  did;  in  other  words, 
it  is  said  that  the  provision  for  such  notice  in  section  19,  part  3,  of  the 
act  in  qucstvon,  is  directory  only,  md  a  faihtre  upon  the  employer's  part 
to  observe  it  does  not  in  any  way  abridge  his  right  to  yet  require  the 
emplovee  to  resort  alone  to  the  compensation  therein  prescribed. 

If  this  construction  be  correct— diat  is,  if  the  liability  act,  with  its 
fixed  schedules  of  compensation,  superseded  his  right  to  sue  for  dam- 
ages at  common  law,  despite  the  fact  that  he  had  not  been  given  the 
prescribed  notice— then  Faulk  had  no  case  against  appellant  and  the 
plea  in  abateoMnt  should  have  been  sustained. 

The  question  is  not  an  open  one  in  Texas,  however,  having  already 
tfarict  explicitly  determined  adversely  to  u>penant's  contention, 
once  each  by  the  Courts  of  Qvil  Appeals  of  San  Antonio,  Amarillo^  and 
Beaumont^  in  the  order  named.  Kampmann  v.  Cross,  194  S.  W.  437; 
Rice  V.  Garrett,  194  S.  W.  670;  Farmers'  Petroleum  Co.  v.  Shelton,  202 
S.  W.  194. 

Appellant  indulges  no  illusiDns  about  the  effect  of  these  holdings, 
concedes  them  to  be  directly  counter  to  its  view  as  to  what  our  Legisla- 
ture intended  the  effect  of  the  required  notice  to  be,  and  frankly  asks 
this  court  not  to  follow  them,  but  to  construe  the  act  as  it  does,  and 
to  reverse  and  render  the  judgment  in  its  favor. 

The  practice  in  this  court  has  been,  when  it  has  felt  unwilling  to 
prevfont  decisions  of  other  Courts  of  Civil  Appeals  in  instance  where 
conflicts  between  different  ones  of  them  did  not  already  exist,  to  refrain 
from  determtnittg  the  matter  in  a  contrary  way,  and  thus  creating  a 
conflict,  but  to  avoid  that  result  by  certifying"  the  question  to  the  Su- 
preme Court  That  course  would  not  be  followed  if  w^  were  convinced 
that  the  courts  mentioned  were  wrong  in  their  several  and  like  general 
condusioBS  that  the  unnotified  emplojree  was  not  cut  off  from  his  right 
to  sue  his  employer,  not  remitted  solely  to  die  schedules  of  die  compen- 
sation law;  but,  not  so  thinking,  it  becomes  our  duty  to  determine  the 
issue  here.  Since*  however,  our  conclusion  that  the  right  result  was 
reached  in  those  cases  rests  upon  somewhat  different  intermediary  in- 
terpretations to  some  there  announced  as  to  the  purpose  and  effect  of  die 
n«dce  provision  in  the  statute,  this   expression  of  them  is  ventured, 
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under  efforts  to  confine  it  mainly  to  considerations  not  presented  by  the 
other  courts,  and  to  avoid  reargument  of  those  they  have  advanced. 

The  provisions  concerning  notice  referred  to,  that  of  the  act  of  1913, 
§  19,  pt  3,  is  this: 

"Every  subscriber  shall,  as  soon  ^s  he  secures  a  policy,  give  notice, 
in  writing  or  print,  to  all  persons  under  contract  of  hire  with  him,  that 
he  has  provided  for  pajrment  of  compensation  for  injuries  with  the  as- 
sociation." 

What  at  that  time  was  the  object  of,  the  purpose  in,  and  the  rea- 
son for  this  requirement? 

As  applied  to  a  case  of  the  character  here  developed,  did  the  Legis- 
lature intend  by  this  provision  merely  to  require  the  employer  to  furnish 
his  employee  such  concrete  information  as  would  enable  the  latter  to  ob- 
tain and  reduce  to  possession  the  compensation  which  might  thereafter 
become  due  him  under  a  compulsory  law.  to  which  both  of  them,  in  con- 
sequence of  the  employer's  having  qualified  as  a  subscriber  thereto  by 
paying  the  prescribed  insurance  premium,  had  already  become  imcondi- 
tionally  amenable,  as  appellant  in  effect  contends,  or  did  that  body  in  the 
purpose  to  adopt,  to  a  degree  at  least,  an  elective  act,  intend  to  impose 
upon  the  employer  such  a  duty  toward  the  employee  as  might,  in  the 
event  of  its  non-performance,  be  so  penalized  against  the  former  as  to 
leave  to  the  latter  unimpaired  his  pre-existing  right  of  action  for  dam- 
ages, if  he  chose  to  exercise  it?  The  power  of  the  Legislature  to  have 
done  either,  under  the  opinion  of  our  Supreme  Court  in  the  Middleton 
Case,  108  Tex.  96,  185  S.  W.  556,  now  seems  established,  so  that  the  in- 
quiry is  limited  to  which  one  of  the  two  it  did,  or,  more  properly,  to 
which  it  intended  to  do ;  accordingly  it  is  thought  that  a  very  brief  refer- 
ence to  the  nature  and  history  of  the  enactment  will  aid  in  furnishing  an 
answer. 

While  the  atmosphere  about  it  is  much  clearer  now  after  five  years 
of  operation  under  it,  the  fact  must  not  be  overlooked  that  the  act  before 
us,  tfiat  of  1913,  was  the  first  try-out  in  Texas  of  this  new  system  of 
compensation  for  injury  without  reference  to  negligence  upon  anybody's 
part;  and  it  is  not  unthinkable  that  our  Leg^islature.  in  the  initial 
adoption  of  it  to  supersede  the  long-prevailing  right  of  action 
for  damages-  regarded  as  the  legitimate  penalty  for  negligence, 
was  feeling  its  way  somewhat  slowly  at  first,  and  to  a  degree  at  least 
hestitating  to  bring  about  in  all  of  its  drastic  details  so  radical  a  change 
in  the  rule  of  liability  for  personal  injuries  in  industrial  accidents  as  the 
compensation* plan  necessarily  wrought;  all  the  more  is  this  supposable 
when  it  is  recalled  that  both  before  and  after  the  passage  of  this  first  l^is- 
lative  experiment  with  the  new  theory  there  was  such  widespread  and 
persistent  question  made  about  its  constitutionality  as  to  bring  it  quite 
soon  before  thi  appellate  courts  for  a  settlement  of  that  doubt.  Middle- 
ton  V.  Tex.  P.  &  L.  Co.,  178  S.  W.  956,  and  108  Tex.  96,  185  S,  W.  556. 
Indeed,  the  chief  ground  of  challenge  of  its  constitutionally — and  that 
upon  the  initiation  of  a  member  of  the  employee  class — ^was  its  abrogation 
of  a  pre-existing  and  familiar  rule  of  liability  in  its  denial  to  those  en- 
gaged in  the  service  of  a  subscribing  employer  who  had  complied  with 
all  its  requirements  of  a  common-law  action  for  damages.  Middleton's 
employer  had  not  only  in  other  respects,  but  also  in  actually  giving  him 
the  prescribd  notice,  complied  fully  with  the  terms  of  the  law;  yet  he 
still  contended  that  because  the  act  was  compulsory  as  to  him,  and  took 
from  him,  nolens  volens  upon  his  part,  his  common-law  remedy,  at  the 
option  of  his  employer,  it  invaded  his  constitutional  rights ;  and  the 
Court  of  Civil  Appeals  sustained  his  contention  (178  S.  W.  95(5),  which, 
however,  the  Supreme  Court  subsequently  overruled  (108  Tex.  96,  185 
S.  W.  556). 

*     Are  we,  then,  permitted  to  assume  that  the  Legislature,  when  com- 
ing to  act  on  a  measure  embodying  a  wholly  new  policy  of  such  far- 
Voi.  Ill— Comp.  42. 
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reaching  and  revohitionary  effect  upon  pre-existing  remedies,  though 
mindful  that  wide-spread  discussion  and  serious  question  was  then 
agitating  the  people  of  the  state  as  to  its  contitutionality  in  the 
very  particulars  that  were  later  so  presented  to  and  passed  upon 
by  the  courts  in  Middleton's  Case,  was  entirely  uninfluenced 
thereby?  We  think  not,  but  rather  that,  responding  to  all  these  consid- 
erations, and  uncertain  then  of  the  exact  length  to  which  it  was  per- 
mitted by  our  Constitution  to  go,  especially  in  the  matter  of  absolutely 
and  unconditionally  compelling  all  persons  of  both  classes  affected  by  it 
to  submit  themselves  to  its  provisions,  our  Legislature  was  proceeding 
with  caution  and  intending,  as  the  Amarillo  Court  of  Civil  Appeals  says 
in  the  Rice  v.  Garrett  Case  at  page  671  of  194  S.  W.,  "to  adopt  an  elcc- 
ive  act"  In  fact,  we  are  not  without  some  historical  data  strongly  sug- 
gestive of  this  very  purpose,  furnished  by  the  able  and  distinguished  at- 
torney for  his  appellant  himself,  the  Hon.  Harry  P.  Lawther,  in  a  mas- 
terful address  upon  the  constitutionality  of  the  act  here  under  review 
before  the  Texas  Bar  Association  in  1915.  After  reviewing  and  discus- 
sing a  number  of  the  earlier  elective  or  optional  compensation  acts  of 
different  American  states,  he  there  said: 

"These  so-called  'optional  statutes'  were  the  result  of  constitutional 
scruples  and  fears  engenderd  by  the  decision  in  Ives  v.  South  Buffalo 
Ry.  Co.,  supra  (201  N.  Y.  271,  94  N.  E.  431,  34  L.  R.  A.  [N.  S.]  162,  23 
A.  &  E.  Ann.  Cases,  156).  As  before  stated*  they  will  be  found  upon  in- 
vestigation to  be  optional  in  name  only;  and  are  simply  instances  of  legis- 
lative legerdmain,  whose  purpose,  to  use  a  homely  phrase,  was  to  'whip 
the  devil  around  the  stump.'  In  my  opinion,  statutes  of  this  character, 
in  name  as  well  as  in  fact,  should  be  compulsory  upon  all  affected  by 
them,  as  are  all  other  statutes." 

See  page  161,  Proceedings  Texas  Bar  Association,  34th  Annual  Ses- 
sion, 1915. 

It  may  be  that  the  learned  advocate  was  right  in  saying  that  differ- 
ent Legislatures  in  giving  homeopathic  rather  than  heroic  doses  of  the 
compensation  cure  to  their  patients,  the  people  for  whom  they  were  legis- 
lating^, were  merely  "whipping  the  devil  around  the  stump,"  and  should 
have  made  all  such  statutes  compulsory  in.  every  respect;  but  does  he 
not  himself  present  convincing  proof  that  they  did  not?  Elsewhere  in 
the  same  address  (Bar  Association  Proceedings  1915,  p.  149),  referring 
to  the  opinion  of  the  New  York  Court  of  Appeals,  which  in  the  Ives  Case 
had  held  the  compensation  statute  of  that  state  unconstiutional,  he  says- 

"This  opinion  of  the  New  York  Court  of  Appeals  was  accepted  in 
that  state,  and  tlje  Constitution  changed  to  meet  the  decision:  The  gist  of 
it  was  that  the  plan  proposed  was  violative  of  the  constitutiond  provi- 
sion  giiaranteeing  to  the  citizen  the  equal  protection  of  the  laws,  and 
prohibiting  the  taking  of  his  property  without  due  process  of  law;  for 
the  reason  that,  under  the  provisions  of  the  act,  the  property  of  the  em- 
ployer was  taken  from  him  without  fault  on  his  part,  and  was  also  taken 
to  pay  the  obligations  of  other  employers." 

Of  course,  what  we  are  concerned  with  is  not  what  should  have  been, 
but  what  was  in  fact  intended  to  be,  done;  and  if  the  Legislatures  of 
other  states  in  the  experimental  stages  of  the  adaptation  of  this  European 
plan  to  American  conditions,  and  to  as  many  Afferent  constitutions  as 
there  were  states  trying  it.  were  at  first  unwilling  to  impose  its  extremes, 
why  should  the  Legislature  of  Texas  not  be  credited  with  a  like  hesi- 
tancy? Indeed,  our  act  itself  furnishes  one  direct  instance  of  not  apply- 
ing all  features  of  the  scheme  to  the  exclusion  of  every  right  under  pre- 
existing law  in  its  retention  in  section  5,  pt.  1,  notwithstanding  that  the 
employer  may  be  a  subscriber  who  has  given  the  consequent  notice  that 
he  is  such,  of  the  right  in  the  surviving  spouse  and  heirs  of  a  deceased 
employee,  whose  death  is  caused  by  homicide  through  the  willful  act  or 
omission  of  his  employer,  to  recover  exemplary  damages  in  an  action  at 
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law.  If,  therefore,  the  full  effect  of  the  system  was  not  visited  in  one 
instance,  nor  a  formerly  obtaining  right  to  sue  for  exemplary  damages 
taken  away,  why  should  the  conclusion  seem  unreasonable  that  the  law- 
making body  intended  to  stop  short  in  another  respect  also,  and  to  leave 
unimpaired  his  former  rights  through  suit,  if  any  he  had,  to  such  em- 
ployee as  had  not  been  favored  with  the  notice.  And  we  think  that  is 
precisely  what  is  intended  by  the  notice  provision  quoted;  that  its  plain 
purpose  is  to  protect  the  employee  who,  but  for  the  operation  of  the  Com- 
pensation Act,  would  have  a  cause  of  action  for  damages  at  common  law; 
that  is,  where  his  injuries  have  been  proximately  caused  by  his  employ- 
er's negligence,  and  operates  as  a  condition  precedent  to  the  employer's 
appropriation  of  the  full  benefits  accruing  to  him  under  the  act.  Should 
he  neglect  or  omit  giving  it,  then  he  simply  sleeps  upon  his  rights,  or 
fails  to  live  up  to  his  complete  privileges,  to  the  extent  that  he  thereby 
needlessly  leaves  himself  open  to  suits  for  damages  on  the  part  of  such 
unnotified  employee. 

.  Nor  is  it  any  sufficient  answer  to  this  view  of  the  effect  to  his  failure 
to  comply  to  say,  as  the  employer  here  does,  that  he  has,  in  the  premiums 
paid  for  insurance  proportionate  to  the  total  number  of  his  employees, 
relieved  himself  from  all  such  liability  to  any  of  them,  no  matter  how 
situated,  because,  in  the  language  of  Chief  Justice  Phillips  in  the  Mid- 
dleton  Case,  185  S.  W.  at  page  559:  A  Legislature  may  in  proper  in- 
stances prescribe  duties  and  penalize  their  breach  through  an  authoriza- 
tion for  the  recovery  of  consequent  damages." 

In  other  words,  having  the  undoubted  power  to  take  away  entirely 
the  right  of  an  injured  employee  to  sue  it  at  common  law,  as  the  opinion 
quoted  from  so  ably  demonstrates,  the  Legislature  was  clothed  with  equal 
authority  to  take  it  away  upon  such  conditions  as  it  saw  fit  to  impose, 
and  to  require  the  employer  not  only  to  become  a  subscriber  within  the 
specified  meaning  of  that  term,  but  also  to  give  the  prescribed  notice, , 
before  he  could  shut  his  employee,  who  otherwise  possessed  it,  off  from 
the  right  to  hale  him  into  court  in  a  suit  for  damages. 

The  status  of  ^ch  an  employee,  upon  the  other  hand,  is  so  far  fixed 
by  the  notice  that  after  its  receipt  he  is  deprived  of  his  otherwise  ex- 
isting right  to  sue  for  damages,  and  as  a  consequence  can  thereafter 
escape  the  resulting  effect  of  the  Compensation  Act  in  tiiat  respect  only 
by  leaving  the  employment  of  a  subscriber  who  has  thus  complied  with 
all  its  requirements.  ' 

It  seems  to  be  generally  conceded  by  members  of  the  bar  and  of  the 
courts  that  this  legislation  was  enacted  at  the  behest,  and  primarily  for 
the  benefit  and  relief-  of  those  engaged  as  employees  in  the  various  in- 
dustrial pursuits  throughout  the  state;  indeed,  the  emergency  clause  ap- 
pended hereto  so  recites.  Upon  that  as  an  assumed  fact,  together  with  a 
likewise  generally  accepted  statistical  estimate  that  only  about  18  per 
cent,  of  all  injured  employees  become  such  as  the  result  of  their  em- 
ployer's negligence  leaving,  therefore,  82  per  cent,  who  at  common  law 
would  have  no  right  of  recovery,  appellant  builds  what  we  consider  an 
effective  argument  against  the  soundness  of  the  San  Antonio  court's  con- 
clusion in  the  Kampmann  Case,  194  S.  W.  437,  supra,  that  the  giving  of 
notice  is  a  necessary  condition  precedent  to  bringing  either  employer  or 
employee  within  the  law  at  all.  The  idea  presented  is  that  the  Legis- 
lature, in  so  avowedly  passing  a  statute  for  the  benefit  of  employees  as  a 
class,  could  neither  be  presumed  to  have  lacked  the  knowledge  every- 
body else  concerned  possessed,  that  the  new  system  would  leave  without 
its  pale  82  per  cent,  of  all  those  it  was  especially  designed  to  protect,  nor 
with  such  knowledge  to  have  intended  to  deny  its  advantages  to  such  an 
overwhelming  majority  of  the  very  ones  the  law  was  passed  to  accom- 
modate. We  cannot,  therefore,  agree  with  that  court  when  it  says:  "The 
printed  or  written  notice  to  the  employee  is  the  condition  precedent  to  the 
benefits  of  the  bill  being  appropriated  by  the  employer,"  nor  again  when 
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it  declares  in  (8)  of  its  opinion,  at  page  440  of  194  S.  W. :  "So  far  as  the 
employee  who  has  not  been  notified  is  concerned,  the  employer  is  not  a 
subscriber.  The  notice  creates  the  relation  of  subscriber  employer  and 
employee,  and  without  the  notice  the  relation  cannot  exist" 

As  before  indicated,  we  do  not  think  the  giving  of  the  notice  by  the 
employer  a  condition  precedent  to  bringing  the  employee  within  the  terms 
of  the  act  at  all;  that  is,  to  starting  it  in  operation  as  between  them,  the 
employer  having  otherwise  availed  himself  of  its  provisions;  but  that  per- 
formance by  him  of  the  affirmative  act  of  becoming  a  subscriber  by  pay- 
ment of  the  specified  premium,  required  of  the  employer  by  section  1,  pt. 
4,  without  any  act  on  the  part  of  the  employee,  puts  the  statute  into  ef- 
fect, and  covers  the  employee,  except  that  the  one  who  before  had  that 
right  is  not  thereby  deprived  of  his  still  subsisting  privilege  of  suing  for 
damages,  unless  and  until  the  notice  requirement  also  is  met  by  his  em- 
ployer. 

While  thus  agreeing  to  ftie  extent  stated  with  appellant's  criticism  of 
the  quoted  portions  of  the  San  Antonio  court's  opinion,  it  follows  from 
the  mere  statement  of  our  construction  that  no  such  result  would  ensue 
as  appellant  insists  would  flow  from  that  court*s  conclusion,  to  wit,  that 
82  per  cent,  of  all  intended  beneficiaries  of  the  act —  that  is,  those  whose 
injury  or  death  did  not  proceed  from  their  employer's  negligence — 
would  be'  left  unprotected,  destitute,  and  a  charge  upon  the  state. 

It  may  be  freely  conceded  that  the  Ultima  Thule  of  this  legislation 
was  the  good  or  interest  of  the  state,  or,  to  again  quote  from  the  Bar 
Association  address  of  appellant's  coimsel: 

'The  purpose  of  the  act  is  a  public  one,  with  incidental  benefits  to 
the  wageworkers  as  a  class,  in  that  it  provides  for  compensation  for  all 
injuries  received  by  them  in  the  course  of  their  emplojrment,  without  re- 
gard to  the  fault  of  the  person  causing  the  injury;  but  the  means  of  pay- 
ing his  compensation  had  to  be  provided.  The  act  provides  for  its  pay- 
ment out  of  a  fund  which  is  created  by  contributions  from  employers  in 
the  way  of  premiums  paid  for  poh'cies  of  insurance.  In  order  to  afford 
immediate  relief  to  the  injured  workingman  or  to  his  dependent  benefi- 
ciaries in  case  of  death,  it  is  necessary  that  these  contributions  should  be 
readily  and  speedily  made.  It  is  obvious  that  this  result  can  be  better 
obtained  by  voluntary  action  on  the  part  of  the  employers  rather  than 
by  involuntary  obedience  to  a  direct  command.  In  order  to  render  this 
action  voluntary,  it  was  necessary,  notwithsanding  the  act  took  from  the 
employer  his  property  without  fault  on  his  part  and  to  pay  the  obligation 
of  other  employers,  to  yet  make  it  to  his  interest  and  advantage  to  ac- 
cept its  provisions.  This  was  done  by  the  enactment  that  if  he  refused 
to  accept  its  provisions  and  stood  on  his  rights  at  common  law,  he  was 
deprived  of  all  his  common-law  defenses.  In  other  words,  in  the  lan- 
guage of  Mr.  Justice  Holmes,  the  act  'brought  about,  by  the  creation  of 
motives  less  compulsory  than  command  and  disadvantages  of  holding 
aloof  less  peremptory  than  an  immediate  stop,'  the  same  result  that  it 
might  have  compelled  by  direct  command."  Proceedings  Texas  Bar  As- 
sociation 1915,  p.  158. 

And  it  may  further  be  that  in  a  sense  this  compensation  theory  had 
its  roots  in  the  rich  soil  of  the  common  law  of  Europe,  and  grew  out  of 
the  gradual  realization  that  100  per  cent  of  all  those  injured  in  industrial 
accidents  instead  of  much  less  than  20  per  cent-  ought  to  be  compensated; 
and  that  since  ultimately  the  people — ^the  consumer — paid  for  the  injury 
anyway,  the  charge  might  as  well,  and  much  more  justly  to  the  employer 
and  employee  alike,  be  at  once  laid  upon  the  industry  itself  as  a  kmd  of 
a  necessary  expense  of  operation,  and  in  that  form  passed  on  to  society, 
where  alone  it  had  finally  to  be  liquidated,  as  was  so  ably  argued  before 
the  Bar  Association  of  Texas  in  1917  by  Hon.  T.  H.  McGregor,  formerly 
chairman  of  the  Texas  Industrial  Accident  Board  (Texas  Bar  Associa- 
tion Proceedings  1917,  vol.  86.  p.  180).    Still  it  is  also  true,  according  to 
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the  same  authority,  that  the  first  crystallization  of  the  plan  into  a  statute 
jvas  the  act  passed  by  the  imperial  grovernmcnt  of  Germany  in  1884 — a 
government  under  which  is  liter^  truth  the  interest  of  the  state  was 
(thank  God  for  the  privilege  of  now  applying  tlye  past  tense)  paramount 
to  such  limits  that  from  its  birth  the  child  was  taught  that  it  was  the  pro- 
perty of  and  belonged  to  the  state;  whereas  in  this  democratic  coimtry  it 
has  always  been  taught  that  all  free  governments  among  men  are  in- 
stituted iqr  the  benefit  of  the  governed,  and  to  that  broad  sense  the  gov- 
ernment belongs  to  it. 

Conceding,  then,  the  inherent  and  even  paramount  "interest  of  the 
state,*'  as  appellant  puts  it  in  quoting  from  the  dissenting  opinion  of  Mr. 

Justice  Brandeis,  of  the  United  States  Supreme  Court,  in  New  York  C. 
L  Co.  V.  Winfield.  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed.  1049,  L.  R. 
A.  1918C.  439,  Ann.  Cas.  1917D,  1139,  it  yet  may  not  be  properly  said  that 
the  Texas  Legislature,  while  refusing  to  administer  that  interest  accord- 
ing to  such  an  ideal  as  the  one  referred  to,  failed  to  properly  regard  it  in 
this  enactment;  for  with  us  the  public  interest  is  the  greatest  good  to  the 
greatest  number,  and,  as  here  interpreted,  the  purpose  in  this  statute  sim- 
ply was,  not  only  to  bring  the  82  per  cent,  then  having  no  remedy  within 
its  protecting  schedules,  but  Hkewise*  the  18  per  cent,  possessing  such  pre- 
existing right,  preserving  to  the  latter  the  privilege  of  yet  exercising  it, 
in  event  they  were  left  without  notice  of  provision  for  them  imder  the  new 
law. 

So  that,  in  net  result,  the  act  takes  care  of  100  per  cent  of  those  in- 
jured in  industrial  accidents,  giving  protection  to  the  82  per  cent  who 
before  had  none,  and  at  the  same  time,  while  putting  its  fixed  compensa- 
tion schedules  instead  of  uncertain  damages  at  the  disposal  of  the  18  per 
cent,  who  were  already  provided  for,  does  not  compel  absolute  acceptance 
under  any  and  all  conditions,  as  appellant  insists  "the  paramount  interest 
of  the  state"  makes  inevitable,  but*  in  the  contingency  of  their  not  being 
so  notified,  leaves  unimpaired  to  this  latter. class  their  existing  right  of 
suit;  thus  in  effect  merely  conferring  upon  them,  in  the  circumstances 
stated,  a  choice  of  remedies,  either  to  accept  the  compensation  benefits, 
or,  as  before,  to  seek  in  the  courts  an  award  of  damages.  And  if  that 
•be  its  object  and  effect,  can  such  a  statute,  regarded  from  the  standpoint 
of  the  public  interest,  be  said  to  be  unreasonable?  Is  it  not  rather  a  qvdtt 
moderate  exercise  of  the  power  to  penalize  the  breach  of  a  prescribed 
duty? 

Now,  in  1917,  the  act  1913  was  so  amended  that,  by  express  stipula- 
tion (section  3a,  pt  1,  c.  103,  Acts  3Sth  Leislaturc  1917  [Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art  5246—4]),  the  employee,  on  entering  upon  serv- 
ice with  an  employer  who  was  then  a  subcriber,  would  be  held  to  have 
waived  his  right  of  action  for  damages  under  pre-existing  law,  if  he  did 
not  upon  his  part  give  his  employer  simultaneous  written  notice  that  he 
claimed  such  right;  or,  if  his  contract  of  hire  was  made  before  the  em- 
ployer became  a  subscriber,  then  he  had  five  days  after  notice  to  himself 
of  such  subscription  within  which,  in  turn,  to  give  the  notice  of  his  claim. 

Under  the  1913  act  the  employee  with  notice  had  no  further  choice, 
and  could  not  retain  his  common-law  right  by  notice  to  his  employer — 
that  is,  there  was  but  one  notice  provided  for,  that  emanating  from  the  em- 
ployer; while,  under  the  amendment  of  1917  also,  this  requirement  must 
still  be  met,  yet,  after  it  has  actually  been,  such  notified  employee  may 
nevertheless  continue  holding  his  former  right  to  sue  by  in  writing  advis- 
ing his  employer  that  he  so  intends. 

Possibly  this  amendment  may  evidence  a  legislative  construction  that 
compliance  with  section  19,  pt.  3,  of  the  former  act  was  not  a  condition 
precedent  to  making  the  law  operative  at  all  as  to  unnotified  employees,  but 
cannot,  we  think,  be  said  to  reflect  the  view  that  a  properly  situated  one 
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was  not  thereunder  entitled  to  notice  before  being  deprived  of  his  then 
existing  right  of  suit,  for  this  reason : 

The  present  law,  wliile  going  a  step  further  than  was  probably  be- 
fore thought  permissible,  in  putting  such  an  employee  automatically  and 
unconditionally  under  the  act  after  his  employer  has  become  a  subscriber, 
thereby  modifying  to  that  extent  the  effect  of  the  notice  still  required  of 
the  latter,  yet  expressly  takes  cognizance  of  the  former's  common-law 
right,  and  in  effect  says  that  in  all  cases  where  employers  are  already  sub- 
scribers it  may  be  retained  by  the  employee's  giving  notice  for  that  pur- 
pose, and  will  be  anyway  for  five  days  after  notice  to  him  of  a  belated 
subscription  by  an  employer  who  had  not  made  one  whoi  the  contract  of . 
hire  was  entered  into. 

In  other  words,  the  Legislature  of  1917,  knowing,  from  our  Supreme 
Court's  deliverance  in  the  Middelton  Case,  what  the  one  of  1913  did  not, 
that  it  could  make  the  compensation  statute  compulsory  upon  all  affect- 
ed by  it  without  destroying  any  ftmdamental  right,  as  appellants'  counsel 
says  should  have  been  done  at  first,  did  that  very  thing  in  this  self -func- 
tioning section  3a  of  the  amendment  of  that  year,  with  the  single  proviso 
that  the  employee  might  himself  avert  that  effect  by  giving  the  written  no- 
tice required  of  him. 

The  amendment,  therefore,  seems  to  us  a  recognition  that,  under  the 
unilateral  provision  of  the  first  law,  the  employee  having  an  outside  cause 
of  action*  was  entitled  to  the  prescribed  notice  before  being  shorn  of  it, 
and  was  intended  to  bring  about  what  the  Legislature  considered  a  needed 
change  in  that  respect — that  is,  to  restrict  the  formerly  unqualified  elec- 
tive features  as  to  such  an  employee,  and  strongly  to  persuade,  if  not  quite 
to  compel,  all  of  his  class  to  come  under  the  compensation  plan.  Especial- 
ly does  this  appear  probable  in  view  of  the  further  and  concluding  con- 
dition appended  in  the  amendment,  that,  if  still  claimed  at  all,  the  outside 
cause  of  action  will  be  subject  to  all  the  old  common  law  and  statutory 
defenses.  See  final  paragraph  section  3a,  pt.  1,  amendment  to  chapter  179, 
35th  Legislature  1917. 

Neither,  in  our  opinion,  do  the  recitations  of  sections  4a  and  6,  pt 
2,  of  this  1913  act,  relating'  respectively,  to  giving  of  notice  of  injury  by 
emplo^^ees  to  the  association  or  the  subscriber  before  proceeding  for  com- 
pensation thereunder,  and  to  placing  of  employees  of  independent  or  sub- 
contractors upon  the  same  basis  as  to  its  benefits  with  those  of  sub- 
scribers, inveigh  against  the  conclusion  that  there  was  a  further  and  more  • 
substantial  purpose  in  section  19,  pt  3,  in  so  far  as  it  affected  employees 
having  a  prior  right  of  suit  for  damages,  than  mere  information  that  pay- 
ment of  compensation  had  been  provided  for  with  the  association,  be- 
cause, by  their  explicit  terms,  these  two  sections  in  part  2  merely  relate 
to  liability  for  compensation,  and  only  affect  those  prosecuting  claims 
therefor,  under  the  provisions  of  the  act;  hence  in  no  way  indicate  that 
all  employees,  without  reference  to  status,  must  accept  that  arrangement 
as  their  only  recourse. 

Ajppellant  cites  the  recent  case  of  Zancanelli  v.  Central  Coal  &  Coke 
Co.,  25  Wyo.  511.  173  Pac.  981,  wherein  the  Supreme  Court  of  Wyoming 
upholds  the  constitutionality  of  the  Compensation  Law  of  that  state — no 
other  question  being  involved — ^not  as  having  any  bearing  upon  the  effect 
of  the  notice  provision  in  our  Texas  act  of  1913,  but  upon  the  general 
scheme  and  purpose  of  such  legislation.  It  has  been  read  with  interest, 
but  confirms  our  view  that  back  at  that  time  our  Legislature  must  have 
suffered  from  the  "constitutional  scruples  and  fears"  appellants'  counsel 
fays  induced  the  various  elective  statutes  of  different  states,  before  e]a>^ 
orated.  The  people  of  Wyoming*  after  a  state-wide  agitation  and  dis- 
cussion of  it,  had  just  adopted  an  amendment  to  their  Constitution  incor- 
porating the  full  compensation  system  into  their  organic  law,  and  speci* 
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fically  commanding  the  Legislature  to  pass  such  a  law  putting  it  into  effect, 
as  that — 

"The  right  of  each  employee  to  compensation  from  such  fund  shall 
be  in  lieu  of  and  shall  take  the  place  of  any  and  all  rights  of  action 
against  any  employer  contributing  as  required  by  law  to  such  fund  in 
favor  of  any  person  or  persons  by  reason  of  any  such  injury  or  death." 

The  Legislature  did  so,  expressly  making  the  terms  of  the  law  "com- 
pulsory and  obligatory  upon  both  employers  and  employees  coming  within 
the  provisicms  hereof." 

Notwithstanding  this  direct  authorization  to  enact  it,  and  under  facts 
showing  that  his  employer  had  done  exactly  what  the  act  required  of  him, 
Zancanelli  ignomed  it,  and  sued  for  damages  anyway,  attacking  its  con- 
stitutionality, with  the  result  stated.  It  need  not  be  repeated*  that  our 
lawmaking  body  in  the  first  try-out  of  the  scheme  here  had  no  such 
blazed  trail  before  it,  nor  any  such  direct  injunction  to  then  apply  its 
most  drastic  feature. 

It  is  apparent  from  the  views  expressed  that  we  think  no  error  was 
committed  in  overruling  the  plea  in  abatement,  and  the  assignments  as- 
sailing that  action  are  overruled. 

[2]  Under  the  third,  fourth,  and  sixth  Assignments  it  is  said  the 
court  erred  (1)  in  failing  to  tell  the  jury  that  appellant,  in  the  exercise 
of  ordinary  care,  did  not  have  to  use  the  latest  and  most  approved  crown 
block  and  method  of  fastening  the  sheave  thereon;  (2)  in  not  asking 
them  whether  the  crown  block  and  method  of  fastening  the  sheave  there- 
on actually  used  in  this  instance  was  such  as  was  then  customarily 
and  ordinarily  used  by  oil  well  drillers  in  the  same  kind  of  work,  and 
whether  appellant  was  negligent  in  so  using  it ; .  (3)  in  permitting  witness 
Pinkard  to  testify  that  there  was  a  device  which  could  have  been  used 
on  the  crown  block  here  that  would  h§ve  prevented  tl^e  accident  These 
assignments  are  overruled,  under  the  conclusion  that  no  material  error 
is  therein  pointed  out  On  the  questions  here  raised  the  rule  in  Texas, 
as  we  understand  the  authorities,  is  that  the  master  cannot  as  a  matter 
of  law  be  said  to  be  exercising  ordinary  case  merely  because  he  uses 
methods  and  appliances  customarily  employed  by  others  in  the  same 
character  of  work,  nor  yet  to  be  without  such  care  solely  because  he 
fails  to  adopt  the  latest  and  most  approved  devices  known;  but  the 
proof  upon  both  these  matters,  along  with  other  testimony  upon  the 
issue  of  negligence  or  the  freedom  from  it,  is  admissible,  and  that  it  is 
still  left  to  the  jury  to  say,  from  all  the  evidence,  whether  or  not> 
in  the  particular  circumstances  so  shown,  ordinary  care  was  in  fact 
exercised.  , 

That  rule  was  followed  in  this  instance.  The  court  -first  properly 
defined  negligence  and  ordinary  care,  saying  it  was  appellant's  du^  to 
use  such  care  in  both  furnishing  its  employees  reasonably  safe  appliances 
with  which  to  work  and  in  making  periodic  inspections  thereof,  and  then 
asked  the  jury  to  find  whether  or  not  appellant  had  exercised  that 
degree  of  care  here  (1)  in  furnishing  appellant  the  sheave  and  axle  upon 
which  the  same  was  fitted  in  the  crown  block  with  which  to  perform 
his  work,  (2)  in  the  matter  of  inspecting  the  sheave  and  axle  prior  to  the 
accident,  and  (3)  whether  proper  inspection  would  have  revealed  any 
defect  therein. 

Upon  these  issues  appellee's  evidence  showed  there  was  in  use  by 
others  in  doing  like  work  a  device  that  would  have  prevented  the  spindle 
from  slipping  out  of  its  groove,  and  thereby  have  averted  the  accident, 
which  appellant  had  not  used;  while  the  latter's  evidence  showed  these 
appliances  in  the  manner  used  by  it  to  be  such  as  others  in  the  same 
character  of  work  customarily  used — ^that  is,  the  spindle  was  permitted  to 
lie  in  an  open  groove  in  the  crown  block,  unsecured  except  by  the 
weight  of  the  machinery  itself. 

Adverse  answers  to  appellant  having  been  returned  upon  each  of 
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the  questions  so  submitted,  judgment  against  it  was  properly  rested 
thereon.  Magnolia  Paper  Co.  v.  Duffey,  176  S.  W.  90;  Armour  v. 
Morgan,  151  S.  W.  861;  Sincere  v.  Union  Compress  &  Warehouse  Co., 
40  S.  W.  326;  Lyon  v.  Bedgood,  54  Tex.  Civ.  App.  19,  117  S.  W.  898. 

[3]  Moreover,  as  to  the  testimony  of  Pinkarc^  essentially  t|ie 
same  matters  were  elicited  without  objection  from  odier  witnesses. 
Mott  V.  Insurance  Co.,  154  S.  W.  658;  Insurance  Co.  v.  Davis,  154  S.  W. 
1184;  Railway  v.  Rogers,  156  S.  W.  364. 

[4]  Through  assignments  8,  9,  and  10  it  is  claimed  the  jury's  answers 
finding  appellant  guilty  of  negligence^  in  response  to  the  three  special 
issues  set  out  in  the  preceding  discussion  of  assignments  3,  4,  and  6,  the 
first  two  being  answered  in  the  negative  and  the  third  in  the  affirmative, 
were  contrary  to  the  uncontroverted  evidence  The  argument  is  that 
proof  that  the  sheave  became  loose  in  its  axle,  permitting  the  axle  to 
work  out  of  the  open  groove  in  the  crown  block,  and  the  sheave  to  then 
fall  down  upon  appellee — which  result,  it  is  claimed,  disclosed  an  inherent 
and  latent  defect  in  the  manufacture  of  the  sheave  and  axle  not  dis- 
cernible by  inspection— did  not  support  the  finding  that  appellant  failed 
to  exercise  ordinary  care  in  the  furnishing  and  inspecting  of  the  sheave 
and  axle,  since  the  negligence  thus  shown  went  rather  to  the  matter  in 
which  these  two  appliances  were  placed  upon  the  crown  block  than  to 
the  furnishing  of  and  keeping  under  proper  inspection  such  ones  as  were 
in  themselves  reasonably  safe. 

The  position  is  thought  to  be  untenable.  Not  only,  in  our  opinion 
were  both  the  allegations  of  negligence  in  the  petition  and  the  terms  of 
the  special  issues  so  submitted  broad  enough  to  include  the  way  the 
sheave  and  axle  were  attached  to  or  placed  on  the  crown  block,  but  the 
undisputed  proof — ^indeed,  the  admissions  of  appellant's  own  servant 
charged  with  the  particular  duty — showed  no  inspection  to  determine 
whether  the  sheave  was  loose  upon  the  axle  had  been  made  for  four 
days  before  the  accident,  and  none  of  any  sort  since  early  morning  of 
the.  next  preceding  day. 

Of  course,  if  the  issiie  of  ordinary  care  in  the  matter  of  how  the 
sheave  and  axel  were  placed  upon  the  crown  block  was  in  the  case  and 
the  evidence  was  sufficient  to  justify  a  finding  that  negligence  occurred 
in  that  regard— both  of  which  suppositions  we  think  may  be  affirmatively 
answered — ^then  it  becomes  wholly  immaterial  whether  the  defect  in  the 
sheave  itself  was  latent  or  not  since  the  imcontroverted  evidence  already 
alluded  to  showed  that  no  such  available  method  of  so  fastening  the 
axle  in  the  crown  block  would  have  certainly  prevented  the  accident  was 
used. 

Contention  is  made  under  the  eleventh  assignment  that  the  jury's 
finding  that  Faulk  had  no  notice,  prior  to  his  injury,  of  appellant's  having 
become  a  subscriber  under  the  Compensation  Act,  is  against  the  over- 
whelming weight  of  the  evidence.  After  closely  examining  the  record, 
however,  we  cannot  say  that  even  the  preponderance  was  against  the 
finding.  At  most,  there  was  a  decided  conflict  upon  the  issue,  the 
resolving  of  which  is  not  the  province  of  this  court.  The  assignment  is 
overruled. 

[5]  The  judgment  is  last  assailed  as  being  excessive,  and  the  result  of 
passion  and  prejudice,  because,  it  is  said,  the  evidence  demonstrated  the 
injuries  received  to  have  been  only  temporary.  But,  after  a  careful 
examination  of  the  statement  of  facts,  we  conclude  otherwise,  and  think 
tha^  although  the  testimony  was  conflicting  in  some  respect,  there  was 
sufficient  evidence  to  support  these  findings:  That  appellee,  at  the  time 
of  the  accident  a  strong,  healthy  man,  31  years  old,  and  earning  $90 
per  month,  was  so  injured  as  a  result  of  it  diat,  in  addition  to  suffering 
greatly  all  the  while,  he  was  unable  to  work  at  all  for  a  period  of  nine 
months,  thereafter  only  becoming  able  to  do  light  service,  the  performance 
of  which  caused  him  much  inconvenience  and  continued  pain;  further, 
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that  he  had  also  incurred  such  prmanent  injury  to  his  right  shoulder  and 
right  arm  as  seriously  impaired  the  future  use  of  those  members. 

Under  the  facts,  considering  specially  the  earning  capacity  and  the 
kmg  expectancy,  it  cannot  be  properly  said  that  an  award  of  $10,000 
would  so  shock  th^  conscience  of  an  appellate  court  as  to  justify  it  in 
setting  aside  a  jury's  finding.    Freeman  v.  Grashel,  145  S-  W.  695. 

A  feeling  of  regret  affects  both  other  members  of  the  court  that  the 
aid  and  comfort  of  concurrence  in  all  of  this  opinion  on  the  part  of  the 
learned  and  experience  Chief  Justice  may  not  be  had. 

Finding  no  reversible  error,  the  judgment  has  been  affirmed. 

Pleasants,  C.  J.  (dissenting).  I  am  unable  to  agree  with  my 
Associates  and  the  several  Courts  of  Civil  Appeals,  whose  opinions  are  cited 
in  the  opinion  of  the  majority  of  the  court  in  this  case,  in  holding  that 
the  employee  of  a  subscriber  under  the  Texas  Employers*  Liablity  Act 
of  1913  could  maintain  a  common-law  action  for  damages  against  his 
employer  for  personal  injuries  received  in  the  course  of  his  employment 
after  the  employer  had  become  a  subscriber  under  said  act,  but  before 
the  employee  had  received  notice  of  the  fact.  It  seems  to  me  that,  in 
order  to  giire  the  act  the  construction  placed  upon  it  by  the  majority,  the 
most  fundamental  rules  for  the  construction  of  statutes  must  be  violated, 
and  the  well-marked  Iboundary  line  between  the  fair  construction  and 
judicial  legislation  obliterated.  Having,  after  mature  consideration,  reached 
this  conclusion,  and  believing  that  this  disregard  of  the  cardinal  rules 
for  construction  of  statutes  opens  the  way  for  a  dangerous  encroachment 
by  the  courts  upon  the  lawmaking  power  which  our  Constitution  ex- 
clusively confers  upon  the  legislative  branch  of  our  government,  I  feel 
constrained  to  respectfully  dissent  from  the  opinion  of  the  majority, 
notwithstanding  the  fact  that  since  the  recent  amendment  of  the  statute 
in  1917  this  exact  question  will  not  likely  again  arise. 

Section  3,  pt.  1,  of  the  act  (article  5246i  Vernon's  Sayles'  St.), 
provides : 

"The  employees  6f  a  subscriber  shall  have  no  right  of  action  against 
their  employer  for  damages  for  personal  iniuries,  and  the  representatives 
and^  beneficiaries  of  deceased  employees  shall  have  no  right  of  action 
against  such  subscribing  employers  for  damages  for  injuries  resulting  in 
death,  but  such  employees  and  their  representatives  and  beneficiaries 
shall  look  for  compensation  solely  to  the  Texas  Employees*  Insurance 
Association  as  the  same  is  hereinafter  provided  for.** 

The  exemption  of  an  employer,  who,  in  compliance  with  the  provisions 
of  the  statute,  has  provided  insurance  for  the  compensation  of  his  em- 
ployees for  injuries  received  in  the  course  of  their  employment,  from  suit 
for  damages  for  persotial  injuries  by  an  employee  is  given  unconditionally 
in  plain  and  explicit  language.  But  the  majority  of  the  court,  invoking 
the  sound  and  well-settled  rule  that  in  construing  any  part  of  a  legislative 
act  the  whole  act  should  be  considered,  and  its  several  parts  so  interpreted 
and  harmonized  as  to  to  give  effect  to  the  intention  of  the  Legislature  as 
disclosed  by  the  entire  act,  say  that  this  provision  of  the  act  does  not 
mean  what  it  says,  because  section  19,  pt  3,  of  the  act  (article  5246x, 
Vernon's  Sayles'  St.),  provides: 

"Every  stibscriber  shall,  as  soon  as  he  secures  a  policy,  give  notice, 
in  writing  or  print  to  all  persons  under  contract  of  hire  with  him  that  he 
has  provided  for  pajrment  of  compensation  for  injuries  with  association;" 
and  because  there  having  been. great  doubt  in  the  public  mind  at  the  time 
this  act  was  passed  as  to  whether  an  act  which  deprived  an  employee 
nolens  volens  of  the  common-law  cause  of  action  against  his  employer  for 
damages  for  personal  injuries  would  be  constitutional,  it  will  be  assumed 
that  the  Legislature  entertained  this  doubt,  and  in  recognition  thereof 
intended  that  the  act  denying  the  employee  the  right  to  sue  his  employer 
for  damages  for  personal  injuries  should  not  be  operative  as  to  an  em- 


Digitized  by 


Google 


816  3  WORKMEN'S  COMPENSATION  L.  J.    (Tex.)         [June, 

ployec  who  had  not,  before  his  injury  occurred,  been  given  notice  as 
directed  in  the  provision  of  the  act  last  quoted. 

It  seems  to  me  that  this  construction  of  the  act  is  wholly  unwarranted. 
The  provision  for  notice  to  the  employee  is  merely  directory,  and  cannot, 
under  well-settled  rules  of  decision,  be  given  the  effect  of  a  mandatory 
statute.  State  v.  Connor,  85  Tex.  143;  Kulp  v.  Railey,  90  Tex.  310; 
Altget  V.  Callaghan,  144  S.  W.  1166.  It  occurs  in  an  entirely  different  part 
of  the  act  from  the  provision  denying  an  employee  the  right  to  sue  a 
subscriber  employer,  and  there  is  nothing  in  the  context  to  indicate  that 
the  two  provisions  are  related  to,  or  dependent  upon,  each  other.  It  is 
not  necessary,  in  order  to  give  effect  to  this  requirement  of  notice,  to 
regard  it  as  a  limitation  upon  the  provision  exempting  the  subscriber 
from  suits  for  damages.  I  think  the  reasonable  construction  of  the  act 
is  that  the  only  purpose  of  the  Legislature  in  requiring  this  notice  was  to 
enable  the  employee  to  comply  with  section  4a,  pt  2,  of  the  act  (article 
5246ppp,  Vernon's  Sayles'  St.),  which  provides: 

"No  proceeding  for  compensation  for  an  injury  under  this  act,  shall 
be  maintained  unless  a  notice  of  the  injury  shall  have  been  given  to  the 
association  or  subscriber,  as  soon  as  practicable  after  the  happening 
thereof,  and  unless  the  claim  for  compensation  with  respect  to^uch  Injury 
shall  have  been  made  within  six  months  after  the  occurrence  of  the  same; 
or  in  the  case  of  the  death  of  the  employee,  or  in  the  event  of  physical  or 
mental  incapacity,  within  six  months  after  death  or  the  removal  of  such 
physical  or  mental  incapacity." 

If  an  employee  of  .a  subscriber  under  this  act  was  kept  in  ignorance 
of  the  fact  that  his  employer  had  become  a  subscriber,  such  employee 
would  not  know  that  he  was  required,  in  order  to  obtain  compensation 
for  injuries  received  by  him  in  the  course  of  his  employment,  to  comply 
with  the  provision  of  the  section  of  the  act  last  quoted;  and,  in  order 
to  obviate  the  dela^  and  complications  that  might  be  thus  caused  the 
employee  in  collecting  the  compensation  due  him,  it  is  an  appropriate 
and  reasonable  requirement  that  the  employer  when  he  becomes  a  sub- 
scriber shall  give  notice  of  that  fact  to  his  employees. 

It  being  entirely  consistent  with  the  general  purpose  and  intent  of  the 
act  as  a  whole  to  .iccord  to  this  requirement  as  to  notice  to  the  em- 
ployees the  purpose  and  effect  stated,  it  should  be  given  this  construction 
rather  than  one  which  is  entirely  out  of  harmony  with  the  general  pur- 
pose and  intent  of  the  statute.  As  plainly  indicated  in  the  body  of  the 
act  and  in  the  emergency  clause,  the  purpose  of  the  statute  was  to 
change  the  existing  law  in  regard  to  liability  of  employers  for  personal 
injuries  to  their  employees,  or  for  death  resulting  from  such  injuries,  so 
that  employees  sustaining  injury  in  "industrial  accidents"  might  have 
adequate  protection.  In  order  to  provide  such  protection  to  employees  of 
persons  engaged  in  industrial  pursuits,  the  employers  are  required  to 
provide  compensation  insurance  for  all  of  their  employees  under  penalty 
of  being  deprived  of  their  common-law  defenses  against  claims  for  dam- 
ages for  injuries  received  by  the  employees  in  the  performance  of  the 
duties  of  their  employment  if  they  failed  to  provide  «uch  insurance*  It 
greatly  lessen^  the  beneficial  operation  of  the  act  to  give  it  the  construc- 
tion placed  upon  it  by  the  cases  of  Kampmann  v.  Cross,  194  S.  W.  437,  Rice 
V-  Garrett,  194  S.  W.  670,  and  Farmers'  Petroleum  Co.  v.  Shelton,  202  S.  W. 
194,  which  hold  that  the  act  does  not  become  operative  as  to  an  employee 
who  has  not  been  given  the  notice  required  by  article  S246x,  above  quoted. 
This  interpretation  of  the  requirement  as  to  notice  is  not  only  directly 
contradictory  of  the  express  and  unequivocal  provisions  of  article  5246i, 
but  is  so  out  of  harmony  with  the  general  purpose  and  intent  of  the  ac^ 
and  would  cause  it  to  operate  so  unfairly  and  unequally  upon  those  for 
whose  benefit  it  was  passed,  that  my  Associates,  decline  to  adopt  such 
•oonstiruction-  It  seems  to  me  that  the  construction  given  the  act  by  the 
majority  opinion  in  this  case  is  hardly  less  obnoxious  to  rule  of  equality 
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and  uniformity  than  that  given  in  the  opinions  cited.  There  is  nothing  in 
the  language  of  the  act  which  suggests,  nor  is  there  any  reason  for  sup- 
posing, that  the  Legislature  intended  by  this  act  to  say  that  an  employee 
who  had  received  notice  that  his  employer  had  obtained  accident  insurance 
for  his  benefit  could  look  only  to  the  insurance  company  for  compensation 
for  any  personal  injury  he  might  receive,  but  an  employee  of  the  same 
employer,  doing  exactly  the  same  kind  of  work,  who  had  not  received 
such  notice,  could  hold  the  insurance  company  or  his  employer  liable  as 
he  might  elect,  or  as  the  circumstances  under  which  he  was  injured  showed 
the  injury  was  due  to  his  own  or  his  employer's  negligence. 

The  only  reason  offered  by  the  majority  opinion  for  attributing  this 
intention  to  the  Legislature  is  the  supposed  general  doubt  in  the  minds  of 
the  Legislature  of  its  constitutional  right  to  abrogate  the  rule  of  the 
common  law  which  gives  to  an  employee  a  right  of  action  against  his 
employer  for  damages  resulting  from  person^  injuries.  We  have  no 
means  of  knowing  how  prevalent  this  doubt  may  have  been,  nor  to  what 
extent  it  may  have  affected  the  minds  of  the  Legislature.  We  do  know, 
however,  that  there  was  very  little  foundation  for  such  doubt,  because 
it  had  been  held  by  courts  of  the  highest  authority,  both  before  and  since 
the  passage  of  this  act,  that  no  one  has  a  vested  interest  in  the  rules  of 
common  law  themselves.  If  a  property  right  has  vested  imder  a  common- 
law  rule,  such  right  cannot  be  destroyed  by  a  change  in  the  rule,  but  it 
is  entirely  competent  for  the  Legislature  to  change  or  repeal  such  rules. 
Middleton  v.  Texas  Power  &  Ught  Co.,  108  Tex.  96,  185  S.  W.  556. 

One  cannot  read  the  majority  opinion  in  this  case,  nor  the  opinions  cited 
to  support  it,  without  reaching  the  conclusion  that  the  controlling  idea  in 
the  mind  of  the  court  was  that  the  common-law  right  of  action  could 
or  should  not  be  taken  away  from  the  employee  without  his  consent; 
and  therefore  unkss  the  notice  required  by  the  statute  was  given,  and  the 
employee  after  receiving  such  notice  remained  in  the  service,  he  should 
not  lose  his  common-law  right  of  action.  With  this  idea  uppermost  in 
their  minds,  they  attribute  an  intention  to  the  Legislature,  in  enacting  the 
provision  as  to  notice,  which  is  not  only  not  evidenced  by  an3rthing  in 
the  language  of  the  act,  but  contrary  to  its  express  provisions  and  its 
general  purpose  and  intent  In  other  words,  they  unconsciously  give  the 
act  a  meaning  in  conformity  with  what  they  think  the  law  ought  to  be,  in 
disregard  of  what  the  Legislature  said  it  should  be.  In  order  to  give  the 
act  this  construction,  the  majority  opinion  goes  outside  of  the  act,  and 
bases  its  holding  upon  the  assumption  that  the  Le^slature  doubted  its 
power  01  right  to  take  from  an  employee  without  his  consent,  the  com- 
mon-law right  of  action  for  damages  resulting  from  pergonal  injuries, 
and  therefore  intended  that  the  act  should  not  have  this  effect  as  to  an 
employee  who  had  not  been  ^ven  the  required  notice.  This  is  not  a 
permissible  method  of  construmg  a  legislative  act  If  the  meaning  and 
intention  of  the  Legislature  can  be  ascertained  from  the  act  itself,  and 
all  of  its  provisions  harmonized  and  given  effect,  it  is  not  permissible  to 
resort  to  other  means  of  interpretation.  Even  if  the  court  is  satisfied 
that  the  Legislature  meant  something  not  expressed  in  the  act,  it  cannot 
depart  from  the  plain  meaning  of  the  language,  and  give  effect  to  such 
unexpressed  intent  To  follow  any  other  rule  of  construction  would  be 
the  usurpation  by  the  courts  of  the  legislative  function. 

The  rule  of  construction  which  I  think  should  be  followed  in  inter- 
preting this  statute  is  thus  already  stated  in  the  case  of  Alexander  v. 
Worthington,  5  Md.  485: 

"The  language  of  a  statute  is  its  most  natural  expositor;  and,  where 
its  language  is  susceptible  of  a  sensible  interpretation,  it  is  not  to  be 
controlled  by  any  extraneous  considerations.  The  construction  is  to  be 
on  the  entire  statute,  and  where  one  part  is  suceptible  indifferently  of  two 
constructions'  and  the  language  of  another  part  is  clear  and  definite,  and 
is  consistent  with  one  of  the  two  constructions  of  which  the  former  part 
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of  the  statute  is  susceptible,  and  is  opposed  to  the  other  construction,  then 
we  are  to  adopt  that  construction  which  will  render  all  clauses  of  the 
statute  harmonious,  rather  than  that  other  construction  which  will  make 
one  part  contradictory  to  another.  Where  the  letter  of  the  statute  is 
inconsistent  with  itself,  we  may  eviscerate  an  intent  by  considering  the 
mischief  existing  and  the  remedy  proposed  to  be  introduced.  ♦  ♦  ♦ 
We  are  not  at  liberty  to  imagine  an  intent,  and  bind  the  letter  of  the  act 
to  that  intent;  much  less  can  we  indulge  in  the  license  of  striking  out 
and  inserting,  and  remodeling,  with  the  view  of  making  the  letter  express 
an  intent  which  the  statute  in  its  native  form  does  not  evidence.  Every 
construction  therefore,  is  vicious  which  requires  great  changes  in  the 
letter  of  the  statute,  and  of  the  several  constructions  that  is  to  be 
preferred  which  introduces  the  most  general  and  uniform  Remedy." 

It  is  never  permissible  to  give  a  provision  of  a  statute  a  different 
meaning  from  that  plainly  expressed  by  its  language  unless  such  meaning 
is  contradicted  by  other  plainly  expressed  provisions,  or  is  requgnant  to 
the  general  purpose  and  intent  of  the  statute  considered  as  a  whole. 

We  cannot  create  a  conflict  in  the  provisions  of  a  statute  by  giving 
any  of  its  provisions  a  meaning  not  required  by  its  plain  and  unambiguous 
language.  Southerland  on  Statutory  Construction,  pars.  237  to  241,  in- 
clusive, and  cases  there  cited. 

It  follows  from  the  views  above  expressed  that  I  am  of  opinion  diat 
the  judgment  of  the  court  below  should  be  reversed,  and  judgment  here 
rendered  for  appellant 
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I.  TUB  mXLATION. 

(A)  CREATION  AND  EXISTENCE. 
I  6   (2). 
Though  adjuitment  and  payment  of  compencatlon  operated  to  transfer  lec«l 
title  to  employer,  or  lurety.  employee  itill  retained  equiUble  Interest  and 
wai   real    part/    in   Intereit.      Baaaot    et    aL    v.    United    Railroads   of   S«n 
Francisco     (CdTl.)     *1< 

I  8   (6). 
Federal  act  applies  and  there  is  no  liability  under  state  act  if  employee  at 
time  of  injury   was  encaged   in   IntersUte   commerce.      Wan^erow   v.  In- 
duitrial    Board    et    al.    (111.) «»• 

(C)  TERMINATION   AND   DIBCHARQE.  • 

I  !•.  Indeflnits  term. 
Stats  Act  which  in  actions  against  employer  who  has  not  accspted  its  terms 

{»royidss  a  different  measure  of  compensation  from  that  of  maritists 
aw,  does  not  apply  to  seaman  injured  while  employed  on  vesssl  on 
naTlgabls  waters  of  the  United  States.  Barrett  ▼.  If  scomber  Jk  Nicksrsoa 
Co.    (U.   8.) M 

I  S7.  Disability  of  servant 
Test  as  to  whether  employee  was  engaced  in  "interstate  commerce*'  at  time 
of  injury  is  whether  performance  of  act  in  which  he  was  encased  directly 
and  immediately  tended  to  facilitate  movement  of  interstate  commerce, 
or.  conversely,  whether  failure  to  perform  act  directly  and  immediately 
interfered  with  or  hindered  movement  of  such  commerce.  Morrison  v. 
Chloaco.  M.  it  St.  P.  Ry.  Co..  (Wash.) tl 

I  17   (7). 
Employee   in  local  switching  crew  injured   while  lettlns  brake  on  car  beiny 
switched  between  ildings.  car  having  come  from  Pennsylvania  consigned 
to  company  in  New  Jersey  not  engaced   in  interstate  commerce.     Dela- 
ware, U  A  W.  R.  Co.   V.  Peck   (US.) Kit 

m.  MASTKB'S  UABIUTT-  FOB  INJUBIKS  TO  8KBTANT. 

(A)  NATURE  AND  EXTENT  IN  QENERAI^ 
I  87.  Statutory  provisions. 

There  can  be  no  recovery  against  master  under  federal  Act  without  plaintiff 
showing  negligence  of  carrier's  officers,  agents  or  employees.  Reed's 
Adm'z  V.  Illinois  Cent.  R.  Co.   (Ky.)    ^ 2t< 

Street  railway  engaged  In  carrying  passengers  between  states  is  "common 
carrier  by  railroad"  within  Federal  Act.  Nelson  v.  Ironwood  Sc  B.  Ry. 
Light    Co.      (Mich.) ^ 117 

Where  master  had  not  elected  to  come  under  act  agreement  for  compensation 
was  not  binding  upon  servant.  Nelson  v.  Ironwood  A  B.  Ry.  A  Light  Co. 
(Mich.)    - 127 

I  8S  (7).  Commencement,  suspension,  or  termination  of  relation. 
Servant  employed  in  cleaning  fires  and  coaling  locomotives  injured  when  rid- 
ing to  work  on  master's  engine,  such  being  method  of  reaching  work  pro- 
vided by  master,   was  injured  while  relation  of  master  and  servant  ex- 
ieted.     LIndstrom  v.   New  York  Cent.  R.  Co.    (N.  Y.) 614 

I  f6.  Unlawful   employment  or  services. 

Emplo}rment  of  minor  between  14  and  16  years  of  age  will  not  be  held  to  be 
illegal  on  account  of  fact  that  child's  mother  signed  age  and  employment 
certificate  issued  by  school  committee  under  Statute  and  falsely  stated 
that  she  had  control  of  child,  when  child  was  In  fact  under  control  of 
father.     Tagllnette  v.  Sydney  Worsted  Co.   (R.  I.) S«2 

Under  statute  inhibiting  employment  in  certain  places  during  hours  schools 
are  In  session,  child  of  16.  not  supplied  with  a^e  and  schooling  certificate 
his  employment  for  all  hours  of  day.  being  an  entirely,  is  Illegal  even 
after  school  hours— employment  Is  not  saved  from  illegality  by  fact  he 
Is  attending  night  school.  Maryland  Casualty  Co.  v.  Industrial  Accident 
Commission  of  California  et   al.    (Cal.)    6€S 

(B)  TOOLS.   MACHINERY.   APPLIANCES.   AND   PLACES   FOR   WORK. 

II  101,  102  (10).  Care  required  dependent  on  knowledge  and   tz- 

perience  of  servant. 
Absence  of  light  on  loc<Mnotive  moving  in  yard  is  not  negligence  as  to  em- 
ployee who  knew  hli  poiition  and  was  injured  after  Jumping  from  it  with 
light,   creating  absence  of  light.     Palermo  v.   Erie   R.  Co.    (N.   T.) S4« 
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i  121   (2).  Machinery. 
Violation  of  Labor  Law.  ffuardlng  machinery  la  evidence  of  neirllffencA.  even 
In   action   by   Infant  lUesally  employed.     Wolff   v.    Pulton   Bas   A   Cotton 
Mllla     (N.     Y.) 864 

(B)  FKLLOW  8BRVANTS. 

I  Its.  —  Operation  of  railroad*. 

I  Its  (7).    Neslicence  of  conductor. 

Railroad**  locomotive  enirlneer  and  Its  brakeman.  while  ensaced  In  making 
flyteff  vwUeh  with  locomotive  and  car  were  *'fellow  aervanta."  Joaea  t. 
Norfalk  BMithen  R.  Co.  (N.  C.) f S 

(F)  RISKS  A88UHXD  BY  SERVANT. 
I  t#4.  Statutory  provision*. 

I  204  <1).  In  general. 
In  aotloB*  OBdsr  federal  Employers'  Liability  Act,  the  common-law  doctrine 
of  assumptlOB  of  rl*k  applle*  and  a*  to  extraordinary  risks  and  those  due 
to  employee.s  neffllc*nce  there  is  no  assumption  unless  the  risks  are  so 
obvious  that  an  ordinarily  prudent  man  would  observe  and  appreciate 
ttMiA.     WUtm  ▼•  Norfolk  AS.  R.  Co.   (N.  C.) «f 

I  SIC.  Incompetency  or  necllvence  of  fellow  servants. 
I  Slf  (1).  In  general. 
At  common  law.  or  under  later  decisions  of  common-law  courts,  necllcenee  of 
fellow  ssnrant  was  classed  amont  risks  assumed  by  employee  ensaced  In 
common  service.    Jones  v.  Norfolk  Southom  R.  Co.  (N.  C.) CS 

I  SIT.  Knowledge  hj  servant  of  Uefect  or  danger. 

I  S17  (6).  Opportnnity  to  acquire  knowledge. 

Under  federal  Employers'  Lfabtllty  Act,  brakeman  making  flying  switch  and 
thrown  from  car  and  run  over  on  account  of  locomotive  engineer's  sudden, 
and  unusual  manner  of  stopping  engine,  did  not  assume  risk  of  negli- 
gence of  his  f«lk>w  servant.    Jones  v.  Norfolk.  Southern  R.  Co.  (N.  J.)....     «S 

I  217  (St).  Incompetency  or  negligence  of  fellow  servant*. 
Doctrine  of  a**umptlon  of  ri*k  of  negligence  of  servant  Is  based  on  knowledge. 
or  on  tm.tr  and  reasonable  opportunity  to  know,  and  usually  such  knowl- 
edge and  opportunity  must  come  In  time  to  be  of  use.     Jones  v.  Norfolk 
Southern  R.  <3o.  <N.  G.) €2 

(O)  CONTRIBUTORY  NEOLIGBNCB  OF  SERVANT. 

i  2Sf  (S).  Inadvertence  or  sleeping  while  on  duty. 
Where  ice  was  being  unloaded  from  sleigh  Into  farm  icehouse  by  means  of 
•kid,  farm  laborer,  who  was  gnlding  ice  down  skid,  knowing  that  when 
ice  entered  building,  sleigh  end  of  skid  was  lifted  in  air.  was  guilty  of  con- 
tributory negligence  in  placing  foot  within  skid  to  release  ice  wedged  in 
doorway,  where  Ice  could  have  been  released  without  so  doing.  Mullen 
V.     Little     (N.     Y.): BOO 

(H)  ACTIONS. 

i  2S2.  Jurisdiction  and  venue. 
Under  federal  Act  making  jurisdiction  of  state  and  federal  courts  concurrent 
In  actions  thereunder  and  fixing  venue  in  district  of  defendant's  residence 
or  la  which  cause  of  action  arose  or  in  which  defendant  shall  be  doing 
bttslne**  where  cauae  of  action  arose  In  Kentucky  and  defendant  -  cor- 
poration was  doing  bn*ine**  In  Minnesota,  Minnesota  courts  had  Jurisdic- 
tion if  action  might  have  been  brought  In  federal  court  In  Minnesota — 
action  In  tort  may  be  brought  at  any  place  where  defendant  may  ^  be 
found  and  served,  but  federal  Act  limits  actions  thereunder  to  district  of 
defendant's  residence  or  in  which  defendant  Is  doing  business  or  in  fhlca 
cause  of  action  arose.     Reed's  Adm'x  v.  111.  Cent.  R.  Co,   (Ky.) 29f 

i  268  (8).  Violation  of  statutes  or  ordinances. 
In  common-law  action  for  injuries  to  servant  between  ages  of  14  and  16. 
right  to  sue  llelng  based  on  ground  that  employer  did  not  Have  In  posses- 
•lon  an  age  and  employment  certMoate.  ao  required  by  statute,  it  Is  ne^ 
essarr  to  ■  allege  that  employer  did  not  have  such  certificate  at  time  of 
accident,     Taglinotte   v.   Sydney   Worsted    Co..    (R.   I.) .*  66]r 

i  246  (4).  Operation  and  effect  of  statutory  provisions. 
Defendant  master   has  burden  of   proving   servant's   contributory   negligence. 

Mullen   V.   Little   (N.   Y.) 500 

I  278  (17).  Methods  of  work. 
Jury  tatay  draw  on   their  own   information,   without   proof,    touching   sliriple 
matters  of  common  knowledge  and  experience  and  thoy  do  not  have  to 
be  told  that  use  of  Jack  is  necessary  to  raise  wheels  of  heavily  loaded 
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▼•hicl« — ^Jury  may  properly  find  that  attempt  to  dra*  loaded  vehicle  out 
of  croove  without  uae  of  jacka  waa  an  act  of  nesllcence  and  their  flnd- 
1ns  will  not  be  dlaturbed.  Rlckel  V.  Atchlaon.  T.  *  8.  P.  Ry.  C. 
(Kana.)     Tt8 

I  S84  (1).  In  r«neral. 
Whether  employee.  Injured  In  tahlny  locomotive  to  atorace  track  for  nlffht, 
waa  encased  In  Interatate  commerce  waa  for  Jury.     Palermo  v.   Brie  R. 
Co.       (N.    T.) S4« 

I  SSf  (4).  Tool*  and  appllanoea  in  seneral. 
Action   by   taxlcab  driver  who  claimed   to   have   auffered   injurlea  aa   reault 
of  defective  wrench  fumlahed  by  employer,   evidence  auAclent  to  carry 
caae  to  jury.     Ridley  v.  Portland  Taxicab  Co.   (Ore.) 610 

I  SSf  (7).  Nature  and  kind  of  applUncea. 
Ifaater  cannot  aa  matter  of  law  be  aaid  to  be  exercialns  ordinary  care 
merely  becauae  he  uaea  methoda  and  appUancea  cuatomarlly  employed 
by  othera  in  aame  character  of  work,  nor  yet  to  be  without  auch  care 
■olely  l»ecauae  he  faila  to  adopt  latest  and  moat  approved  devlcea  known, 
but  queatlon  In  auch  caaea  la  for  jury.  Bataon^lfilholme  C?o.  v.  Prank 
Paulk     (Tex.)     SOS 

I  SSf  (S).  Cuatomary  appliancea  and  mehoda  of  eonatructlon. 
Ifaater  cannot  aa  matter  of  law  be  aald  to  be  exeroialns  ordinary  care  merely 
becauae  he  uaea  methoda  an^  appliancea  cuatomarlly  employed  by  others 
in  aame  character  of  work,  nor  yet  to  be  without  auch  care  aolely  be- 
cauae he  fails  to  adopt  lateat  and  most  approved  devlcea  known,  but  ques- 
tion in  auch  caaea  la  for  jury.     Bataon-lfllholme  Co.  v.  Paulk   (Tex.) SOS 

I  SSO  <10).  Maohlnary. 
In  actl<Ni  by  plaintiff  member  of  oonatructl<m  sana  to  recover  for  injury  aua- 
tained  while  unloadlns  ralla,  held,  under  evidence,  that  plaintiff  at  the 
time  of  injury  waa  ensnffed  in  the  very  act  which  he  waa  directed  by  de- 
fendant's foreman  to  d«.     Reed  v.  Dlckinaon  et  al  (la.) SST 

I  SSS  (S7).  Methoda  of  work  in  general. 
Jury  may  draw  on  their  own  infonnation,  without  proof,  tuochlnc  almple 
matters  of  common  knowledge  and  experience  and  they  do  not  have  to 
be  told  that  uae  of  jack  la  neceaaary  to  ralae  wheela  of  heavily  loaded 
vehicle — ^jury  may  properly  And  that  attempt  to  drag  loaded  vehicle  out 
of  croove  without  uae  of  jacka  waa  an  act  of  nesllsence  and  their  find- 
Ins  will  not  be  disturbed.     Rickel  v.  Atchison.  T.  *.  8.  P.  Ry.  C  (Kan.)..   70S 

I  SSt  (St). Oparatlon  of  railroads  In  s*&«ral. 

In  action  under  Pederal  Act  by  plaintiff,  member  of  conatruction  s&ns.  in- 
jured while  unloadins  ralla.  contention  of  defendant  belns  that  injury 
waa  due  excluaively  to  plaintiff's  neallsencek  held,  that  court  erred  In 
directins  verdict  for  defendant.     Reed  v.  Dlckinaon  et  al  (la.)   SS7 

I  Sf4  (f).  Vice   principals   and  other   repreaentatlvea  of  mastar. 
Held   that   the  charge  adopted   waa   proper   teat   of   vlce-prindpalship  and   a 
new  trial  ahould  not  have  been  sranted  becauae  of  alleged  error  In  charge. 
Outmann    v.    Anderson    (Minn.) 7fS 

IV.  UABUJTIKS  for  INJUBIKS  to  THIBO  PSB80NS. 

(A)  ACTS  OR  OMI88IONB  OP  8BRVANT. 
I  Sll.  — —  To  fellow  sarvantau 
Jury  may  draw  on  their  own  Information,  without  proof,  tuochlnc  aimpla 
matters  of  common  knowledse  and  experience  and  they  do  not  have  to 
be  told  that  uae  of  jack  Is  necessary  to  ralae  wheela  of  heavily  loaded 
vehicle — ^jury  may  properly  find  that  attempt  to  dra*  loaded  vehicle  out 
of  troove  without  uae  of  jacks  waa  an  act  of  neslis«nce  and  their  flnd- 
Inc  will  not  be  disturbed.    Rlckel  v.  Atchlaon.  T.  *.  8.  P.  Ry.  C.  (Kan.) . :   701 

(A)  MATCBB  AND  OBOUMDS  OF  MAtTBB'S  LIABIUTT. 

I  S4S.     NATUBB  AND  THEORY  OF  LIABILITT. 

Purposa  or  act  la  to  tranafer  burdens  rsraltinc  from  Indnatdal  aoetdonta 
from  Individual  to  laduatry  and  to  bo  finally  diatrlbntad  npam  aoolety  mm 
whole  by  oompelllns  It  to  contrlbnta  t»  thoaa  who  aro  lawftiUjr  d*- 
»ondent  upon  doeaaaed.     Bootfa  Case   (Ma.) 40 

Compensation  Act  haa  substituted  another  liability  In  place  of  conunon-law 
liability  in  tort,  but  It  does  not  necessarily  follow  that  principlea  appnca- 
ble  to  torta  ahould  be  applied  to  thla  new  liability.  Anderson  v.  Miller 
Scrap  Iron  Co.  et  al.   (Wla.) SSO 

Policy  of  law  to  place  burden  of  personal  Injurlea  upon  bualneoa  or  Induatry 
M  which  employee  la  ensased.  Employers^  Liability  Assur.  Corporation. 
Limited,  of  London.  Bnsland.  v.  Induatrlal  Accident  Commission  (Qal.)..   407 

Compensation  under  act  ia  analosoua  to.  and  la  to  take  place  of  damasea  at 
common   law  or  under  Peraonal   Injurlea  Act — (Compensation  Act  is  not 
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based  on  theory  that  It  provides  a  means  of  support  during  period  of 
adjustment  followlnir  death  or  Injury  of  employee,  but  on  idea  or  com- 
pensation ^or  death  or  injury  arlsinir  out  of  employment  and  on 
broad  economic  theory  that  such  compensation  is  properly  char^able  as 
part  of  cost  of  industrial  activity.  Wan^ler  Boiler  A  Sheet  Metal  Works 
Co.    V.    Industrial   Commission   et   at    (111.) 617 

I  t47.     CONTITUTIONALITT  OF  BTA7XJTBB. 

Thar«  to  no  eonsttttitlonal  objection  to  statute  providing  for  attorney's  t—m 
where  employer  does  not  Institute  proceedings  for  review  of  decision  of 
Board  and  refuses  to  pay  compensation.  Friedman  Mtg.  Co.  ▼.  Indus- 
trial  Commission  of  Illinois  et  al.   (IlL) SI 

Act  will  bo  construed  liberally  with  view  to  carrying  out  Its  renewal  purpose 
and  not  strictly  as  other  statutes  In  derogation  of  common  law.  Scott's 
Case   (Me.)    4f 

Criasslflcation  of  occupation  or  eoMDloyment,  made  subject  to  (^mpensatlon 
Act.  Is  not  arbitrary  and  wanting  in  uniformity  so  as  to  make  act  un- 
oonstltuttonal.  Marshall  Field  A  Co.  ▼.  Industrial  Commission  of  Illinois 
et  al.  (111.)    lOS 

Compensation  Act  as  amended  is  constitutional  in  its  general  aspects  under 
both  state  and  federal  constitutions.     Duart  t.  Simmons  (Mass.) ISf 

Legislature  has  power  to  place  limitations  upon  rights  of  beneflclarles  under 
act.  Wangler  Boiler  A  Sheet  Metal  Works  Co.  v.  Industrial  Commission 
et    al.     (111.) «17 

Plaintiff  being  resident  of  the  state  and  not  belonging  to  class  of  nonresidents 
to  be  discriminated  against  not  entitled  to  attack  act  on  grounds  of  dis- 
crimination. A.  F.  £Istabro<^  Co.  et  al.  v.  Industrial  Accident  Ck>m- 
mission.     Klamath  S.  S.  Co.  v.  Same   (Cal.) 40« 

One  not«an  employee  In  an  excepted  class  In  Compensation  Act  may  not  as- 
sert any  grievance  that  excepted  class  might  have  to  the  validity  of  act 
— the  act  does  not  deny  equal  protection  of  the  laws  in  that  It  excludes 
from  operation  domestic  servants,  etc  and  employees  of  persons  employ- 
ing more  than  five.     Middleton  v.  Texas  Power  A  Light  Co.    (U.  S.)....   668 

Compensation  Act  Is  held  constitutional  only  because  It  Imposes  a  charge,  not 
only  upon  the  individual  employer,  but  upon  branch  of  Industry  In  which 
he  Is  engaged.  Miller  A  Lux  Incorporated  v.  Industrial  Accident  Com- 
mission   of    California    (Cal.) 667 

The  difference  in  modes  by  which  employee  and  employer  may  Indicate  their 
election  to  be  bound  by  act  is  not  objectionable  on  ground  that  it  dis- 
criminates against  either — Board  Is  not  unlawful  body  because  state 
auditor  Is  member,  only  limitation  Itelng  that  of  forbidding  imposition  of 
duties  on  auditor  that  appertain  to  legislative  or  Judicial  departments. 
Shea  v.   North-Butte   Mining  Co-    (Mont.)    768 

The  act  providing  for  election  between  compensation  for  death  under  act  or 
damages  In  law  action,  and  under  section  for  waiver  of  right  to  bring 
law  action  by  application  for  compensation  Is  not  violative  of  Const,  art. 
16.  as  abrogating  right  of  adult  to  recover  damages  for  death,  an  adult 
being  capable  of  making  election — the  act  In  so  far  as  It  attempts  to 
limit  compensation  to  minor  heirs  and  enforce  a  waiver  of  right  to  bring 
law  action  for  death.  Is  invalid  where  death  was  by  employee's  wrongful 
act.  minors  'having  right  of  action  in  such  case.  Garfield  Smelting  Co. 
V.  Industrial  Commission  of  Utah   (Utah)   681 

In  defining  terms  "employer"  and  "employee"  in  any  statute  passed  in  pur- 
suance of  Const.  Art.  20  authorizing  Compensation  Law.  no  definition 
therein  contained  can  enlarge  scope  of  constitutional  authority.  Em- 
ployers' Liability  Assur.  Corporation.  Limited,  of  London.  England,  v. 
Industrial    Aecident    Commission.     (Cal.) 407 

Compensation  Law  If  authorising  state  Industrial  Commission  to  require 
mutual  insurers  and  self-insurers,  whose  solvency  was  not  doubted  to 
pay  into  state  fund  the  present  value  of  future  installments  or  compen- 
sation under  awards  for  death  claims  is  unconstitutional  as  discriminat- 
ing against  such  insurers  and  In  favor  of  others,  etc.  Sperduto  v.  New 
York    City    Interborough    Ry.    Co.    (N.    T.) 608 

Legislature  had  power  to  provide  that  one  negligently  killing  employee  sub- 
ject to  act  should  be  liable  to  dependents  instead  of  next  of  kin.  Trav- 
elers' Ins.  Co.  V.  Padula  Co.,  Inc.  (N.  Y.) - 889 

f  848.     CONSTRUCTION   AND   OPERATION   OF   STATUTES   IN   OENBRAIj. 
Compensation  Act  being  highly  remedial  and  beneficent  in  purpose  Is  to  be 

llborally  construed.     Karoly  v.  Industrial  Commission  of  Colorado  et  al. 

(CoL) t« 

(Compensation  Act  provides  compensation  and  new  remedies  for  those  Injured 
In  Industrial  employments  which  Involve  loss,  delay  and  expense  and 
render  more  certain  recovery  of  compensation  when  most  needed  and  Is 
to  be  interpreted  with  liberality  calculated  to  effectuate  such  purpose — 
Pub.  Laws  1916,  c  1878,  was  enacted  after  passage  of  Compensation 
Act  and  is  therefore.  In  so  far  as  their  provisions  conflict,  if  such  be  the 
case,   controlling.     Taglinette   v.   Sidney  Worsted  Co.    (R.    I.) 662 

Compensation  Act  having  been  primarily  intended  for  protection  and  benefit 
of  enu>loyees  it  should  not  be  given  such  strict  and  technical  construc- 
tion as  to  deprive  meritorious  claimant  of  compensation.  Bates  &  Rogers 
Const.  Co.   et  al.  v.  Allen   (Ky.)    719 

Supreme  Court  must  assume  that  words  of  Statute  amending  and  reonacting 
Compensation  Act  were  chosen  with  reference  to  their  established  legal 
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meaning.     Waldum  ▼.  lAke  Superior  Terminal  A  Tranefer  Ry.  Co.  et  al. 

( Wla.)      671 

ProvlBlona  of  act  aliould   be  liberally  conatrued.     Holt  Lumber  Co.   et  al.   t. 

InduatHal   Commlaekm   of   Wlaconain   et   al.    (Wis.) S4t 

Provlalona  of  Compensation  Act  which  benefit  both  master  and  servant  should 

be  liberally  construed  without   regard   to   technical   nil  s.     Rlsh    v.   Iowa 

Portland    Cement    Co.    (Iowa) 4«l 

I  84f.  RBTROACnVS  OPERATION  OF  BTATUTBS. 

Amendment  as  to  appeals  from  order  of  Industrial  Commissioner  taken  after 
July  1  applies  to  Injuries  received  before  as  well  as  those  received  after 
July  1.  when  statute  became  effective.  Rlsh  v.  Iowa  Portland  Cement 
Co.    (la.)     -..465 

Section  relating  to  reduction  of  compensation  16  per  cent  in  case  of  willful 
failure  to  obey  safety  rule  has  no  application  to  accident  occurring  before 
statute  was  in  force.  Print  Motorcar  Co.  v.  Industrial  Commission  of 
Wisconsin  et  al.     (Wis.) 8»t 

I  til.     RXOKT  TO  BLACT.  AND  BFFBCT  OF  BLBCTION  IN  OBNSRAU 

Under  Compensation  Act  It  Is  slsctlve  both  with  smployeo  and  employer 
whettier  they  shall  become  subject  to  Its  terms— employer  who  chooses 
to  become  subscriber  is  liable  to  employees  of  his  subcontractor,  situated 
with  reference  to  work  on  employer's  premises  and  subject  to  peenliar 
conditions  thsreof,  having  elected  to  become  so  liable.  Doart  v.  Simmons 
(Mass.)    lie 

In  view  of  section  of  act  as  to  employer  electing  to  come  under  act  being 
relieved  of  other  liability  and  other  sections  which  state  conclusive  pre- 
sumption that  mine  operator  Is  within  act  unless  he  elects  otherwise, 
where  injured  miner  sued,  and,  when  demurrer  was  sustained  to  declara- 
tion, amended,  after  cause  was  barred,  by  adding  allegation  that  employer 
had  elected  not  to  come  within  act.  he  could  not  recover;  the  original 
declaration  being  not  merely  defective,  for  the  allegation  that  employer 
is  not  covered  by  act  is  essential  to  the  statement  of  the  cause  of  action 
at  common  law.    Davis  v.  St.  Paul  Coal  Co.  (111.) 244 

Servant,  having  accepted  compensation  under  Act  can  have  no  standing  In 
court  to  assert  employer's  further  liability  to  him  for  exemplary  damages 
on  ground  of  gross  and  reckless  negligence— Act  does  not  require  employer 
to  take  affirmative  In  matter  of  fixing  standards  of  safety,  nor  does  fail- 
ure to  do  so  work  a  forfeiture  of  nrotectlon  of  the  Act.  Strlcklen  v. 
Pearson   Const.     Co.    (la.)    7. 291 

Supreme  Court  must  assume  that  Legislature  adopted  with  Tull  understand- 
ing of  its  legal  effect,  language  ot  Statuta,  providing  that  certain  sections, 
shall  not  apply  to  employees  switching  freight  cars  for  railroad  company, 
unless  both  employer  and  employee  have  accepted  provisions  of  act. 
Waldum  V.  Lake  Superior  Terminal  St  Transfer  Ry.  Co.  et  al.   (Wis.) €71 

Defendant  railway  engaged  chiefly  in  switching  cars  of  other  companies, 
held,  to  have  been  at  time  plaintiff  was  injured  while  engaged  In  switch- 
ing box  cars  operating  a  steam  railroad  as  common  carrier,"  within  Com- 
pensation Act,  denying  compensation  in  such  case  unless  bovh  employer 
and  employee  shall  have  accepted  provisions  of  act  in  writing.  Waldum 
V.  Lake  Superior  Terminal  ft  Transfer  Ry.  Co.  et  al.    (Wia) «71 

Administrator  of  deceased's  servant's  estate  cannot  maintain  action  against 
master  for  servant's  wrongful  death  where  such  servant  had  accepted 
Ck>mpensatlon   Act.     Penn's   Adm'r.    v.   Bates  ft   Rogers  Const.   Co.    (Ky.)   7S1 

Employer,  not  included  In  any  classes  enumerated  In  Compensation  Act  may. 
by  operating  under  act.  free  himself  from  common-law  statutory  liability 
for  injuries  arising  out  of  employment.  Wangler  Boiler  ft  Sheet  Metal 
Works  Co.   V.  Industrial  Commission  et  al.    (111.) 61T 

That  employer  had  iK>sted  notices  of  election  not  to  operate  under  act,  though 
such  posting  was  insufficient,  held  not  to  estop  employer  from  denying 
that  it  had  effectually  rejected  act.  Reynolds  v.  Chicago  City  Ry.  Co. 
(111.) 601 

Remedy  under  act  Is  exclusive,  no  cause  of  action  arising  at  common  law  or 
under  Employer's  Uabllity  Act,  except  where  employer  has  failed  to  se- 
cure payment  of  compensation.  Nulle  et  al.  v.  Hordman.  Peck  ft  Co. 
(N.    Y.)     S4S 

Where  Injured  employee  under  act  brought  action  against  married  woman 
and  suit  was  dismissed  claimant,  by  election  to  sue  her.  is  barred  from, 
subsequently  seeking  award  under  act  against  husband  and  wife  Jointly, 
evidence  showing  that  wife  was  in  fact  employer.  Crlnlerl  v.  Gross  et 
ux.   (N.    Y.) U9 

Though  stevedore  presented  claim  and  accepted  compensation  undor  State 
Compensation  Law  held  that  as  Commission  was  without  Jurlsdictloa 
the  acceptance  of  compensation  is  not  bar  to  libel  In  admiralty,  the  pay- 
ments if  made  by  employer  being  deductible  from  recovery  and  If  made 
by  state  to  be  treated  as  gratuities.  Neumann  v.  Morse  Dry  Dock  ft 
Repair  Co..   Inc.    (U.   8.) 662 

I  SS2.     WILLFUL    OR    INTENTIONAL     ACTS    OR    OMISSIONS    OF    EM- 
PLOYER. 
Act  is  not  bsr  to  common  law  action   for  damages   by   Infant,   employed   In 

violation  of  Penal  Law.  Wolff  v.  Fulton  Bag  ft  Cotton  .Mills  (N.  Y.) tS4 
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I  IS 4.     RIGHT    OF   ACTION    AGAINST    THIRD    PERSON. 

Section  6  of  Compensation  Act  rivet  Injured  employee  statutory  action  or 
proceedlnir  against  employer  for  oompeneatlon  and  alao  for  damages 
a«alnat  wronsdolny  third  party  caualnc  hla  Injurlee,  and  where  Moh 
person  is  not  estopped  by  her  acceptance  of  compensation  already  pro- 
vided for  her,  nor  by  her  participation  In  arbitration  proceedlncs  to  de- 
termine her  compensation,  nor  by  other  actions  constituting  ratlflcatioa 
or  acquiescence,  she  may  prosecute  her  action  against  both  employer 
and  wroncdolnc  third  party,  and  she  is  not  required  to  choose  between 
compensation  allowed  and  damages  which  she  may  recover,  until  action 
is  tried  and  detormlned,  but  she  Is  not  entitled  to  recover  both  damages 
and  oon&pensatlon— the  word  '*recover"  means  to  "vet."  "procuro." 
"obtain."  and  the  like  and  provision  concerns  Itself  with  actual  payment 
and  Is  not  llmltod  to  recovery  of  Judgments  upon  which  nothing  may 
be  realised.     Bwader  v.  Kansas  PlourmlUs  Co.  et  al.   (Kan.) 12f 

Where  employee  who  as  well  as  em.ployer  has  elected  to  come  under  ace  is 
injured  by  third  person,  who  Is  not  under  act,  employee  need  not  elect 
between  compensation  under  act  and  damaceo  at  common  law.  but  may 
prosecute  both  actions  at  same  time.     Goneo  v.  Fisher  (111.) 696 

I  Sif.     COMMON-LJLW  DBFBNBB8  ABOLISHED. 

Immaterial  whether  risk  was  assumed  by  acts  of  employee  or  by  his  con- 
tract of  employment.     Bay  State  St  Ry.  Co.  v.  Rust  (U.  S.) 8 

Employer  who  has  elected  not  to  accept  Compensation  Act  has  waived  Its 
rlffht  to  Interpose  common-law  defense  of  assumed  risk.  New  Staunton 
Coal  Co.   V.    Fromm    (III.) 4S2 

I  S67.  PERSONS  ENTITLED  TO  ELECT. 

Plaintiff  may  have  been  under  Compensation  Act  by  reason  of  his  employer's 
election.  Is  insufficient  to  place  him  under  act  as  amended,  his  employ- 
ment having  been  Intermittent  and  there  havlnir  been,  no  election  by 
him  under  Statute  requiring  election  by  both  employee  and  employer. 
Waldum  v.  Lake  Superior  Terminal  A  Transfer  Ry.  Co.  et  al.   (Wla)....   671 

Heir  who  Is  not  sul  Juris  cannot  waive  right  of  action  by  appl'catlon  for 
award,  or  vice  versa  under  Industrial  Commission  Act.  being  Incapable  In 
law  of  making  election — mother  by  applying  for  compensation  for  father's 
death  does  not  waive  minor  children's  right  to  bmg  acton  for  damages. 
Garfield  Smeltng  Co.  v.  Industrial  Comlsslon  of  Utah   (Utah) &S1 

I  SIS.     FORM  AND  REQUISITES  OF  ELECTION   (INCLUDING  HCPLIBD 

ELECTION). 

Subcontractor's  employee  by  falling  to  give  notice  to  chief  employer,  on 
whose  vessel  he  was  to  work,  that  he  claimed  his  right  of  action  at  com- 
mon law  for  any  injuries  decided  to  become  bound  by  act.  and  to  waive 
common-law  right.     Duart  v.  Simmons  (Mass.) 1S6 

Stevedore  injured  while  loading  vessel  who  was  entitled  to  remedy  afforded 
by  State  Act,  held  not  to  have  eleoted  that  remedy  by  signing  at  request 
of  attorney  the  notice  to  employer  contemplated  by  Compensation  Act 
and  to  be  entitled  to  sue  in  admiralty.  Siebert  v.  Patapsco  Ship  Celling 
*  Stevedore  Co.  et  al.   (U.  S.) 219 

Where  employer  which  became  subscriber  failed  to  give  written  notice  to  em- 
ployees provided  for  by  Statute.  It  was  not  binding  on  injured  employee 
who  had  no  notice  that  employer  had  adopted  the  act.  Batson-MUholme 
Co.    V.    Faulk    (Tex.) 806 

i  869.     TIME  OF  ELECTION. 

Compensation  Act  permits  election  only  by  filing  and  posting  notices  not  to 
be  bound  60  days  before  expiration  of  calendar  year  a  failure  to  post 
such  notices  within  that  time  is  election  to  comply  with  provisions  of  act 
for  ensuing  calendar  year.     Reynolds  v.  Chicago.  City   Ry.   Co.    (111.)....   608 

I  sei.     IK  GENERAL. 

Digging  trenches  with  shovel  In  plumber's  business  of  making  prtvate  con- 
nections with  city  sewers  Is  "excavating"  under  statute  naming  such 
work  as  extrahaaardous — It  being  more  dangerous  than  ordinary  oooupa- 
tlon  though  there  be  more  faasardons  excavations.  Scully  v.  Industrial 
Commission  of  Illinois   (111.) tO 

"Employes'*  as  used  in  act  as  "every  person  In  service  of  another  under  con- 
tract of  hire"  Is  to  be  broadly  construed.  Marshall  Field  A  Co.  v.  Indus- 
trial Commission  of  Illinois  et  al.    (111.) 106 

8ua;»erlntendent  of  wholesale  dairy  routes  who  left  employer's  place  of 
business  to  Instruct  new  driver,  traveling  by  street  railway,  and  who. 
upon  alighting  from  car  was  killed  by  automobile,  was  not  at  such  time 
engaged  In  **hasardous"  occupation,  within  act  or  In  service  of  em- 
ployer whose  principal  business  was  haaardous.  Balk  v.  Queen  Dairy 
Oo.   et  al.    (N.   T.) 1T7 

Under  act  coal  yards  were  not  classified  among  "hasardous  employmenti^' — 
laborer.  Injured  by  coal  falling  on  him  while  unloading  coal  In  rail- 
road oar  within  yard  of  employer,  was  not  'V>peratlng  a  wagon"  within 
act  as  to  "hasardous  employment."  In  re  Hassen — ^Appeal  of  United 
SUtes  Casualty  Co.   (N.  Y.) 181 
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•Laylnc  carpets  is  not  **iipholsteriiic"  -within  any  of  the  deflnltlona  clrea  the 
word  by  standard  le«lcoffrai>hers  and  especially  not  within  act.  Stradar 
▼.  Stem  Bros,  et  al.   (N.  Y.) Ifl 

One  who  was  enlaced  in  no  other  bosinees  than  manaflns.  maintaining  and 
keeping  in  repair  some  12  or  IK  bulldlnrs,  all.  except  1  or  2  owned  hy  his 
children,  belon^lnff  to  him.  keeplnc  a  foreman  for  the  purpose,  was  en- 
Va^ed  In  the  "business  of  malnuinins  buildings*'  within  the  act.  Storrs. 
V.  Industrial  Commission  et  al.    (111.) 2t8 

Child  Labor  Law,  the  Women's  Ten  Hour  Law.  the  Health.  Safety,  and 
Comfort  Act  and  a  city  ordinance  requiring  persons  conductinc  meat 
markets  to  take  out  licenses,  and  Imposing  penalties  for  false  welffhtSk 
do  not  brinir  employer  conducting  store  and  butcher  shop  within  Com- 
pensation Act  by  reason  of  section  S.  cl.  8.  applying  the  act  to  persons 
ensaffed  In  enterprises  in  which  statutory  or  municipal  ordinance  reffu- 
lations  are  imposed  for  protection  of  employees.  Deitrich  t.  Industrial 
Board  et  al     (111.) •. 248 

Administrator  or  executor.   If  employer  of  labor,   may  become  subscriber  In- 
«          stead  of  remaining  under  common  law  subject  to  dlsadvantaires  Imposed 
by    Statute.      Keohane's    Case      In    re    McCarthy.      In    re    Massachusetts 
Bonding  *  Ins.   Co.    (Mass.)    742 

Where  one  carrier  employed  watchman  at  crossing:  and  another  company 
operating  a  parallel  track  paid  one-half  of  salary,  relation  of  employer 
and  employee  within  meaning  of  act  existed  between  each  railroad  and 
watchman.  San  Pranclsco-Oakland  Terminal  Rys.  v.  Industrial  Accident. 
Commission    (Cal.) €82 

Reoeivers  of  railroad  company  are  presumed  to  be  operating:  under  Compen- 
sation Act  until'  they  elect  not  to  come  within  Its  provisions,  thouch 
before  their  appointment  corporation  had  made  such  election — receivers 
are   "employers."     Unrlne  v.   Sallna   Northern   R.   Co.    et   al.    (Kans.)....   €22 

Where  partnership  acted  as  acent  In  makln*  contract  of  hiring  with  claimant 
for  compensation  and  failed  to  disclose  the  principal  and  claimant  was 
led  to  contract  under  belief  it  was  with  firm  as  principals,  claimant,  on 
learning  facta  could  not  treat  his  contract  as  binding  on  either  the  firm, 
or  their  principals,  at  his  election  and  having  elected  to  hold  firm  they 
must  answer  to  him.     Scott  v.  O.  A.  Hankinson  ft  Co.  et  al.  (Mich.) 7Sf 

Night  engineer,  of  piano  factory  was  an  "employee  In  hasardous  employ- 
ment/'    Nulle  et  al.  v.  Hardman.  Peck  ft  Co.    (N.  Y.)..... 242 

Act  does  not  extend  to  employee  on  vessel  In  navigable  waters  and  Industrial 
Commission  cannot  collect  from  employer  premiums  on  account  of  such 
employees — employees  of  corporation  engaged  In  dredging  upon  naviga- 
ble waters,  employed  solely  on  land,  fall  within  act — ^where  employees 
engaged  partly  on  land  and  partly  on  dredges  subject  to  admiralty  Juris- 
diction, Industrial  Commission  was  entitled  to  collect  premiums  to  be 
paid  in  proportion  to  time  employees  spent  on  land  and  on  navigable 
water.  Puget  Sound  Bridge  ft  Dredging  Co.  v.  Industrial  Ins.  Commis- 
sion  et   al.   (Wash.) 644 

Switchman  injured  while  engaged  in  intrastate  commerce;    his  only  remedy  is 

under  state  act.     Ward  v.  Brie  R.  Co.   (N.  Y.)    282 

When  Compensation  Act  which  applied  to  employees  of  railroad  company 
was  amended  so  as  to  exclude  employees  of  all  railroad  companies  operat- 
ing steam  railroads  as  common  carriers.  Intent  was  to  exclude  companies 
organised  as  railroad  companies  and  doing  business  as  common  carriers. 
Waldum  v.  Lake  Superior  Terminal  ft  Transfer  Ry.  Co.  et  al.    (Wla)....   €71 

In  determining  whether  relationship  of  employer  and  employee  existed  gen- 
eral law  as  well  as  Compensation  Statute  itself  must  be  considered — 
definitions  of  same  under  Compensation  Law  are  broad  enough  to  Include 
both  general  and  special  employer.  Bhnployers^  Liability  Assur.  Corpora- 
tion, Limited,  of  London.  E«ngland.  v.  Industrial  Accident  Commission 
(Cal.) 487 

Where  partnership  furnished  men  and  foreman  to  cement  company  who  were 
to  be  paid  by  partnership  with  funds  furnished  by  cement  company,  part- 
nership retaining  power  to  hire  and  discharge^  men  were  under  Joint 
control  of  partnership  and  company,  who  were  Jointly  associated  in  carry- 
ing out  the  work.  Employers^  Liability  Assur.  Corporation*  Limited,  of 
London.  England,  v.  Industrial  Accident  Commission    (Cal.)    481i 

Illegal  contract  of  employment  does  not  destroy  operation  of  act.  FVlnt  Mo- 
torcar Co.  V.  Industrial  Commission  of  Wisconsin  et  al.    (Wis.) 288 

Cause  of  action  by  taxlcab  driver  for  injuries  received  as  result  of  defective 
wrench  furnished  by  employer  does  not  fall  within  Employers'  Liability 

Act.     Ridley   V.   Portland   Taxlcab  Co.    (Ore.) 820 

Machinist  regularly  employed  by  master  In  repairing  motorcars  injured  while 
present  to  repair  its  cars  which  were  racing,  was  within  regular  employ- 
ment. Print  Motorcar  C^  v.  Industrial  Commission  of  Wisconsin  et  al. 
(Wis.)      288 

I  2€2.     CASUAL  BMPLOTMBNT. 

"Casual"  as  applied  to  employment  in  act  has  reference  to  eontraet  for  senrtos 
and  not  to  particular  Item  of  work  being  done  at  time  of-injury.  Scully 
▼.  Industrial  Commission  of  Illinois  (111.)    28 

Character  of  contract  of  employment  as  to  whether  it  wss  casual  or  not  was 
fixed  by  contract  of  hiring— structual  ironworker  sent  from  unlOB  head- 
quarters, with  three  other  members  to  complete  job  requiring  only  thres 
or  four  dayiT  work  and  who  was  employed  by  railroad  for  particular  Job 
only,  was  engaged  In  "casual  employment.*'  Chicago  Great  Western  R. 
Co.  ▼.  Industrial  Commission  of  Illinois  et  al.   (111.) 14 
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CoDttmctlon  of  bulldlnfft  referred  to.  held  within  "usual  courae  of  em- 
ployer**  buelneM"  within  meanlnir  of  act.  State  ex  rel.  Lund^ren  v. 
Dietrlct  Court  of  Washington  County    (If Inn.) 1B9 

Under  Act  providing  that  term  "employee"  shall  not  include  any  person 
whose  employment  Is  but  casual,  a  carpenter  temporarily  employed  as 
helper  on  transfer  wa^on.  held  not  an  employee  within  act.  Thede  Bros, 
et  al.  ▼.  Industrial  Commission  et  al.   (111.) 242 

I  tes.     FARM  LABORERS. 

Under  Compensation  Act  if  worker  upon  farm  may  be  reasonably  dasslfled  as 
one  encAired  in  aerriculture,  his  employer  is  not  liable— 'workman  whose 
sole  duty  is  to  repair  wacons  in  shop  operated  on  farm  is  "engaged  in 
farm  labor."  Miller  A  L.uz  Incorporated  v.  Industrial  Accident  Com- 
mission of  California    (Cal.) 667 

Injury  to  farm  hand*  assisting  in  unloading  ice  from  sleigh  to  farm  ice- 
house, was  not  within  act  where  ice  was  used  for  farm  purposes  and  not 
for  pecuniary  gain,  injured  employee  being  farm  laborer.  Mullen  v. 
Little     (N.     Y.) 600 

I  lu.     PUBLIC  BMPLOTBB8. 

Borough  policeman  is  an   "employee"  of  borough  within  the-  act.     McCarl  et 

al.    V.    Borough    of    Houston    (Pa..) 789 

In  proceeding  by  street  8weei>er  for  compensation  for  injuries  received  when 
run  down  by  automobile,  city  traffic  ordinances  are  not  "ordinances"  with- 
in Cmpensatlon  Act  and  liability  cannot  be  predicated  on  ground  that 
employment  was  one  In  which  municipal  ordinances  were  imposed  for 
protection  of  employees  and  public  cities  and  incorporated  villages  are 
"employers"— city  street  paved  with  asphalt  is  a  "structure"  within  the 
act  and  sweeping  and  cleaning  of  such  street  is  "repairing  or  maintain- 
ing." City  of  Rock  Island  v.  Industrial  Commission  of  Illinois  et  al. 
(111.)     592 

I  lei.     KMPLOTBB8   ENQAOBD   IN   INTBR8TATB  COMMBRCB. 

Terms  of  Compensation  Act  are  broad  enough  to  Include  employee  working 
In  connection  with  discharge  of  cargo  of  vessel  engaged  In  Interstate  or 
foreign  commerce,  only  master  and  seamen  of  vessels  so  engaged  being 
excluded.     Duart   v.    Simmons    (Mass.) 126 

Under  act  as  amended  exempting  railroads  which  do  an  Interstate  business, 
employee  of  such  railroad,  though  bulk  of  Its  business  is  intrastate^  is 
not  entitled  to  compensation,  but  can  recover  only  In  accordance  with 
latter  part  of  the  amendment  which  enacts  within  state  the  provisions 
of  the  federal  act.  Spokane  A  I.  B.  Ry.  Co.  et  al.  v.  Wilson  et  al.. 
Industrial   Insurance  Commission    (Waah.)    201 

With  respect  to  employer  engaged  in  interstate  commerce,  section  62  of  act 
applies  provisions  of  act  unconditionally  to  those  of  his  employees  whose 
work  Is  wholly  Intraatate  and  clearly  separable  and  distinguishable  from 
work  of  interstate  commerce,  though  same  section,  with  respect  to  em- 
ployees who  are  engaged  partly  In  Intrastate  and  interstate  commerce, 
provides  that  act  shall  apply  only  upon  condition  that  employer  and  such 
employees  voluntarily  accept  provisions  of  act  by  formal  writing  ap- 
proved by  commissioner.     Suttle  v.  Hope  Natural  Oas  Co.  (W.  Va.) 206 

Evidence  showed  that  bolt  upon  which  plaintiff  was  working  when  Injured, 
was  put  on  particular  engine,  engaged  in  Interstate  commerce.  Atlantic 
Coast  Line  R.  Co.  v.  Woods  (U.  S.) , 6 

Servant  engaged  in  wheeling  bricks  from  freight  car  on  siding  to  freight 
terminal  in  course  of  construction  was  not  engaged  in  Interstate  com- 
merce and  could  not  recover  under  federal  Bnkployers*  Liability  Act, 
when  Injured  through  the  negligence  of  fellow  servant.  Mattl  v.  Chicago. 
M.  Jk  St.  P.  Ry.  Co.   (Mont.) * 162 

Member  of  repair  gang  killed  while  passing  from  one  oar  to  other,  waa  en- 
gaged In  "Interstate  commerce."  Southern  Pac.  Co.  v.  Industrial  Accident 
Commission   (Cal.)    12 

State  Elmployers'  Liability  Act  as  amended  by  section  20  or  original  Act  ex- 
cludes its  application  to  any  employer  acting  as  a  common  carrier  m  in- 
terstate commerce  by  railroad,  does  not  apply  where  deceased  servant's 
employer  was  so  engaged,  regardless  of  whether  servant's  work  was  a 
part  of  railroad's  Interstate  commerce.  Bergeron  v.  Texas  A  P.  Ry  Co. 
(La.) 20B 

Where  Interstate  and  Intrastate  carriers  had  parallel  tracks  and  each  paid 
half  of  salary  of  watchman,  and  watchman  was  killed  by  train  of  in- 
terstate carrier  at  time  when  train  also  came  by  for  intrastate  carrier. 
Jurisdiction  of  state  Industrial  Commission  was  not  lost  as  to  Intrastate 
carrier  by  reason  of  federal  act.  San  Francisco-Oakland  Terminal  Rys. 
V.    Industrial    Accident    Commission    (Cal.) 682 

I  t6«.     MINORS. 

Aotlon  by  administrator  of  boy  under  16  employed  In  violation  of  Labor  Law 
and  killed  while  engaged  In  employment  enumerated  In  (Tompensatioa  Act. 
Art  1..  Sec  2..  Group  22,  brought  for  benefit  of  father  and  next  of  kin 
cannot  be  maintained.  Sec  11  of  later  act  providing  exclusive  eompeasa- 
Uon.     Robllotto  v.  Bartholdl  Realty  Co.   (N.   T.) S9 

Department  store  comipany,  by  Its  void  contract  employing  girl  under  14  years 
of  age,  could  not  limit  Its  llabUity  for  injury  to  her  to  compensation  fixed 
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br  Comp«osatlon  Xct.  to  which  the  waa  unable  to  fflre  aaaant — mla- 
•tatement  by  rlrl  of  ace  In  order  to  aecure  employment  la  no  defenae  to 
em|>loyer,  aned  for  Injury  to  her,  and  claiming  only  remedy  la  under 
Workmen'a  Compenaatlon  A.ct.  deaplte  llletailty  of  employment;  pro- 
hibition affainat  employment  of  child  under  14  belMT  aboolute.  Seehllch  ▼. 
Harrla-Bmery    Co.     (Iowa) iX 

Held  that  the  charge  adopted  waa  proper  teat  of  vlce-prlnclpalehlp  and  a 
new  trial  should  not  have  been  granted  becauie  of  alleged  error  In 
charge.      Outmann    v.    Anderson    (Minn.) 7<S 

UnleM  employer  haa  age  and  employment  certificate  provided  for  by  Statute, 
minor  between  agea  of  14  and  16  la  not  working  at  an  age  legally  pemUt- 
ted  under  lawa  of  atate — ^where  employer  who  haa  received  from  proper 
school  committee  and  haa  In  hla  pooaeaalon  a  certificate  In  form  subatan- 
tially  aa  required  by  law.  he  Is  not  required  to  Investigate  accuracy.  b«t 
la  entitled  to  rely  upon  It  aa  rendering  employment  of  child  named  aa  be- 
ing legally  permitted  and  aald  child  la  aul  Jurla  aa  an  employee.  Tagr- 
llnette  v.   Sydney   Worated  Co.    (R.   I.) tit 

|'8C7.    INDBPBNDBNT  CONTRACTORS  AND  THBXR  BMPLOTBSB. 

Whara  contract  provided  that  buyer  of  timber  ahould  raimburaa  aallar  for 
wagea  paid  acalera.  not  to  exceed  !!•  per  month  each,  acaler  amployad 
by  and  who  worked  under  direction  of  aeller  at  aalary  of  !?•  par  month, 
waa  not  employee  of  buyer  within  act.  Kirby  Lumber  Co.  v.  MeOObarrr 
et  at    (Tax.)    T» 

Principal  teat  aa  to  whether  one  la  employee  or  independent  contractor  Itaa 
in  degree  of  control  retained  and  exerciaed  by  peraon  for  whom  work  la 
balag  done — where  employer  of  drainage  dlatrlct  aupenriaed  dUch-olaaaSag 
operation  aa  to  reaulta  only,  while  peraon  Injured  opieratad  hla  own  nut- 
ehlnery.  etc..  he  waa  an  independent  contractor.  Maredoaia  l^r—  Jk 
Drainage  Diet.  v.  Industrial  Commlaalon  of  lUlnola  et  al.    (m.) 14 

Contract  providing  for  digging  tunnel  for  expreaa  conaideration,  which  gave 
party  dealring  tunnel  dug  right  to  withhold  S«  per  centum  of  compen- 
aatlon until  work  waa  completed,  but  contained  no  reaervatlon  of  con- 
trol of  work  more  than  neceasary  to  insure  Ita  producing  reaulta  proTtdod 
for,  did  not  create  relation  of  maater  and  aenrant — mere  fact  that  In- 
dependent contractor  followed  dlrectlona  of  owner  of  mine  regarding 
work  of  digging  tunnel  did  not  change  relation  of  maater  and  aenrant.  In- 
dnatrial  Commlaalon  of  Coloaido  et  al.  v.  Maryland  Caaualty  Co.  <Colo.)..     fC 

Painter  agreeing  to  paint  three  amokeatacka  for  corporation  waa  independent 
contractor  where  he  had  abaolute  control  of  hlmaelf  and  helper  aa  to  tlma 
when  he  waa  to  begin  work  and  aa  to  where  he  ahould  commence,  un- 
hampered by  dlrectlona  from  corporation  and  not  aubjoet  to  ita  dis- 
charge— tn  relation  of  employer  and  employee,  employer  had  control  and 
direction,  not  only  of  work  and  ita  performance  and  reautta,  but  of  Ita 
detalla  and  methoda  and  may  diaoharge  employee  dlaobeylng  ouch  con- 
trol— that  independent  contractor  is  directed  by  corporation  during  per- 
formance of  work  doea  not  affect  his  status  aa  such — that  he  waa  fumlahod 
paint  and  helper  by  corporation  doea  not  affect  hla  statue.  Litta  et  aL  ▼. 
RIaley  Lumber  Co.  et  al.   (N.  T.) ITO 

Claimant  for  compensation  for  Injuriea  from  town,  who  engaged  In  bualneoa 
of  stable  keeping,  teaming  and  jobbing,  let  to  town  for  work  on  roadp. 
cart,  horaea  and  hlmaelf  for  undivided  price  of  $t.  per  day.  held  **fn- 
dependent  contractor.*'     Wlnslow's  Caae..  In  re  Town  of  Mansfield  <Maaa.).741 

Driver  of  team  hired  out  by  owner,  hla  general  employer,  to  work  for  another, 
remains  in  employ  of  general  employer  ao  far  aa  concema  management 
and  care  of  horsea-'Owner  of  teams  and  horaea  who  let  them  with  drivers 
at  hourly  rate,  paying  drivera  and  driving  team  himself,  who  waa  Injured 
In  management  of  horses  of  hla  team,  not  entitled  to  compenasetlon  from 
company  or  Insurer.  Centrello's  Caae.  In  re  J.  K.  Ryan  Co.  In  re  Trav- 
elera'    Ins.    Co.    (Mesa.)    74« 

One  employed  to  remove  trees  preparatory  to  grading  street  to  be  paid  In 
lump  sum,  he  furnishing  his  own  tools,  controlling  his  own  tlmc^  etc, 
he  waa  a  "contractor."     Storm   v.   Thompaon    (la.) 479 

Where  person  lets  out  work  to  another,  and  contractee  reserves  control  over 
work  of  workmen,  method  of  work,  etc.,  relation  of  contractor  and  con- 
tractee exists  and  not  that  of  maater  and  servant.  Smith  v.  State  Work- 
men's   Ins.     Fund     (Pa.) 374 

Compensation  Act  must  be  presumed  to  have  used  the  word  "contractor"  In 
aenae  It  Is  commonly  employed,  and  in  which  It  haa  been  defined  by  the 
courts.     Storm  v.  Thompaon   (la.) *. 47« 

i  set.     INJURIIB8  OCCURRING  IN  FOREIGN  8TATB. 

Board  obtained  jurladictlon  by  applicatlan  of  wife  alleging  om^loyaMBt  oC 
husband  and  injury  causing  death  auffered  in  oourse  of  employment, 
although  Injury  occurred  while  employee  waa  outaide  of  atate.  Vtlad- 
man  Mfg.  Co.  v.  Induatrlal  Commlaalon  of  Illlnola  et  al.  (III.) tl 

Compenaatlon  Act  of  Illinois  does  not  authorize  compensation  for  death  of 
person  by  drowning  In  Ohio  River  while  at  work  on  occaalon  attached  to 
river  bed  outside  of  state  boundary.  Union  Bridge  St  Construction  Co. 
v.   Industrial   Commission   et  al.    (III.) C90 

Where  native  of  New  York,  employed  by  New  York  corporation  met  death 
while  working  for  corporation  In  New  Jeraey.  held.  New  York  act  waa 
applicable.  It  not  appearing  that  It  was  contemplated  that  sole  activltlea 


(16) 


Digitized  by 


Google 


TOPICAL  INDEX. 


should    be    In    New    Jersey.      Holmes    v.    Communlpaw    Steel    Co.    et    al. 

(N.    Y.) 647 

That  Compensation  Act  abolishes  certain  common-law  defenses  "within  the  • 
state"  and  that  the  act  is  made  applicable  to  minors  legally  employed 
under  laws  of  this  state  does  not  show  Intention  to  limit  act  to  injuries 
within  the  state — act  is  part  of  every  contract  and  in  case  of  injury  to 
employee  rlffhta  and  liabilities  must  be  determined  in  accordance  with 
Its  provisions  whether  injury  occurs  within  or  without  the  state.  Ander- 
son V.   Miller  Scrap  Iron  Co.   et  aU  (Wis.) 889 

I  871.     IN  QBNBRAL. 

To  authorls*  compensation  it  Is  not  neesssary  that  injntj  be  ono  whleh 
oosht  to  have  been  foreseen  or  «xpecte4,  but  It  must  be  one  which, 
after  the  event,  may  be  seen  to  have  had  its  origin  In  nature  of  employ- 
Bont.    Pekia  Cooperate  Co.  ▼.  Industrial  Commission  et  al.  (111.) 88 

Injury  occors  In  course  of  employment  when  within  period  of  omployment, 
at  place  where  employee  may  reasonably  be  and  while  reasonably  fuN 
llllBS  duties  of  employment.  N.  K.  Fairbank  Co.  v.  Industrial  Com- 
mission of  Illinois  et  al.   (111.)    18 

Employee  so  drunk  and  helpless  that  he  can  no  longer  follow  his  employment 
is  not  ensaffed  therein  and  Injury  received  while  In  such  condition  does 
not  arise  out  of  employment.  Lefens  et  al  v.  Industrial  Commission 
et  al.   (111.)    * 246 

Plain tff  thrown  froip'  runway  between   two   buildings   was   injured   in   course 

of  employment.     Gadberry  v.  Hutchinson  Egg  Case  Filler  Co.   (Kan.)....   473 

In  order  that  injury  may  arise  out  of  employment  it  must  be  received  while 
workman  is  doing  duty  he  is  employed  to  perform  and  also  as  natural 
incident  of  work  flowing  therefrom  as  natural  consequence  and  directly 
connected   therewUh.     Dl  Salvlo  v.   Menlhan  Co.  et  al.    (N.   T.) 491 

Employee,  who  was  in  shop  in  which  he  worked  all  ready  for  day's  work  at 
time  of  accident  was  injured  within  course  of  employment.  RIsh  v.  Iowa 
Portland    Cement    Co.    (la.) .* 468 

Injury  arising  out  of  employment  includes  injuries  to  employees  whose  serv- 
ces  are  being  performed  about  premises  of  employer  and  at  places  where 
employer's  business  required  their  presence.  Great  Lakes  Dredge  &  Dock 
Co.    V.    Totzke    et    al.    (Ind.) 448 

I  S7S.    CAUSE  OF  INJURY  IN  GENERAL. 

Since  under  statute,  compensation  is  given  only  for  such  Injuries  as  are  In- 
cidental to  and  grow  out  of  employment,  it  does  not  extend  to  injuries 
from  exposure  to  hazard  which  Is  not  peculiar  to  Industry  or  substantially 
Increased  by  nature  of  services.  Bllingson  Lumber  Co.  et  aL  v.  Industrial 
Commission  of  Wisconsin  et  al.  (Wis.) 216 

Where  lumberjack  by  mistake  In  orders  worked  at  wrong  place  and  on  find- 
ing mistake  went  to  proper  place  and  worked  so  much  harder  than 
usual  in  preparing  for  next  day's  drive  that  his  feet  perspired  and  were 
consequently  frosen,  he  received  injury  proximately  caused  by  accident 
arising  out  of  and  In  course  of  employment  within  statute.  Bllingson 
Lumber  Co.  et  al.  v.  Industrial  Commission  of  Wisconsin  et  al.  (Wis.)..  218 

"Personal  Injury"  includes  not  merely  break  in  some  part  of  body  or  some 
wound,  but  the  consequence  or  disability  resulting  tnereform.  such  as  de- 
pressed .  mental  or  nervous  condition.  KIngan  &  Co.,  Limited  v.  Ossam 
(Ind.)     276 

Injury  directly  and  naturally  resulting  In  risk  reasonably  Incident  to  employ- 
ment arises  out  of  employment.  Thomas  v.  Proctor  St  Gamble  Mfg.  Co. 
(Kans.)      711 

I  S78.     PARTICULAR  CAUSES  OF  INJURY. 

Wliers  elalnutnt,  culling  barrel  staves  for  barrel  raiser,  was  assulted  by  em- 
ployee, who  was  culling  staves  for  another  barrel  raiser,  because  of  dis- 
pute In  regard  to  one  taking  staves  from  rack  of  other,  he  suffered  ac- 
eMsntal  injury  In  course  of  employment.  Pekin  Cooperage  Co.  ▼.  In- 
dustrtal  Commission   et   al.    (111.) 26 

Where  beam  tend^  of  tire  fabric  company,  whose  business  It  was  to  see 
that  yam  was  wound  around  revolving  cyllnden  was  killed  when  he  fell 
on  machine,  accident  arose  out  of  employment.  Dew's  Case.  In  re 
American  Mut  Liability  Ins.  Co.  (Mass.) 144 

Injury  by  freeslag  is  not  peculiar  to  work  of  lumberjack,  so  that.  In  absence 
of  peculiar  circumstances,  compensation  cannot  be  allowed  therefor. 
Bllingson  Lumber  Co.  et  al.  v.  Industrial  Ck>mmlsslon  of  Wisconsin  et 
•L    (Wis.)    811 

Whers  sunstroke  paralysed  definite  portion  of  employee's  brain  so  that  It  no 
longer  discharged  its  proper  functions,  and  death  shortly  resulted  In  ac- 
cordance with  ordinary  process  of  such  disturbance  of  brain,  employee 
sustained  "personal  Injury"  within  the  act— death  from  sunstroke  held 
compensable  Injury  under  act — It  clearly  appearing  that  employee  was 
stricken  while  doing  what  he  was  employed  to  do.  injury  arose  "out  of 
and  In  the  course  of  employment."     Ahem  v.  Spier  et  al.   (Conn.) 221 

Where  head  waiter  of  hotel  was  killed,  while  in  hotel  eating  lunch  under 
contract  of  employment,  by  waiter  whom  he  had  discharged  in  interests 
of  hotel  and  acting  under  its  authority,  death  was  in  course  of  employ- 
ment. Cranney's  Case.  In  re  Hotel  Essex.  In  re  Employers'  Liability 
Assur.    Corporation,    Limited    (Mass.) 641 


(17) 


Digitized  by 


Google 


3  WORKMEN'S  COMPENSATION  LAW  JOURNAL. 


Where  coal  hauler,  enyaved  on  hot  day  In  shovellnv  coal  at  place  where  there 
waa  no  shade,  was  stricken  with  "heat  or  sunstroke  and  later  died,  injury 
was  one  arising  out  of  employment.  Cunnincham  ▼.  Donovan  et  al. 
(Conn.)      B«4 

Attempt  to  start  Are  by  use  of  kereosene  which  he  supposed  was  sirnal  oil    . 
did   not   thereby  add   to   his  employment   any   peril   outside   thereof,   and 
injury  arose  out  of  employment.     Benson  v.  Bush  (Kansas) 629 

Attempt  to  start  Are  by  use  of  kerosene  which  he  supposed  was  sirnal  old  did 
not  thereby  add  to  his  employment  any  peril  outside  thereof.  Benson  v. 
Bush     (Kans.) «« 

Where  cap,  found  by  chauffeur  in  coal  pile  on  dock  SOO  feet  from  yaraffe* 
around  which  he  was  worklnir,  exploded  in  chauffeur's  attempt  to  remove 
attached  wire,  injurinir  fellow  chauffeur  passing  by  in  discharge  of  duties, 
fellow  chauffeur's  injury  was  result  of  accident  arising  out  of  employ- 
ment.     LAurino  v.  Donovan  et  al.   (N.   Y) .• 4M 

Employer  is  liable  for  Injury  sustained  by  employee  from  electric  shock 
caused  by  mischievous  prank  of  fellow  workmen,  when  shown  that  per- 
petration of  such  pranks  had  become  custom — person  designated  by  mas- 
ter to  direct  work  of  employees  is  a  'foreman,"  however  limited  in  other 
respects  his  authority  may  b«  and  knowledge  of  foreman  was  knowl- 
edge of  master.     White   v.   Kansas  City  Stockyards   Co.    (Kansas) 47f 

Where  workman  employed  in  logging  camp  was  required  to  sleep  in  bunk 
furnished  by  employer  and  was  Injured  by  straw  falling  from  upper  bunk 
lodging  in  his  throat,  injury  was  incidental  to  employment.  Holt 
l.umber  Co.  et  al.  v.  Industrial  Commission  of  Wisconsiii  et  al.   (Wis.)..  (49 

I  t74.     INJURY  AS  PROXIMATB  CAU8B  OF  DBATH. 

Employee's  fail  upon  machine  was  proximate  cause  of  death,  causa  of  tmll 
being  remote  cause  only.  Dew's  Case — ^In  re  American  Mat.  laabllity 
Ins.    Co.    (Mass.)     X44 

That  employee  was  not  exposed  to  sunstroke  In  greater  degree  than  others  in 
same  employment  and  than  many  other  out-of-door  workers  Is  immaterial 
Ahem  v.  Spier  et  al.  (Conn.) SSI 

Basis  of  recovery  under  act  is  that  Injury  be  proximately  caused  by  accident. 

Print  Motorcar  Co.  v.  Industrial  Commission  of  Wisconsin  et  al.   (Wis.)..  199 

I  871.     SCOPS  OF  BMPLOTMBNT. 

It  being  custom  that  where  deceased,  sent  to  procure  samplas  could  not 
finish  bis  Inspection  and  return  to  plant  t>eforo  6  P.  M.,  he  would  bring 
samples  with  him  In  the  morning.  Injuries  received  while  going  home 
after  7:11  P.  M..  at  which  time  he  left  plant  of  another  oompaay  after 
procuring  samples  did  not  arise  out  of  and  In  courso  of  employment, 
whether  or  not  he  was  carrying  samples  when  Injured.  N.  K.  I^rbaak 
Co.  ▼.  Industrial  Commission  of  Illlnoto  et  al.   (111.) 18 

(1).  In  general. 

Amendment  defining  "employee"  as  one  In  hasardous  occupation,  does  not 
bring  workman  Injured  out  of  course  of  employment  within  Act,  In  Tiew 
of  section  7,  defining  Injury  as  one  arising  out  of  and  In  course  of 
employment.    Plerson  v.  Interborough  Rapid  Transit  Co.  (N.  T.) 18« 

Where  deceased  was  expected  to  eat  lunch  and  spend  noon  hour  at  factory 
and  to  operate  elevator  when  occasion  demanfded,  and  he  was  found 
crushed  between  elevator  and  gate  during  noon  hour,  employer  was  liable 
for  compensation  when  plant  was  one  Included  within  act  in  absence  of 
showing  suicide.  Humphrey  et  al.  v.  Industrial  Commission  of  Illiaols 
et    al.      (111.) 19S 

Where  superintendent  of  apartment  house  was  Injured  by  assault  committed 
upon  him  by  tenant  of  building  as  result  of  quarrel  arising  from  insults 
offered  tenant's  wife,  injury  did  not  occur  In  line  of  claimant's  duty, 
assaults  being  accidents  "arising  out  of  employment"  only  when  employee 
is  engaged  in  master's  business.  Muller  v.  H.  A  A.  Cohen,  Inc.  et  al.  (N. 
Y.)       <49. 

There  was  evidence  that  plaintiff,  seventeen  year  old  girl,  paid  by  hour,  was 
injured  during  half  hour's  Intermission  at  noon  Whiles  although  at  liberty 
to  leave  premises^  she  remained  there  and  after  eating  her*  lunch  engaged 
with  fellow  employes,  in  accordance  with  custom  known  to  and  approved 
by  employer,  in  riding  truck,  finding  that  accident  occured  In  course  of 
employment  was  Justified.     Thomas  v.  Proctor  A  Gamble  Mfg.  Co.  (Kan.).  71S 

Where  employee,  while  driving  automobile  with  which  he  was  not  familiar 
and  which  was  owned  by  fellow  employee  who  accompanied  him  on  busi- 
ness for  his  employer,  was  killed  in  collision  with  electric  car^  no  Injunc- 
tion being  laid  upon  them  by  their  employer  as  to  who  should  operate  ma- 
chine or  what  kind  should  be  used,  he  was  acting  within  course  of  em- 
ployment. Maryland  Casualty  Co.  et  al.  v.  Industrial  Accident  Commis- 
sion  et  al.      (Cal.) g77 

That  workman  at  time  he  receives  injury  Is  acting  in  violation  of  directions 
does  not  preclude  Injury  from  arising  out  of  emplo}rment.  Peru  Basket 
Co.   v.   Kunts   (Ind.) e27 

In  proceedings  for  death  of  waiter,  shot  while  approaching  scuffle  between 
another  waiter  and  armed  customer,  fact  that  It  was  waiter's  duty  to 
keep  order  sufltclent  to  sustain  award.  Stevens  et  al.  v.  Industrial  Ac- 
cident Commlssln  of  California  et  al.   (Cal.) 57j 

Servant  upon  discovering  that  no  chute  with  which  to  unload  ooal  had  been 
placed  on  wagon,  went  to  nearby  saloon  and   telephoned  to  master's  of- 
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flee  and  who  wa«  struck  by  passlnir  automobile  while  In  act  of  mountlnir 
hie  wairon  on  hie  return,  injured  in  couree  of  employment.  Coneumers* 
Co.    V.    Ceielik    (Ind.) 620 

Street  flunbinir  motor  truck  operator  who  fell  in  trying  to  pick  up  wrench  from 
footboard  while  manipulatinir  lever  wae  injured  in  couree  of  employ- 
ment, thouirh  at  time  of  injury  one  not  employee  waa  running  truck  by 
hie  permiaeion.  Employers'  Liability  AMur.  Corporation,  Limited  of  Lon- 
don, Kng.,  et  al.  v.  Industrial  Accident  Commission  et  al.   (Cal  ) 421 

Had  claimant  suspended  work  durinir  working  hours  to  so  to  cloakroom  or 
wash  room  and  had  been  injured  she  could  have  had  an  award — It  was 
enouirh  that  employee  performing  act  ordinarily  incident  to  working 
day.  though  directly  beneficial  to  herself — acquiescence  of  employer  in 
use  of  boiler  room  for  employees  to  heat  drinks  for  lunch  sufficient  to 
abrogate  rule  promulgated  long  previously  prohibiting  such  use— employee 
who  while  on  way  to  fioor  above  slipped  and  fell  at  foot  of  staircase  was 
injured  in  course  of  her  employment.  Etherton  v.  Johnstown  Knitting 
Mills   Co.   et   al.    (N.    Y.) 861 

Employee  engaged  in  marking  shoe  soles  crossed  room  to  bid  good-by  t.o 
fellow  employee  who  had  been  drafted  and  while  leaning  on  unguarded 
cogwheel  caught  his  fingera  accident  did  not  arise  out  of  employment. 
Di  Salvlo  v.   Menlhan  Co.   et  al.    (N.   Y.) 491 

That  machinist  disobeyed  master's  orders  requiring  him  to  remain  in  pit  to 
repair  cars  which  were  racing  and  in  running  to  car  to  assist  In  Its 
repair  was  run  over  and  killed  by  another  car,  does  not  put  accident  out- 
side scope  of  employment.  Frlnt  Motorcar  Co.  v.  Industrial  Commission 
of  Wisconsin  et  al     (Wis.) 89» 

Where  chauffeur  employed  to  drive  passenger  to  certain  town  reached  des- 
tination ahead  of  time  and  at  his  suggestion  drove  passenger  around  for 
mutual  pleasure  and  on  such  pleasure  trip  was  shot  by  passenger,  who 
suddently  became  insane,  death  did  not  arise  out  of  employment.  Cen- 
tral Garage  of  La  Salle  v.  Industrial  Commiaslon  et  al.   (111.) 428 

Relation  of  master  and  servant  may  extend  beyond  hours  servant  is  actually 
required  to  labor  and  In  some  instances  to  places  ot^er  than  premises 
where  servant  is  employed — ^where  contract  of  employment  provided  that 
servant  should  sleep  on  premises  and  in  bunk  furnished  by  master  it 
-was  within  course  of  employment  for  servant  to  remain  upon  premises 
and  use  bunk  furnished  for  him.  Holt  Lumber  Co.  et  al.  v.  Industrial 
Commission    of   Wisconsin    et    al.    (Wis.) 549 

(S).  Injury  recelTod  while  going  to  or  from  work. 

Ininrj  to  employee  of  plumber*  engaged  In  making  private  connections  with 
clt7  aewers^  arl«e«  out  of  employment,  where  on  way  to  work,  at  em- 
ployer's direction,  he  gets  on  hie  truck  to  get  pipe  left  oTer  at  other 
job  and  from  pipeyard  and  truck  Is  struck  by  street  car.  Scully  t. 
Industrtal    Commlasion    of    Illinois    (111.) SO 

Where  miner,  going  to  get  tools  In  part  of  mine  where  he  wa«  told  not  to  go. 
died  from  obnozioua  gases,  he  died  as  result  of  accident  occurring  In  course 
of  employment.     QurskI  t.  Susquehanna  Coal  Co.    (Pa.) 7S 

Where  It  Is  necessary  that  employee  travel  public  streets  in  doing  work,  his 
place  of  work  Includes  such  public  streets  as  he  Is  required  to  traTerse 
while  doing  work — ^where  flour  salesman  waa  injured  by  automobile  while 
crossing  street  on  way  to  board  car  to  return  from  home^  from  which  It 
was  customary  for  him  to  telephone  orders  for  goods  to  employer.  Injury 
arose  out  of  and  In  course  of  employment.  Bachman  t.  Waterman 
(Ind.)    lis 

Where  workman  ha«  completed  day's  work  and  ha«  left  premises  and  not  then 
engaged  In  performing  any  service  of  employment  and  meets  with  ac- 
cident, he  Is  not  within  Act.  Erickson  v.  St.  Paul  City  Bj,  Co. — O'Malley 
V.  Same  (Minn.) 1S4 

Respondent's  husband  resided  at  Bismark,  N.  D.  He  was  in  employ  of 
relator,  whose  principal  place  of  business  was  at  Minneapolis,  He 
received  salary  and  traveling  expenses,  excepting  board  while  at  home. 
His  duties  to  solicit  shipment  of  grain  from  west  of  Missouri  river  to 
relator  for  sale  on  commission.  While  on  ▼'ay  home  from  fleld  of  labor 
•B  Sunday  morning  came  to  his  death  by  accidental  drowning,  while  at-  •> 
tempting  to  cross  Missouri  In  rowboat.  Held  that  his  dependents  are 
entitled  to  recoTer  compensation  under  Minnesota  Act.  State  ex  rel. 
McCarthy  Bros.  Co.  v.  District  Court  of  Hennepin  County  et  al  (Minn.) . .   161 

Where  employee,  five  minutes  after  quitting  time,  after  washing,  put  on  coat 
and  hat.  and  then  turned  back  to  look  about  working  room  for  com- 
panions and  In  doing  so  put  his  head  Into  elevator  shaft  and  was  killed 
by  descending  elevator,  accident  did  not  arise  out  of  and  in  course  of 
employment     Urban  ▼.  Topping  Bros,  et  al.   (N.  T.) 1S4 

Elevated  railway  guard  having  two  hours  off.  who  stayed  on  train  to  ride 
to  offlce  for  pay  and  thence  to  dentist,  injured  in  collision,  was  not  with- 
in Act  and  could  recover  in  civil  action.  Pierson  t.  Interborough  Rapid 
Transit  Co.    (N.   T.) 1S7 

Injury  apd  death  of  tobacco  plantation  workers  after  they  had  entered  Into 
contract  of  employment,  while  being  driven  to  place  of  work  in  auto- 
mobile furnished  by  employer  pursuant  to  employment  contract,  arose 
In  course  of  and  out  of  employment.  Scalla  v.  American  Sumatra  To- 
bacco CJo.  et  al. — Sala  v.  Same  (Conn.) 2S0 

Mechanical  engineer,  employed  on  salary  with  no  fixed  hours  of  service,  who 
had  been  directed  to  go  to  another  city  for  Information  for  use  in  em- 
ployer's bu^ness.  and  who.   on  his  return   after  11:S0   P.   M.,   and   while 


(19) 


Digitized  by 


Google 


3  WORKMEN'S  COMPENSATION  LAW  JOURNAL. 


colnir  from  atatlon  to  home  before  reportinir  wa»  killed  by  automobile, 
waa  injured  in  courro  of  employment.     Haddock   v.   Edirewater  Steel  Co. 

I       et  al.   (Pa.)    '^* 

Where  engineer  durlnir  vacation,  but  while  in  pay  orand  aubject  to  employer'^ 
calL  at  request  of  superintendent  went  to  inspect  a  pumping  station  to 
Increase  his  efficiency  as  employee  and  was  Injured  in  automobile  ac- 
cident, widow  entitled  to  damages  for  death  as  injury  by  injury  in  course 
of  his  employment.  Messer  v.  Manufacturers'  Light  A  Heat  Co.  et  al. 
(Pa.) 7*1 

Where  deceased  servant,  by  crossing  bridge  under  construction  to  get  lunch 
was  violating  instruction  of  employer,  injury  did  not  arise  out  of  em- 
ployment. H.  W.  Nelson  R.  Const.  Co.  v.  Industrial  Commission  et  al.. 
(111. )     MS 

Car  Inspector  on  way  home  to  dinner  fell  from  trestle  about  half  a  mile  from 
place  where  he  stopped  work  but  within  defendant's  railroad  yards,  find- 
ing that  accident  arose  out  of  employment  was  unwarranted.  Mclnemey 
v.  Buffalo  *  S.  R.   Corporation   (N.  Y.) 4»6 

Injuries  and  death  from  fall  sustained  by  woman  store  employee  tripping 
when  about  to  pass  through  door  into  store  of  employer  in  coming  to 
work,  held  to  have  arisen  out  of  employment.     Hallett's  Case  (Mass.) 4S1 

Where  electrician  was  injured  from  explosion  of  dynamite  cap  while  striking 
match  to  light  cigarette  while  in  shop  approaching  his  work  bench  to 
start  day's  work,  injuries  arose  out  of  employment,  though  use  of  caps 
was  confined  to  different  building  and  prohibited  In  shop.  Rish  v.  Iowa 
Portland  Cement  Co.    (Iowa) 4«l 

I  t7t.     NATURB  OF  INJURY. 

(1).  In  gsnsral. 

Where  •mployea  affected  with  disease  receives  personal  Injury  under  cir- 
cumstances entitling  him  to  compensation  had  no  disease  been  Involved, 
and  such  disease  Is  materially  hastened  to  final  culmination  by  Injury, 
award  may  be  had  if  Injury  resulted  from  accident— employee  alBlcted 
with  hernia  Ufted  bale  of  wire  causing  Intestine  to  protrude  inte  ealsting 
hernial  sac,  neceseitatlng  operation  to  save  life  he  was  entitled  to  com- 
pensation.    Puritan  Bed  Spring  Co.  t.  Wolfe  (Ind.) tt 

I  S80.     WILLFUL  MISCONDUCT  OF  EMPLOTBB  IN  OBNERAL. 

Claimant's  refusal  to  allow  amputation  of  finger  was  not  unreasonable  or 
willful  misconduct  prejudicing  additional  compensation,  where  his  physi- 
cian stated  that  finger  could  bo  saved.  Bnterprlse  Fence  Ik  Foundry  Co. 
V.  Majors  (Ind.) lit 

Claimant's  failure  to  consult  physician  until  two  weeks  after  injury  held  not 
to  Justify  denial  of  .all  compensation,  his  conduct  not  amounting  to  "will- 
ful or  serious  misconduct"  which  would  possibly  Justify  such  denial  under 
one  section  of  statute.     Ralney  v.  Tunnel  Coal  Co.  et  al.  (Conn  ) SS7 

That  lineman  killed  by  contact  with  wire  was  guilty  of  contributory  negli- 
gence, or  of  an  infraction  of  certain  rules  of  employer  which  were  en- 
forced with  little  or  no  diligence,  would  not  constitute  "willful  miscon- 
duct."    Indianapolis  Light  A  Heat  Co.  v.  Pltswater  (Ind.) 184 

Death  of  painter  while  painting  Inside  of  tank  car  without  using  respirator 
because  one  furnished  was  defective,  held  not  due  to  willful  misconduct 
in  refusing  to  use  safety  appliance..  General  American  Tank  Car  Cor- 
poration   V.    Borchardt    (Ind.) 700 

Where  employee  on  master's  business  was  killed  in  collision  with  electric  car, 
while  driving  an  automobile,  his  unfamlllarlty  with  that  particular  kind 
of  machine  constituted  negligence  only  on  his  part.  Maryland  Casualty 
Co.   et  al.   V.   Industrial   Accident  Commission   et  al.    (Cal.) &77 

Where  deceased  workman  was  tapping  lK>lt  In  sand  machine  when  he  fell 
Into  machine  and  was  killed,  held  though  he  violated  instructions,  ac- 
cident cannot  dA  deemed  one  which  did  not  arise  out  of  employment  so 
as  to  preclude  award.     National  Car  Coupler  Co.  v.  Marr  et  al.   (Ind.)..   45C 

J  Wl.     INTOXICATION. 

Though  injury  arose  out  of  eniployment.  there  can  be  no  award  where  injury 

and  death  were  due   to   Intoxication.     Great   Lakes  Dredge  A  Dock   Co.. 

V.  ■  Totske    et    al.    (Ind.) 448 

I  888.     SATISFACTION  OR  RELBA8E. 

Settlement  receipt  neither  filed  nor  approved  by  Board  does  not  prevent  ac- 
tion by  board.     Adams  v.  W.   E.  Wood  Co.  et  al.   (Mich.) 811 

Where  watchman  was  killed  while  acting  at  crossing  for  both  intrastate  and 
interstate  carrier,  wife  executed  written  release  to  interstate  carrier  In 
consideration  of  certain  amount,  release,  in  so  far  as  any  claim  under 
state  act  was  concerned,  was  invalid  as  against  Intrastate  carrier,  irhere 
it  did  not  provide  for  full  compensation  In  accordance  with  provisions 
of  act.  San  Francisco-Oakland  Terminal  Rya  v.  Industrial  Accident 
Commission     (Cal.)     C88 

Though  receipt  and  release  given  at  time  servant  made  settlement  for  Injuries 
did  not  mention  Compensation  Act.  as  employer  was  operating  under  act, 
it  must  be  deemed  that  settlement  was  made  under  act.  Wabash  Ry.  Co. 
V.    Industrial    Commission    et    al.    (111. ) 4S6 
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I  S88.     ACCIDENT  OR  IN8URANCB  FUNDS,  AND  CONTRIBUTIONS  THSRBTO. 

Mere  contest  by  employer  of  order  of  CommlMfon  for  commutation  of  award 
of  death  benefit  to  widow  does  not  constitute  irood  cause  within  act 
empowerlnir  Commission  to  revoke,  for  irood  cause  shown,  its  consent 
for  self-insurance.    State  Industrial  Commission  v.  Yonkers  R.  Co.  (N.  Y.).  612 

It  was  Improper  for  Commission,  pursuant  to  previous  resolution,  to  require 
self-insurer,  whose  solvency  was  not  questioned  to  pay  into  state  fund 
present  value  of  award  to  widow  and  children  of  deceased  employee- 
while  law  provides  that  Commission  may  require  agreement  on  part  of 
any  employer  'to  pay  award  computed  under  section  27  into  special  fund 
or  state  fund  as  condition  to  self-Insurance^  such  consent  does  not  re- 
quire employer  to  observe  arbitrary  and  ille|ral  orders  of  Commission. 
Sperduto  v.  New  York  City  Interborouirh  Ry.  Co.    (N.   Y.) 60S 


(B)  COMPKNSATION. 

I  tt8.  DISABILJTT  BBNBFIT8. 

(1).  In  fsneral. 

Insured  employee  seeking  compensation  mvst  submit  to  operation  which  wUl 
curs  him,  when  so  advised  by  attendinir  physician,  when  not  attended 
with  danirer  to  life  or  health  or  extraordinary  sufferlnir  and  he  cannot 
obtain  compensation  for  permanent  Impairment  resultina  from  such  re- 
fusal.    Snterprise  Fence  Ik  Foundry  Co.   t.  Majors   (Ind.) lit 

Under  Act.  llf^  expectancy  of  claimant,  suffering  from  permanent  partial 
disability  is  at  leatft  proper  element  for  consideration  to  assist  in  de- 
termlnlnc  whether  he  Is  entitled  to  full  maximum  allowance  or  leas  sum 
—Act  is  to  bo  construed  liberally  for  protection  of  employee  and  Com- 
mission Is  restricted  as  to  amount  of  weekly  allowances  only  by  stat- 
utory maximum,  reirsrdless  of  acffrer&te  amount  awarded.  Employers' 
Mut  Ins.  Co.  et  al.  v.  Industrial  Commission  of  Colorado  et  al.  (Col.)....     II 

Claimant  who  suffered  fracture  of  base  of  skull  as  result  of  which  his  slf ht 
and  hearing  were  Impaired  and  who  suffered  from  dlssiness,  headache 
and  general  disability,  belnf  unable  to  work  at  his  occupation  of  mining 
coal,  condition  beinr  probably  permanent,  not  Inequitable  to  allow  com- 
pensation for  SB  per  cent,  disability,  to  be  reduced  at  any  time  of  proof 
of  Improvement.  Employers'  Mut  Ins.  Co.  et  al.  v.  Industrial  Commission 
of  Colorado  eft  al.    (Colo.) II 

"Compensation"  in  connection  In  which  used  In  Compensation  Act  means 
money  relief  afforded  according  to  scale  established  and  for  persons  de- 
signated and  not  compensatory  damages  recoverable  In  action  at  law  for 
wronir  done  or  contract  broken.    Duart  t.  Simmons  (Mass.) Itt 

Where  employee  lost  not  only  sl^ht  of  his  eye  but  eye  Itself,  his  case  wovld 
not  fall  within  that  part  of  section  18,  making  compensation  solely  for 
"loss  of  si^ht"  but  within  general  provision  awardlnir  compensation  "la 
all  other  cases  of  permanent  partial  disability."  Nelson  v.  Kentucky  River 
Stone  it  Sand  Co.   (Ky.) Ill 

Schedule  of  compensation  for  specific  injuries  may  be  used  by  Compensation 
Board  as  standard  by  which  to  measure  compensation  to  be  allowed  by 
Injuries  not  specified  but  falUnv  within  general  clause  awardlnir  com- 
pensation "in  all  other  cases  of  permanent  partial  disability."  Nelson 
V.   Kentucky  River  Stone  A  Sand  Co.    (Ky.) 780 

(4).  — —  Loss  of  arm,  hand,  or  fln^er. 

Painter  who.  through  laceration  of  left  hand,  affecting  extensor  muscles 
controlllnir  third  and  fourth  finser%  practically  lost  use  of  fingers, 
though  earning  capacity  was  not  diminished,  did  not  "lose"  fingers 
within  Compensation  Act  and  was  entitled  to  compensation  only  for 
difference  In  earning  capacities  before  and  after  accident.  In  re  Mer- 
chant's  Case    (Me.) 782 

Award  for  loss  of  arm  under  act  justified  by  medical  testimony  that  ampu- 
tation of  forearm  and  wrist,  though  It  had  not  destroyed  use  of  arm 
entirely,  had  taken  away  a  great  deal  of  its  function.  Stocin  v.  C.  R.. 
Wilson   Body   Co.   et   al.    (Mich.) 768 

Loss  of  more  than  fourth  but  less  than  half  of  index  finger — not  entitled  to 
award  for  loss  of  ^alf.  Tetro  v.  Superior  Printing  A  Box  Co.  et  al. 
(N.    Y.)     880 

(6).  Total  disability. 
Held,  where  servant  who  had  already  lost  an  arm  suffered  loss  of  leg.  there 
was  total  disability,  for  employer  hiring  servant  as  one  able  only  to  do 
work    of    one-armed    man.      Wabash    Ry.    Co.    v.    Industrial   Conunlsslon 
et  al.    (111.)    486 

(C).  Loss  of  arm.  hand,  or  finger. 

Employee,  who  had  previously  lost  part  of  one  finger,  but  nevertheless  had 
use  of  hand,  who,  as  result  of  latter  Injury  not  resulting  in  total 
severance,  totally  lost  use  of  hand,  was  entitled  to  compensation  for 
"total  loss  of  use  of  hand."  though  with  mechanical  appliance  on  wrist 
he  could  perform  some  manual  labor.  Mark  Mfg.  Cow  v.  Industrial  Com- 
mission   et   al.    (111.) 614 
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(8).  Partial  dlMblUty. 

Injured  workman  who  only  In  paIn  and  dlstreM  and  with  friendly  help  of  fel- 
low workmen  can  earn  aa  much  ae  he  did  before  injury  may  maintain  ac- 
tion aca-tn«t  employer  for  permanent  partial  incapacity.  Raffachelle  v. 
Ruasell   (Kane.)    «»> 

In  computing  compensation  for  one  partially  disabled,  average  weekly  wa^es 
that  injured  servant  has  been  able  to  earn  since  injury  is  factor,  but  not 
wages  he  has  bnen  ahlA  to  earn  since  Injury.  Miller  v.  S.  Fair  St  Sons 
et    al.    (Mich.)     752 

(10).  Injury  to  arm.  hand,  or  flnfer. 

Work  of  one  encased  in  what  Is  ordinarily  described  as  common  lalK>r  is 
an  "employment"  within  meaning  of  act.  so  that  servant  employed  In 
shoveling,  requlrtnir  two  hands,  at  time  of  Injury,  was  not  wholly  dis- 
abled, but  was  only  partially  disabled,  where  he  could  do  other  work  with 
one  hand.     Miller  v.   S.   Fair  A  Sons   (Mich.) 7S2 

(11%). 

SerTant,  who,  with  powerful  irlassas.  had  Tlsion  of  one-third  with  Injured 
rif  ht  eye,  if  he  closed  other  eye.  so  that  he  could  hare  only  one  eye 
and  If  he  used  injured  eye  had  but  one-third  vision  was  properly  awarded 
compensation  for  loss  of  use  of  rif ht  eye.  Smith  t.  F.  Ik  B.  Const. 
Co.  et  al.     (N.  T.) !»• 

Where  employee  was  near-sighted  and  had  only  50  per  cent  vision  lost  use 
of  eye,  it  was  not  error  to  allow  compensation  for  loss  of  eye,  as  against 
claim  that  she  had  lost  only  60  per  cent  of  vision — wages  received  by 
empolyee  must  be  considered  her  wage-earning  capacity  with  defective 
vision.     Hobertls  v.   Columbia  Shirt  Co..   Inc.,  et  al,    (N.   Y.) 498 

(It).  — —  Loss  of  arm.  hand,  or  finger. 
Where  Injury  necessitated  amputation  of  arm  below  elbow  resulting  In  em- 
ployee's permanent  loss  of  use  of  his  arm.  he  was  entitled  to  compensa- 
tion for  loss  of  arm  rather  than  loss  of  hand  under  that  section  which 
includes  all  cases  of  permanent  loss  of  members  mentioned  therein  with- 
out regard  to  point  of  amputation  as  well  as  in  case  of  loss  from  injury 
not   requiring   amputation.      Pater   v.    Superior   Steel   Co.    (Pa.) 798 

(16).  Temporary  disability. 

Workman  injured  In  course  of  employment  is  not  to  be  denied  compensation 
for  such  Injury  and  consequent  diminished  earning  capacity  merely  because 
injury  was  not  so  serious  as  to  totally  disable  him  from  labor  for  first 
two  weeks  immediately  succeeding  accident.  Ralfaghelle  v.  Russell 
(Kansas)     188 

Iamb  of  leg — award   for  period   of  188   weeks   temporary   total   incapacity   for 

work  was  warranted.     Moustgaard  v.  Industrial  Commission- et  al.  (111.).   800 

(18).  Bxpenses  of  medical  or  surgical  treatment,  and  nursing. 
Where  injured  employee  was  furnished  physician  during  week  following  ac- 
cident, but  after  apparent  recovery  and  some  months  after  accident  re- 
quired further  medical  attention  because  of  tumor  resulting  from  Injury, 
employer  was  not  required  to  reimburse  employee  for  surgical  and 
hospital  expenses  in  treatment  of  tumor,  such  expenses  not  having  been 
contracted  during  80  days  immediately  following  injury — provision  con- 
strued so  that  80-day  period  commences  with  actual  disability  of  em- 
ployee and  not  with  accident,  so  that,  If  disability  is  not  concurrent  with 
accident,  period  does  not  start  until  medical  attention  becomes  neces- 
sary.   John  A.  Shumaker  Co.  et  al.  v.  Kendrew  (Ind.) 188 

(17).  Deductions  or  set-ofis,  and  duty  of  claimant  to  redu^  loss. 

Though  stevedore  presented  claim  and  accepted  compensation  under  State 
Compensation  Law  held  that  as  Commission  was  without  Jurisdiction  the 
acceptance  of  compensation  is  not  bar  to  libel  In  admiralty,  the  payments 
If  made  by  employer  being  deductible  from  recovery  and  If  made  by  . . 
state  to  be  treated  as  gratuities.  Neumann  v.  Morse  Dry  Dock  A  Repair 
Co.,    Inc.    (U.    8.) , 562 

Allowance  for  hospital  charges  and  medical  attendance  of  reasonable  aqnount 
actually  incurred  by  defendant  for  benefit  of  workman  is  proper.  Gad- 
berry   V.    Hutchinson    Egg    Crase    Filler    Co.    (Kan.)... 478 

Where  Fund  agreed  to  pay  weekly  compensation  to  servant,  who  thereafter 
recovered  from  physician  for  malpractice,  on  petition  of  Fund,  It  is  not 
entitled  to  credit  for  sum  received  by  servant  from  physician  In  re- 
duction of  amount  due  from  Fund  to  claimant  under  act.  Smith  v. 
Battjes  Fuel  St  Building  Material   Co.   et  al.    (Mich.) 888 

(18).  Submission  to  surgical  operation. 

Where  condition  of  total  disability  was  entirely  due  to  original  injury.  State 
Fund  not  entitled  to  be  relieved  from  weekly  payment  It  had  agreed  to 
make  during  disability  on  ground  that  present  disability  was  caused  by 
unskillful  treatment  or  refusal  to  have  operation.  Smith  v.  Batf*'s  Fuel 
St    Bilkilding    Material    Co    .et    al.    (Mich.) 888 

(80).  CommuUtlon  of  payments  and  award  of  gross  sum. 
injured    servant*    totally   disabled   permanently,    and    awarded    compensation 
of  $8  a  week  for  his  life,  was  entitled  to  lump  sum  settlement  If  facts 
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warranted  r«ll6f.  Karoly  t.  Indoatrl&l  CommlMlon  of  Colorado  et  al. 
(Col.)     M 

Error  aasfirned  on  abuse  of  discretion  In  award  of  lump  sum  Judgment  Instead 
of  periodical  and  terminable  payments  to  Injured  workman  examined 
and  not  sustained.     Raffachelle  v.  Russell   (Kans.(    29S 

Compensation  Board  mlirbt  provide  by  rule  that  working  days  sktill  mean 
total  number  of  days  In  i>erlod  covered  according  to  calendar,  less  Sun- 
days, legal  holidays^  half  holidays  for  each  week,  and  days  when  em- 
ployee was  prevented  from  working  V  rough  no  fault  of  his  own.  to 
facilitate  determination  of  weekly  wage  upon  which  proportionate  com- 
pensation was  based — the  law  did  not  give  any  definite  meaning  to 
"working  day."  but  left  that  as  between  parties  in  Interest  under  various 
circumstances  to  be  determined  by  Board.  Jensen  v.  Atlantic  Refining 
Co.     (Pa.)     «57 

I  ttf.    DEATH  BBNBFITa 

(1).  In  general. 

Partially  dependent  mother  of  deceased  painter,  whose  average  weekly  wage 
amounted  to  $24.  of  which  he  gave  her  $16.  or  five-eights  of  maximum 
weekly  wage  for  purpose  of  computing  compensatiorv  held  entitled  to 
award  of  18.26  a  week  for  SOO  weeks,  with  burial  expenses.  General 
American  Tank  Car  Corporation  v.  Borchardt  (Ind.) 700 

(t).  Dadactlons. 

In  deciding  whether  parent  Is  wholly  or  partially  dependent  on  wages  of 
deceased  child,  expenses  Incurred  by  parent  on  account  of  child  on  one 
side  to  be  weighed  against  wages  received  by  parent  from  child  on  other 
«lde  and  all  drcumsftances  are  to  b«r  considered  la  reaching  conclusion— 
no  deduction  can  be  made  on  account  of  expenses  for  clothing  annually 
Incurred  on  account  of  child — that  father  chose  to  have  deceased  minor's 
iwages,  as  well  as  his  own,turned  over  to  his  wife  as  manager  of  family 
flnanoes  did  not  diminish  his  own  right  to  son's  wages  or  his  obligation 
to  support  family,  and  he  was  entitled  to  entire  award  as  partial  de- 
pendent; wife  not  being  such  also.  Demblnskl's  Case.  Appeal  of  Bm- 
ployers*    Liability    Assur.    0>rporaUon.      (Mass.) ISl 

Injured  employee's  compensation  under  statute  paid  pursuant  to  voluntary 
agreement  with  employer  cannot  be  credited,  upon  employee's  death, 
against  compensation  awarded  dependent.  Jackson  v  Berlin  Const.  Co. 
et    al.    (Conn.) 224 

Under  act  providing  that  payments  other  than  for  necessary  medloal.  surgical 
or  hospital  fees  shall  be  deducted  from  amount  payable  on  death,  and 
section  8  providing  that  compensation  for  Injury  not  resulting  In  death 
shall  Include  medical,  surgical  and  hospital  fees,  not  to  exceed  $200.. 
master  cannot  have  the  excess  over  $200  voluntarily  paid,  credited  upon 
death  compensation  In  absence  or  agreement  therefor.  Crescent  Coal 
Co.  V.  Industrial  Commission  et  al.    (111.) 240 

(4).  Commutation  of  payments  and  award  of  gross  asm. 

Industrial  Commission  cannot  direct  payment  to  state  Insurance  fund  of 
present  value  of  future  Installments  of  compensation  awarded  dependent 
mother  of  deceased  employee,  conunuted  on  basis  that  such  award  Is 
of  value  equal  to  life  award.  In  view  of  section  providing  that  award  to 
dependent  mother  Is  only  payable  during  dependency-^basls  for  commu- 
tation fixed  by  Law  providing  that  commutations  shall  be  upon  basis  of 
SttvlTorshlp  Annuitants'  Table  of  Mortality  and  Remarriage  Tables  of 
Dutch  Royal  Insurance  Institution,  would  not  apply  to  award  to  a  mother 
during  her  dependency.    Bailey  v.  Columbian  Rope  <3o.  et  al.     (N.  T.)...  17f 

In  computing  number  of  working  days  to  determine  workmen's  average 
daily  earnings  during  six  months  preceding  accident  under  rule  of  Board 
providing  that  "days  employee  was  prevented  from  working,  through 
no  fault  of  his  own,"  should  be  deducted,  days  during  which  work  was 
suspended  on  account  of  labor  dispute,  together  with  Sundays  and 
holidays  should  be  deducted — in  case  of  Instaneous  death  period  of  com- 
pensation does  not  begin  until  14  days  after  death.  Rakle  v.  Jefferson  St 
Clearfield  Coal  St  Iron  Co.    (Pa.) 661 

Agreement  of  employer,  as  a  condition  of  being  allowed  to  carry  its  own  In- 
surance, to  pay.  when  required,  the  present  value  of  future  payments 
under  award,  not  applying,  when  made,  to  an  award  of  death  benefits 
to  widow,  no  method  of '  estimating  contingency  of  remarriage  existing^ 
was  not  enlarged  by  subsequent  amendment  of  statute,  providing  method 
of  estimating  present  value  of  such  award.  State  Industrial  Commission 
V.    Tonkers    R    Co..    (N.    T.) 61S 

I  St7.     DOUBLB  COMPBN8ATION. 

Under  act  workman  so  Injured  as  to  be  entitled  to  compensation  may.  if  dis- 
figured, also  have  compensation  for  disfigurement.  Wells  Bros.  Co.  v. 
Industrial  Commission  et  al.   (111.) 2S6 

I  ttt.     PBR80N8    BNTITLBD    TO    <X>MPBN8ATION    FOR    DEATH    OF    EM- 

PL.OTBB  (DBPBNDBNTB). 
In  proceedings  by  deserted  wife  and  by  mistress  of  deceased,  fact  that  wife 
was  wholly   dependent  on   dsceassd,   and   that   Illegitimate   children   of 
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mistreM  and  deccaMd  W6r«  wholly  depeBd«iit  upon  him  did  not  necoMi- 
tato  disposal  of  caao  under  act,  as  though  thero  were  no  dependents,  on 
theory  tnat  condition  was  one  not  contemplated  by  statute — deserted  wife, 
who  bad  subsequent  to  her  desertion  been  vuUty  of  adultery.  Is  not  a 
"dependent" — tUesltlmate  children  of  deceased  employee  llTlnt  with  de- 
cedent and  their  mother  are  "dependents"  of  decedent  within  the  act  as 
part  of  his  family;  a  "family"  beln*  a  coUectiTo  body  of  persons  whs 
llTs  In  one  house  under  a  head  or  manager  who  has  Isfsi  or  moral  duty 
to  support.     Scott's  Case   (Me.) 4f 

To  entitle  parents  of  deceased  to  compensation  for  his  death  sufBclent  If  he 
contributed  to  their  support  within  four  years  prior  to  time  of  Injury 
and  they  need  not  have  been  dependent  on  him.  Humpl^rey  et  al.  t. 
Industrial  Commission  of  Illinois  et  al.     (III.) lOS 

To  entitle  parenu  of  deceased  employee  who  died  during  minority  as  result 
of  injury  caused  by  employment  to  compensation  it  is  not  necessary  that 
contribution  of  minor  was  In  excess  of  expenses  or  that  contrabutlon  to 
parents  had  any  reirularity — ^It  Is  duty  of  parents  to  support  minor 
children  until  they  reach  aire  of  majority  and  minor  child  "contributes 
to  support  of  its  parents"  within  the  act  when  it  contributes  substantial 
eum  to  support  of  family,  etc.  MeUI  Stamping  Corporation  v.  industrial 
Comrolssloii    et   al.    (III.) 16» 

Wife  can  claim  support  if  husband  was  under  leral  obligations  to  support 
her.  although  they  were  not  IlTlnir  together  at  the  time  and  wife  was 
not  dependent  on  him  for  support.  Smith-Lohr  Coal  Mining  Co.  v. 
Industrial   Commission  et  al.    (III.) SiO 

Dependency  of  It  year  old  daughter  of  deceased,  not  presumed  to  t>e  oon> 
clustvely  dependent,  is  to  be  determined  as  question  of  fact  upon  con- 
sideration of  father's  legal  obligation  under  divorce  decree  ordering  pay- 
ment for  her  support,  or  moral  obligation,  and  srhether  order  would  be 
discharged  or  enforced.  Schwarts  v.  (herding  St  Aumann  Bros,  et  al 
(Ind.)     28S 

Daughter  of  deceased  servant,  over  18,  married  and  living  with  her  blind 
husband,  she  herself  being  totally  blind  and  therefore  physically  In- 
capacitated from  earning,  was  entitled  to  equal  share  in  death  benefit 
with  surviving  widow.  Gavaghan's  Case.  In  re  Bmployers'  Liability 
Aseur.    Corporation.    Limited    (Mass.) €4t 

Father,  partially  dependent  upon  wages  of  son,  could  participate  in  oompen- 
*  satlon  allowed,  though  son  left  totally  dependent  widow,  father  being 
entitled  to  part  of  award  proportionate  to  his  part  of  total  contribution 
to  support  father  and  wife  made  by  son.     Penn  et  al.  v.  Penn.  (Ky.) ....  M4 

Award   to  widow  does  not  preclude   award  also  to  minor  children.     Wolford 

V.  Oeisel   Moving  St  Storage   Co.    (Pa. ) 7»S 

"Dependency"  means  reliance  for  euoport  upon  workman's  earnings  at  time 
of  injury  resulting  in  death  and  not  at  any  time  thereafter.  Newton  v. 
Rhode    Island    Co.    (R.    I.) » 627 

Word  "widow"  since  It  Is  not  defined  by  act  is  to  be'gl^en  its  ordinary  mean- 
ing, which  is  "a  married  woman  whose  husband  Is  dead" — although 
claimant  and  deceased  had  lived  together  for  about  six  years  under  belief 
that  they  were  lawfully  married,  where  there  was  no  compliance  with 
statute  further  than  to  make  out  two  of  three  affidavits  for  license,  claim- 
ant was  not  "widow"  of  deceased  within  act — though  claimant  believed  she 
was  lawfully  married  she  was  not  a  "dependent."  Meton  v.  State  Indus- 
trial Insurance  Department   (Wash.) S41 

Where  deceased  workman  leaves  widow  and  minor  children  award  should 
be  made  in  favor  of  children  to  begin  after  award  to  widow  ceases  and  to 
continue  until  each  child  reaches  16  years  of  age.  Irvln  v.  William  M. 
Frost   St   Co.   et   al.    (Pa.) 626 

Persons  in  enumerated  classes  may  be  wholly  or  partially  dependent  and 
come  within  contemplation  of  provisions,  if  dependency  existed  at  time  of 
Injury — one  claimed  to  be  dependent  must  show  that  contributions  were 
relied  upon  for  living — "support"  as  applied  to  "dependency"  is  broader 
than  food,  clothing,  etc.,  and  includes  all  means  of  living— condition  of 
health  of  claimant  and  need  for  medical  attention,  etc..  are  proper  sub- 
jects for  consideration  in  determining  question  of  dependency.  Benjamin 
F.    Shaw   Co.   V.   Palmatory   et  al.    (I>el.) 424 

Beneflciaries  as  well  as  apportionment  must  be  determined  by  Compensation 
Act  and  not  statutes  governing  recovery  of  damages  for  wrongful  death. 
Vaughan  et  al.  v.  Southern  Surety  Ins.  Co.   (Tex.) 286 

I  889.     SUBROGATION   TO  RIGHTS   OF  INJT7RBD   SSMPLOTSB. 

Under  section  providing  for  adjustment  of  compensation  where  employee  Is 
injured  by  act  of  third  person,  the  employee,  after  employer  has  indemni- 
fied himself  by  suing  third  person.  Is  entitled  to  entire  balance  of  Judg- 
ment recovered  if  more  than  sufficient  for  such  indemnification — em- 
ployer may  sue  for  entire  damages  either  in  his  own  name  or  that  of  his 
employee,  or  may  continue  any  suit  begun  in  name  of  such  employee 
after  liability  is  fixed— court  may  by  order  distribute  proceeds  as  between 
employee  and  employer.     Gones  v.  Fisher  (111.) 686 

Compensation  Act  permits  assignment  of  injured  person's  right  of  action 
against  tort-feasor  not  previously  sanctioned  by  law  and  provides  that 
making  by  injured  employee  of  lawful  claim  under  act  against  employer 
and  latter's  insurer  shall  operate  as  transfer  of  legal  title  to  his  claim 
for  damages  against  tort-feasor  to  employer  or  latter's  insurer — use  of 
Word    "subrogated"    did   not    render   right    of   action    against    tort-feasor 
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acquired  by  employer's  Inturer,  which  paid  claim,  an  equitable  cause  of 
action  as  against  tort-feasor,  though  as  between  insurer  and  employee 
rlcht  of  subrogation  was  equitable  right  arising  out  of  payment  of  claim. 
Maasachusetts    Bonding   St    Ins.    Co.    v.    San    Franclsco-Oakland    Terminal 

Rys.     (Cal.)     674 

where  dependents  of  killed  employee  assigned  the  cause  to  insurance  car- 
rier, latter  could  maintain  action  against  wrongdoer.  Travelers'  Ins.  Co. 
V.   Padula   Co.,    Inc.    (N.    Y.) 339 

I  3tl.     PERSONS  LIABLE. 

Decision  of  higher  state  court  denying  relief  under  New  Jersey  Act  for 
drowning  in  navigable  waters  not  reviewable  by  national  Supreme  Court 
on  writ  of  error.     Coon  v.   Kennedy   (U.  S.) 403 

I  «»«.     ^AUDIT  OP  CLAIMS  •INCURRED   OR  PAID  BY  BOARDS  OR  COM- 
MISSIONS. 

(8). 
Where  assignment  or  change  of  Interest  without  endorsement  was  prohibited 
and  Insured's  wife  Inherited  and  carried  on  his  business  after  death,  com- 
pany was  not  liable  after  she  had  sent  policy  to  company  to  be  trans- 
ferred, but  before  Insurer  endorsed  transfer  of  interest,  even  though 
afterwards  Insurer  accepted  balance  of  earned  premiums,  where  It  had 
no  knowledge  of  Injury  to  servant.     Kolb  v.   Brummer  et  al.    (N.  Y.)..   861 

I  tit.     -^-TERMINATION  OP  PAYMENTa 

Wh«ra  0B«  •ntltled  to  compensation  secured  a  determination  and  award  for 
permaaent  disability  and  died  before  lapse  of  maximum  number  of 
paymeata  had  been  made  according  to  terma  of  award,  right  to  compen- 
sation under  award  ceased  with  death.  Lahoma  Oil  Co.  et  al.  v.  State 
Industrial  Commission  of  Oklahoma  et  al.   (Okla.) 113 

If  award  to  widow  ceases  before  decedent's  children  reach  16  years  of  age. 
they  are  entitled  to  compensation  until  they  reach  that  age.  McCari 
et  al.   v.   Borough  of  Houston    (Pa.) 788 

In  view  of  fact  that  no  provision  is  made  that  remarriage  of  widow  shall 
excuie  further  payments  where  court  awarded  800  weeks'  compensation, 
widow's  remarriage  did  not  entitle  employer  to  vacation  of  award.  New- 
ton v.  Rhode  Island  Co.   (R.   L) 527 

I  3»3H.  

Where  workman  directed  by  master  to  one  hospital,  went  to  another  and 
was  refused  care,  he  was  not  entitled  to  award  for  medical  services. 
Cella  V.    Industrial   Accident  Commission   et   al.    (Cal.) 420 

Not  against  public  policy,  under  Compensation  Act  for  employer  to  agree 
to  pay  doctor  salary,  employer  to  retain  medical  fees  allowed  by  in- 
surance association.     Sherrill   v.   Union   Lumber  Co.    (Tex.) 377 

Injured  servant  authorised  to  select  own  physician  at  expense  of  employer 
only  where  latter  has  neglected  or  refused  to  abide — employer  under 
no  duty  to  offer  further  medical  attention,  servant  having  previously  con- 
sulted physician  of  own  choice.  Leadbettor  et  al.  v.  Industrial  Accident 
Commission    (Cal.) 414 

(C)  PBOCEBDINQB. 

I  314.     NATURE  AND  PORM   OP  REMEDY. 

Procedure  for  recovery  of  compensation  under  act  not  applicable  to  cases 
where  suit  Is  to  enforce  terms  of  agreement  to  pay  stipulated  sums, 
made  after  accident.     Burns  v.  Edison  (N.  J.) 846 

I  tl8.     WHAT  LAW  aOYBRN& 

Test  of  whether  or  not  looomotive  engineer  was  engaged  In  Interstate  com- 
merce when  he  was  Injured  is  that.  If  accident  was  incident  to  Interstate 
work  or  to  whole  day's  work,  partly  interstate  and  partly  Intrastate, 
he  Is  engaged  In  "Interstate  commerce" — where  locomatlve  engineer  em- 
ployed by  common  carrier,  acting  under  two  orders,  one  to  help  Interstate 
freight  train  to  summit  and  other  to  return  with  engine,  was  Injured  on 
return  trip,  he  was  engaged  In  "Interstate  commerce."  Callahan  v. 
Boston  A   M.    R.   R.    (N.   H.) 776 

Plaintiff,  as  station  agent  of  defendant,  was  not.  while  attempting  to 
start  Are  In  depot  stove,  engaged  in  "Interstate  commerce" — for  railroad 
employee  ^o  come  under  Pederal  Employers^  Liability  Act  It  must  appear 
that  Injury  was  Incurred  while  he  himself  was  employed  in  Interstate 
commerce.     Benson  v.  Bush   (Kan. )    629 

Test  whether  railroad  employee  Is  engaged  In  interstate  commerce  Is  whether 
at  time  of  Injury  he  was  engaged  In  Interstate  transportation  or  In  work 
so  closely  related  to  It  as  to  be  practically  part  of  It — work  of  repairing 
tracks  of  interstate  railroad  is  part  of  interstate  commerce.  Kusturln 
v.  Chicago  St  A.  R.  Co.  (111.) 698 

All  controversies  touching  liability  of  railroad  company  engaged  In  Interstate 
commerce  to  employees  likewise  engaged  are  removed  by  federal  Em- 
ployers' Liability  Act  from  sphere  of  state  legislation  and  Commission 
has   no  jurisdiction    where   Injury   occurred   while   engaged    In    Interstate 
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commerce.  !>«•  Molnea  UdIod  Ry.  Co.  v.  Funk.  Industrial  Com*r  et  al. 
<Iowa)     648 

True  teet  a«  to  whether  plaintiff  wae  engared  In  InUreute  commerce  le: 
Wa«  he  engaced  In  Interstate  transportation  or  In  work  so  closely  related 
to  It  as  to  be  practically  part  of  it.  St.  Louis  I.  M.  A  8.  Ry.  Co.  ▼.  True. 
(Okla.)      ««T 

Evidence  showlnir  railroad  employee  was  injured  while  repairing  locomotive 
used  In  pulllns  Interstate  train  Insufficient  to  show  that  rights  of  parties 
were  controlled  by  prlvileces  and  oblliratlons  arlslnir  under  federal 
liability  Act.     Chlcairo.  R.  I.  A  P.  Ry.  Co.  v.  Cronln   (Okla.) 165 

Employee  of  Intersute  railway  carrier,  who  Is  Injured  while  removlnc  snow 
from  track  over  which  Interstate  trains  are  belnc  run  regularly.  Is  en- 
gaged In  Intersute  commerce.     Koofos  v.  Qreat  Northern  Ry.  Co.  (N.  D.).  <S2 

Member  of  switch  engine  crew,  killed  In  movement  of  engine,  without  cars, 
going  from  setting  one  train  containing  Interstate  cars,  to  move  another 
train  also  containing  interstate  cars,  was  engaged  in  Interstate  commerce. 
Wangerow   v.   Industrial   Board   et  al.    (111.) 4S9 

Servant  was  engaged  in  "interstate  commerce"  where  injury  occurred  while 
on  way  to  work  which  was  in  Interstate  commerce,  to  which  he  had 
been  regularly  assigned  and  which  he  had  been  performing  for  three 
weeks.     Llndstrom  v.   New  York  Cent.   R.   Cow    CN.   T.) 614 

Watchman  of  railroad  shops  where  engines  used  in  Interstate  commerce  were 
repaired,  held  not  engaged  in  interstate  commerce.  Wabash  Ry.  Co.  v. 
Industrial  Commission  et  al.   (III.) 4SS 

I  Sit.     JURISDICTION  OF  COURTS. 

Where  Insurer  brings  suit  to  set  aside  findings  and  award  of  Board,  Issue  to 
be  tried  is.  not  collection  of  sum  of  weekly  payments  due  under  award, 
but  determlAation  of  full  amount  of  insurer's  liability  that  might  be 
recovered,  where  such  amount  Is  in  excess  of  l&OO  the  district  court  has 
Jurisdiction.     Georgia  Casualty  Co.   v.  Qrlesenbeck   et  uz.    (Tex.) 801 

I  f  f 7.     BOARDS  AND  COMMISSIONS. 

Wkere  claim  was  not  within  Act,  Commission  had  no  power  or  nathoiity 
to  approve  compensation  agreement^  entered  into  by  employer  and  em- 
ployee, pursuant  to  section  !•.  or  to  enforce  Its  execution,  since  no  act 
or  acquiescence  could  confer  Jurisdiction  on  subject-matter.  In  re 
Hassen.    Appeal  of  United  States  Casoalty  Co.  (N.  T.) 181 

Board  possesses  only  powers  expressly  granted,  together  with  those  arising 
from  implication  because  necessary  to  full  exercise  of  granted  powers. 
Aetna  Life  Ins    Co.  v.  Shively  et  al  (Ind.)  261 

Where  servant  had  written  agreement  with  master  and  Insurer  as  to  payment 
of  award,  but  parties  did  not  agree  as  to  the  time  the  servant  was  en- 
titled to  such  payments,  question  was  proper  one  for  board.  Adams  v. 
W    B.  Wood  Co.  et  al.  (Mich.) Ill 

Industrial  Commission  being  court  of  limited  Jurisdiction  cannot  take  cog- 
nisance of  application  for  order  staying  execution  of  Judgment  entered 
on  its  award  brought  by  one  who  had  not  Joined  in  any  proceedings 
before  It  nor  had  questioned  validity  of  Its  award  prior  to  final  adjudi- 
cation and  affirmance.  Gamble  v.  Superior  Court  In  and  for  Alameda 
County  et  al.    (Cal.) •88 

Plaintiff,  by  appearing  before  Industrial  Commission  'would  not  waive  his 
right  to  object  to  Jurisdiction  where  commission  had  no  Jurisdiction  over- 
subject-matter,  since  parties  in  such  case  could  not  confer  Jurisdiction 
even  by  stipulation,  waldum  v.  Lake  Superior  Terminal  A  Transfer  Ry. 
Co.  et  al.  (Wis.) 671 

While  Industrial  Commission  has  power  to  determine  whether  policy  still 
exists  it  must  determine  that  question  on  recognised  principles  of  law. 
Kold    V.    Brummer    et    al.    (N.    T.) 861 

I  887H.  

Provision  of  Alaska  Compensation  Law.  requiring  employer  who  had  been 
furnished  by  employee  with  names  and  addresses  of  his  beneficiaries 
to  notify  them  of  his  death,  held  to  apply  to  employer  which,  with  other 
companies,  hired  men  through  a  common  agent  who  was  furnished  with 
such  sUtement.     Alaska  Treadwell  Gold  Mining  Co.  v.  Crtnis  (U.  8.) 878 

Statute  providing  that  commission  may  Issue  subpoenas^  cmmpel  production 
of  books,  etc..  contemplates  that  Commission  may  require  report  from 
employer  of  accidents.  F.  Eggers  Veneer  Seating  Co.  et  al.  v.  Industrial 
Commission    of    Wisconsin    et    al.    (Wis.) S88 

I  888.     NOTICE   OF   INJURY    OR   CLAIM,    AND    DEMAND    FOR   COMPENSA- 
TION. 

Unauthorised  agent  acting  for  employer  and  Insurer  cannot  waive  See.  88, 
requiring  claim  to  be  filed  with  Commission  within  one  year,  so  as  to 
make  waiver  binding  on  parties  to  proceeding  to  obtain  eomponsatlon — 
employer  knd  Insurer  were  not  estopped  to  set  up  that  See.  88,  requiring 
elaun  to  be  filed  within  one  year  was  not  complied  with,  becauso  insurer 
had  paid  medical  bills  for  Injured  employee— Injured  employee  Is  barred 
after  one  year.  Twonko  v.  Rome  Brass  it  Copper  Co.  et  al. — ^Appeal  of 
American  Mut  Compensation  Ins.  <3o.   (N.  T.) 87 

That  employer  was  represented  at  Inquest  showed  employer  had  notice.    Sals- 

berger  Ik  Sons  Co.  t.  Industrial  Commission  of  Illinois  et  al.  (III.) 88 
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"Due  notice"  to  employer  of  Injury  to.  servant  belnir  euch  notice  as  Is  re- 
qnlred  by  Act,  means  a  notice  riven  In  the  manner  and  to  appropriate 
person  specified — injured  servant's  informal  statement  in  familiar  style 
as  to  injury  received,  directed  and  delivered  to  assistant  foreman,  with 
request   that  servant's  wages   be  paid   to   messenger,  foreman   not   being 

Krson  to  whom  notice  might  be  given,  was  not  "due  notice"  to  employer, 
re  Colon.     Appeal  of  American  Linoleum  Mfg.  Co.  et  al.   (N.  Y.)....  18« 

Where  agreement  between  injured  servant  and  insurer  has  not  been  filed 
with  and  approved  by  Boatd.  servant  cannot  after  six  months  from  time 
of  injury  proceed  under  Act  as  amended  by  section  providing  that  if  as- 
sociation and  servant  fail  to  agree  as  to  compensation,  or  disagree  as  to 
continuance  of  payments,  either  party  may  notify  Board,  etc.  Court- 
ney's  Case    (Mass.)    «09 

Though  death  of  servant  did  not  occur  until  nearly  two  years  after  accident, 
and  he  failed  to  Ale  claim  as  required,  where  under  act  requiring  notice 
within  one  year  after  accident,  or.  if  death  results,  within  one  year 
after  death,  claim  of  widow  of  servant  filed  day  after  death  of  husband  is 
within   time.     O'Esau   v.   E.   W.   Bliss   Co.   et   al.    (N.    Y.) «51 

Knowledge  of  employee's  injury  on  part  of  employer  Is  substitute  for  written 
notice  and  employer  must  have  knowledge  within  time  when  written 
notice  should  have  been  given — fact  that  subscriber  did  not  give  notice  to 
Its  employee  that  it  was  insured  under  act  and  that  he  did  not  have 
knowledge  of  Insurance  until  some  months  subsequent  to  Injury,  had 
no  effect  on  rights  in  relation  to  giving  notice  of  injury,  or  claiming 
excuse   therefrom.      Frier's   Case    (Mass. ) 6S8 

Injured  employee's  statement  to  foreman  that  he  had  been  hit  in  eye  was  In* 
sufficient  to  give  foreman  knowledge  of  Injury — notice  need  not  give  full 
or  exact  description;  notice  that  will  enable  employer  to  give  medical 
attention,  etc..  being  sufficient — employer's  actual  knowledge  need  be 
only  such  knowledge  of  injury  as  to  apprise  him  of  its  nature  and  extent 
— Statute  requiring  notice  "as  soon  as  practicable"  should  be  given  liberal 
construction  so  as  not  to  deprive  meritorious  claimant  of  compensation 
-—compensation  will  not  be  denied  on  ground  of  failure  to  give,  or  delay 
in  giving,  employer  notice  of  Injury,  where  such  failure  or  delay  is  due  to 
honest  mistake  and  did  not  prejudice  employer — where  Injury  to  em- 
ployee's eye  caused  Impairment  of  eyesight  at  time  of  accident  and  was 
not  aggravated  by  failure  to  receive  prompt  medical  attention  employee's 
failure  to  give  notice  without  delay  was  not  pr«>judiciRl  to  employer  and 
therefore  does  not  preclude  recovery.  Bates  A  Rogers  Const.  Co.  et  al. 
V.    Allen    (Ky.)    719 

To  entitle  applicant  to  participate  in  Compensation  Fund  he  must  have  filed 
application  with  Commissioner  within  six  months  after  date  of  death  or 
Injury  of  nerson  on  whose  account  claim  is  made — neither  date  of  mail- 
ing or  posting  of  anpllcation  nor  date  when  by  due  course  it  should  have 
reached  Compensation  Commissioner  can  be  treated  as  date  of  filing, 
though  such  delay  may  have  been  due  to  existence  of  state  of  war  not 
between  the  United  States  and  the  country  In  which  such  application  was 
posted,  statute  not  in  terms  suspending  oneration  of  statute  of  limitations 
in  such  cases.  Poccardi,  Royal  Consul  of  Italy  v.  Ott.  State  Compensation 
Com'r    (W.    Va.) 547 

Making  of  claim  for  compensation  within  six  months  after  accident  is  essen- 
tial to  right  to  award — it  need  not  be  in  writing  but  may  be,  verbal  and 
it  is  sufficient  if  employer  is  informed  by  it  that  employee  Intends  to 
claim  benefit  of  act.     Moustgaard  v.  Industrial  Commission  et  al.    (III.).   COO 

There  Is  distinction  between  the  terms  a'ccldent  and  injury  as  used  in  Com-  r 
pensation    Act      Leadbettor    et    al.    v.    Industrial    Accident    Commission. 
(Cal.)     414 

Notice  of  Injury  suffered  by  watchman  at  railway  shops  given  to  foreman 
or  superintendent  is  sufficient.  Wabash  Ry.  Co.  v.  Industrial  Commission 
et    al.    (III.)    4S5 

I  400.     PARTIB8. 

If  elalm   was  within   jurisdiction   of   commission   Insurance   carrier   did   not 
'    need  to  be  party  to  compensation  agreement  made  pursuant  to  Sec.  20. 
In  re  Hassen.     Appeal  of  United  States  Casualty  Co.    (N.  Y.) 181 

I  401.     PUDADINO. 

That    workmen's    Law    existed    In    state    of    Iowa    at    time    of    Injury    Is  ' 
unimportant.  It  being  matter  of  defense,  to  be  pleaded  and  Its  applica- 
tion shown.     Nash  t.  Minneapolis  Ik  St.  IjouIs  R.  Co.  (Minn.) 187 

Where  defendant  did  not  plead  that  either  deceased  or  employer  were  sub- 
ject to  Compensati<m  Law.  court  did  not  err  in  refusing  to  allow  defend- 
ant to  introduce  testimony  in  support  of  defense  that  plaintiff,  deceased's 
wife,  had  filed  her  claim  with  Commission.  Arkansas  Valley  Ry.  Light 
A    Power   Co.    v.    Balllnger    (Colo.)     68^ 

Where  one  of  dependents  of  deceased  sought  award  abandoned  second  para- 
graph  of  its  answer  setting  up  willful  misconduct  defense  was  waived. 
National  Car  Coupler  Co.  v.   Marr  et  al.      (Ind.) 456 

It  Is  ensential  In  bringing  action  for  personal  injuries  at  common  law.  that 
It  be  made  to  appear  from  statement  and  show  by  evidence  that  defendant 
had  elected  not  to  comply  with  provision  of  act.  Reynolds  v.  Chicago 
City    Ry.    Co.     (III.)     608 

Declaration  which  in  substance  alleged  that  defendant  was  engaged  In  eleo-  . 
trical  work  was  not  defective  because  it  failed  to  allege  that  defendant 
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had  not  elected   to  be  iroverned  by   act     Vom  et  al.   ▼.  Central   Illinois 
Public   Service   Co.    (111.)    ei» 

I  40S.     PRBSTJMPTIONS  AND  BURDBN  OF  PROOF. 

Burden  of  proTlns  employment  and  Injury  la  on  claimant.  Chicago  Great 
Weatem  R.  Co.  t.  Induatrlal  Commlaalon  of  Illinois  et  al.  (111.) 14 

One  claiming  compensation  bad  burden  of  proving  injury  complained  of 
resulted  from  accident  arislnir  out  of  employment.  New  Castle  Foundry 
Co.  T.  Liysher  (Ind.) lit 

Burden  of  deceased  employee's  dependents  to  prove  alleged  Injury  to  em- 
ployee was  susUlned  while  he  was  alive  and  that  death  resulted  there- 
from and  that  Injury  arose  out  of  employment.  Dew's  Case.  In  re 
▲mertcan  Mut  Liability  Ins.  Co.  (Mass.) 144 

Under  Act  providing  that  failure  to  five  prescribed  notice  of  Injury  shall 
bar  claim*  unless  excused  on  ground  that  employer  has  not  been  pre- 
judiced thereby,  there  la  a  presumption  which  must  be  overthrown  by 
claimant  of  prejudice  from  want  of  speedy  opportunity  to  lnvestlc*te 
question  of  accident    Andrews  v.  Butler  Mff.  Co.  et  al.   (N.  T.) 17t 

Burden  of  showinir   that  employee   was   miHty  of   willful   misconduct   rested 

upon  employer.     Indianapolis  Liirht  4k  Heat  Co.  v.  Fltswater  (Ind.) 284 

Burden  to  establish  claim  rests  on  those  seekinir  award,  who  may  prove  their 
case  by  circumstantial  evidence,  as  other  cases  are  established.  Qlnsbers 
V.  Burroughs  Addinir  Mach.  Co.   (Mich.)   S17 

Burden  rests  upon  servant  to  show  facts  from  which  conclusion  may  be  pro- 
perly drawn  that  injuries  arose  out  of  employment  He^e  St  Co.  et  al. 
V.  Tompkins  et  al.    (Ind.) 461 

When  officer  of  corporation  presenu  to  secretary  of  state  document  an^l  sec- 
retary of  state  accepts  and  flies  document  whereby  corporation  elects  not 
to  come  under  Compensation  Act.  public  has  risht  to  act  upon  presump- 
tion that  document  was  authorised  and  burden  is  on  cirporation  to  prove 
that  fact     Rlckel  v.  Atchison,  T.  A  S.  F.  Ry.  C.  (Kans.) 708 

Plaintiff  seekinir  compensation  has  burden  of  showinir  Injuries  arose  out  of 

employment     RIsh  v.    Iowa  Portland  Cement  Co.    (la.) 4fS 

Burden  on  claimant  to  show   that  injury  arose  out  of  employment     Central 

Garaire  of  La  Salle  v.   Industrial  Commission  et  al.    (111.) 488 

Burden  rested  on  admlnlnstratrix  to  prove  that  injury  from  which  death  oc- 
curred arose  out  of  employment — admlnlnstratrix  had  burden  to  establish 
facts  that  employee  was  using  way  which  he  had  rlsht  to  use  and  which 
is  only  available  way,  or  as  safe  as  any  other.  H.  W.  Nelson  R.  Const 
Co.  V.  Industrial  (Commission  of  Illinois  et  al.   (III.) COS 

Contention  that  presumption  that  person  eniraged  in  one  of  the  hazardous 
occupations  enumerated  is  subject  to  act.  applies  only  between  employer 
and  employee  and  not  acainst  third  party,  cannot  be  sustained.  Vose  et 
al.   V.  Central  Illinois  Public  Service  Co.    (111. ) CIS 

While  dependency  may  Involve  principles  of  law  it  Is  a  question  of  fact  and 
burden  of  provinir  rests  upon  him  who  claims  It  Benjamin  F.  Shaw  Co. 
V.    Palmatory    et   al.    (Del.) 424 

When  the  employee's  body  is  found  on  employer's  premises  at  or  near  remilar 
place  of  work  under  circumstances  in41catinir  accident  during  hours  of 
work,  it  may  be  fairly  inferred  that  he  was  injured  in  course  of  employ- 
ment    Flucker  v.   Cameirle  Steel  Co.    (Pa.) 780 

I  404.     ADMISfllBILITT. 

In  proceeding  to  recover  for  death  of  employee,  killed  by  fallinir  down 
stairway,  evidence  that  deceased  was  habitually  Intemperate  .was  in- 
competent where  there  was  direct  testimony  that  he  was  sober  at  time 
of  accident     Lefens  et  al.  v.  Industrial  Commission  et  al.  (Ill ) 24C 

Report  of  accident  pursuant  to  rules  of  practice  of  Commission  is  competent 
evidence  in  proceeding  for  compensation.  F.  Beyers  Veneer  Seatinir  Co. 
et  al.  V.  Industrial  Commission  of  Wisconsin  et  al.    (Wis.) S9C 

On  Issue  whether  deceased  was  employee  of  defendant  the  pay  roll  of  an- 
other company  made  out  by  bookkeeper  and  which  deceased  did  not  sign 
nor  see.  properly  excluded  as  immaterial.  Alaska  Treadwell  Oold  Mining 
Co.    V.   Crinis    (U.   a) 670 

Written  report  concerning  injury  of  employee  made  by  another  employee  or 
manager  at  request  of  employer,  containing  statements  regarding  ac- 
cident and  ^injury  which  shows  that  statements  are  those  of  injured  em- 
ployee and  are  not  admissions  of  employer,  not  admissible  in  evidence 
for  purpose  of  proving  that  accident  occurred,  or  of  proving  nature  of 
injury.     Lindsay  v.  Halstead  Milling  St  Elevator  Co.   (Kans.) 718 

Where  It  had  been  teatifled  in  behalf  of  employer  that  servant  had  wilfully 
attempted  to  climb  sldA  of  moving  motor  truck,  testimony  In  behalf  of 
servant  that  another  man  had  been  injured  about  same  time  that  servant 
was  injured,  admissible  to  show  that  witness  of  employer  was  testifying 
as  to  other  occurrence.     F.  B.  Beasman  St  Co.  et  al.  v.  Butler  (Md.)....  478 

Agreement  to  pay  compensation,  made  after  accident,  is  evidential  of  oc- 
currence of  accident  and  of  right  to  recover  compensation  therefor,  but 
not  conclusive  evidence  nor  estoppel  to  disprove  accident,  if  made  within 
year  thereafter  and  In  compensation  suit  it  is  error  to  exclude  proof  in 
denial  of  occurrence  of  accident,  simply  because  of  existence  of  such 
agreement     Burns  v.  Edison   (N.  J.) C45 

Board  not  bound  by  technical  rules  of  court  procedure  in  civil  actions.  Includ- 
ing those  relating  to  hearsay  evidence — master's  report  showing  char- 
acter of  injury  and  that  it  was  within  scope  of  employment  admissible 
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a«  statement  by  party  primarily  liable,  notwithstanding  Its  ez  parte  char- 
acter and  Is  not  within  hearsay  rule — ^master's  report  must  be  held  vol- 
untary statement  by  master's  adoption  of  printed  portion  where  not  ac- 
companied by  other  explanation — admission  by  master  In  report  to  Board 
that  servant  was  injured  in  particular  manner  in  course  of  his  employ- 
ment is  admissible,  though  master  ba««d  such  report  upon  hearsay  evi- 
dence.    Heve  St  Co.  et  al.  v.  Tompkins  et  al.  (Ind.) 451 

Under  express  provisions  of  Compensation  Law,  hearsay  declarations  of  de- 
cedent admissible  to  find  his  death  arose  out  of  employment.  Employers' 
Uabillty  Assur.  Corporation.  LlnUted.  of  London,  England,  v.  Industrial 
Accident    Commission.    (Cal.)     ior 

Industrial  Commission  may  consider  hearsay  evidence,  ^ut  no  material  finding 
can  stand,  where  based  entirely  on  hearsay  or  Incompetent  evidence. 
Garfield  Smelting  Co.  v.  Industrial  Commission  of  Utah  (Utah) 6S1 

Not  error  to.  exclude  testimony  that  plaintiffs  had  Insured  their  employees 
and  that  compensation  awarded  had  been  paid  by  Insurance  company. 
Vose  et  al.  v.  Central  Illinois  Public  Service  Co.   (111.) 61S 

Under  Law  unsworn  opinion  evidence,  given  without  notice  to  employer  or 
insurer  that  It  was  to  be  offered  to  Commission  or  that  It  was  filed,  and 
without  opportunity  to  interrogate  such  witness  or  to  make  further 
proof  to  controvert  such  evidence,  should  not  be  considered  by  Commis- 
sion and  where  It  appears  the  findings  and  conclusion  of  Commission 
was  based  on  such  opinion  evidence  award  will  be  vacated  and  cause  re- 
manded.    Flynn  v.  Ponca  City  Milling  Co.  et  al.    (Okla.) 519 

I  401.     WmOHT  AND  8UFFICIBNCT. 

(1).  In  general. 

Award  of  Commission  for  death  of  employee  under  Compensation  Act,  based 
on  nothing  but  hearsay  evidence  a«  to  happening  of  accident  and  resulting 
Injury  cannot  be  sustained.  Belcher  et  al.  v.  Carthage  Ifach.  Co.  et  al. 
(N.     T.) ie« 

Findings  of  Commission  must  be  supported  by  evidence  and  not  based  upon 
mere  conjecture.  Bekkedal  Lumber  Co.  v.  Industrial  (Commission  of 
Wisconsin  et  al.  (Wis.)    SIS 

Burden  to  establish  claim  rests  on  those  seeking  award,  who  may  prove  their 
case  by  circumstantial  eviaence,  as  other  cases  are  established.  Ginsberg 
v.  Burroughs  Adding  Mach.  Co.   (Mich.)    S17 

If  Inference  favorable  to  applicant  can  be  arrived  at  by  Board  only  by  conjec- 
ture or  speculation,  applicant  may  not  recover  and  also  must  fail  if  there 
are  two  or  more  inferences  equally  consistent  with  facts  arlsinir  from  es- 
tablished facts.     Ginsberg  v.  Burroughs  Adding  Mach.  C:o.  (Mich.)    ......   SlV 

Evidence  sustained  finding  of  trial  court  that  accident  was  not  caused  by  in- 
toxication. State  ex  rel.  London  St  Lancashire  Indemnity  Co.  of  Am- 
erica V.  District  Court  of  Hennepin  County  et  al.    (Minn.) SS7 

Where  employee  with  defective  eyesight  lost  part  of  hand  in  cutting  machine, 
where  he  had  inadvertently  placed  it  contrary  to  directions  by  employer, 
evidence  sustained  finding  that  injury  was  not  result  of  willful  disobedi- 
ence.    Peru  Basket  Co.  v.  Kuntz   (Ind.) 627 

Employer  had  knowledge  within  Section  20  that  accident  had  been  suffered, 
though  no  report  had  been  made.  Leadbeltor  et  al.  v.  Industrial  Ac- 
cident   Commission     (Cal.) 414 

Referee's   conclusion   as   to   manner   of   employee's   death    may   be    based    on 

circumstantial  evidence.     Flucker  v.  Carnegie  Steel  Co.    (Pa.) 780 

Board  may  draw  reasonable  Inferences  from  facts  and  clrcustances  in  evi- 
dence.    Hege  St  Co.  et  al.  v.  Tompkins  et  al.     Ind.) 451 

Agreement  to  pay  compensation,  made  after  accident,  is  evidential  of  occur- 
rence of  accident  and  of  right  to  recover  compensation  therefor,  but  not 
conclusive  evidence  nor  estoppel  to  disprove  accident,  if  made  within  year 
thereafter  and  In  compensation  suit  it  is  error  to  exclude  proof  in  denial 
of  occurrence  of  accident,  simply  because  of  existence  of  such  agreement. 
Burns  v.   Edison    (N.   J.) 646 

(S).  RelaUon  «f  parties. 
ETidenos  sustained  finding  that  employment  of  decedent  as  chauffeur  was  not 

casual,   though  at  time  of  accident   he  was  merely  on   trial.     Marshall 

Field  St  Co.,  T.  Industrial  (Commission  of  Illinois  et  al.   (111.) 106 

Evidence  sufficient   to  sustain  finding  of  Board   that   Injured   servant   was  in 

employ  of  partnership  against  which  he  was  proceeding.     Scott  v.  O.  A. 

Hanklnson  St  Co.   et  al.    (Mich.) 759 

(4).  Injury  arising  out  of  and  In  course  of  employment. 

Evidence  sustained  award  of  Industrial  Board  to  employee  suffering  hernia, 
injured  while  lifting  bale  of  wire.  PurlUn  Bed  Spring  Co.  t.  Wolfs 
(Ind)    II 

Where  flour  salesman,  whose  duty  It  was  to  solicit  orders  and  telephone  them 
to  his  employer  was  struck  by  automobile  while  crossing  street,  evidence 
held  to  Justify  finding  that  he  was  crossing  street  In  order  to  solicit 
from  another  customer  and  was  still  engaged  in  duties  when  struck. 
Bacbman   v.   Waterman    (Ind.) 116 

Evidence  together  with  proper  Inferences  therefrom,  held  to  sustain  finding 
that  injury  resulted  from  accident  arising  out  of  and  In  course  of 
employment     New  Castle  Foundry  Co.  v.  Lysher  (Ind.) ill 

Evidence  there   was   no  causal   connection    between    injury   and   tuberculosis 
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from  which  decedent  died,  held  to  rapport  dedelon  of  Bo*rd  In  favor 
of    Inrarer.    McCarthy'a    Case    (Mam.) 141 

Member  of  Board  hearlnc  case  and  full  board,  were  not  bound  to  accept 
conclualona  of  medical  wltneeeee  aa  to  whether  employee  wa«  dead  when 
be  fell  on  machine  or  whether  llTlng  eo  that  nuichlne  caused  death — 
evidence  sustained  ^ndlng  of  Board  that  deceased  employee  was  alive 
when  he  fell  on  machine.  Dew's  Case.  In  re  American  Mut.  Liability 
Ins.  Co.    (Mass.)    144 

evidence  held  Insufficient  to  show  that  servant's  death  from  blood  clot  and 
pressure  on  brain  was  result  of  any  Injury  received  while  In  coune  of 
employment.     Hansen  et  ftl.  v.  Turner  Const  Co.  et  al.     (N.  T.) Itt 

Shrldence  sustained  judgment  that  loss  of  eyesight  was  caused  by  accident 
complained  of.  and  not  by  pre>ezistlng  diseased  condition.  Nelson  v.  In- 
dustrial   Insurance    Department    (Wash.) 199 

Evidence  sustained  finding  that  employee  died  from  accident  arising  out  of 
employment  and  not  from  Injuries  Intentionally  self-lnlllcted.  Bekkedal 
ILumber  Co.  v.  Industrial  Commission  of  Wisconsin  et  al.   (Wis.) SIS 

In  proceeding  for  compensation  for  death  of  employee  due  to  hypostatic 
pneumonia,  evidence  sufficient  to  support  finding  that  death  resulted  from 
accident  arising  out  of  employment.  Bergstrom  v.  Industrial  Commis- 
sion et  al.    (111.)    S82 

Fact  of  injury  or  death  of  servant  and  that  it  occurred  in  connection  with  his 
employment  so  as. to  merit  award  may  be  shown  by  circumstantial  evi- 
dence— ^In  proceedings  for  award  for  death  of  coal  miner,  held  that  thMre 
was  evidence  tending  to  show  that  death  arose  out  of  employment. 
Smlth-Lohr  Coal  Mining  Co.  v.  Industrial  Commission  et  al.   (Ill) SSO 

Finding  of  Board  that  Injury  to  servant,  received  while  in  employment  of 
defendant  and  for  which  payments  were  being  made  under  awara.  con- 
tributed to  later  Injury  received  while  on  street  car  and  was  aggravated 
by  it,  held  not  unsupported  by  evidence.  Adams  v.  W.  B.  Wood  Co.  et  al 
(Mich.)    Sll 

Where  only  witness  In  widow's  proceedings  for  compensation  for  husband's 
death,  who  saw  accident,  testified  falling  box  only  struck  husband's  toe. 
but  death  was  caused  by  blood  clot  In  Intestines  which  originated  In 
thigh,  testimony  of  husband's  statements  being  only  evidence  that  falling 
boy  struck  thigh,  award  could  not  stand.  Ginsberg  v.  Burroughs  Add- 
ing  Mach.    Co.    (MlchO     S17 

Evidence  sufficient  to  sustain  finding  of  Board  that  injured  employee,  watch- 
man at  one  building,  had  gone  to  another  building  of  employer,  where 
he  was  Injured  by  falling  down  elevator  shaft,  on  business  of  his  own,  so 
that  he  was  not  Injured  In  course  of  employment.  Borch  v.  Simon  J. 
Murphy     Co.     (Mich.) 74« 

Evidence  did  not  support  conclusion  of  Board  that  deceased  employed  as 
watchman  of  third,  fourth  and  fifth  floors  of  building  and  found  in  dying 
condition  at  bottom  of  elevator  shaft,  which  elevator  he  had  been. forbid- 
den to  use.  was  called  to  shaft  by  any  duty,  or  was  performing  duty 
when    he   fell.      Meyer   v.    Packard    Motorcar   Co.    (Mich.) 766 

Evidence  warranted  finding  that  death  arose  out  of  employment  by  reason 
of  blood  poisoning  alleged  to  have  been  caused  by  cut  or  scratch  received 
by  deceased  while  engaged  in  cleaning  bull  gear.  McRae  v.  Morgan  St 
WHght     (Mich.)     748 

Evidence  held  sufficient  to  sustain  finding  that  injury  to  arm  was  cause  of 
pneumonia  which  resulted  in  death.  Ft.  Wayne  Rolling  Mill  Corporation 
V.  Buanno  et  al.    (Ind.) 626 

Where  captain  of  tugboat.  afti*r  being  discharged,  returned  to  boat,  ate  din- 
ner, and  collected  his  effects,  and  later  his  body  was  found  in  vicinity 
of  pier  at  wh*ch  boat  was  tied  up.  evidence  insufficient  to  warrant  award 
against  employer.  In  re  Whalen.  Whalen  v.  Stanwood  Towing  Co.  et  al. 
(N.    Y.)     €10 

Evidence  showed  injury  to  servant  which  developed  into  tuberculosis  of  bones 
was  one  arising  In  course  of  employment,  fact  that  servant  was  predis- 
posed to  that  affliction  not  changing  result.  Wabash  Ry.  Co.  v.  Indus- 
tlal   Commission   et   al.    (111.) 4SS 

Facts  surrounding  accident  held  to  warrant  conclusion  that  death  arose  out 
of  employment.  Great  Lakes  Dredge  &  Dock  Co.  v.  Totske  et  aL 
(Ind. ) 448 

In  proceedings  for  death  of  woman  store  employee,  evidence  warranted  find- 
ing of  Board  that  employee  fell  because  she  struck  her  toe  or  heel  against 
outer  edge  of  top  step— If  deceased  employee  had  fallen  and  received 
Injury  she  did  while  actively  engaged  in  performance  of  duties  in  em- 
ployer's store  and  hasard  of  employment,  though  cause  might  rest  In 
conjecture.     Hallett's  Case.      (Mass.) 481 

Facts  proven  sufficient  to  warrant  Inference  that  servant  watchman,  guard- 
ing trench  where  gas  was  leaking,  met  his  death  from  asphyxiation  while 
engaged  In  performing  duties  assigned  by  master.  Manslano  et  al.  v. 
Public  Service  Gas  Co.   (N.  J.)    488 

Master  liable  though  no  one  saw  from  what  source  flying  piece  of  board 
which  killed  employee  came — evidence  sufficient  to  sustain  finding  that 
injury  In  chest  caused  pneumonia  resulting  in  death.  Hanna  v.  Michi- 
gan Steel  Castings  Co.   et  al.    (Mich.)    82S 

Award  of  damages  by  referee  and  Board  to  piano  mover's  widow  approved 
by  court  of  common  pleas  on  ground  that  deceased  died  from  abscess 
'  brought  about  by  violent  exertion  and  strain  and  resulting  pneumonia, 
sustained  by  evidence.     Wolford  v.  Gelsel  Moving  ft  Storage  Ca   (Pa.)..  718 
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Evidence  tustalned  finding  that  accident  recultlng  In  death  of  decedent, 
traveling  mai^  In  driving  employer's  auto  on  way  home  arose  In  course 
of  employment.  State  ex  rel.  London  A  Lancashire  Indemnity  Co.  of 
America   v.    District   Court  of  Hennepin   County   et  al.    (Minn.) 387 

Evidence  sustained  finding  that  employee  was  injured  by  unexpected  drop- 
ping of  truck  into  hole  causing  rupture.  Schanning  v.  Standard  Castings 
Co.    et    al.     (Mich.) .' 881 

Rupture  caused  by  Jerk  and   strain  was  an   "accidental   injury."     Schanning 

v.   Standard  Castings  Co.  et  al.    (Mich.) *. 881 

Statement  in  employer's  report  of  accident  to  Commission  that  elevator  opera- 
tor lost  control  of  car.  which  fell,  and  that  employee  was  in  car  and  was 
Injured  makes  prima  facie  case  in  favor  of  injured  employee — testimony 
of  physician  sufficient  to  support  conclusion  that  injury  was  proximately 
caused  by  accident.  F.  Eggers  Veneer  Seating  Co.  et  al.  v.  Industrial 
Commission  of  Wisconsin  et  al   (Wis.)    896 

Unlmpeacbed  report  of  master  to  Board  stating  manner  of  accident  and  In- 
Jury  to  servant  and  that  same  is  within  scope  of  employment,  together 
with  other  evidence,  sufllclent  to  sustain  Board's  award.  Hege  A  Co.  et 
al.   V.  Thompklns  et  al.   (Ind.) •. 451 

(6).  Depondents. 

Evidence  ezaminad  and  found  insolBcItnt  to  sustain  finding  of  plaintiff's  par- 
tial dependency  on  their  84  7«*r  old  son  for  support.  McCNkrTU  et  uz.  t. 
Frontenao  Coal  Co.  (Kan.) 4t 

Vnder  evidence  mother  and  youngest  brother  of  deceased  were  not  dependent 
upon  him  for  support  at  time  of  death.  Wilkes  et  al.  v.  Rome- wire  Co. 
et  al.    (N.  T.) 174 

Evidence  that  deceased  employee  paid  mother  $8  a  week  when  working, 
which  enabled  her  to  run  household,  consisting  of  herself,  husband,  son, 
daughter  and  to  her  children  more  easily  than  after  she  was  deprived 
of  son's  contribution,  legally  sufllclent  to  show  that  mother  was  partially 
dependent  though  husband  was  alive  and  not  incapacitated.  Grant  et 
ah    V.    Kotwall     (Md.) 786 

Evidence   Is  sufficient   to   sustain   finding   that   claimant's   father   and    mother 

were  dependent.     Benjamin  F.  Shaw  Co.    v.   Palmatory  et  al.    (Del.)....   424 

(f).  Compensation. 
Evidence  held  to  show  that  injured  employee  verbally  claimed  compensation 
within   six-month    period.      Moustgaard    v.    Industrial    Commission    et    al. 
(111.)     :. .   600 

I  411.     JUDGMENT  OR  DECISION. 

Special  findings  that  plalntifTs  disability  is  "about  50  per  cent"  and  that  he 
would  be  able  to  earn  in  future  "about  60  per  cent"  of  usual  wages,  are 
held  to  be  finding  of  one-half  disability  and  where,  in  such  case.  Jury 
by  general  verdict  awards  damages  of  about  68  per  cenC  Judgment  should 
be  reduced  to  recovery  of  one-half  disability.  Gadberry  v.  Hutchinson 
Egg  Case   Filler  Co.    (Kansas)    478 

I  418.  APPEAL  OR  OTHER  PROCEEDING  FOR  REVIEW. 

Where  judgment  of  common  pleas  court  is  supported  by  evldence.lt  is  under 
Statute,  conclusive  and  binding  upon  questions  of  fact.  Kroog  v.  Key- 
stone Dairy  Co.   (N.  J.)    777 

In  suit  by  employers  to  recover  compensation  paid  for  employee's  death, 
due  to  contact  with  defendant's  high-tension  wires,  where  defendant 
was  engaged  in  occupation  making  it  subject  unless  it  elected  to  the 
contrary,  and  proof  showed  that  neither  plaintiffs  nor  employee  had  made 
any  election.  Judgment  will  not  be  reversed  because  plaintiffs  did  not 
prove  that  they  and  their  employee  had  elected  to  be  bound  by  act — 
.where  proof  showed  defendant's  wires  not  sufllctently  insulated,  admitting 
coroner's  verdict  was  harmless.  Vose  et  al.  v.  Central  Illinois  Public 
Service    Co.    (111.) 618 

I  414.     iii  QENERAL. 

Where  employer  and  employee  file  their  written  agreement  for  compensation 
with  board  and  It  is  approved.  Jurisdiction  of  parties  is  thereby  con- 
ferred upon  board.     Adams  v.    W.   E.   Wood   Co.    et   al.    (Mich.) 811 

Proceedings  before  Commission  are  not  to  be  hampered  by  useless  formallUes 
or  technicalities.  F.  Eggers  Veneer  Seating  Co.  et  al.  v.  Industrial  Com- 
mission of  Wisconsin  et  aU   (Wis.) 896 

f  411.     RECEPTION  OF  EVIDENCE. 

Though  it  was  Improper  for  Commission  to  base  award  on  answers  by  ex- 
perts to  hypothetical  question  after  case  was  adjourned,  and  on  opinions 
given  by  chief  medical  examiner  outside  hearing,  sucte  error  was  waived, 
where  on  rehearing  Commission  adverted  such  evidence  and  employer 
and  insurance  carrier  made  no  objection.  Holmes  v.  Communlpaw  Steel 
Co.   et  al.    (N.   Y.)    647 

Statements  of  adjuster  who  appeared  before  Commissioner  as  representative 
of  both  employer  and  Insurer,  to  obtain,  as  prescribed  by  Statute  approval 
of  voluntary  compensation  agreement  to  effect  that  deceased  had  been 
struck  on  face  with  board  oi  plank  was  properly  considered  by  Commis- 
sion In  making  his  award.     Ricclo  v.  Montano  et  al.   (Conn.) 586 
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Employer's  objection  that  report  of  accident  which  It  had  made  waa  not 
formally  offered  In  evidence  is  not  well  taken,  since  employer  is  fully 
aware  of  contents  of  report— ^f  employer's  report  is  incorrect  employer 
shall  call  error  to  attention  of  Commission  upon  hearlny.  F.  Beyers 
Veneer  Seatlnir  Co.  et  al.  Industrial  Commission  of  Wisconsin  et  al. 
(WU.)      .^ 3»« 

I  4if .     RBPORT  AND  flNDINQS  OR  AWARD. 

Record  of  claimant  on  appaal  from  decision  of  eommltteo  of  arbttratloB  to 
board  held  to  be  filed  within  time  required  by  statute  as  ezlatlnc  Do- 
comber  4.  If  14,  where  extensions  of  time  had  been  franted.  8aUbert«r 
Ik  Sons  Co.  T.  Industrial  Commission  of  Illinois  ot  al.    (IlL) tS 

Agreement  for  compensation  between  employee  and  Mnployer  approved  by 
board  has  effect  of  award — award  not  reviewed  or  set  aside,  is  ooadnslve 
on  both  patles  except  as  provided  in  Sec.  4S.  allowing  a  modlfleatlon  on 
ehanffe  of  conditions.     Pedlow  v.  Swarts  Blectrlc  Co.   (Ind.) tf 

Where  question  arises  as  to  whether  accident  from  which  workman  dleo 
oooarred  In  course  of  employment,  flndlncs  of  fact  by  oompenssrtlon 
referee  should  be  so  explicit  as  to  state  full  olrcumstanceo  thereof. 
Quraki  v.   Susquehanna  Coal  Co.    (Pa.)    Tt 

If  Injured  servant's  failure  to  five  notice  to  employer  did  not  result  In 
prejudlco  to  employer  and  Insurer.  Commission  before  making  award 
should  make  appropriate  flndlnrs.  In  re  Colon.  Appeal  of  American 
Unoleum  Utg.  Co.  et  al.     (N.  T.) ItO 

Board,  where  appeal  has  not  been  taken  within  ten  days,  cannot  allow  appeal 
nunc  pro  tunc  as  of  time  prior  thereto.  Wise  v.  Borouirh  of  Cambridge 
Springs  (Pa.) IM 

Under  act  held  that  If  compensation  Is  fixed  by  commission  it  Is  required  to 
determine  who  is  entitled  to  it  before  determining  the  amount,  pro- 
visions as  to  distribution  by  probate  court  applying  only  to  cases  where  em* 
ployer  makes  voluntary  payment  to  administrator.  Smlth-Lohr  Coal 
Mining   Co    v.   Industrial   Commission    et   al.    (111.) «..•  M« 

Agreement  entered  into  under  Act  and  approved  by  Board  has  force  and  ef- 
fect of  award — ^in  absence  of  rule  of  board  to  contrary,  insurance  carrier 
not  necessary  party  to  compensation  agreement — not  binding  on  Insurance 
carrier,  either  before  or  after  its  approval  as  against  proper  proceeding 
seasonably  made,  where  such  agreement  Is  result  of  mistake  or  tinctured 
with  fraud — burden  is  on  Insurer  to  show  fraud — board  may  determine 
fact  of  fraud  and  annual  order — but  where  carrier  has  had  reasonable 
opportunity  to  be  heard  on  proposition  of  approval  of  agreement  but  has 
failed  to  avail  itself  thereof,  its  motion  to  vacate  such  order  should  not 
be  entertained  unless  it  clearly  excuses  failure — before  vacating  order  car- 
rier should  be  required  to  make  at  least  an  ex  parte  prima  facie  case  on 
the  merits.     Aetna  Life  Ins.  Co.  v.  Shively  et  al   (Ind.)   Stl 

Act  does  not  require  that  board  serve  notice  that  award  has  been  made  and 
any  means  ordinarily  employed  in  sending  papers,  including  transmission 
by  mall,  express  or  messenger  may  be  used.  Jefferson  Hotel  Co.  v.  Toung 
(Ind.) 171 

Board  has  no  Jurisdiction  to  review  award  of  full  board  althotigh  hearing 
was  held  before  less  than  all  the  members — that  the  Act  was  amended 
so  as  to  preclude  review  by  full  board,  although  hearing  may  have  been 
before  a  less  number  did  not  deprive  board  of  jurisdiction  to  grant  re- 
hearing where  first  hearing  was  had  before  amendment — where  board  on 
first  hearing  stated  that  applicant's  Injury  resulted  In  total  disability  to 
work  for  cerialn  definite  period  and  then  stated  that  disability  "in  this 
proceeding"  did  not  res  i It  from  his  Injury,  finding  was  contradictory, 
and  latter  finding  being  general  must  yield  to  former  specific  finding. 
Klngan  A  Co..  Limited  v    Ossam  (Ind.)   27t 

Findings  of  board  held  contrary  to  contention  of  employer  appellant,  that 
employed,  a  lineman,  was  guilty  of  willful  misconduct.  Indianapolis  Light 
A  Heat  Co.  v.  FItswater.     (Ind.)    284 

Whether  or  not  statute  providing  aggrieved  party  may  apply  to  Industrial 
Commission  for  review  of  award  within  five  days  after  Its  date,  repealed 
provision  of  Code  requiring  review  to  be  filed  within  five  days  of  deci- 
sion, it  superseded  it  as  to  fixing  time  to  bring  review  and  "date  of 
award"  means  date  of  Its  filing  with  Commission.  Herbig  v.  Walton 
Auto   Co.    et   al.    (la.)     705 

Where  on  review  by  full  Board  of  award  made  by  one  member,  appellant 
made  no  showing  as  to  what  additional  testimony  sought  to  bo  Intro- 
duced by  him  would  be.  but  stated  only  a  conclusion.  Board  did  not  abuse 
its  discretion  in  refusing  to  permit  him  to  Introduce  additional  testimony. 
Consumers'   Co^  v*   Celsllk    (Ind.) €20 

Referee  in  proceedings  should  make  his  finding  of  fact  so  comprehensive  and 
explicit  as  to  disclose  full  story  of  accident  but  legal  precision  cannot 
be  insisted  upon — act  contemplates  brevity  In  matters  of  practice  but  If 
referee  falls  to  pf>ss  upon  any  material  matter  of  fact  in  evidence  which 
either  party  oonslderr  vital  In  event  of  appeal  to  court,  those  affected 
phould  apply  to  Compensation  Board  for  assistance  on  hearing  do  novo. 
Flucker  v.    Carnegie  Steel   Co.    (Pa.)    780 

Where  insurer  failed  within  seven  days  after  decision  of  committee  of  arbl^ 
tration  was  filed,  to  file  claim  for  review  IndustrisJ  Board  had  no  au- 
thority to  grant  Insurer's  motion  for  permission  to  flle  late  its  claim  for 
review.  Keohane's  Case.  In  re  McCarthy.  In  re  Massachusetta  Bonding 
A    Ins.    Co.    (Mass.)     748 
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Mere  fact  that  each  finding  of  referee  in  proceedings  under  act  It  not  labeled 
as  finding  of  fact  or  conclusion  of  law  in  no  way  changes  their  actual 
character  and  where  a  series  of  facts  are  found  showing  that  employee 
was  injured  on  employer's  premisem  lack  of  formality  stated  conclusion 
that  Injury  so  occurred  is  not  fatal.  Dainty  v.  Jones  St  Laughlin  Steel 
Co.     (Pa.)     784 

Nothing  In  Compensation  Act  authorises  award  to  dependent  widow  to  be 
jnade  upon  conditions.     Newton  v.  Rhode  Island  Co.   (R.  I.) 527 

(5). 
It  must  be  presumed  upon  certiorari  to  board  that  the  board  gave  due  con- 
sideration to  question  of  fact  in  Issue.     Adams  v.  W.  E.  Wood  Co.  et  al 
(Mich.)    , 811 

I  417.     RBVmSW  BT  COURT  IN  OENBRAL. 

If  svldeiico  in  favor  of  applicant  sustains  award  of  commission,  weight  of 
evidence  to  contrary  will  not  be  considered  by  reviewing  court— determin- 
ation of  facts  upon  contradictory  evidence  by  commission  Is  flnaL  Pekin 
Cooporage  Co.  v.  Industrial  Commission  ^  al.   (III.) 26 

(1).  Nature  and  form  of  remedy. 

On*  application  for  judgment  for  award  and  attorney's  fees  In  accordance  with 
statute,  court  has  no  jurisdiction  to  review  declsioh  of  board,  construe 
statute,  or  determine  whether  decision  Is  correct.  Friedman  Mfg.  Co.  v. 
IndustHal  Commission  of  Illinois  et  al.  (111.) SI 

Suit  by  insurer  to  annul  and  cancel  award  of  Industrial  Accident  Board  is 
not  strictly  speaking,  an  appeal,  and  trial  is  de  novo;  the  effect  being 
similar  to  that  of  an  appeal  from  Justice  court  Judgment.  Georgia 
Casualty  Co.  v.  Oriesenbeck  et  ux.      (Tex.)    801 

(I.)  _  Certiorari.  ^ 

Findings  of  fact  by  which  Commission  determines  itself  clothed  with  Juris- 
diction are  reviewable  by  Supreme  Court.     Miller  A  Lux  Incorporated   v. 

Industrial   Accident  Commission   of  California    (Cal.)    567 

Railroad  company  against  which  board  of  arbitration  appointed  under  Com- 
pensation Act  had  made  award  In  favor  of  widow  of  deceased  servant, 
killed  In  interstate  commerce,  held  entitled  to  certiorari  to  test  right  of 
Board  to  act,  remedy  by  appeal  after  confirmation  of  award  by  district 
court  not  being  plain,  speedy  or  adequate.  Des  Moines  Union  Ry.  Co.  v. 
Funk,   Industrial   Com'r.   et  al.    (Iowa)    458 

Payment  of  weekly  allowance  under  award  by  Commission  cannot  be  en- 
joined pending  decision  of  court  on  questions  involved.  Employers'  Mut. 
Ins.  Co.  et  at.  v.  Industrial  Commission  of  Colorado  et  al.     (Col.) 91 

Equity  has  Jurisdiction  of  suit  to  enjoin  successful  claimant  before  Com- 
mission from  enforcing  award  by  execution  or  other  process — superior 
court  not  deprived  of  Jurisdiction  to  restrain  execution  of  award  by  Com- 
pensation Act.  Gamble  v.  Superior  Court  in  and  for  Alameda  County 
et    al.     (Cal.)     686 

(S%).  Decisions  reviewable. 

Whether  wifo  of  deceased  employee  was  entitled  to  award  for  Injuries  re- 
raltlng  In  death  which  occurred  outside  of  state  Involved  the  construc- 
tion of  Compensation  Act,  and  If  construction  given  by  board  was  erro- 
neous, section  19  permitted  review.  Friedman  Mfg.  Co.  v.  Industrial 
Commlslon  of  Illinois  et  al.    (111.) SI 

Where  reasons  of  appeals  do  not  ask  for  correction  or  omission  of  some  spe- 
cific finding  as  to  a  subsidiary  fact,  or  an  addition  of  a  material  fact, 
not  found,  reasons  of  appeal  alleging  that  evidence  was  Insufficient  to 
warrant  commissioner  in  finding,  etc..  do  not  present  any  assignable  rea- 
sons of  appeal.     Rainey  v.  Tunnel  Coal  Co>.  et  al.    (Conn  ) 227 

Finding  of  Board  upon  undisputed  facts  is  finding  of  law.  though  it  may 
be  styled  finding  of  fact  by  Board  and  is  reviewable — finding  as  to  wheth- 
er employee  Is  entitled  to  compensation  as  matter  of  law  is  reviewable. 
Bates  St  Rogers  Const.  Co.  et  al.  v.   Allen    (Ky.) 719 

Whether  insurance  association,  subscribers  or  agent  had  notice  of  Injury, 
whether  claim  had  not  been  filed  as  required,  whether  failure  to  file  was 
due  to  mistake  or  other  reasonable  cause  and  whether  employee  had  re- 
ceived injury  in  course  of  employment  were  questions  of  fact  as  to  which 
appeal  will  not  lie.     In  re  Pass'  Case  (Mass.)    738 

Findings  of  referee,  affirmed  by  Board  that  condition  of  claimant's  hands  as 
result  of  accident  constituted  permanent  loss  of  their  use  was  a  fact 
found  and  not  conclusion  of  law  reviewable  on  appeal.  Cartin  v.  Stand- 
ard Tin  Plate  Co.   (Pa.)    778 

Under  act  no  appeal  from  award  of  $40  will  lie.  Essington  et  al.  v.  Bow- 
man    (Ind.) 442 

Compensation  Act  does  not  authorize  appeal   from  order  of  Board  approving 

or  disapproving  attorney's  fee.     Galvin  v.  Brown   (Ind.)    445 

(8H). 

Under  Compensation  Law  subjecting  appeals  from  determinations  of  Com- 
mission to  practice  applicable  to  appeals  In  civil  actions,  following  death 
of  claimant,  awarded  compensation,  substitution  must  be  had  of  re- 
presentative of  estate,  before  appeal  by  employer  and  Insurer  from  award 
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of   CommlMlon    to    Appellate    Dlvlalon    can    be    heard.      WaHe   v.    B.    W. 
Bliu   Co.    et    al.    (N.    Y.)     B09 

(t%).  Rl«bt  of  roTlew. 
Wher«  nolle*  and  copy  of  doelalon  of  board  were  tent  and  rocolTed  by  em- 
ployer on  certain  day,  and  no  writ  of  certiorari  was  aned  oat  or  anit  In 
chancery  commenced  within  10  daya  thereafter,  dedalon  of  board  became 
eonclnalTe.  Friedman  Mfv.  Co.  ▼.  Induatrlal  Commlaalon  of  Illlnoia  et 
aL    (111.)    11 

(t%).  Proceedlnva  for  appeal  or  other  form  of  rcTlew. 
Act  requtrea  that  one  dealrins  review  of  award  by  full  board  make  application 
therefor  within  aeven  daya.  rerardleaa  of  when  he  received  notice — appli- 
cant cannot  waive  provlalona  of  aectlon  requiring  application  for  review 
to  be  made  within  that  period — board  not  authorised  to  extend  time  for 
fllins  application  for  review  beyond  period  fixed  by  Act — ^fact  that  aecre- 
tary  of  Board  informed  employer  that  review  could  not  be  had  would  not 
Justify  further  delay  of  21  daya  In  flling  an  application.  Jefferson  Hotel 
Co.   V.    Toung    (Ind.) 271 

(4.)  Preaentatlon  and  reaervatlona  of  srounda  of  review. 

Objection  that  employee  waa  awarded  additional  compenaation  by  arbi- 
trator for  minor  operation  found  necesaary  because  first  operation  was 
not  wholly  successful,  forfeited  hla  right  to  compenaation.  or  aome  part 
thereof,  by  refuaal  to  aubmlt  to  aecond  operation  ia  waived  by  failure 
to  aaaign  it  aa  ground  to  review  before  Induatrlal  Commlaalon.  Chicago 
Steel  Foundry  Co.   v..  Induatrlal  Commlaalon  et  al.    (III.) SfO 

Employee'a  act  in  going  to  lunch  ia  incident  to  employment,  though  dinner 
hour  is  not  paid  for  by  employer  and  injury  during  auch  bualneaa  arlaea 
out  of  employment,  rule  not  applying  where  employee  chooaea  to  go  to 
dangeroua  place  where  employment  doea  not  neceaaarlly  carry  him — 
plaintiff  in  error  cannot  complain  of  Incompetency  of  evidence,  tirat 
excluded  by  workmen's  compensation  arbitrator  on  her  objection,  who 
subsequently  brought  It  out  herself  on  cross-examination  of  wttneaa 
without  even  having  made  motion  to  exclude.  H.  W.  Nelaon  R.  Conat. 
Co.    V.    Industrial    Commission   of    Illlnoia   et   al    (111.)    60S 

Neceaaary  that  party  object  to  hearaay  evidence  In  order  to  overcome  pre- 
aumptlon  that  he  conaented  to  admlaalon  and  conaideratlon.  Hege  ft 
Co.    et   al.    V.    Tompklna   et    al.    (Lnd.)    4S1 

(4H).  Record. 
Where  flndlnga  of  aubaldlary  facta  on  which  commlaakmer  baaed  hla  condu- 
alona  atand  uncorrected  on  record  they  fumlah  the  only  baaia  of  facta 
for  teatlng  the  correctneaa  of  hla  oonclualona— and  oondualon  that  claim- 
ant'a  conduct  In  not  conaulting  pbjralcian  until  two  weeka  after  Injury 
waa  not  unreasonable  waa  correct  when  teated  by  flndlnga  of  aubaldlary 
facta  uncorrected  on  record— where  none  of  reaaona  of  appeal  aak  for 
correctlona  of  any  apeclflc  finding  of  aubaldlary  facta  there  la  no  occaalon 
for  certified  tranacrlpt  of  evidence— on  appeal  aaperlor  court  may.  by 
order  In  nature  of  writ  of  certiorari,  require  the  whole  or  any  part  of. 
tranacrlpt  of  evidence  tb  be  certified  up  and  made  part  of  appeal  record. 
Ralney  v.  Tunnel  Coal  Co.  et  al.      (CH>nn.) 117 

(S).  Trial  or  rerlew. 

Province  of  Board  to  draw  inferencea  from  facta  proven  and  on  appeal  It 
win  be  aaaumed  that  Board  drew  thoae  permlaalble  deductlona  of  fact 
that  aupport  award.     Bachman  v.  Waterman   (Ind. ) Ill 

Recourae  to  righta  and  remedlea  permitted  under  federal  act — point  not 
having  been  ralaed  before  Commlaalon  It  will  be  preaumed  notice  of  claim 
waa  given.     Clmmlno  v.  John  T.  Clark  ft  Son  et  al.   (N.  T.) 17t 

On  appeal  from  order  of  Board  denying  petition  of  carrier  to  aet  aaide  order 
approving  agreement  on  ground  of  fraud  It  will  be  aaaumed  that  there 
waa  no  fraud  where  there  waa  no  finding  on  that  laaue,  and  facta  found 
are  not  sufficient  to  force  Inference  of  fraud — It -will  be  preaumed  in  ab- 
aence  of  finding  to  contrary  that  there  waa  no  rule  of  board  that  hearlnga 
regarding  approval  of  agreement  be  formally  aet  for  hearing  and  that  no- 
tice be  served  on  carrier,     ^tna  Life  Ins.  Co.  v.  Shivley  et  al.  (Ind.)....   261 

Contention  that  imposition  of  penalty,  purauant  to  Act  upon  defendant  em- 
ployers for  failure  to  report  accident,  la  wrong,  will  not  be  conaldered  by 
reviewing  court,  where  order  made  by  board  makea  no  reference  to  pen- 
alty, court  being  concerned  only  with  ordera  made  by  Board.  Oaffney  v. 
Goodwillle    Broa    (Mich.)    115 

On  review  by  full  Board  of  award  made  by  one  member,  admlaalon  of  addi- 
tional evidence  waa  dlacretlonary  and  action  of  Board'  In  that  regard 
not  subject  to  review,  unless  record  shows  abuse  of  dlacretlon.  Con- 
sumers'  Co.   V.   Celalik    (Ind.)    630 

(6).  —  Queatlona  of  law. 

Where  referee's  adjudication  containa  underlying  flndlnga  of  fact  which  ei- 
ther negative  or  fail  to  support  hia  ultimate  findings,  error  of  law  Is 
presented  which  may  be  reviewed  on  appeal.  Plucker  v.  Carnegie  Steel 
Co.     (Pa.)     780 

Whether  defendant  railway  was  a  common  or  private  carrier  under  CN>m- 
pensatlon   Act   Is  question  of   law   and   appellate   court   is   not   bound   by 
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decision  ol  Industrial  Commission.     Waldum   v.   Lake  Superior  Terminal 

ft   Transfer  Ry.   Co.   et   al    (Wis.) 671 

(7).  —  Questions  of  fact. 

Where  there  Is  some  evidence  to  sustain  award  It  will  not  be  disturbed  on 
appeal.     Pedlow  t.  Swarts  Electric  Co.    (Ind.) !• 

The  act  ae  amended  does  not  rive  Appellate  Court  power  to  weigh  evidence, 
although  member  of  board  who  heard  evidence  found  for  appellant,  and 
award  from  which  appeal  is  prosecuted  waa  made  by  other  two  members 
of  board — ^where  evidence  ae  to  whether  refusal  to  permit  operation  was 
such  mltconduct  as  to  deprive  decedent's  dependents  of  benefit  of  act 
was  clearly  open  to  more  than  one  Inference,  determination  of  board 
cannot  be  dieturbed  on  appeal — ^flndlnv  as  to  whether  autopsy  was  neces- 
sary to  determine  cause  of  death  and  whether  demand  therefor  was  made 
within  reasonable  time  based  on  conflictiny  evidence,  will  not  be  disturbed 
on  appeal — there  waa  some  evidence  to  support  flndlny  that  strangulation 
of  intestines  which  caused  death  resulted  from  hernia,  which  was  caused 
by  strain  resultins  from  master's  work.  Vonneffut  Hardware  Co.  et  al. 
V.  Rose  et  al.   (rnd.> 41 

Flndlny  of  board  aa  to  extent  of  disability  from  Injury  belns  a  legitimate 
conclusion  from  facta  proved  by  competent  evidence,  la  conclusive  on 
Supreme  Court.     Scully  v.   Industrial   Commlasion  of  Illinola   (111.) SO 

Findings  and  award  of  Commission  manifestly  supported  by  competent  evi- 
dence may  not  be  lawfully  overturned  on  appeal.  Employers'  Mut.  Ins. 
Co.  et  al.  V.  Industrial  Commission  of  Colorado  et  al.   (Col.) 91 

It  not  beins  contended  that  any  one  ensaged  In  the  administration  of  Com- 

Ssnsatlon   Act  was  ffuilty  of  fraud   or   misconduct,    flndinvs   of   fact   of 
oard  cannot  be  reviewed  or  set  aside.     Nelson  v.  Kentucky  River  Stone 
ft  Sand  Co.   (Ky.) 1S2 

Decisions  of  Board  on  questions  of  fact  stand  on  same  footing  as  verdict  of 
Jury  or  flndlny  of  Judge  and  are  not  subject  to  review  except  to  determine 
whether  there  is  any  evidence  to  support  them — weight  and  credibility  of 
testimony  as  to  any  causal  connection  between  injury  to  decedent  and 
tuberculosia  which  resulted  fatally  la  for  Board.  McCarthy's  Case 
(Mass.)     141 

Findings  of  Board  of  all  questions  of  fact  are  final  and  cannot  be  set 
aside,  if  there  la  any  evidence  to  support  them — ^whether  decea«|d  servant 
received  injury  which  caused  death  and  whether  injury  aVe  out  of 
employment  were  questions  of  fact  for  Board — where  on  question  whether 
deceased  servant's  death  was  caused  by  strain  of  swinging  heavy  sledge- 
hammer, thereby  Injuring  and  weakening  an  already  diseased  heart,  or 
was  matter  of  speculation  and  conjecture,  evidence  was  conflicting,  finding 
of  Board  must  stand.  Weatherbee's  Case.  In  re  Massachusetts  Bonding 
ft  Ina.  Co.  (Maaa.) 147 

One  queatlon  to  be  decided  Is  whether  claimants  were  dependent  on  deceased 
child  held,  thus  showing  point  was  considered  and  paaaed  on  at  hearinga, 
auch  iKHnt  la  open  on  appeal,  though  no  requeat  waa  made  reapecting  it. 
Dembinakra  Caae.  Appeal  of  Bmployera'  Liability  Aaaur.  Corporation 
(Maaa.)    161 

If  there  la  any  competent  evidence  fairly  tending  to  support  claim  reviewing 
court  cannot  conalder  weight  of  evidence,  nor  reverse  because  contrary 
to  preponderance  of  testimony.  Bergstrom  v.  Industrial  Commission  et 
al.    (111.)     SS2 

As  commission  has  no  Jurladlctlon  to  apply  act  to  peraona' not  within  Ita 
provisions,  evidence  on  question  of  Jurisdiction  may,  contrary  to  general 
rule,  be  reviewed  by  courts.  Thede  Broa  et  al.  v.  Industrial  Commission 
et   al.    (111..)     242 

Aa  to  whether  employee  killed  by  falling  down  atairway  waa  intoxicated,  la 
queatlon  of  fact,  in  proceedinga  under  act,  where  evidence  ia  contradict- 
ory and  will  not  be  reviewed— duty  of  arlbtrator  and  commission  to 
fairly  and  impartially  consider-  and  weigh  all  evidence  presented  and 
make  their  findings  In  accordance  with  preponderance  of  evidence  and 
their  conclusions  on  question^  of  fact  are  not  reviewable.  Lefens  et  al. 
V.  Industrial   Commission   et   al.    (111.)    246 

Where  Industrial  Commission  made  award  for  death  of  servant  courts  in 
their  review  are  restricted  to  determination  whether  there  Is  any  evi- 
dence to  show  that  death  arose  out  of  and  In  course  of  servant's  employ- 
ment. Smith-Lohr  Coal  Mining  Co.  v.  Industrial  Commission  et  al 
(HI.)      250 

Where  there  was  competent  evidence  tending  fairly  to  prove  that  deceased 
employee  contributed  to  support  of  parents  so  as  to  entitle  them  to  com- 
penaeatlon  under  act.  the  aufllclency  of  evidence  cannot  be  reviewed — 
held  there  waa  competent  evidence  to  show  that  deceased  who  was 
minor  child,  had  within  four  years  previous  to  injury  contributed  to  sup- 
port of  parents  so  aa  to  sustain  award.  Metal  Stampings  Corporation 
V.  Industrial  Commission  et  al.     (111.)    258 

Finding  In  applicant's  favor  on  question  of  change  of  condition  must  t>e  riven 
same  effect  as  verdict  of  Jury  or  finding  of  court  In  ordinarily  civil  action 
— where  evidence  as  to  whether  applicant  is  suffering  from  depressed  men- 
tal condition  as  result  of  injuries  is  conflicting  court  will  not  weigh  evi- 
dence.    Kingan  ft  Co..  Limited,  v.  Ossam  (Ind.) 276 

Where  there  is  evidence  which  would  lead  reasonable  men  to  conclude  as  did 
the  Board  on  question  of  daughter's  dependency  in  fact,  under  Act,  Ap- 
pellate Cour^  la  not  at  liberty  to  diaturb  auch  conclusion.  Schwarts  v. 
Oerdlng  ft  Aumann  Broa.  et  al     (Ind.) 282 
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Findings  of  board  must  bo  upheld  by  court  on  appeal  union  unwarranted  by 
evidence  and  there  being  subetantlal  evidence  aufflclent  to  support  facts 
the  same  must  stand.  Indianapolis  Light  A  Heat  Co.  ▼.  Fltswater 
(Ittd.)     It* 

That  reviewing  court  is  satisfied  that  It  would  not  reach  conclusion  reached 
by  Board  Is  not  c<moluslve  in  determining  whether  there  Is  testimony 
supporting  finding  and  conclusion  of  Board— disputed  question  being 
whether  acc^ent  caused  employee's  illness  and  death,  award  will  not 
be  set  aside  by  reviewing  court,  where,  although  testimony  cannot  be  har- 
monised, there  Is  ground  for  saying  that  Board  had  before  it  some  evi- 
dence tending  to  prove  that  accident  set  up  train  of  physical  dlsturlMtnce. 
affecting  an  existing  pathological  condition  in  such  a  way  as  to  cause 
death.     Oaflney  v.  Qoodwllle  Bros.     (Mich.)   SIS 

Board  Is  trier  of  facts  and  weighs  conflicting  testimony  medical  as  well  as 
lay,  having  province  to  draw  legitimate  inferences  from  established  facts 
and  to  weigh  probabilities  from  them,  though  inferences  must  be  from 
established  facts,  an  inference  may  not  be  built  upon  inference.  Ginsberg 
V.   Burroughs  Adding   Mach.  Co.    (Mich.) S17 

Where  referee  found  deceased  reached  plrce  of  work  In  time  to  resume 
work  during  regular  working  hours  conclusion  of  fact  as  to  manner  of 
death  was  for  compensation  authorities,  and  when  made  by  referee  ahd 
affirmed  by  Board  not  reversible  by  court— as  act  defines  "Injury  by  ac- 
cident In  course  of  employment'*  question  of  law  Is  whether  underlying 
findings  of  fact  are  sufficient  to  bring  case  within  such  definition,  but 
that  does  not  warrant  court's  interference — where  tribunal  charged  with 
finding  facts  has  considered  all  attending  circumstances  as  against  pre- 
sumptions arising  out  of  other  facts  favorlnir  claimant,  controlling  finding 
that  employee  was  killed  in  particular  manner,  reasonably  indicated 
by  circumstances  found  cannot  be  reversed.  Flucker  v.  Carnegie  Steel 
Co.     (Fa.)     780 

Question  whether  workman  Is  Injured  by  accident  arising  out  of  employment 
may  be  question  of  law  or  one  primarily  of  fact  or  mixed  question  of 
law  and  fact.     Borck  v.  Simon  J.  Murphy  Co.   (Mich.)    li% 

Findings  of  fact  of  Board  stand  If  there  Is  any  evidence  to  support  them 
and  Board  was  at  liberty  so  far  as  review  is  concerned  to  refuse  to  give 
credit  tfi^any  part  of  evidence  not,  in  their  opinion,  entitled  to  credit. 
In    re    Mm*    Case    (Mass.)     7S8 

In  considering  whether  findings  reported  by  referee  are  sufficient  to  bring 
case  within  term  "course  of  employment**  court  will  keep  in  mind  the 
liberal  construction  placed  on  such  statutory  definition  and  power  of  com- 
pensation authorities  to  find  facts  from  direct  proof,  circumstantial  evi- 
dence or  Inference.     Haddock  v.    Edgewater  Steel  Co.   et  al.    (Pa.) 786 

Supreme  court  may  review  ultimate  or  controlling  findings  of  referee  of 
Board  when  material  underlying  facts  indicate  the  character  of  evidence 
upon  which  ultimate  or  controlling  findings  rest.  Wolford  v.  Oelsel 
Moving   ft    Storage    Co.    (Pa.)     7f8 

Finding  of  Board  on  question  of  fact  Is  final,  unless  there  was  no  com- 
petent Avidence  from  which  fact  might  have  been  found.  Scott  v,  O.  A. 
Hanklnson    ft    Co.    et    al.    (Mich.)    7S9 

Findings  of  Board  upon  disputed  facta  are  not  reviewable.     Bates  ft  Rogers 

Const.   Co.   et  al,   v.   Allen    (Ky. )    719 

Findings  of  fact  by  Commission  on  conflicting  evidence  are  conclusive  on 
courts.  San  Francisco-Oakland  Terminal  Rys.  v.  Industrial  Accident 
CommissioA    (Cal.)    ; C82 

Finding  of  referee  adopted   by  Board   Is  absolutely  conclusive  upon  Supreme 

Court.     Messer  v.  Manufacturers'  Light  ft  Heat  Co.  et  al.  (Pa.) 791 

Where  It  cannot  be  said  that  finding  of  Board  that  subscriber  or  agent  did 
not  have  knowledge  of  injury  to  employee  as  soon  as  practicable  after 
occurrence  was  not  warranted  as  matter  of  law.  It  must  stand  on  appeal 
from  decree  of  superior  court  affirming  denial  of  compensation.  Frier's 
Case.        ( Mass. )      688 

Finding  of  Commission  that  death  of  employee  had  resulted  from  Injuries, 
when  supported  by  evidence  is  conclusive  on  courts.  Holmes  v.  Com- 
munlpaw    Steel    Co.    et   al.      (N.    Y.)    647 

Whether  physical  ailments  of  female  employee  had  any  causal  connection 
with  fall  from  swivel  chair  In  which  she  was  sitting  in  course  of  em- 
ployment was  question  of  fact,  decision  of  which  was  wholly  for  Board, 
whose  conclusion  cannot  be  reversed.  Berman's  Case.  In  re  Qulf  Re- 
fining  Co.      In   re  Travelers*   Ins.    Co.    (Mass.) 640 

If  there  Is  In  the  record  any  competent  evidence  upon  which  finding  of  Com- 
mission can  be  based.  Supreme  Court  will  not  weigh  It — held  competent 
evidence  tending  to  sustain  flnding  that  Injury  arose  out  of  employment. 
Chicago  Steel  Foundry  Co.  v.   Industrial  Commission  et  al.    (IlL) S90 

Where  evidence  Is  conflicting  and  tends  to  support  conclusion  reached  by 
Board,  Appellee  Court  will  not  disturb  Its  flnding.  Indiana  Car  ft 
Equipment  Co.   v.   Celetto    (Ind. ) $24 

Province   of   Board    to   weigh   evidence   and    draw    inferences.      Schanning   v. 

standard    Castings    Co.    et   al.    (Mich. )     881 

Province  of  Board  to  consider  testimony  and  give  it  such  weight  as  In  its 
Judgment  Is  proper.  Great  Lakes  Dredge  ft  Dock  Co.  v.  Totxke  et  al. 
(Ind.)     .448 

Courts  cannot   review   finding  of   fact    of   referee   and   Board.      McCarl   et  al. 

V.   Borough  of  Houston    ( Pa. )    788 

Where  referee  and  compensation  board,  after  considering  sJl  circumstances, 
concluded   that  deceased   had   neither  been   discharged   nor  quit  his  Job, 
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It  wa«   reversible  erroi*  for  court   to  eet   aside   such   decicion.     Dainty  v. 
Jones   St   LauKhlin    Steel    Co.    (Pa.)    784 

It  is  the  e):clU8lve  province  of  Board  to  weigh  evidence  and  determine  there- 
from in  first  instance  whether  injury  arose  out  of  employment— evidence 
as  to  manner  In  which  employee  was  injured  held  such  as  to  permit 
difference  of  opinion  so  that  findings  would  not  be  disturbed — ^where  evi- 
dence as  to  nature  of  injury  w^uld  permit  afiflrmatlve  or  negative  find- 
Ingi  court  on  appeal  must  uphold  conclusion  of  Board.  Ansted  Spring 
A  Axle  Co.   v.   Ayres   (Ind.)    444 

Whether  servant  employed  in  United  States  Military  cantonment  while  on 
way  from  sleeping  quarters,  provided  by  contractor,  was  injured  in 
course  of  employment  was  for  Jury — whether  day-laborer  engaged  in  cut- 
ting, piling,  and  burning  brush,  etc.,  was  engaged  in  "extrahazardous  em- 
ployment" and  whether  he  was  guilty  of  "willful  misconduct"  In  effort*  to 
climb  on  side  of  motor  truck  while  moving  was  for  Jury.  F.  B.  Beasman 
St  Co.   et   al.   V.   Butler    (Md.)    478 

Finding  of  fa^ts  by  Board  stands  on  same  footing  as  finding  of  \  trial  court 
or  verdict  of  Jury  and  when  sustained  by  competent  evidence  is  binding 
on  appellate  court.     Hege  St  Co.  et  al.  v.  Tompkins  et  al.   (Ind.) 451 

Where  Commission  had  power  to  hold  hearing,  take  evld«nce,  etc.,  its  find- 
ings, though  erroneous,  are  binding  on  Court  of  Appeal,  court's  only 
power  being  in  case  where  Commission  exceeds  its  authority.  Crosardo 
et  al.  V.  Industrial  Accident  Commission  et  al.   (Cal.) 419 

Supreme  Court  does  not  concern  itself  with  determination  of  questions  of 
fact  when  there  is  any  competent  testimony  supporting  conclusions  of 
Board.     Smith  v.   Battjes  Fuel  St  Building  Material   Co.   et  al.    (Mich.).   333 

Board   like   Jury   may    draw   reasonable    inferences   from    facts    and    circum- 
stances,  and   finding   by   Board   stands   upon   same    footing   as   finding   of  • 
trial  court  or  verdict  of  Jury  and  when  sustained  by  competent  evidence 
is  binding  on  court  on  appeal.     Consumers'  Co.  v.  Celsllk   (Ind.) 820 

Where  trial  court  concluded  upon  basis  of  rational  inference,  tantamount  to 
legal  proof,  that  servant's  death  arose  out  of  employment,  section  of  act 
requires  an  afllrmance  of  Judgment.  Mansiano  et  al.  v.  Public  Service 
Gas   Co.    (N.    J.) 488 

(t).  •"'—  Harmless  error. 

If  claim  of  Injursd  servant  for  payment  In  lump  sum  was  denied  on  er- 
roneous theory  as  to  power  of  Commission  to  order  such  paymenu  In 
cases  of  permanent  total  disability,  claimant  was  prejudiced  though  Com- 
mission also  denied  application  for  lump  settlement  on  ground  that  It 
would  not  be  for  best  Interests  of  parties.  Karoly  v.  Industrial  Commis- 
sioB  of  Colorado  et  al.   (Col.) 98 

Adtaisslon  of  Incompetent  evidence  by  Industrial  Board  will  not  operate  to 
reverse  its  award,  where  there  is  any  competent  evidence  to  support  It. 
Klngan  St  Co.,   Limited  v.  Ossam    (Ind.) 376 

Supreme  Court  should  not  reverse  award  of  compensation  for  admission  of 
hearsay  evidence,  if  there  Is  competent  evidence  to  sustain  board's  finding 
Ginsberg  v.  Burroughs  Adding  Mach.  Co.  (Mich.) 817 

Mere  fact  that  incompetent  evidence  is  heard  is  no  cause  for  reversal  where 
there  was  some  competent  evidence  which  tended  to  establish  every 
material  fact — ^Board  awarded  compensation  for  maximum  period  of  500 
weeks,  instead  of  300  weeks,  as  asked  by  claimant,  does  not  afford  ground 
for  reversal,  duration  being  limits  as  law  provides  and  appellant  not 
having  shown  that  its  rights  were  in  any  way  prejudiced.  Consumers' 
Co.   V.  Celsllk    (Ind.) 620 

Supreme  Court  will  not  interfere  with  award  of  Board  If  there  was  any  com- 
petent testimony  upon  which  to  base  award,  though  improper  evidence 
admitted.     Hanna  v.   Michigan  Steel  Castings  Co.  et  al.    (Mich.)    322 

Admission  of  incompetent  evidency  Industrial  Board  will  not  operate  to 
reverse  award  if  there  be  any  basis  to  support  It.  Hege  St  Co.  et  al. 
v.    Tompkins   et    al.      (Ind.)     461 

(9).  Determination  and  disposition  of  cause. 

Whars  board  finds  facts  additional  to  those  stated  by  referee  and  their  cor- 
ractness  Is  conceded,  Supreme  Court  may  determine  the  issue  upon  facts 
so  found.    Ourski  v.  Susquehanna  Coal  Co.  (Pa.) 78 

If  Board  Improperly  allows  appeal  from  decision  of  referee  and  affirms  de- 
cision. Common  Pleas  Court  has  not  Jurisdiction  upon  appeal  to  reverse 
referee's  decision  and  dismiss  claim.  Wise  v.  Borough  of  Cambridge 
Springs  (Pa.) 196 

Under  law  unsworn  opinion  evidence,  given  without  notice  to  employer  or 
insurer  that  it  was  to  be  offered  to  Commission  or  that  it  was  filed,  and 
without  opportunity  to  interrogate  such  witness  or  to  make  further  prpof 
to  controvert  such  evidence  should  not  be  considered  by  Commission  and 
where  it  appears  the  findings  and  conclusion  of  Commission  was  based 
such  opinion  evidence  award  will  be  vacated  and  cause  remanded.  Flynn 
V.   Ponca  City  Milling  Co.   et  al.    (Okla.) 619 

Where  record  indicated  that  evidence  could  be  procured  to  show  average 
annual  earning  capacity  of  claimant's  decedent  or  that  of  workman  of 
same  class  in  same  locality,  but  claimant  failed  to  make  proof,  it  was 
error  to  apply  300-day  rule,  taking  account  only  of  wages  of  claimant's 
decedent  received  at  time  he  was  injured  and  for  6  weeks  prior  thereto.  . 

Campbell  v.   Cummer-Diggins  Co.    (Mich.)    760  -^ 
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DlAtrict  court  may  confirm  or  set  aalde  order  of  CommlMloner  If  he  finds 
CommiMioner  hmm  committed  error  In  one  or  more  of  the  particulars  dea- 
Iffnated  by  SUtute.     Herblg  v.  Walton  Auto  Co.  et  al.  (la.)    70S 

Where  appeal  from  allowance  of  attorney's  fees  Is  unauthorised  Appellate 
Court  win  dismiss  appeal,  though  appellee  has  not  raised  question. 
Galvln  V.   Brown    (Ind.)    446 

Exact  degree  of  Impairment  to  claimant's  eye  not  being  shown  by  evidence 
fact  that  Board  left  permanent  impairment  of  vision  open  for  considera- 
tion is  not  cause  for  reversal.     Consumers'   Co.   v.  Ceisllk   (Ind.) <20 

I  4it.     RBVIBW  OF  JUDOMBNT  OF  COURT  BNTBRBD  ON  AWARD  OF 

BOARD  OR  COMMIBSION.  ^ 

(2).  Decision  reviewable. 
Compensation  Act  requires  final  decree  of  superior  court  from  which  party 
aggrieved  can  appeal  to  Supreme  Judicial  Court — mandatory  order  of 
superior  court  that  proceedings  be  remitted  to  Board  for  entrance  of 
finding  that  Board  had  no  Jurlsdi<;tion  and  for  dismissal  of  claim  not 
contemplated  by  act  and  to  be^ju^ated  as  Interlocutory  and  not  as  final 
order  from  which  employee'Vadmininstratrix  could  appeal — Board  had 
no  Jurisdiction  and  Board  so  found  and  dismissed  claim  and  superior 
court  entered  final  decree— -case  Is  properly  before  Supreme  Judicial 
Court  on  omployee's  administratrix's  appeal  from  superior  court.  Keo- 
hane's  Case.  In  re  McCarthy.  In  re  Massachusetts  Bonding  ft  Ins. 
Co.     (Mass.)     74S 

(t).  PrMSBtatloB  and  rsssnratloa  of  groonds  of  rsrtew. 

Whsr*  cownssi  for  bumrsr  statsd  bafors  board  that  he  did  not  wish  to  raJaa 
mmf  qaastlon  a«  to  glTlng  of  notlos  of  Injury.  Insorsr  eaanot  eontond  for 
first  timo  Ui  Bvproms  Jvdlelal  Covrt  on  appoal  that  Botloa  wm  Ui- 
svfllelont.     Mallory's  Casa   (Mass.) SI 

Objection  that  employes  made  no  claim  for  compensation  within  six  months 
aftor  accident  cannot  be  raised  for  first  time  In  Supreme  Court  on  re- 
view of  Judgment  of  circuit  court  afllrming  award— where  court  alBrms 
such  award,  employer  cannot  claim  that  objection,  that  employes  had 
mads  no  claim  for  compensation  within  six  months  of  accident  was 
raised  In  court  below,  merely  by  showing  award  was  attacked  below  as 
being  "contrary  to  law"  and  "contrary  to  facts."  Storrs  v.  IndustrUu 
ConunssloB    et    al.    (lUI.) US 

On  writ  of  error  to  review  Judgment  confirinlng  award  employer  cannot 
attack  basis  of  award  on  ground  not  presented  before  commission  or 
trial  court.     Wells  Bros.  Co    v.  Industrial  Commission  et  al.   (111.)   2SS 

Though  application  that  district  court  render  "decree"  In  accordance  with 
decision  of  Industrial  Commissioner,  decision  was  not  chancery  decree, 
reviewable  de  novo  and  no  relief  can  be  had  on  appeal  in  absence  of 
exception.     Keys  v.   American   Brick   ft   Tile  Co.    (la.) 4C8 

(t%). 

Writ  of  error  to  rsTfsw  action  of  drcutt  court  la  confirming  award  of  Board 
by  judgment  rendsrsd  December  11,  1917  was  sued  out  In  time,  though 
record  was  not  fllsd  until  April.  1918,  term,  complaining  party  In  absence 
of  provision  In  Compensation  Act  having  three  years  after  rendition  of 
judgment  under  Practice  Act.  Western  Blectric  Co.  t.  Industrial  Com- 
mission of  Illinois  et  al.     (111.) 107 

in  action  to  set  aside  award  of  Commission  appeal  of  employer  and  Insurer 
frMB  judgment  confirming  award  must  be  dismissed,  where  notice  of 
appeal  was  served  on  Attorney  Oenaral,  appearing  for  Commission  under 
Btotttte.  and  clerk  of  court,  but  not  on  claimants  who  are  "adverse 
parties."  on  whom  service  should  bo  made.  Frontier  Mining  Co.  et  al.  t. 
industrial  Commission  of  Wisconsin  et  al.     (Wis.) 817 

Whers  Board   found    that   death   was  accidental   and   there   was  competent 

Where  attorney  for  servant's  widow  presented  to  Supreme  Court  copies  of 
pertinent  papers  on  file  with  board,  stating  he  wlshsd  to  appeal  to 
Supreme  Judicial  Court  from  decision  of  board,  there  was  no  appeal  to  Su- 
preme Judicial  Court.  Compensation  Act  providing  appeal  only  from  decree 
of  superior  court — ^mere  filing  of  objections  to  entry  of  decree  confirming 
order  of  board  did  not  act  as  appeal  from  decree  of  court  to  Supreme 
Judicial  Court — ^where  objections  to  entry  of  decree  confirming  finding  of 
board  were  made,  judge  of  superior  court,  by  noting  that  he  r^arded 
attorney  as  taking  appeal  from  decree  could  not  convert  objections 
Into  appeal.  Martin's  Case — In  re  Employers'  Liability  Assur.  Corpora- 
tion.  Ltd.    (Mass.)    808 

(4).  Record. 
On  appeal  from  action  of  district  court  aflSrmlng  finding  of  Commissioner, 
appellant  is  not  entitled  to  any  relief,  where  under  abstract  for  appellee, 
which  has  not  been  met  by  certification*  it  appears  that  record  was  not 
lodged  in  district  court  in  such  manner  under  statute  as  to  give  It  power 
to  proceed.     Keys  et  ux.  v.  American  Brick  ft  Tile  Co.    (la.)   488 

(8).  ROTlSW. 

Where  servant  claimed  total  disability  and  the  only  evidence  showed  such 
disability,  employer  could  not  complain  that  award  for  partial  disability 
was  excessive.     Wells  Bros.  Co.  v.  Industrial  Commission  et  al.   (111.)    ..   888 

Court    on    appeal    from    Judgment    afllrming    award    of    Commission    having 
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flndingfl  of  speclflc  clrcutnatancds  which  gave  rise  to  accident,  these, 
rather  than  general  conclusions  drawn  from  them  by  Industrial  Com- 
mission are  to  control.  Mclnerney  v.  Buffalo  St  8.  R.  Corporation 
(N.    Y.)     ^ 494 

(i).  — -  QasstSens  of  law  or  fact. 

BYldeaos  sttfflcieBt  to  prsduds  rsversal  <m  appsal  tr^m  dsolstoii  of  olroiiil 
ooort  sustaining  award.  Sulsbergsr  A  Bono  Co.  t.  Industrial  Commlasloo 
of  Illinois  St  al.  (III.)    ii 

On  appoal  from  decroo  of  superior  court  alBnulng  award.  Bupromo  Judicial 
Court  is  not  concomsd  with  wolght  of  orldonco  or  crodibillty  of  witnsss 
and  findings  of  fact  In  report  of  slaglo  membor  of  board,  which  were 
alBrmsd  on  rovlow,  must  stand,  unlsss  plainly  unwarranted — ^wldow  not 
bsing  bound  by  insurer's  orldenco  and  narlng  prssontod  sTldonco  war- 
ranting finding  that  blow  was  sufllcient  to  oauso  conditions  found  to  oz- 
ist  oa  autopsy,  and  which  causod  dsath,  court  cannot  s%y  as  laattor 
of   law   that   conclusion   that   injury   was   causs   of   dsath,    was   error. 

Mallory's  Case    (Mass.)    SI 

evidence  in  record  to  support  such  finding.  Supreme  Court  on  error  to 
review  judgment  of  circuit  court  confirming  Board's  award  will  not 
weigh  evidencs  and  will  afilrm  judgment,  western  Electric  Co.  t.  In- 
dustrial Commission  of  Illinois  et  al.     (111.) l«f 

In  trial  of  common-law  case  before  jury,  where  there  Is  no  dispute  as  to  tacts, 
question  of  decision  is  one  for  court  and  not  foe  Jury,  same  rule  is 
applicable  to  compensation  casea  Bates  St  Rogers  Const.  Co.  et  al. 
V.    Allen     (Ky.)     719 

I  419.     PR0CBSDIN08    TO    IHiHiXASB,    DIMINISH.    OR    TBRMINATB    COM- 
PBN8ATION. 

In  hearing  under  Sec  41  to  review  award  because  of  changed  conditions, 
parties  are  bounds  by  proof  made  at  former  trial,  and  proofis  limited 
to  evidence  the  proof  to  prove  or  disprove  contention  that  conditions 
existing  at  time  of  award  have  changed.  Pedlow  v.  Swarts  Blectric 
Co:    (Ind.|)    M 

The  Commission,  not  only  has  right  to  retain  jurisdiction  of  proceeding  to 
obtain  compensation  for  further  action  and  award,  but  such  Is  its  legal 
duty  where  extent  of  claimant's  disabilities  cannot  be  Immediately  ascer- 
tained. Bmployers*  Mut.  Ins.  Co.  et  al.  v.  Industrial  Commission  of 
Colorado  et  al.     (Col.) 91 

Where  compensation  for  loss  pf  employee's  finger  has  been  awarded  by  Board, 
award  may  be  modified  and  Increased  upon  showing  that  employee's 
use  of  hand  because  of  infection  had  been  permanently  impaired.  Enter- 
prise Fence  St  Foundry  Co.  v.  Majors  (Ind.) lit 

Voluntary  pajrments,  by  master  as  provided  by  act  which  were  accepted  by 
servant,  held  a  "settlement"  referred  to  In  statute,  hence  on  recurrence 
of  disability  servant  might  within  It  months,  petition  for  further  com- 
pensation— finding  of  board  that  injury  had  recurred  If  based  upon  legiti- 
mate conclusion  from  facts  proven  cannot  be  reviewed — ^finding  that 
injury  for  which  servant  had  already  received  compensation  had  re- 
curred, held  to  have  sufllcient  support  In  evidence  so  that  matter  could  not 
be  reviewed — where  evidence  on  petition  by  servant  for  further  compen- 
sation on  ground  of  recurrence  would  have  supported  finding  of  total 
disability,  master  cannot  complain  of  finding  of  partial  disability  Car- 
son-Payson  Co.   v.   Industrial   Commission  et  al.    (111.) 2t4 

In  pH^ceedlng  to  recover  for  injury  resulting  in  traumatic  hysteria,  evidence 
sustained  finding  that  disability  as  result  of  Injury  had  recurred  and  that 
he  was  totally  disabled.     Klngan  St  Co.,  Limited,  v.  Ossam  (Ind.) 27t 

Where  board  reopened  case  for  consideration  on  merits  to  which  defendants^ 
employer  and  insurer  did  not  then  object,  but  took  part  In  proceedlnga 
and  defendants  do  not  appear  to  have  asked  to  reopen  case,  or  to  have 
further  proofs,  their  later  objection  to  reopening  is  without  merit.  Adams 
V.  W.  E.  Wood  Co    et  al.    (Mich.) til 

Where  employer  participated  without  raising  objection  that  notice  was  not 
given,  matter  not  having  been  raised  before  Industrial  Commission,  em- 
ployer having  submitted  to  Its  Jurisdiction.  It  cannot  be  raised  there- 
after— where  employer  did  not  raise  objection  that  claimant  was  suffer- 
ing from  continuance  of  original  disability,  objection  cannot  be  raised. 
Meyeret  al.  v.  Industrial  Commission  et  al   (111.) 60t 

Settlement  made  between  master  and  servant  held  one  contemplated  by  Com- 
pensation Act,  so  petition  to  review  on  account  of  recurrence  of  Injury 
might  be  filed  within  eighteen  months.  Wabash  Ry.  Co.  v.  Industrial 
Commission   et   al.    (III.)    436 

I  4t9.     COSTS,  FEES.  AND  EXPENSES. 

Whore  employer  failed  to  pay  compensation  according  to  award  and  did 
not  institute  proceedings  for  review  within  tO  days^  as  provided  by  act, 
circuit  court  on  claimant's  application  for  judgment  for  award  properly 
allowed  attorney's  fees.  Friedman  Mfg.  Co.  v.  Industrial  Commission 
of  Illinois  et  al.    (III.)    11 

Fact  that  Insurer  did  not  pay  deceased  employee's  beneficiaries  In  Scotland 
and  insisted  on  appointment  of  administrator  was  not  inconsistent  with 
existence  of  some  estate  to  be  administered  on  death  of  employee  and  so 
not  sufllcient  to  bring  appointment  of  administrator  within  Compensation- 
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